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PREFACE 



The Mississippi Code of 1972, which became effective on November 1, 
1973, is the culmination of nearly four years of effort on the part of the 
Legislature, the Attorney General's office and the publishers, which brings 
together provisions of general statutory law having a common subject matter 
into a more orderly and logical framework of code titles and chapters, and 
employing a modern and effective section numbering system. A major by- 
product of the code revision will be the state-owned magnetic computer tape 
containing the Mississippi Code of 1972, which will be of invaluable assistance 
to the Legislature and to the state. 

The enabling act for the code was a recommendation of the Mississippi 
State Bar, which resulted in the consideration and passage of Senate Bill 1964, 
Chapter 465, Laws of 1970, signed into law by Governor John Bell Williams. 

The Code Committee provided for in that act was comprised of A. F. 
Summer, Attorney General, Heber Ladner, Secretary of State, Representative 
Edgar J. Stephens, Jr., Chairman, House Appropriations Committee, Senator 
William G. Burgin, Jr., Chairman, Senate Appropriations Committee, Repre- 
sentative H. L. Meredith, Jr., Chairman, House Judiciary "A" and Judiciary en 
banc Committees, Senator E. K. Collins, Chairman, Senate Judiciary "A" and 
Judiciary en banc Committees, Representative Ney McKinley Gore, Jr., 
Chairman, House Judiciary "B" Committee, and Senator William E. Alexander, 
Chairman, Senate Judiciary "B" Committee. In 1972, Representative Marby 
Robert Penton and Senator Herman B. Decell, Chairman of House and Senate 
Judiciary "B" Committees, respectively, became members of the Committee, 
replacing Representative Gore and Senator Collins, Senator Alexander having 
been appointed Chairman of Senate Judiciary "A" and Judiciary en banc 
Committees. The Deputy Attorney General, Delos H. Burks, served the Code 
Committee as Secretary. Special Assistant Attorney General Fred J. Lotterhos, 
under the supervision of the Attorney General, was assigned the principal 
responsibility for the supervision of the recodification, including the consider- 
ation and treatment of some 16,000 sections of code manuscript. 

Final legislative approval was given to the Mississippi Code of 1972 by 
passage of Senate Bill 2034, Laws of 1972, which was signed by Governor 
William L. Waller on April 26, 1972. 

The Code Committee is of the opinion that the recodification has been 
thoroughly and well accomplished, and will result in a greatly improved 
repository of the general statutory law of the state. 

A. F. Summer 
Attorney General 
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PUBLISHER'S FOREWORD 

This 2014 Replacement Volume 21 of the Mississippi Code of 1972 
Annotated represents material appearing in both the original 1973 bound 
volume, the 2000 Replacement Volume 21 and the 2006 Replacement Volume 
21, as well as reflecting amendments, repeals, and new Code provisions 
enacted by the Mississippi Legislature through the 2014 Regular Legislative 
Session and 1st and 2nd Extraordinary Sessions. 

This volume contains the text of Title 97, of the Mississippi Code of 1972 
Annotated, as amended through the 2014 Regular Legislative Session and 1st 
and 2nd Extraordinary Sessions. 

Case annotations are included based on decisions of the State and federal 
courts in cases arising in Mississippi. Many of these cases were decided under 
the former statutes in effect prior to the enactment of the Code of 1972. These 
earlier cases have been moved to pertinent sections of the Code where they 
may be useful in interpreting the current statutes. Annotations to collateral 
research references are also included. 

To better serve our customers by making our annotations more current, 
LexisNexis has changed the sources that are read to create annotations for this 
publication. Rather than waiting for cases to appear in printed reporters, we 
now read court decisions as they are released by the courts. A consequence of 
this more current reading of cases, as they are posted online on LexisNexis, is 
that the most recent cases annotated may not yet have print reporter citations. 
These will be provided, as they become available, through later publications. 

This publication contains annotations taken from decisions of the Missis- 
sippi Supreme Court and the Court of Appeals and decisions of the appropriate 
federal courts. These cases will be printed in the following reporters: 

Southern Reporter, 3rd Series 
United States Supreme Court Reports 
Supreme Court Reporter 

United States Supreme Court Reports, Lawyers' Edition, 2nd Series 
Federal Reporter, 3rd Series 
Federal Supplement, 2nd Series 
Federal Rules Decisions 
Bankruptcy Reporter 

Additionally, annotations have been taken from the following sources: 

American Law Reports, 6th Series 
American Law Reports, Federal Series 
Mississippi College Law Review 
Mississippi Law Journal 

Finally, published Opinions of the Attorney General and opinions of the 
Ethics Commission have been examined for annotations. 

A comprehensive Index appears at the end of this volume. 
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Publisher's Foreword 



Visit the LexisNexis website at http://www.lexisnexis.com for an online 
bookstore, technical support, customer support, and other company informa- 
tion. 

For further information or assistance, please call us toll-free at (800) 
833-9844, fax us toll-free at (800) 643-1280, e-mail us at 
customer.support@bender.com, or write to: Mississippi Code Editor, 
LexisNexis, 701 E Water Street, Charlottesville, VA 22902-5389. 

Septembert 2014 LexisNexis 
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User's Guide 



This guide is designed to help both the lawyer and the layperson get the 
most out of the Mississippi Code of 1972 Annotated. Information about key 
features of the Code and suggestions for its more effective use are given under 
the following headings: 

— Advance Code Service 

— Advance Sheets 

— Amendment Notes 

— Analyses 

— Attorney General Opinions 

— Code Status 

— Comparable Legislation from other States 

— Court Rules 

— Cross References 

— Editor's Notes 

— Effective Dates 

— Federal Aspects 

— Index 

— Joint Legislative Committee Notes 

— Judicial Decisions 

— Organization and Numbering System 

— Placement of Notes 

— Replacement Volumes 

— Research and Practice References 

— Source Notes 

— Statute Headings 

— Tables 

If you have a question not addressed by the User's Guide, or comments 
about your Code service, you may contact us by calling us toll-free at (800) 
833-9844, faxing us toll-free at (800) 643-1280, e-mailing us at 
customer.support@bender.com, or writing to Mississippi Code Editor, 
LexisNexis, 701 E Water Street, Charlottesville, VA 22902-5389. 

ADVANCE CODE SERVICE 

Three times a year, at roughly quarterly intervals between delivery of 
Code supplement pocket parts, we publish the Mississippi Advance Code 
Service pamphlets. These pamphlets contain updated statutory material and 
annotations to Attorney General opinions, research and practice references, 
and recent court decisions construing the Code. Each pamphlet is cumulative, 
so that each is a "one-stop" source of case notes updating those in your Code 
bound volumes and pocket parts. 

ADVANCE SHEETS 

The Advance Sheets consist of a series of pamphlets issued in the spring. 
The series reproduces the acts passed by the Mississippi Legislature and 
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approved by the Governor during the legislative session. Features include 
tables showing the impact of legislation on sections of the Mississippi Code of 
1972 Annotated, and a cumulative index. These pamphlets enable the user to 
receive a preview of approved legislation prior to supplement availability, and 
serve as an excellent source of legislative history. 

AMENDMENT NOTES 

Every time a Code provision is amended, we prepare a note describing the 
effect of the amendment. By reading the note, you can ascertain the impact of 
the change without having to check the former statute itself. 

Amendment notes are retained in the Supplement until the bound volume 
is replaced, at which time notes from all but the last two years are deleted. 

Amendment notes are available online from 1991 until the present in the 
Mississippi Legislative Archive. 

ANALYSES 

Each title, chapter, and article appearing in a bound volume or supple- 
ment is preceded by an analysis. The analysis details the scope of the title, 
chapter, and article and enables you to see at a glance the content of the title, 
chapter, and article without resorting to a page-by-page examination in the 
bound volume or supplement. 

ATTORNEY GENERAL OPINIONS 

Opinions of the Attorney General for the State of Mississippi have been 
read for constructions of Mississippi law. Notes describing the subject matter 
of the opinions have been placed under relevant Code provisions under the 
heading "Attorney General Opinions." The citation at the end of each note 
refers to the person requesting the opinion, the date of the opinion, and the 
opinion number. 

CODE STATUS 

The Mississippi Code of 1972 Annotated is Mississippi's official code and is 
considered evidence of the statute law of the State of Mississippi (see § 1-1-8). 
The Code was enacted by Chapter 394 of the Laws of 1972, which was signed 
by the Governor on April 26, 1972. 

Title 1, Chapters 1 through 5 of the Code contain statutes governing the 
status and construction of the Code. 

COMPARABLE LEGISLATION 
FROM OTHER STATES 

Notes to comparable legislation from other states appear for uniform laws, 
interstate compacts, statutory provisions pertaining to reciprocity and coop- 
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eration with other states, and various important statutes of general interest. 
Other states' statutes that are similar in subject matter and scope to those of 
Mississippi are cited, generally, under the first section of the chapter or article 
to which they pertain. Occasionally, comparable legislation pertains to only 
one section, in which case it is cited under that section rather than at the 
chapter or article level. 

See also Federal Aspects. 

COURT RULES 

The Mississippi Court Rules are published separately by LexisNexis in a 
fully annotated softcover volume which is replaced annually and supple- 
mented semi-annually. 

The Court Rules volume contains statewide rules of procedure of the state 
courts, the local rules of the United States district courts and bankruptcy 
courts for Mississippi, and the rules of the United States Court of Appeals for 
the Fifth Circuit. Rules are received from the courts and edited only for 
stylistic consistency. For further information, see the Preface to the Mississippi 
Court Rules volume. 

CROSS REFERENCES 

Cross references refer you to notes under other Code sections, that may 
affect a law or place it in context. Cross references also are used under repealed 
provisions to refer you to an existing law on a similar subject. Cross references 
do not cite all related statutes, however, since these can be identified by using 
the General Index. 

See also Comparable Legislation from other States and Federal Aspects. 

EDITOR'S NOTES 

Editor's notes are notes prepared by the Publisher that contain informa- 
tion about important or unusual features of a law, or special circumstances 
surrounding passage of the law, that are not apparent from the law's text. 

See also Effective Dates. 

EFFECTIVE DATES 

Absent a specific effective date provision within an act, Mississippi laws 
generally take effect upon approval date, which is the date the act is signed 
into law by the Governor. Acts affecting voting rights and procedures take 
effect on the date the United States Attorney General interposes no objection 
under § 5 of the Voting Right Act of 1965. 
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FEDERAL ASPECTS 

Notes to federal legislation that is similar in subject matter and scope to 
the laws of Mississippi are referenced throughout the Code. In addition, the 
Code contains the United States Code Service citation for any federal law that 
is referred to in a Mississippi statute by its popular name or by its session law 
designation. 

See also Comparable Legislation from other States. 

INDEX 

The Code is completely indexed in two softcover Index volumes, which are 
updated and replaced annually. In addition, each volume of the Code is 
followed by its own index. As accurate and thorough as the Index is, your best 
defense against index wild goose chases is familiarity with indexing tech- 
niques. To that end, an explanatory Foreword to the Index appears in the first 
Index volume. 

JOINT LEGISLATIVE COMMITTEE NOTES 

Joint Legislative Committee notes are included in the Code to describe 
codification decisions made by the Mississippi Joint Legislative Committee on 
Compilation, Revision and Publication of Legislation. Examples of Committee 
actions that warrant the inclusion of a note are the integration of multiple 
amendments to a single Code section during the same legislative session, and 
the correction of typographical errors appearing in the Code. 

JUDICIAL DECISIONS 

Every reported case from the Supreme Court of Mississippi, the Court of 
Appeals of Mississippi, federal district courts for Mississippi, the federal Fifth 
Circuit Court of Appeals and the United States Supreme Court has been read 
for constructions of Mississippi law. These constructions are noted under 
pertinent sections of the statutes or Mississippi Constitution provisions, under 
the heading "Judicial Decisions." Where a decision has been reviewed by a 
higher court, subsequent judicial history and disposition is noted in the case 
note if such disposition has any bearing on the annotated material. Where two 
or more decisions state the same rule of law, the case citations are cumulated 
under one case note. 

Case notes are grouped together under headings called "catchlines." The 
catchlines identify the basic subject matter of the case notes and assist the user 
in locating pertinent notes. Catchlines are numbered and arranged themati- 
cally, with "In general" first. Where there are two or more catchlines, an 
analysis, listing all the catchlines, precedes the annotations. 

Frequently, statutes carry notes to cases that arose under earlier laws on 
the same subject. Case notes are retained so long as the editor believes the note 
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will have some relevance under current law, though of course the relevance 
may be diminished by later changes in the law. These case notes appear under 
the heading "Decisions under former law." 

ORGANIZATION AND NUMBERING SYSTEM 

The Code is organized by titles, chapters, articles, subarticles, 
undesignated centered headings and sections. Analyses at the beginning of 
each title, chapter, article, and subarticle help you understand the internal 
arrangement of each Code unit (see Analyses). 

Odd numbers are generally used for the numbering of titles, chapters and 
sections. Even numbers have been used for some chapters and sections so that 
a particular new chapter or section might be logically placed with other 
chapters and sections dealing with the same or similar subject matter. 
Similarly, the use of numbers with decimal points has been used for some 
sections in order that they may be inserted among other sections pertaining to 
the same subject. 

The title, chapter, and section for each Code section is revealed by its 
section number. Thus, in the designation "§ 1-3-65," the first digit ("1") means 
the provision is in Title 1 ("Laws and Statutes"); the second ("3") indicates 
Chapter 3 ("Construction of Statutes"); and the last two digits ("65") mean the 
65th section in that chapter ("Construction of terms generally"). 

Articles and subarticles are not reflected by section number designations. 

Within sections, subsections and paragraphs usually are designated 
following this pattern: (l)(a)(i)l. or (l)(a)(i)A. A distinctive indention scheme is 
applied to suggest the relative value of each unit within this hierarchy. 

PLACEMENT OF NOTES 

Where a note pertains to a single statute section, it will of course be set out 
following that section. In many instances, however, a note applies equally to 
several statute sections or to an entire chapter or article. If the pertinent 
sections are scattered, or few in number, the note will be duplicated for each 
section. But where the note applies to all or most of the sections in a chapter 
or article, we prevent the space-consuming repetition of notes by placing the 
note at the very beginning of the chapter or article. 

REPLACEMENT VOLUMES 

The Code is periodically updated and streamlined by the replacement of 
volumes. Although a current set of the Code contains all currently applicable 
statutes, we encourage you to retain replaced volumes and their supplement 
pockets parts for historical reference. 
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RESEARCH AND PRACTICE REFERENCES 

Citations to references in American Jurisprudence, American Jurispru- 
dence Pleading and Practice, American Jurisprudence Proof of Facts, Ameri- 
can Jurisprudence Trials, American Law Reports, First through Sixth Series, 
ALR Federal, Corpus Juris Secundum, various other treatises and practice 
guides, and Mississippi law journals are given under this heading, wherever 
the references appear to discuss the statute under which the citation appears, 
or a topic related to the statute. These citations are intended only to give you 
a starting point for your library research. The Mississippi law journals include 
Mississippi Law Journal and Mississippi College Law Review. 

SOURCE NOTES 

Each section of the Code is followed by a brief note showing the acts of the 
Legislature on which it is based, including the act that originally enacted the 
section and any subsequent amendments. 

The source note follows the section text, preceding any other annotations 
for the section. Information in the source note is listed in chronological order, 
with the most recent information listed last. If a section has been renumbered, 
the former number will appear in the source note. : 

The tables volume should also be consulted when researching the history 
of a statutory section, since it contains cross reference tables that provide a 
statutory citation for each section of the session laws and the date each act 
went into effect. 

STATUTE HEADINGS 

Headings or "catchlines" for Code sections and subsections are generally 
created and maintained by the publisher. They are mere catchwords and are 
not to be deemed or taken as the official title of a section or as a part of the 
section. Your suggestions for the improvement of particular catchlines are 
invited. 

TABLES 

The Mississippi Code of 1972 Annotated contains several tables that can 
assist you in your research. These are published in the Statutory Tables 
volume of the Code, and include the following: 

• Sections of the Code of 1930 carried into the Code of 1942. 

• Sections of the Code of 1942 carried into the Code of 1972. 
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Allocation of Acts of Legislature, 1931 — 1972. 

Allocation of Acts of Legislature, 1972 — present. 

Consolidated Tables of amendments and repeals of 1942 Code sections. 

Consolidated Tables of amendments and repeals of 1972 Code sections. 
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GENERAL OUTLINE OF TITLES 
AND CHAPTERS 

Constitution of the United States Volume 1 

Constitution of Mississippi Volume 1 



Chapter 



TITLE 3, 

Chapter 



Chapter 



Chapter 



Chapter 



TITLE 1. LAWS AND STATUTES 

Beginning 
Section 

1. Code of 1972 1-1-1 

3. Construction of Statutes 1-3-1 

5. Session Laws and Journals 1-5-1 

STATE SOVEREIGNTY, JURISDICTION AND HOLIDAYS 

1. State Sovereignty Commission [Repealed] 3-1-1 

3. State Boundaries, Holidays, and State Emblems 3-3-1 
5. Acquisition of Land by United States 

Government 3-5-1 

TITLE 5. LEGISLATIVE DEPARTMENT 

1. Legislature 5-1-1 

3. Legislative Committees 5-3-1 

5. Interstate Cooperation 5-5-1 

7. Lobbying [Repealed] 5-7-1 

8. Lobbying Law Reform Act of 1994 5-8-1 

9. Agency Review 5-9-1 

11. Abolishment of Agencies 5-11-1 

TITLE 7. EXECUTIVE DEPARTMENT 

1. Governor 7-1-1 

3. Secretary of State 7-3-1 

5. Attorney General 7-5-1 

7. State Fiscal Officer; Department of Audit 7-7-1 

9. State Treasurer 7-9-1 

11. Secretary of State; Land Records 7-11-1 

13. Mississippi Administrative Reorganization Act 7-13-1 
15. Executive Branch Reorganization Study Com- 
mission [Repealed] 7-15-1 

17. Mississippi Executive Reorganization Act of 

1989 7-17-1 

TITLE 9. COURTS 

1. Provisions Common to Courts 9-1-1 
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TITLE 9. COURTS (Cont'd) 

Beginning 
Section 

3. Supreme Court 9-3-1 

4. Court of Appeals of the State of Mississippi .... 9-4-1 

5. Chancery Courts 9-5-1 

7. Circuit Courts 9-7-1 

9. County Courts 9-9-1 

11. Justice Courts 9-11-1 

13. Court Reporters and Court Reporting 9-13-1 

15. Judicial Council [Repealed] 9-15-1 

17. Court Administrators 9-17-1 

19. Commission on Judicial Performance ............ 9-19-1 

21. Administrative Office of Courts 9-21-1 

23. Drug Courts 9-23-1 

25. Veterans Treatment Courts 9-25-1 

TITLE 11. CIVIL PRACTICE AND PROCEDURE 

Chapter 1. Practice and Procedure Provisions Common to 

Courts 11-1-1 

3. Practice and Procedure in Supreme Court 11-3-1 

5. Practice and Procedure in Chancery Courts .... 11-5-1 

7. Practice and Procedure in Circuit Courts 11-7-1 

9. Practice and Procedure in County Courts and 

Justice Courts 11-9-1 

11. Venue of Actions 11-11-1 

13. Injunctions 11-13-1 

15. Arbitration and Award 11-15-1 

17. Suits to Confirm Title or Interest and to Remove 

Clouds on Title 11-17-1 

19. Ejectment 11-19-1 

21. Partition of Property 11-21-1 

23. Trial of Right of Property 11-23-1 

25. Unlawful Entry and Detainer 11-25-1 

27. Eminent Domain 11-27-1 

29. Sequestration 11-29-1 

31. Attachment in Chancery Against Nonresident, 

Absent or Absconding Debtors 11-31-1 

33. Attachment at Law Against Debtors 11-33-1 

35. Garnishment 11-35-1 

37. Replevin 11-37-1 

38. Claim and Delivery 11-38-1 

39. Quo Warranto 11-39-1 

41. Mandamus; Prohibition 11-41-1 

43. Habeas Corpus 11-43-1 
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TITLE 11. CIVIL PRACTICE AND PROCEDURE (Cont'd) 

Beginning 
Section 



44. Compensation to Victims of Wrongful Conviction 

and Imprisonment 11-44-1 

45. Suits by and Against the State or Its Political 

Subdivisions 11-45-1 

46. Immunity of State and Political Subdivisions 

From Liability and Suit for Torts and Torts of 

Employees 11-46-1 

47. Lis Pendens 11-47-1 

49. Rights and Duties of Attorneys, Generally 11-49-1 

51. Appeals 11-51-1 

53. Costs 11-53-1 

55. Litigation Accountability Act of 1988 11-55-1 

57. Structured Settlements 11-57-1 

59. Uniform Interstate Depositions and Discovery 

Act 11-59-1 

61. Mississippi Religious Freedom Restoration Act 11-61-1 

TITLE 11-61. MISSISSIPPI RELIGIOUS FREEDOM RESTORATION 

ACT 

TITLE 13. EVIDENCE, PROCESS AND JURIES 

Chapter 1. Evidence 13-1-1 

3. Process, Notice, and Publication 13-3-1 

5. Juries 13-5-1 

7. State Grand Jury Act 13-7-1 

TITLE 15. LIMITATIONS OF ACTIONS AND PREVENTION OF 

FRAUDS 

Chapter 1. Limitation of Actions 15-1-1 

3. Prevention of Frauds 15-3-1 

TITLE 17. LOCAL GOVERNMENT; PROVISIONS COMMON TO 
COUNTIES AND MUNICIPALITIES 

Chapter 1. Zoning, Planning and Subdivision Regulation . . 17-1-1 

2. Building Codes 17-2-1 

3. Promotion of Trade, Conventions and Tourism 17-3-1 

5. Jails, Waterworks and Other Improvements 17-5-1 

7. Removal of Local Governments in Emergencies 17-7-1 
9. Lease of Mineral Lands other than Sixteenth 

Section or "In Lieu" Lands 17-9-1 

11. Gulf Regional District Law 17-11-1 
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TITLE 17. LOCAL GOVERNMENT; PROVISIONS COMMON TO 
COUNTIES AND MUNICIPALITIES (Cont'd) 

Beginning 
Section 



13. Interlocal Cooperation of Governmental Units 17-13-1 

15. Human Resource Agencies 17-15-1 

17. Solid Wastes Disposal 17-17-1 

18. Mississippi Hazardous Waste Facility Siting Act 

of 1990 17-18-1 

19. Appropriations to Planning and Development 

Districts 17-19-1 

21. Finance and Taxation 17-21-1 

23. Rural Fire Truck Acquisition Assistance 

Programs 17-23-1 

25. General Provisions Relating to Counties and 

Municipalities 17-25-1 

27. Municipal Historical Hamlet Act 17-27-1 

29. Mississippi Entertainment District Act 17-29-1 



TITLE 19. COUNTIES AND COUNTY OFFICERS 

Chapter 1. County Boundaries 19-1-1 



2. County Government Reorganization Act 19-2-1 

3. Board of Supervisors 19-3-1 

4. County Administrator 19-4-1 

5. Health, Safety and Public Welfare 19-5-1 

7. Property and Facilities 19-7-1 

9. Finance and Taxation 19-9-1 

11. County Budget 19-11-1 

13. Contracts, Claims and Transaction of Business 

with Counties 19-13-1 

15. Records and Recording 19-15-1 

17. County Auditors 19-17-1 

19. Constables 19-19-1 

21. Coroners 19-21-1 

23. County Attorneys 19-23-1 

25. Sheriffs 19-25-1 

27. Surveyors and Surveys 19-27-1 

29. Local and Regional Railroad Authorities 19-29-1 

31. Public Improvement Districts 19-31-1 

TITLE 21. MUNICIPALITIES 

Chapter 1. Classification, Creation, Abolition, and 

Expansion 21-1-1 

3. Code Charters 21-3-1 

5. Commission Form of Government 21-5-1 
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TITLE 21. MUNICIPALITIES (Cont'd) 

Beginning 
Section 



7. Council Form of Government 21-7-1 

8. Mayor-Council Form of Government 21-8-1 

9. Council-Manager Plan of Government 21-9-1 

11. Municipal Elections [Repealed] 21-11-1 

13. Ordinances 21-13-1 

15. Officers and Records 21-15-1 

17. General Powers 21-17-1 

19. Health, Safety, and Welfare 21-19-1 

21. Police and Police Departments 21-21-1 

23. Municipal Courts 21-23-1 

25. Fire Departments and Fire Districts 21-25-1 

27. Public Utilities and Transportation 21-27-1 

29. Employees' Retirement and Disability Systems 21-29-1 

31. Civil Service 21-31-1 

33. Taxation and Finance 21-33-1 

35. Municipal Budget 21-35-1 

37. Streets, Parks and Other Public Property 21-37-1 

38. Acquisition or Lease of Real Property from Fed- 

eral 

Government for Parks, Recreation, and 

Tourism 21-38-1 

39. Contracts and Claims 21-39-1 

41. Special Improvements 21-41-1 

43. Business Improvement Districts 21-43-1 

45. Tax Increment Financing 21-45-1 

47. Delta Natural Gas District 21-47-1 

TITLE 23. ELECTIONS 

Chapter 1. Qualification of Candidates and Registration of 

Political Parties [Repealed] 23-1-1 

3. Corrupt Practices [Repealed] 23-3-1 

5. Registration and Elections [Repealed] 23-5-1 

7. Voting Machines and Electronic Voting System 

[Repealed] 23-7-1 

9. Absentee Ballot [Repealed] 23-9-1 

11. Presidential Election Law [Repealed] 23-11-1 

13. Mississippi Presidential Preference Primary and 

Delegate Selection Law [Repealed] 23-13-1 

15. Mississippi Election Code 23-15-1 

17. Amendments to Constitution by Voter Initiative 23-17-1 
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General Outline 



TITLE 25. PUBLIC OFFICERS AND EMPLOYEES; PUBLIC 

RECORDS 



Beginning 
Section 

Chapter 1. Public Officers; General Provisions 25-1-1 

3. Salaries and Compensation 25-3-1 

4. Ethics in Government 25-4-1 

5. Removals From Office 25-5-1 

7. Fees 25-7-1 

9. Statewide Personnel System 25-9-1 

11. Social Security and Public Employees' Retire- 
ment and Disability Benefits 25-11-1 

13. Highway Safety Patrol Retirement System 25-13-1 

14. Government Employees Deferred Compensation 

Plan Law 25-14-1 

15. Group Insurance for Public Employees 25-15-1 

17. Cafeteria Fringe Benefit Plans 25-17-1 

19. Public Employer-Assisted Housing Program ... . 25-19-1 

31. District Attorneys 25-31-1 

32. Public Defenders 25-32-1 

33. Notaries Public 25-33-1 

41. Open Meetings 25-41-1 

43. Administrative Procedures 25-43-1.101 

45. Permit and Licensing Procedures 25-45-1 

51. State Depository for Public Documents 25-51-1 

53. Mississippi Department of Information Technol- 
ogy Services (MDITS) 25-53-1 

55. Lost Records 25-55-1 

57. Destruction of Records [Repealed] 25-57-1 

58. Geographic Information System 25-58-1 

59. Archives and Records Management 25-59-1 

60. Local Government Records 25-60-1 

61. Public Access to Public Records 25-61-1 

63. Digital Signature Act 25-63-1 

65. Agency, University and Community/Junior Col- 
lege Internal Auditing Program 25-65-1 

TITLE 27. TAXATION AND FINANCE 

Chapter 1. Assessors and County Tax Collectors 27-1-1 

3. Department of Revenue 27-3-1 

4. Board of Tax Appeals 27-4-1 

5. Motor Vehicle Comptroller 27-5-1 

7. Income Tax and Withholding 27-7-1 

8. Mississippi S Corporation Income Tax Act 27-8-1 

9. Estate Tax 27-9-1 
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General Outline 



TITLE 27. TAXATION AND FINANCE (Cont'd) 

Beginning 
Section 

10. Uniform Estate Tax Apportionment Act 27-10-1 

11. Amusement Tax [Repealed] 27-11-1 

13. Corporation Franchise Tax 27-13-1 

15. Statewide Privilege Taxes 27-15-1 

17. Local Privilege Taxes 27-17-1 

19. Motor Vehicle Privilege and Excise Taxes 27-19-1 

21. Finance Company Privilege Tax 27-21-1 

23. Chain Store Privilege Tax [Repealed] 27-23-1 

25. Severance Taxes 27-25-1 

27. Vending and Amusement Machine Taxes 27-27-1 

29. Ad Valorem Taxes — General Provisions 27-29-1 

31. Ad Valorem Taxes — General Exemptions 27-31-1 

33. Ad Valorem Taxes — Homestead Exemptions .... 27-33-1 

35. Ad Valorem Taxes— Assessment 27-35-1 

37. Ad Valorem Taxes— Payments in Lieu of Taxes 27-37-1 

38. Ad Valorem Taxes — Telecommunications Tax 

Reform 27-38-1 

39. Ad Valorem Taxes— State and Local Levies 27-39-1 

41. Ad Valorem Taxes— Collection 27-41-1 

43. Ad Valorem Taxes — Notice of Tax Sale to Owners 

and Lienors 27-43-1 

45. Ad Valorem Taxes — Redemption of Land Sold for 

Taxes 27-45-1 

47. Ad Valorem Taxes — Assignment of Tax Liens .. 27-47-1 

49. Ad Valorem Taxes — Insolvencies 27-49-1 

51. Ad Valorem Taxes— Motor Vehicles 27-51-1 

53. Ad Valorem Taxes— Mobile Homes 27-53-1 

55. Gasoline and Motor Fuel Taxes 27-55-1 

57. Tax on Oils 27-57-1 

59. Liquefied Compressed Gas Tax 27-59-1 

61. Interstate Commercial Carriers Motor Fuel Tax 27-61-1 

63. Motor Vehicle Fueling Centers [Repealed] 27-63-1 

65. Sales Tax 27-65-1 

67. Use or Compensating Taxes 27-67-1 

68. Uniform Sales and Use Tax Administration Law 27-68-1 

69. Tobacco Tax 27-69-1 

70. Nonsettling-Manufacturer Cigarette Fee 27-70-1 

71. Alcoholic Beverage Taxes 27-71-1 

73. Tax Refunds 27-73-1 

75. Reciprocal Collection of Taxes 27-75-1 

77. Appellate Review for Taxpayers Aggrieved by 

Certain Actions of the Department of Revenue 27-77-1 
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General Outline 



TITLE 27. TAXATION AND FINANCE (Cont'd) 

Beginning 



Section 

101. Annual Reports by Departments of Government 

and State-Supported Institutions 27-101-1 

103. State Budget 27-103-1 

104. State Fiscal Affairs 27-104-1 

105. Depositories 27-105-1 

107. Disaster Relief 27-107-1 

109. Cruise Vessels 27-109-1 

111. Payment Credit Vouchers as Credit Against In- 
come and Corporation Franchise Tax Liabili- 
ties [Repealed effective July 1, 2018] 27-111-1 

TITLE 29. PUBLIC LANDS, BUILDINGS AND PROPERTY 

Chapter 1. Public Lands 29-1-1 

3. Sixteenth Section and Lieu Lands 29-3-1 

5. Care of Capitol, Old Capitol, State Office Build- 
ings and Executive Mansion 29-5-1 

7. Mineral Leases of State Lands 29-7-1 

9. Inventories of State Property 29-9-1 

11. Energy Conservation in Public Buildings 

[Repealed] 29-11-1 

13. Flood Insurance for State-Owned Buildings .... 29-13-1 

15. Public Trust Tidelands 29-15-1 

17. State Agency Repair and Renovation 29-17-4 

TITLE 31. PUBLIC BUSINESS, BONDS AND OBLIGATIONS 

Chapter 1. General Provisions Relative to Public Contracts 31-1-1 

3. State Board of Public Contractors 31-3-1 

5. Public Works Contracts 31-5-1 

7. Public Purchases 31-7-1 

8. Acquisition of Public Buildings, Facilities, and 

Equipment Through Rental Contracts 31-8-1 

9. Surplus Property Procurement Commission .... 31-9-1 

11. State Construction Projects 31-11-1 

13. Validation of Public Bonds 31-13-1 

15. Refunding Bonds 31-15-1 

17. State Bonds; Retirement of Bonds 31-17-1 

18. Variable Rate Debt Instruments 31-18-1 

19. Public Debts 31-19-1 

21. Registered Bonds 31-21-1 

23. Mississippi Private Activity Bonds Allocation Act 31-23-1 

25. Mississippi Development Bank Act 31-25-1 

27. Mississippi Bond Refinancing Act 31-27-1 
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General Outline 



TITLE 31. PUBLIC BUSINESS, BONDS AND OBLIGATIONS (Cont'd) 

Beginning 
Section 

29. Institute for Technology Development 31-29-1 

31. Mississippi Telecommunications Conference and 

Training Center 31-31-1 



TITLE 33. MILITARY AFFAIRS 



Chapter 1. Definitions and General Provisions Relating to 

the Military Forces 33-1-1 

3. Commander in Chief, Military Department, and 

Governor's Staff 33-3-1 

4. Mississippi Military Family Relief Fund 33-4-1 

5. The Militia and Mississippi State Guard 33-5-1 

7. National Guard 33-7-1 

9. Property and Finances 33-9-1 

11. Training Facilities 33-11-1 

13. Mississippi Code of Military Justice 33-13-1 

15. Emergency Management and Civil Defense 33-15-1 



TITLE 35. WAR VETERANS AND PENSIONS 

Chapter 1. State Veterans Affairs Board 35-1-1 

3. War Veterans; Miscellaneous Provisions 35-3-1 

5. Guardianship of Veterans 35-5-1 

7. Veterans' Home Purchase Law 35-7-1 

9. Pensions [Repealed] 35-9-1 



TITLE 37. EDUCATION 

Chapter 1. State Board of Education 37-1-1 

3. State Department of Education 37-3-1 

4. Mississippi Community College Board 37-4-1 

5. County Boards of Education and 

Superintendents 37-5-1 

6. Mississippi Uniform School Law 37-6-1 

7. School Districts; Boards of Trustees of School 

Districts 37-7-1 

9. District Superintendents, Principals, Teachers, 

and Other Employees 37-9-1 

11. General Provisions Pertaining to Education 37-11-1 

12. Mississippi Student Religious Liberties Act of 

2013 37-12-1 

13. Curriculum; School Year and Attendance 37-13-1 

14. Mary Kirkpatrick Haskell-Mary Sprayberry 

Public School Nurse Act of 2007 37-14-1 
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General Outline 



TITLE 37. EDUCATION (Cont'd) 

Beginning 



Section 

15. Public Schools; Records, Enrollment and Trans- 

fer of Pupils 37-15-1 

16. Statewide Testing Program 37-16-1 

17. Accreditation of Schools 37-17-1 

18. Superior-Performing, Exemplary and School At- 

Risk Schools Programs 37-18-1 

19. Teacher Compensation 37-19-1 

20. Remedial Education 37-20-1 

21. Early Childhood Education 37-21-1 

22. State Funds for School Districts 37-22-1 

23. Exceptional Children 37-23-1 

24. Mississippi Youth Concussion Law 37-24-1 

25. Driver Education and Training 37-25-1 

26. State Court Education Fund 37-26-1 

27. Agricultural High Schools 37-27-1 

28. Charter Schools [Repealed] 37-28-1 

28. Mississippi Charter Schools Act of 2013 37-28-1 

29. Junior Colleges 37-29-1 

31. Vocational Education 37-31-1 

33. Civilian Vocational Rehabilitation 37-33-1 

35. Adult Education 37-35-1 

37. Public Schools; Accounting and Auditing 37-37-1 

39. Public Schools; Purchases 37-39-1 

41. Transportation of Pupils 37-41-1 

43. Textbooks 37-43-1 

45. State Aid to Public Schools 37-45-1 

47. State Aid for Construction of School Facilities 37-47-1 

49. Loans to Students 37-49-1 

51. Financial Assistance to Children Attending Non- 
sectarian Private Schools 37-51-1 

53. Summer Normals 37-53-1 

55. School Libraries 37-55-1 

57. Taxation 37-57-1 

59. School Bonds and Obligations 37-59-1 

61. Expenditure of School Funds; Budgets 37-61-1 

63. Educational Television 37-63-1 

65. Closing of Public Schools and Institutions of 

Higher Learning 37-65-1 

101. Institutions of Higher Learning; General 

Provisions 37-101-1 

102. Off-campus Instructional Programs 37-102-1 

103. Residency and Fees of Students Attending or 

Applying for Admission to Educational 

Institutions 37-103-1 



xxiv 



General Outline 



TITLE 37. EDUCATION (Cont'd) 

Beginning 



Section 

104. Mississippi Educational Facilities Authority Act 

for Private, Nonprofit Institutions of Higher 

Learning 37-104-1 

105. Campuses and Streets of State Institutions of 

Higher Learning 37-105-1 

106. Post-Secondary Education Financial Assistance 37-106-1 

107. Scholarships for Children of Deceased or Dis- 

abled Law Enforcement Officers or Firemen. 

[Repealed] 37-107-1 

108. Scholarships for Children of Prisoners of War or 

Men Missing in Action. [Repealed] 37-108-1 

109. Medical Education Loans and Scholarships. 

[Repealed] 37-109-1 

110. Mississippi Public Management Graduate In- 

tern Program 37-110-1 

111. Fraternities, Sororities and Other Societies 37-111-1 

113. Mississippi State University of Agriculture and 

Applied Science 37-113-1 

115. University of Mississippi 37-115-1 

117. Mississippi University for Women 37-117-1 

119. University of Southern Mississippi 37-119-1 

121. Alcorn State University 37-121-1 

123. Delta State University 37-123-1 

125. Jackson State University 37-125-1 

127. Mississippi Valley State University 37-127-1 

129. Nursing Schools and Scholarships 37-129-1 

131. Teachers Demonstration and Practice Schools 37-131-1 

132. Student Teachers 37-132-1 

133. Technical Institutes 37-133-1 

135. Compacts with Other States 37-135-1 

137. School Asbestos Hazard Elimination Act 

[Repealed] 37-137-1 

138. Asbestos Abatement Accreditation and Certifica- 

tion Act 37-138-1 

139. Mississippi School for Mathematics and Science 37-139-1 

140. Mississippi School of the Arts 37-140-1 

141. The University Research Center Act of 1988 . . . 37-141-1 

143. Omnibus Loan or Scholarship Act of 1991. 

[Repealed] 37-143-1 

144. Mississippi Rural Physicians Scholarship 

Program 37-144-1 

145. Mississippi Opportunity Loan Program Act 37-145-1 

146. Mississippi Rural Dentists Scholarship Program 37-146-1 



XXV 



General Outline 



TITLE 37. EDUCATION (Cont'd) 

Beginning 
Section 

147. Mississippi University Research Authority Act 37-147-1 

148. Strengthening Mississippi Academic Research 

Through Business Act 37-148-1 

149. Mississippi Teacher Center 37-149-1 

151. Mississippi Accountability and Adequate Educa- 

tion Program Act of 1997 37-151-1 

152. Commission on Restructuring the Mississippi 

Adequate Education Program (MAEP) 37-152-1 

153. Workforce Training and Education Consolidation 

Act 37-153-1 

154. State Longitudinal Data System 37-154-1 

155. College Savings Plans of Mississippi 37-155-1 

157. Student Tuition Assistance. [Repealed] 37-157-1 

159. Mississippi Teacher Scholarship Programs 37-159-1 

160. Teach for America Act 37-160-1 

161. Mississippi Education Reform Act of 2006 37-161-1 

163. Education Achievement Council 37-163-1 

165. Conversion Charter School Act of 2010 37-165-1 

167. New Start School Program 37-167-1 

169. Mississippi Autism Advisory Committee 37-169-1 

171. Use of School Property by Public for Recreation 

and Sports 37-171-1 

173. Dyslexia Therapy Scholarship for Students with 

Dyslexia Program 37-173-1 

175. Mississippi Speech-Language Therapy Scholar- 
ship for Students with Speech-Language Im- 
pairments Program 37-175-1 

177. Literacy-Based Promotion Act 37-177-1 

TITLE 39. LIBRARIES, ARTS, ARCHIVES AND HISTORY 

Chapter 1. State Law Library; Legislative Reference 

Bureau 39-1-1 

3, Libraries and Library Commission 39-3-1 

5, Archives and History 39-5-1 

7. Antiquities 39-7-1 

9. Trusts to Promote Arts and Sciences 39-9-1 

11. Mississippi Arts Commission 39-11-1 

13. Historic Preservation Districts and Landmarks 39-13-1 

15. Municipal and County Funds to Support the Arts 39-15-1 
17. Mississippi Sports Hall of Fame and Dizzy Dean 

Museum 39-17-1 

19. Museum Unclaimed Property Act 39-19-1 
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General Outline 



TITLE 39. LIBRARIES, ARTS, ARCHIVES AND HISTORY (Cont'd) 

Beginning 
Section 

21. Mississippi Craft Center 39-21-1 

23. Mississippi Children's Museum 39-23-1 

25. Mississippi Arts and Entertainment Center 39-25-1 

27. Mississippi Blues Commission 39-27-1 

29. Mississippi Commission on the Holocaust 39-29-1 

31. Mississippi Bicentennial Celebration Commis- 

sion [Repealed effective July 1, 2019] 39-31-1 

32. Mississippi Country and Western Music 

Commission 39-32-1 

33. Mississippi Country Music Trail 39-33-1 

35. Mississippi Sesquicentennial of the American 

Civil War Commission [Repealed effective July 

1, 2015] 39-35-1 

37. Mississippi Heritage, History and Culture Trail 

Program 39-37-1 

39. Mississippi Civil Rights Museum Advisory 

Commission 39-39-1 

TITLE 41. PUBLIC HEALTH 

Chapter 1. Mississippi Department of Public Health 

[Repealed] 41-1-1 

3. State Board of Health; Local Health Boards and 

Officers 41-3-1 

4. Department of Mental Health 41-4-1 

5. Governing Authorities for State Hospitals and 

Institutions 41-5-1 

7. Hospital and Health Care Commissions 41-7-1 

9. Regulation of Hospitals; Hospital Records 41-9-1 

10. Medical Records 41-10-1 

11. State Charity Hospitals; Mississippi Children's 

Rehabilitation Center 41-11-1 

13. Community Hospitals 41-13-1 

15. Department for the Prevention of Insanity 

[Repealed] 41-15-1 

17. State Mental Institutions 41-17-1 

19. Facilities and Services for Individuals with an 

Intellectual Disability or Mental Illness 41-19-1 

21. Individuals with Mental Illness or an Intellec- 

tual Disability 41-21-1 

22. Hemophilia 41-22-1 

23. Contagious and Infectious Diseases; Quarantine 41-23-1 

24. Sickle Cell Testing Program 41-24-1 
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General Outline 



TITLE 41. PUBLIC HEALTH (Cont'd) 

Beginning 
Section 



25. Disinfection and Sanitation of Buildings and 

Premises 41-25-1 

26. Mississippi Safe Drinking Water Act of 1997 . . . 41-26-1 

27. Mosquito Control 41-27-1 

28. Diabetes 41-28-1 

29. Poisons, Drugs and Other Controlled Substances 41-29-1 

30. Alcoholism and Alcohol Abuse Prevention, Con- 

trol and Treatment 41-30-1 

31. Commitment of Alcoholics and Drug Addicts for 

Treatment 41-31-1 

32. Commitment of Alcoholics and Drug Addicts to 

Private Treatment Facilities 41-32-1 

33. Tuberculosis and Respiratory Diseases; Tubercu- 

losis Sanatorium 41-33-1 

34. Health Care Practice Requirements Pertaining 

to Transmission of Hepatitis B and HIV 41-34-1 

35. Eye Inflammation of Young 41-35-1 

36. Determination of Death 41-36-1 

37. Autopsies 41-37-1 

39. Disposition of Human Bodies or Parts 41-39-1 

41. Surgical or Medical Procedures; Consents 41-41-1 

42. Family Planning 41-42-1 

43. Cemeteries and Burial Grounds 41-43-1 

45. Sexual Sterilization [Repealed] 41-45-1 

47. Transportation and Possession of Parakeets and 

Other Birds [Repealed] 41-47-1 

49. Regulation of Hotels and Innkeepers 41-49-1 

51. Animal and Poultry By-Products Disposal or 

Rendering Plants 41-51-1 

53. Rabies Control in Dogs and Cats 41-53-1 

55. Public Ambulance Service 41-55-1 

57. Vital Statistics 41-57-1 

58. Medical Radiation Technology 41-58-1 

59. Emergency Medical Services 41-59-1 

60. Emergency Medical Technicians — Paramedics 

— Use of Automated External Defibrillator .. 41-60-1 

61. State Medical Examiner 41-61-1 

63. Evaluation and Review of Professional Health 

Services Providers 41-63-1 

65. [Reserved] 

67. Mississippi Individual On-Site Wastewater Dis- 
posal System Law 41-67-1 

69. [Reserved] 
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General Outline 



TITLE 41. PUBLIC HEALTH (Cont'd) 

Beginning 



Section 

71. Home Health Agencies 41-71-1 

73. Hospital Equipment and Facilities Authority Act 41-73-1 

75. Ambulatory Surgical Facilities 41-75-1 

77. Licensing of Birthing Centers 41-77-1 

79. Health Problems of School Children 41-79-1 

81. Perinatal Health Care 41-81-1 

83. Utilization Review of Availability of Hospital 

Resources and Medical Services 41-83-1 

85. Mississippi Hospice Law of 1995 41-85-1 

86. Mississippi Children's Health Care Insurance 

Program Act 41-86-1 

87. Early Intervention Act for Infants and Toddlers 41-87-1 

88. Mississippi Child Immunization Act of 1994 .... 41-88-1 

89. Infant Mortality Task Force 41-89-1 

90. Hearing Impairment of Infants and Toddlers .. . 41-90-1 

91. Central Cancer Registry 41-91-1 

93. Osteoporosis Prevention and Treatment Educa- 
tion Act 41-93-1 

95. Mississippi Health Policy Act of 1994 41-95-1 

97. State Employee Wellness and Physical Fitness 

Programs 41-97-1 

99. Qualified Health Center Grant Program 41-99-1 

101. Mississippi Council on Obesity Prevention and 

Management 41-101-1 

103. Task Force on Heart Disease and Stroke 

Prevention : 41-103-1 

105. Healthcare Coordinating Council 41-105-1 

107. Health Care Rights of Conscience 41-107-1 

109. Leonard Morris Chronic Kidney Disease Leader- 
ship Task Force 41-109-1 

111. Child Death Review Panel 41-111-1 

113. Tobacco Education, Prevention and Cessation 

Program 41-113-1 

114. Restrictions on Tobacco Use in Public Facilities 41-114-1 

115. Tanning Facilities 41-115-1 

117. Nurse-Family Partnership Pilot Program 41-117-1 

119. Health Information Technology Act 41-119-1 

121. Requirements for Advertisements for Health 

Care Services 41-121-1 

123. Office of Mississippi Physician Workforce 41-123-1 

125. Prescribed Pediatric Extended Care Centers 

(PPEC) 41-125-1 

127. Telemedicine Services 41-127-1 
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General Outline 



TITLE 41. PUBLIC HEALTH (Cont'd) 

Beginning 



Section 

129. Umbilical Cord Blood Banking Program Act .... 41-129-1 

TITLE 43. PUBLIC WELFARE 

Chapter 1. Department of Human Services and County De- 
partments of Public Welfare 43-1-1 

3. Blind Persons 43-3-1 

5. Schools for the Blind and Deaf 43-5-1 

6. Rights and Liabilities of Individuals with 

Disabilities 43-6-1 

7. Council on Aging 43-7-1 

9. Old Age Assistance 43-9-1 

11. Institutions for the Aged or Infirm 43-11-1 

13. Medical Assistance for the Aged; Medicaid 43-13-1 

14. Mississippi Statewide System of Care for Chil- 

dren and Youth 43-14-1 

15. Child Welfare 43-15-1 

16. Child Residential Home Notification Act 43-16-1 

17. Temporary Assistance to Needy Families 43-17-1 

18. Interstate Compact on the Placement of 

Children 43-18-1 

19. Support of Natural Children 43-19-1 

20. Child Care Facilities 43-20-1 

21. Youth Court 43-21-1 

23. Family Courts [Repealed] 43-23-1 

24. State Central Registry of Child Abuse Reports; 

Wide Area Telephone Service for Reporting 

Child Abuse [Repealed] 43-24-1 

25. Interstate Compacts Relating to Juveniles 43-25-1 

27. Department of Youth Services 43-27-1 

29. Individuals with Disabilities 43-29-1 

30. Mississippi Disability Resource Commission 43-30-1 

31. Poor Persons 43-31-1 

33. Housing and Housing Authorities 43-33-1 

35. Urban Renewal and Redevelopment 43-35-1 

37. Acquisition of Real Property Using Public Funds 43-37-1 

39. Relocation Assistance 43-39-1 

41. Emergency and Disaster Assistance [Repealed] 43-41-1 

43. Administration of Social Security Funds 43-43-1 

45. Adult Protective Services [Repealed] 43-45-1 

47. Mississippi Vulnerable Persons Act 43-47-1 

49. Mississippi Welfare Restructuring Program Act 

of 1993 [Repealed] 43-49-1 
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General Outline 



TITLE 43. PUBLIC WELFARE (Cont'd) 

Beginning 
Section 

51. Family Preservation Act of 1994 43-51-1 

53. Mississippi Leadership Council on Aging 43-53-1 

55. Mississippi Commission for National and Com- 
munity Service 43-55-1 

57. Comprehensive Plan for Provision of Services to 

Disabled Persons [Repealed] 

59. Mississippi Commission on the Status of Women 43-59-1 

61. Mississippi Seniors and Indigents Rx Program 43-61-1 

TITLE 45. PUBLIC SAFETY AND GOOD ORDER 

Chapter 1. Department of Public Safety 45-1-1 

2. Law Enforcement Officers and Fire Fighters 

Death and Disability Benefits Trust Funds . . . 45-2-1 

3. Highway Safety Patrol 45-3-1 

4. County Jail Officers Training Program 45-4-1 

5. Law Enforcement Officers' Training Academy .. 45-5-1 

6. Law Enforcement Officers Training Program ... 45-6-1 

7. County Patrol Officers 45-7-1 

9. Weapons 45-9-1 

10. Novelty Lighters 45-10-1 

11. Fire Protection Regulations, Fire Protection and 

Safety in Buildings 45-11-1 

12. Mississippi Fire Safety Standard and Firefighter 

Protection Act [For contingent repeal of this 

chapter, see § 45-12-21] : 45-12-1 

13. Fireworks and Explosives 45-13-1 

14. Radiation Protection Program 45-14-1 

15. High Voltage Power Lines 45-15-1 

17. Civil Emergencies 45-17-1 

18. Emergency Management Assistance Compact .. 45-18-1 

19. Subversive Groups and Subversive Activities .. . 45-19-51 

21. Rock Festivals 45-21-1 

23. Boiler and Pressure Vessel Safety 45-23-1 

25. Identification Cards for Non-Drivers. [Repealed] 45-25-1 

27. Mississippi Justice Information Center 45-27-1 

29. Records 45-29-1 

31. Sex Offense Criminal History Record Informa- 
tion Act 45-31-1 

33. Registration of Sex Offenders 45-33-1 

35. Identification Cards 45-35-1 

37. Prevention of Youth Access to Tobacco Act 45-37-1 

39. Statewide Crime Stoppers Advisory Council .... 45-39-1 
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General Outline 



TITLE 45. PUBLIC SAFETY AND GOOD ORDER (Cont'd) 



Beginning 
Section 

41. Mississippi Silver Alert System 45-41-1 

43. William Lee Montjoy Pool Safety Act 45-43-1 

45. Mississippi Conveyance Safety Act 45-45-1 

47. DNA Data Bank 45-47-1 

TITLE 47. PRISONS AND PRISONERS; PROBATION AND PAROLE 

Chapter 1. County and Municipal Prisons and Prisoners .. 47-1-1 

3. Removal of Prisoners 47-3-1 

4. Privately Operated Correctional Facilities 47-4-1 

5. Correctional System 47-5-1 

7. Probation and Parole 47-7-1 

TITLE 49. CONSERVATION AND ECOLOGY 

Chapter 1. General Provisions 49-1-1 

2. Department of Environmental Quality 49-2-1 

3. Fisheries and Wildlife Research 49-3-1 

4. Mississippi Department of Wildlife, Fisheries 

and Parks 49-4-1 

5. Fish, Game and Bird Protection and Refuges ... 49-5-1 

6. Motor Vehicle and Boat Replacement Program 49-6-1 

7. Hunting and Fishing 49-7-1 

8. Importation, Sale and Possession of Inherently 

Dangerous Wild Animals 49-8-1 

9. Mussels 49-9-1 

10. Wildlife Violator Compact 49-10-1 

11. Private Shooting Preserves 49-11-1 

13. Commercial Quail 49-13-1 

15. Seafood 49-15-1 

17. Pollution of Waters, Streams, and Air 49-17-1 

18. Mississippi Liability of Persons Responding to 

Oil Spills Act 49-18-1 

19. Forests and Forest Protection 49-19-1 

20. Mississippi River Timberlands Control Act 

[Repealed] 49-20-1 

21. Interstate Environmental Compact 49-21-1 

23. Outdoor Advertising 49-23-1 

25. Junkyards 49-25-1 

26. Channel Maintenance Act 49-26-1 

27. Coastal Wetlands Protection Act 49-27-1 

28. Shoreline and Beach Preservation Districts 49-28-1 

29. Environmental Protection Council [Repealed] .. 49-29-1 
3 1 . Mississippi Multimedia Pollution Prevention Act 49-3 1-1 
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General Outline 



TITLE 49. CONSERVATION AND ECOLOGY (Cont'd) 

Beginning 
Section 



33. Mississippi Agricultural and Forestry Activity 

Act 49-33-1 

35. Mississippi Brownfields Voluntary Cleanup and 
Redevelopment; Remediation of Property on 

National Priorities List 49-35-1 

37. Statewide Scientific Information Management 49-37-1 

TITLE 51. WATERS, WATER RESOURCES, WATER DISTRICTS, 
DRAINAGE, AND FLOOD CONTROL 

Chapter 1. Navigable Waters 51-1-1 

2. Mississippi Marine Litter Act 51-2-1 

3. Water Resources; Regulation and Control 51-3-1 

4. Mississippi Scenic Streams Stewardship Act ... 51-4-1 

5. Subsurface Waters; Well Drillers 51-5-1 

7. Water Management Districts 51-7-1 

8. Joint Water Management Districts 51-8-1 

9. Development of Region Bordering Pearl River; 

Pearl River Valley Water Supply District; Met- 
ropolitan Area Water Supply Act 51-9-1 

11. Pearl River Basin Development District 51-11-1 

13. Tombigbee Valley Authority and Water Manage- 
ment District 51-13-1 

15. Pat Harrison Waterway Commission and 

District 51-15-1 

17. Big Black River Basin District 51-17-1 

19. West Central Mississippi Waterway Commission 

[Repealed] 51-19-1 

21. Lower Mississippi River Basin Development Dis- 
trict [Repealed] 51-21-1 

23. Lower Yazoo River Basin District. [Repealed] .. 51-23-1 

25. Yellow Creek Watershed Authority 51-25-1 

27. Tennessee-Tombigbee Waterway Compact 51-27-1 

29. Drainage Districts with Local Commissioners 51-29-1 

31. Drainage Districts with County Commissioners 51-31-1 
33. Provisions Common to Drainage Districts and 

Swamp Land Districts 51-33-1 

35. Flood Control 51-35-1 

37. Watershed Districts 51-37-1 

39. Storm Water Management Districts 51-39-1 

41. Public Water Authorities 51-41-1 

TITLE 53. OIL, GAS, AND OTHER MINERALS 

Chapter 1. State Oil and Gas Board 53-1-1 
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General Outline 



TITLE 53. OIL, GAS, AND OTHER MINERALS (Cont'd) 

Beginning 
Section 

3. Development, Production and Distribution of 



Gas and Oil 53-3-1 

5. Geological and Mineral Survey 53-5-1 

7. Surface Mining and Reclamation of Land 53-7-1 

9. Surface Coal Mining and Reclamation of Land 53-9-1 

10. Interstate Mining Compact 53-10-1 

11. Mississippi Geologic Sequestration of Carbon 

Dioxide Act 53-11-1 

TITLE 55. PARKS AND RECREATION 

Chapter 1. Mississippi Recreational Advisory Council 

[Repealed] 55-1-1 

3. State Parks and Forests 55-3-1 

5. Federal Parks and National Parkways 55-5-1 

7. Bridge and Park Commissions 55-7-1 

9. County and Municipal Facilities 55-9-1 

11. Harrison County Parkway 55-11-1 

13. Natchez Trace Parkway 55-13-1 

15. Commemorative Parks and Monuments 55-15-1 

17. International Gardens of Mississippi 55-17-1 

19. Bienville Recreational District 55-19-1 

21. Mississippi Zoological Park and Garden Districts 55-21-1 

23. Mississippi Veterans Memorial Stadium 55-23-1 

24. Mississippi Coast Coliseum Commission 55-24-1 

25. Rails-to-Trails Recreational District 55-25-1 



TITLE 57. PLANNING, RESEARCH AND DEVELOPMENT 

Chapter 1. Mississippi Development Authority 57-1-1 



3. Agriculture and Industry Program 57-3-1 

4. Industrial Development Fund 57-4-1 

5. Industrial Parks and Districts 57-5-1 

7. Sale or Development of Airport Lands, or Other 

Lands, for Industrial Purposes 57-7-1 

9. Industrial Plant Training 57-9-1 

10. Small Business Assistance 57-10-1 

11. Market and Industrial Studies and Research ... 57-11-1 

13. Research and Development Center 57-13-1 

15. Marine Resources 57-15-1 

17. Forest Products Utilization Laboratory 

[Repealed! 57-17-1 

18. Renewable Natural Resources Research Act of 

1994 57-18-1 
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TITLE 57. PLANNING, RESEARCH AND DEVELOPMENT (Cont'd) 

Beginning 
Section 

19. Food Technology Laboratory 57-19-1 

21. State Chemical Laboratory 57-21-1 

23. Pharmaceutical Product Development and 

Utilization 57-23-1 

25. Southern States Energy Compact 57-25-1 

26. Tourism Project Incentive Program; Theme 

Parks, Entertainment Centers, Scenic Attrac- 
tions, etc 57-26-1 

27. Regional Tourist Promotion Councils 57-27-1 

28. Tourism Project Incentive Program; Entertain- 

ment Districts, etc 57-28-1 

29. Travel and Tourism 57-29-1 

30. Family-Oriented Enterprises 57-30-1 

31. County Industrial Development Authorities .... 57-31-1 

32. Southeast Mississippi Industrial Council 57-32-1 

33. Southern Growth Policies Agreement 57-33-1 

34. Alabama-Mississippi Joint Economic Develop- 

ment Authority 57-34-1 

35. Tennessee River Valley Association 57-35-1 

36. Chickasaw Trail Economic Development Com- 

pact [Repealed] 57-36-1 

37. Transportation Planning Council [Repealed] .... 57-37-1 

39. Energy and Transportation Planning 57-39-1 

40. Energy Infrastructure Revolving Loan Program 57-40-1 

41. Financing Industrial Enterprise Projects 57-41-1 

43. Railroad Revitalization '. 57-43-1 

44. Local Governments Freight Rail Service Projects 57-44-1 

45. Mississippi-Louisiana- Alabama Rapid Rail 

Transit Compact 57-45-1 

46. Mississippi Railroad Improvements Fund 57-46-1 

47. Southeast Interstate Low-Level Radioactive 

Waste Management Compact 57-47-1 

49. Nuclear Waste Storage and Disposal 57-49-1 

51. Enterprise Zones [Repealed] 57-51-1 

53. Corporate Headquarters Incentive Program 

[Repealed] 57-53-1 

54. Advanced Technology Initiative [Repealed] 57-54-1 

55. Universities Research Institutes 57-55-1 

56. Mississippi Technology Transfer Office 57-56-1 

57. Export Trade Development 57-57-1 

59. Mississippi Capital Companies [Repealed] 57-59-1 

61. Mississippi Business Investment Act 57-61-1 

62. Mississippi Advantage Jobs Act 57-62-1 
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TITLE 57. PLANNING, RESEARCH AND DEVELOPMENT (Cont'd) 

Beginning 



Section 

63. Statewide Economic Development and Planning 

Act 57-63-1 

64. Regional Economic Development 57-64-1 

65. Mississippi International Trade Institute ....... 57-65-1 

67. Mississippi Superconducting Super Collider Act 57-67-1 
69. Mississippi Minority Business Enterprise Act .. 57-69-1 
71. Mississippi Small Enterprise Development Fi- 
nance Act 57-71-1 

73. Economic Development Reform Act 57-73-1 

75. Mississippi Major Economic Impact Act 57-75-1 

77. Venture Capital Act of 1994 57-77-1 

79. Mississippi Small Town Development Act 57-79-1 

80. Growth and Prosperity Act 57-80-1 

81. Mississippi Science and Technology Commission 

[Repealed] 57-81-1 

83. Mississippi Technology, Inc. Liaison Committee 57-83-1 

85. Mississippi Rural Impact Act 57-85-1 

87. Mississippi Broadband Technology Development 

Act 57-87-1 

89. Mississippi Motion Picture Incentive Act 57-89-1 

91. Economic Redevelopment Act 57-91-1 

93. Mississippi Existing Industry Productivity Loan 

Program 57-93-1 

95. Mississippi Job Protection Act 57-95-1 

97. Mississippi Delta Revitalization Act of 2006 .... 57-97-1 
99. Mississippi Major Economic Impact Withholding 

Rebate Incentive Program 57-99-1 

100. Existing Industry Withholding Rebate Incentive 

Program 57-100-1 

101. Mississippi Major Economic Impact Authority 

Component Construction Material Costs Re- 
bate Program 57-101-1 

103. Technology Based Business Capital Assistance 

Programs 57-103-1 

105. Qualified Equity Investment Tax Credits and 

Public Entity Financing Arrangements 57-105-1 

107. Mississippi Workforce Training Projects 57-107-1 

111. Mississippi Small Business and Existing For- 
estry Industry Enterprise Participating Loan 

Program 57-111-1 

113. Business Enterprise Tax Exemptions 57-113-1 

115. Mississippi Small Business Investment Com- 
pany Act 57-115-1 
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TITLE 57. PLANNING, RESEARCH AND DEVELOPMENT (Cont'd) 

Beginning 



Section 

117. Mississippi Health Care Industry Zone Act [Re- 
pealed effective July 1, 2022] 57-117-1 

TITLE 59. PORTS, HARBORS, LANDINGS AND WATERCRAFT 

Chapter 1. Harbor or Port Commissions; Powers of Political 

Subdivision; Pilotage 59-1-1 

3. Ports of Entry 59-3-1 

5. State Ports and Harbors 59-5-1 

6. Compact for Development of Deep Draft Harbor 

and Terminal 59-6-1 

7. County and Municipal Harbors 59-7-1 

9. County Port Authority or Development 

Commission 59-9-1 

11. County Port and Harbor Commission 59-11-1 

13. Harbor Improvements by Coast Counties 59-13-1 

15. Small Craft Harbors 59-15-1 

17. State Inland Ports 59-17-1 

19. Landings 59-19-1 

21. Boats and Other Vessels 59-21-1 

23. Alcohol Boating Safety Act 59-23-1 

25. Certificates of Title for Boats and Other Vessels 59-25-1 

TITLE 61. AVIATION 

Chapter 1. Transportation Commission 61-1-1 

3. Airport Authorities 61-3-1 

4. Mississippi Wayport Authority Act 61-4-1 

5. Acquisition, Disposition and Support of Airport 

Facilities 61-5-1 

7. Airport Zoning 61-7-1 

9. Incorporation of Airport Into Corporate Bound- 
aries of Municipality 61-9-1 

11. Operation of Aircraft; Certification and Licens- 
ing of Pilots and Aircraft 61-11-1 

13. Aircraft for Use of Governor, State Departments 

and Agencies 61-13-1 

15. Registration of Aircraft 61-15-1 

17. Concealing or Misrepresenting Aircraft Identifi- 
cation Number; Non-Conforming Aircraft Fuel 

Containers 61-17-1 

19. Aviation Hazards 61-19-1 
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TITLE 63. MOTOR VEHICLES AND TRAFFIC REGULATIONS 

Beginning 
Section 



Chapter 1. Driver's License 63-1-1 

2. Mandatory Use of Safety Seat Belts 63-2-1 

3. Traffic Regulations and Rules of the Road 63-3-1 

5. Size, Weight and Load 63-5-1 

7. Equipment and Identification 63-7-1 

9. Traffic Violations Procedure 63-9-1 

10. Nonresident Traffic Violator Compact 63-10-1 

11. Implied Consent Law 63-11-1 

13. Inspection of Motor Vehicles 63-13-1 

15. Motor Vehicle Safety — Responsibility 63-15-1 

16. Public Safety Verification and Enforcement Act 

[Repealed effective July 1, 2018] 63-16-1 

17. Manufacture, Sales and Distribution 63-17-1 

19. Motor Vehicle Sales Finance Law 63-19-1 

21. Motor Vehicle Titles 63-21-1 

23. Abandoned Motor Vehicles 63-23-1 

25. Motor Vehicle Chop Shop, Stolen and Altered 

Property Act 63-25-1 

27. Disclosure of Use of Nonoriginal Replacement 

Parts 63-27-1 

29. Mississippi Vehicle Protection Product Act 63-29-1 

31. Operating Off-Road Vehicles 63-31-1 

TITLE 65. HIGHWAYS, BRIDGES AND FERRIES 

Chapter 1. Transportation Department 65-1-1 

2. State Transportation Arbitration Board 65-2-1 

3. State Highway System 65-3-1 

4. Economic Development Highway Act 65-4-1 

5. Controlled Access Facilities 65-5-1 

7. Public Roads and Streets; Private Way 65-7-1 

9. State Aid Roads in Counties 65-9-1 

10. County Major Feeder Road System 

[Repealed] 65-10-1 

11. County Highway Aid 65-11-1 

13. Highway and Street Revenue Bond Authority 65-13-1 

15. County Funds for Roads and Bridges 65-15-1 

17. County Road Officials 65-17-1 

18. Local System Road Program 65-18-1 

19. Separate Road Districts 65-19-1 

21. Bridges; General Provisions 65-21-1 

23. Bridges; Boundary and Other Waters 65-23-1 

25. Mississippi River Bridges 65-25-1 
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General Outline 



TITLE 65. HIGHWAYS, BRIDGES AND FERRIES (Cont'd) 

Beginning 
Section 



26. Tennessee-Tombigbee Waterway Bridges 65-26-1 

27. Ferries; General Provisions 65-27-1 

29. Ferries in Certain Counties 65-29-1 

31. Hospitality Stations on Highways 65-31-1 

33. Sea Walls 65-33-1 

37. Local System Bridge Replacement and Rehabili- 
tation Program 65-37-1 

39. Gaming Counties Bond Sinking Fund 65-39-1 

41. Mississippi Scenic Byways 65-41-1 

43. Toll Roads and Toll Bridges 65-43-1 

TITLE 67. ALCOHOLIC BEVERAGES 

Chapter 1. Local Option Alcoholic Beverage Control 67-1-1 

3. Sale of Light Wine, Beer, and Other Alcoholic 

Beverages 67-3-1 

5. Native Wines 67-5-1 

7. Beer Industry Fair Dealing Act 67-7-1 

9. Possession or Transportation of Alcoholic Bever- 
ages, Light Wine, or Beer 67-9-1 

TITLE 69. AGRICULTURE, HORTICULTURE, AND ANIMALS 

Chapter 1. Agriculture and Commerce Department; Council 

on Agriculture 69-1-1 

2. Mississippi Farm Reform Act 69-2-1 

3. Agricultural Seeds 69-3-1 

5. Fairs; Stock Shows; Improvement of Livestock 69-5-1 

7. Markets and Marketing; Domestic Fish Farming 69-7-1 

8. Beef Promotion And Research Program 

9. Soybean Promotion Board 69-9-1 

10. Rice Promotion Board 69-10-1 

11. Swine 69-11-1 

13. Stock Laws, Estrays 69-13-1 

15. Board of Animal Health; Livestock and Animal 

Diseases 69-15-1 

17. Livestock Biologies, Drugs and Vaccines 69-17-1 

19. Regulation of Professional Services 69-19-1 

21. Crop Spraying and Licensing of Aerial 

Applicators 69-21-1 

23. Mississippi Pesticide Law 69-23-1 

24. Fertilizing Materials and Additives 69-24-1 

25. Plants, Plant and Bee Diseases 69-25-1 

26. Pest Control Compact 69-26-1 
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TITLE 69. AGRICULTURE, HORTICULTURE, AND 
ANIMALS (Cont'd) 

Beginning 
Section 



27. Soil Conservation 69-27-1 

28. Protection and Conservation of Agricultural 

Lands 69-28-1 

29. Livestock Brands, Theft or Loss of Livestock and 

Protective Associations 69-29-1 

31. Regulation of Moisture-Measuring Devices 69-31-1 

33. Pecan Harvesting 69-33-1 

34. Milk Producers Transportation Cost Assistance 

Loan Program 69-34-1 

35. Mississippi Dairy Promotion Act 69-35-1 

36. Southern Dairy Compact 69-36-1 

37. Mississippi Boll Weevil Management Act 69-37-1 

39. Agricultural Liming Materials 69-39-1 

41. Mississippi Agribusiness Council Act of 1993 ... 69-41-1 

42. Program to Encourage Growth in Mississippi 

Agribusiness Industry 69-42-1 

43. Mississippi Ratite Council and Promotion Board 69-43-1 

44. Mississippi Corn Promotion Board 69-44-1 

45. Mississippi Agricultural Promotions Program 

Act 69-45-1 

46. Mississippi Land, Water and Timber Resources 

Act 69-46-1 

47. Organic Certification Program 69-47-1 

48. Peanut Promotion Board 69-48-1 

49. Field Crop Products 69-49-1 

51. Ethanol, Anhydrous Alcohol and Wet Alcohol . . . 69-51-1 

53. Agritourism [Repealed effective July 1, 2018] .. 69-53-1 

TITLE 71. LABOR AND INDUSTRY 

Chapter 1. Employer and Employee 71-1-1 

3. Workers' Compensation 71-3-1 

5. Unemployment Compensation 71-5-1 

7. Drug and Alcohol Testing of Employees 71-7-1 

9. Medical Savings Account Act 71-9-1 

11. Employment Protection Act 71-11-1 

13. Prohibition Against Employer Intimidation Act 71-13-1 

15. Mississippi Employment Fairness Act 71-15-1 

TITLE 73. PROFESSIONS AND VOCATIONS 

Chapter 1. Architects 73-1-1 

2. Landscape Architectural Practice 73-2-1 
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TITLE 73. PROFESSIONS AND VOCATIONS (Cont'd) 

Beginning 
Section 

3. Attorneys at Law 73-3-1 

4. Auctioneers 73-4-1 

5. Barbers 73-5-1 

6. Chiropractors 73-6-1 

7. Cosmetologists 73-7-1 

9. Dentists 73-9-1 

10. Dietitians 73-10-1 

11. Practice of Funeral Service and Funeral 

Directing 73-11-1 

13. Engineers and Land Surveyors 73-13-1 

14. Hearing Aid Dealers 73-14-1 

15. Nurses 73-15-1 

17. Nursing Home Administrators 73-17-1 

19. Optometry and Optometrists 73-19-1 

21. Pharmacists 73-21-1 

22. Orthotics and Prosthetics 73-22-1 

23. Physical Therapists 73-23-1 

24. Mississippi Occupational Therapy Practice Act 73-24-1 

25. Physicians 73-25-1 

26. Physician Assistants 73-26-1 

27. Podiatrists 73-27-1 

29. Polygraph Examiners 73-29-1 

30. Licensed Professional Counselors 73-30-1 

31. Psychologists 73-31-1 

33. Public Accountants 73-33-1 

34. Real Estate Appraisers '. 73-34-1 

35. Real Estate Brokers 73-35-1 

36. Registered Foresters 73-36-1 

37. Sanitarians 73-37-1 

38. Speech Pathologists and Audiologists 73-38-1 

39. Veterinarians 73-39-1 

41. Athlete Agents [Repealed] 73-41-1 

42. Uniform Athlete Agents Law 73-42-1 

43. State Board of Medical Licensure 73-43-1 

45. Information to Be Included in Prescriptions .... 73-45-1 

47. [Reserved] 

49. Health Care Provider Licensing Boards 73-49-1 

50. Licensing, Certifying or Registering Military- 

trained Individuals or Spouses to Lawfully 

Practice Occupation 73-50-1 

51. Unlicensed Practice of Profession 73-51-1 

52. Licensure Records 73-52-1 

53. Licensing and Regulation of Social Workers .... 73-53-1 
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TITLE 73. PROFESSIONS AND VOCATIONS (Cont'd) 



Beginning 
Section 

54. Marriage and Family Therapists 73-54-1 

55. Mississippi Athletic Trainers Licensure Act 73-55-1 

57. Mississippi Respiratory Care Practice Act 73-57-1 

59. Residential Builders and Remodelers 73-59-1 

60. Home Inspectors 73-60-1 

61. Tattooing and Body Piercing 73-61-1 

63. Registered Professional Geologists Practice Act 73-63-1 

65. Professional Art Therapists 73-65-1 

67. Professional Massage Therapists 73-67-1 

69. Mississippi Electronic Protection Licensing Act 73-69-1 

71. Acupuncture Practice Act 73-71-1 

73. Mississippi Certified Interior Designer Act 73-73-1 

TITLE 75. REGULATION OF TRADE, COMMERCE AND 

INVESTMENTS 

Chapter 1. Uniform Commercial Code — Revised Article 1. 

General Provisions 75-1-101 

2. Uniform Commercial Code — Sales 75-2-101 

2A. Uniform Commercial Code — Leases 75-2A-101 

3. Uniform Commercial Code — Negotiable 

Instruments 75-3-101 

4. Uniform Commercial Code — Bank Deposits and 

Collections 75-4-101 

4A. Uniform Commercial Code — Funds Transfers .. 75-4A-101 

5. Uniform Commercial Code — Revised Article 5. 

Letters of Credit 75-5-101 

6. Uniform Commercial Code — Bulk Transfers .... 75-6-101 

7. Uniform Commercial Code — Documents of Title 75-7-101 

8. Uniform Commercial Code — Revised Article 8. 

Investment Securities 75-8-101 

9. Uniform Commercial Code — Secured 

Transactions 75-9-101 

10. Uniform Commercial Code — Effective Date and 

Repealer 75-10-101 

11. Uniform Commercial Code — Effective Date and 

Transition Provisions: 1977 Amendments 75-11-101 

12. Uniform Electronic Transactions Act 75-12-1 

13. Bills, Notes and Other Writings 75-13-1 

15. Mississippi Money Transmitters Act 75-15-1 

17. Interest, Finance Charges, and Other Charges 75-17-1 

18. Revolving Charge Agreements; Credit Cards 

[Repealed] 75-18-1 
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TITLE 75. REGULATION OF TRADE, COMMERCE AND 
INVESTMENTS (Cont'd) 



Beginning 
Section 

19. Seals 75-19-1 

21. Trusts and Combines in Restraint or Hindrance 

of Trade 75-21-1 

23. Fair Trade Laws 75-23-1 

24. Regulation of Business for Consumer Protection 75-24-1 

25. Registration of Trademarks and Labels 75-25-1 

26. Mississippi Uniform Trade Secrets Act 75-26-1 

27. Weights and Measures 75-27-1 

29. Sale and Inspection of Food and Drugs 75-29-1 

31. Milk and Milk Products 75-31-1 

33. Meat, Meat-Food and Poultry Regulation and 

Inspection 75-33-1 

35. Meat Inspection 75-35-1 

37. Operation of Frozen Food Locker Plants 

[Repealed] 75-37-1 

39. Sale of Baby Chicks 75-39-1 

40. Importation and Sale of Animals or Birds 75-40-1 

41. Gins 75-41-1 

43. Farm Warehouses 75-43-1 

44. Grain Warehouses 75-44-1 

45. Commercial Feeds and Grains 75-45-1 

47. Commercial Fertilizers 75-47-1 

49. Factory-Built Homes 75-49-1 

51. Water Heaters 75-51-1 

53. Paints, Varnishes and Similar Materials 75-53-1 

55. Gasoline and Petroleum Products 75-55-1 

56. Antifreeze and Summer Coolants 75-56-1 

57. Liquefied Petroleum Gases 75-57-1 

58. Mississippi Natural Gas Marketing Act 75-58-1 

59. Correspondence Courses 75-59-1 

60. Proprietary Schools and Colleges 75-60-1 

61. Manufacture and Sale of Jewelry and Optical 

Equipment 75-61-1 

63. Sales of Cemetery Merchandise and Funeral 

Services 75-63-1 

65. Going Out of Business Sales; Unsolicited Goods 75-65-1 

66. Home Solicitation Sales 75-66-1 

67. Loans 75-67-1 

69. Farm Loan Bonds 75-69-1 

71. Mississippi Securities Act of 2009 75-71-101 

72. Business Takeovers 75-72-1 

73. Hotels and Innkeepers 75-73-1 
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TITLE 75. REGULATION OF TRADE, COMMERCE AND 



INVESTMENTS (Cont'd) 

Beginning 
Section 

74. Youth Camps 75-74-1 

75. Amusements, Exhibitions and Athletic Events 75-75-1 

76. Mississippi Gaming Control Act 75-76-1 

77. Repurchase of Inventories From Retailers Upon 

Termination of Contract 75-77-1 

79. Pulpwood Scaling and Practices 75-79-1 

81. Dance Studio Lessons 75-81-101 

83. Health Spas 75-83-1 

85. Transient Vendor 75-85-1 

87. Contracts Between Out-of-State Principals and 

Commissioned Sales Representatives 75-87-1 

89. Mississippi Commodities Enforcement Act 75-89-1 

91. Truth in Music Advertising 75-91-1 

93. Fictitious Business Name Registration Act 75-93-1 

95. Business of Purchasing Precious Items for 

Resale 75-95-1 

TITLE 77. PUBLIC UTILITIES AND CARRIERS 

Chapter 1. Public Service Commission 77-1-1 

2. Public Utilities Staff 77-2-1 

3. Regulation of Public Utilities 77-3-1 

5. Electric Power 77-5-1 

6. Municipal Gas Authority of Mississippi Law .... 77-6-1 

7. Motor Carriers 77-7-1 

9. Railroads and Other Common Carriers 77-9-1 

11. Gas Pipelines and Distribution Systems 77-11-1 

13. Regulation of Excavations Near Underground 

Utility Facilities 77-13-1 

15. Local Natural Gas Districts 77-15-1 

TITLE 79. CORPORATIONS, ASSOCIATIONS, AND 
PARTNERSHIPS 

Chapter 1. General Provisions Relative to Corporations .... 79-1-1 

3. Business Corporations [Repealed] 79-3-1 

4. Mississippi Business Corporation Act 79-4-1.01 

5. Business Development Corporations [Repealed] 79-5-1 

6. Foreign Limited Liability Companies [Repealed] 79-6-1 

7. Small Business Investment Companies 79-7-1 

9. Professional Corporations [Repealed] 79-9-1 

10. Mississippi Professional Corporation Act 79-10-1 
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TITLE 79. CORPORATIONS, ASSOCIATIONS, AND 
PARTNERSHIPS (Cont'd) 

Beginning 
Section 

11. Nonprofit, Nonshare Corporations and Religious 

Societies 79-11-1 

12. Partnerships [Repealed] 79-12-1 

13. Uniform Partnership Act (1997) 79-13-101 

14. Mississippi Limited Partnership Act 79-14-101 

15. Investment Trusts 79-15-1 

16. Mississippi Registration of Foreign Business 

Trusts Act 79-16-1 

17. Agricultural Associations; Conversion to Corpo- 

rate Form 79-17-1 

19. Agricultural Cooperative Marketing 

Associations 79-19-1 

21. Aquatic Products Marketing Association 79-21-1 

22. Mississippi Aquaculture Act of 1988 79-22-1 

23. Commercial and Proprietary Information 79-23-1 

25. Mississippi Shareholder Protection Act 79-25-1 

27. Mississippi Control Share Act 79-27-1 

29. Revised Mississippi Limited Liability Company 

Act 79-29-101 

31. Mississippi Registration of Foreign Limited Li- 
ability Partnerships Act [Repealed] 79-31-1 

33. Corporate Successor Asbestos-Related Liability 

in Connection with Mergers or Consolidations 79-33-1 

35. The Mississippi Registered Agents Act 79-35-1 

37. Mississippi Entity Conversion and Domestica- 
tion Act 79-37-101 

TITLE 81. BANKS AND FINANCIAL INSTITUTIONS 

Chapter 1. Department of Banking and Consumer Finance 81-1-1 

3. Incorporation and Organization of Banks ... 81-3-1 

5. General Provisions Relating to Banks and 

Banking 81-5-1 

7. Branch Banks 81-7-1 

8. Regional Banking Institutions 81-8-1 

9. Insolvent Banks 81-9-1 

11. Savings and Loan Associations [Repealed] 81-11-1 

12. Savings Associations Law 81-12-1 

13. Credit Unions 81-13-1 

14. Savings Bank Law 81-14-1 

15. Mississippi Rural Credit Law 81-15-1 

17. Farmers' Credit Associations 81-17-1 
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TITLE 81. BANKS AND FINANCIAL INSTITUTIONS (Cont'd) 



Beginning 
Section 

18. Mississippi S.A.F.E. Mortgage Act 81-18-1 

19. Consumer Loan Broker Act 81-19-1 

20. Consumer Complaints and Disputes Against 

Mortgage Companies 81-20-1 

21. Insurance Premium Finance Companies 81-21-1 

22. Mississippi Debt Management Services Act 

[Repealed effective July 1, 2015] 81-22-1 

23. Interstate Bank Branching 81-23-1 

25. The Mississippi International Banking Act 81-25-1 

27. Multistate, State and Limited Liability Trust 

Institutions 81-27-1.001 

29. Lender Trade Name and Trademark Use 81-29-1 

TITLE 83. INSURANCE 

Chapter 1. Department of Insurance 83-1-1 

2. Competitive Rating for Property and Casualty 

Insurance 83-2-1 

3. Commissioner of Insurance, Rating Bureau and 

Rates 83-3-1 

5. General Provisions Relative to Insurance and 

Insurance Companies 83-5-1 

6. Registration and Examination of Insurers 83-6-1 

7. Life Insurance 83-7-1 

9. Accident, Health and Medicare Supplement 

Insurance 83-9-1 

11. Automobile Insurance 83-11-1 

13. Fire Insurance 83-13-1 

14. Homeowners' and Farmowners' Insurance 

[Repealed] 83-14-1 

15. Title Insurance 83-15-1 

17. Insurance Agents, Solicitors, or Adjusters 83-17-1 

18. Insurance Administrators and Managing Gen- 

eral Agents 83-18-1 

19. Domestic Companies 83-19-1 

20. Domicile Change for Domestic and Foreign 

Insurers 83-20-1 

21. Foreign Companies 83-21-1 

23. Insolvent Insurance Companies; Insurance 

Guaranty Association 83-23-1 

24. Insurers Rehabilitation and Liquidation Act .... 83-24-1 

25. Co-operative Insurance 83-25-1 

27. Surety Companies 83-27-1 
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Beginning 
Section 

29. Fraternal Societies 83-29-1 

30. Larger Fraternal Benefit Societies 83-30-1 

31. Mutual Companies 83-31-1 

33. Reciprocal Insurance 83-33-1 

34. Windstorm Underwriting Association 83-34-1 

35. Underwriting Association 

[Repealed] 83-35-1 

36. Joint Underwriting Association for Medical Mal- 

practice Insurance 83-36-1 

37. Burial Associations 83-37-1 

38. Mississippi Residential Property Insurance Un- 

derwriting Association Law 83-38-1 

39. Bail Bonds and Bondsmen 83-39-1 

41. Hospital and Medical Service Associations and 

Contracts 83-41-1 

43. Nonprofit Dental Service Corporations 83-43-1 

45. Nonprofit, Community Service Blood Supply 

Plans 83-45-1 

47. Nonprofit Medical Liability Insurance 

Corporations 83-47-1 

48. Medical Malpractice Insurance Availability Act 83-48-1 

49. Legal Expense Insurance 83-49-1 

51. Dental Care Benefits 83-51-1 

53. Credit Life and Credit Disability Insurance 83-53-1 

54. Mississippi Creditor- Placed Insurance Act 83-54-1 

55. Risk Retention Act 83-55-1 

57. Home Warranties [Repealed] 83-57-1 

58. New Home Warranty Act 83-58-1 

59. Business Transacted With Producer Controlled 

Insurer Act 83-59-1 

61. Voluntary Basic Health Insurance Coverage Law 83-61-1 

62. Health Savings Accounts 83-62-1 

63. Small Employer Health Benefit Plans 83-63-1 

64. Health Discount Plans 83-64-1 

65. Regulation of Vehicle Service Contracts 83-65-101 

67. Utilization of Modern Systems for Holding and 

Transferring Securities Without Physical 

Delivery 83-67-1 

69. Interstate Insurance Product Regulation 

Compact 83-69-1 

71. Unfair Discrimination Against Subjects of Abuse 
in Health, Life, and Disability Income 

Insurance 83-71-1 
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73. Portable Electronics Insurance 83-73-1 

75. Homeowners Insurance Discount for Hurricane 

or Windstorm Damage Mitigation 83-75-1 

77. Health Care Sharing Ministries 83-77-1 

TITLE 85. DEBTOR-CREDITOR RELATIONSHIP 

Chapter 1. Assignment for Benefit of Creditors 85-1-1 

3. Exempt Property 85-3-1 

5. Joint and Several Debtors 85-5-1 

7. Liens 85-7-1 

8. Uniform Federal Lien Registration Act 85-8-1 

9. Debt Adjusting or Credit Arranging [Repealed]. 85-9-1 
11. Mississippi Uniform State Tax Lien Registration 

Act 85-11-1 

TITLE 87. CONTRACTS AND CONTRACTUAL RELATIONS 

Chapter 1. Gambling and Future Contracts 87-1-1 

3. Power and Letters of Attorney 87-3-1 

5. Principal and Surety 87-5-1 

7. Improvements to Real Property 87-7-1 

9. General Provisions 87-9-1 

TITLE 89. REAL AND PERSONAL PROPERTY 

Chapter 1. Land and Conveyances 89-1-1 

2. Liability of Recreational Landowners 89-2-1 

3. Acknowledgments 89-3-1 

5. Recording of Instruments 89-5-1 

6. Mississippi Plane Coordinate System 89-6-1 

7. Landlord and Tenant 89-7-1 

8. Residential Landlord and Tenant Act 89-8-1 

9. Condominiums 89-9-1 

11. Escheats 89-11-1 

12. Uniform Disposition of Unclaimed Property Act 89-12-1 

13. Party Fences 89-13-1 

15. Party Walls 89-15-1 

17. Salvage 89-17-1 

19. Mississippi Conservation Easements 89-19-1 

21. Uniform Disclaimer of Property Interests Act .. 89-21-1 
23. Mississippi Uniform Environmental Covenants 

Act 89-23-1 



xlviii 



General Outline 



TITLE 91. TRUSTS AND ESTATES 

Beginning 
Section 

Chapter 1. Descent and Distribution 91-1-1 

3. Uniform Simultaneous Death Law 91-3-1 

5. Wills and Testaments i 91-5-1 

7. Executors and Administrators 91-7-1 

8. Mississippi Uniform Trust code 91-8-1 

9. Trusts and Trustees 91-9-1 

11. Fiduciary Security Transfers 91-11-1 

13. Fiduciary Investments 91-13-1 

15. Release of Powers of Appointment 91-15-1 

17. Mississippi Principal and Income Act of 2013 . . 91-17-101 

19. Gifts to Minors [Repealed] 91-19-1 

20. Transfers to Minors 91-20-1 

21. Uniform Transfer-on-Death Security Registra- 

tion Act 91-21-1 

TITLE 93. DOMESTIC RELATIONS 

Chapter 1. Marriage 93-1-1 

3. Husband and Wife 93-3-1 

5. Divorce and Alimony 93-5-1 

7. Annulment of Marriage 93-7-1 

9. Bastardy 93-9-1 

11. Enforcement of Support of Dependents 93-11-1 

12. Enforcement of Child Support Orders from For- 

eign Jurisdictions 93-12-1 

13. Guardians and Conservators 93-13-1 

14. Uniform Adult Guardianship and Protective Pro- 

ceedings Jurisdiction Act 93-14-1 

15. Termination of Rights of Unfit Parents 93-15-1 

16. Grandparents' Visitation Rights 93-16-1 

17. Adoption, Change of Name, and Legitimation of 

Children 93-17-1 

19. Removal of Disability of Minority 93-19-1 

21. Protection from Domestic Abuse 93-21-1 

22. Uniform Interstate Enforcement of Domestic 

Violence Protection Orders 93-22-1 

23. Uniform Child Custody Jurisdiction Act 

[Repealed] 93-23-1 

25. Uniform Interstate Family Support Act 93-25-1 

27. Uniform Child Custody Jurisdiction and En- 
forcement Act 93-27-101 

29. Uniform Child Abduction Prevention Act 93-29-1 
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TITLE 95. TORTS 

Beginning 
Section 



Chapter 1. Libel and Slander 95-1-1 

3. Nuisances 95-3-1 

5. Trespass 95-5-1 

7. Liability Exemption for Donors of Food 95-7-1 

9. Liability Exemption for Volunteers and Sports 

Officials 95-9-1 

11; Liability Exemption for Equine and Livestock 

Activities 95-11-1 

13. Liability Exemption for Noise Pollution by Sport- 
shooting Ranges 95-13-1 

TITLE 97. CRIMES 

Chapter 1. Conspiracy, Accessories and Attempts 97-1-1 

3. Crimes Against the Person 97-3-1 

5. Offenses Affecting Children 97-5-1 

7 . Crimes Against Sovereignty or Administration of 

Government 97-7-1 

9. Offenses Affecting Administration of Justice .... 97-9-1 

11. Offenses Involving Public Officials 97-11-1 

13. Election Crimes 97-13-1 

15. Offenses Affecting Highways, Ferries and 

Waterways 97-15-1 

17. Crimes Against Property 97-17-1 

19. False Pretenses and Cheats 97-19-1 

21. Forgery and Counterfeiting 97-21-1 

23. Offenses Affecting Trade, Business and 

Professions 97-23-1 

25. Offenses Affecting Railroads, Public Utilities and 

Carriers 97-25-1 

27. Crimes Affecting Public Health 97-27-1 

29. Crimes Against Public Morals and Decency 97-29-1 

31. Intoxicating Beverage Offenses 97-31-1 

32. Tobacco Offenses 97-32-1 

33. Gambling and Lotteries 97-33-1 

35. Crimes Against Public Peace and Safety 97-35-1 

37. Weapons and Explosives 97-37-1 

39. Dueling 97-39-1 

41. Cruelty to Animals 97-41-1 

43. Racketeer Influenced and Corrupt Organization 

Act (RICO) 97-43-1 

44. Mississippi Streetgang Act 97-44-1 

45. Computer Crimes and Identity Theft 97-45-1 
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TITLE 99. CRIMINAL PROCEDURE 

Beginning 
Section 

Chapter 1. General Provisions; Time Limitations; Costs ... 99-1-1 

3. Arrests 99-3-1 

5. Bail 99-5-1 

7. Indictment 99-7-1 

9. Process 99-9-1 

11. Jurisdiction and Venue 99-11-1 

13. Insanity Proceedings 99-13-1 

15. Pretrial Proceedings 99-15-1 

17. Trial 99-17-1 

18. Office of State Public Defender 99-18-1 

19. Judgment, Sentence, and Execution 99-19-1 

20. Community Service Restitution 99-20-1 

21. Fugitives From Other States 99-21-1 

23. Peace Bonds 99-23-1 

25. Forms 99-25-1 

27. Proceedings for Intoxicating Beverage Offenses 99-27-1 

29. Vagrancy Proceedings 99-29-1 

31. Obscene Publications Proceedings [Repealed] .. 99-31-1 

33. Prosecutions Before Justice Court Judges 99-33-1 

35. Appeals 99-35-1 

36. Victim Assistance Coordinator 99-36-1 

37. Restitution to Victims of Crimes 99-37-1 

38. Crime Victim's Escrow Account Act 99-38-1 

39. Post-Conviction Proceedings 99-39-1 

40. Indigent Appeals Division 99-40-1 

41. Mississippi Crime Victims' Compensation Act .. 99-41-1 

43. Mississippi Crime Victims' Bill of Rights 99-43-1 

45. Statewide Automated Victim Information and 

Notification System 99-45-1 

47. Victim of Domestic Violence, Sexual Assault or 

Stalking Address Confidentiality Program .... 99-47-1 
49. Preservation and Accessibility of Biological 

Evidence 99-49-1 
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MISSISSIPPI CODE 
1972 

ANNOTATED 
VOLUME TWENTY-ONE 



TITLE 97 
CRIMES 

Chapter 1. Conspiracy, Accessories and Attempts 97-1-1 

Chapter 3. Crimes Against the Person 97-3-1 

Chapter 5. Offenses Affecting Children 97-5-1 

Chapter 7. Crimes Against Sovereignty or Administration of Government 97-7-1 

Chapter 9. Offenses Affecting Administration of Justice 97-9-1 

Chapter 11. Offenses Involving Public Officials 97-11-1 

Chapter 13. Election Crimes 97-13-1 

Chapter 15. Offenses Affecting Highways, Ferries and Waterways 97-15-1 

Chapter 17. Crimes Against Property 97-17-1 

Chapter 19. False Pretenses and Cheats 97-19-1 

Chapter 21. Forgery and Counterfeiting 97-21-1 

Chapter 23. Offenses Affecting Trade, Business and Professions 97-23-1 

Chapter 25. Offenses Affecting Railroads, Public Utilities and Carriers ... 97-25-1 

Chapter 27. Crimes Affecting Public Health 97-27-1 

Chapter 29. Crimes Against Public Morals and Decency 97-29-1 

Chapter 31. Intoxicating Beverage Offenses 97-31-1 

Chapter 32. Tobacco Offenses 97-32-1 

Chapter 33. Gambling and Lotteries 97-33-1 

Chapter 35. Crimes Against Public Peace and Safety 97-35-1 

Chapter 37. Weapons and Explosives 97-37-1 

Chapter 39. Dueling 97-39-1 

Chapter 41. Cruelty to Animals 97-41-1 

Chapter 43. Racketeer Influenced and Corrupt Organization Act (RICO) 97-43-1 

Chapter 44. Mississippi Streetgang Act 97-44-1 

Chapter 45. Computer Crimes and Identity Theft 97-45-1 

CHAPTER 1 
Conspiracy, Accessories and Attempts 

Sec. 

97-1-1. Conspiracy. 

97-1-3. Accessories before the fact. 

97-1-5. Accessories after the fact; punishment. 

97-1-6. Directing or causing felony to be committed by person under age of 
seventeen years. 
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97-1-7. Attempt to commit offense; punishment. 

97-1-9. Attempt to commit offense; no conviction if offense completed. 

§ 97-1-1. Conspiracy. 

(1) If two (2) or more persons conspire either: 

(a) To commit a crime; or 

(b) Falsely and maliciously to indict another for a crime, or to procure to 
be complained of or arrested for a crime; or 

(c) Falsely to institute or maintain an action or suit of any kind; or 

(d) To cheat and defraud another out of property by any means which 
are in themselves criminal, or which, if executed, would amount to a cheat, 
or to obtain money or any other property or thing by false pretense; or 

(e) To prevent another from exercising a lawful trade or calling, or doing 
any other lawful act, by force, threats, intimidation, or by interfering or 
threatening to interfere with tools, implements, or property belonging to or 
used by another, or with the use of employment thereof; or 

(f) To commit any act injurious to the public health, to public morals, 
trade or commerce, or for the perversion or obstruction of justice, or of the 
due administration of the laws; or 

(g) To overthrow or violate the laws of this state through force, violence, 
threats, intimidation, or otherwise; or 

(h) To accomplish any unlawful purpose, or a lawful purpose by any 
unlawful means; such persons, and each of them, shall be guilty of a felony 
and upon conviction may be punished by a fine of not more than Five 
Thousand Dollars ($5,000.00) or by imprisonment for not more than five (5) 
years, or by both. 

(2) Where one (1) or more of the conspirators is a law enforcement officer 
engaged in the performance of official duty or a person acting at the direction 
of a law enforcement officer in the performance of official duty, any remaining 
conspirator may be charged under this section if the alleged conspirator acted 
voluntarily and willfully and was not entrapped by the law enforcement officer 
or person acting at the direction of a law enforcement officer. 

(3) Where the crime conspired to be committed is capital murder or 
murder as defined by law or is a violation of Section 41-29-139(b)(l), Section 
41-29-139(c)(2)(D) or Section 41-29-313(1), being provisions of the Uniform 
Controlled Substances Law, the offense shall be punishable by a fine of not 
more than Five Hundred Thousand Dollars ($500,000.00) or by imprisonment 
for not more than twenty (20) years, or by both. 

(4) Where the crime conspired to be committed is a misdemeanor, then 
upon conviction said crime shall be punished as a misdemeanor as provided by 
law. 

SOURCES: Codes, 1892, § 1006; 1906, § 1084; Hemingway's 1917, § 810; 1930, 
§ 830; 1942, § 2056; Laws, 1954, Ex. ch. 20; Laws, 1968, ch. 343, § 1; Laws, 
1981, ch. 488, § 1; Laws, 2007, ch. 500, § 1, eff from and after July 1, 2007. 
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Cross References — ■ Conspiracy under Mississippi Code of Military Justice, see 
§§ 33-13-461 et seq. 

Conspiracy to obtain payment or allowance by false or fraudulent Medicaid claim, see 
§ 43-13-211. 

Disqualification of persons convicted of conspiracy to commit crime to hold office in 
labor organizations, etc., see § 71-1-49. 

Prohibition against attorneys encouraging litigation, see §§ 73-3-57, 73-3-59. 

Trusts and combines in restraint or hindrance of trade, see §§ 75-21-1 et seq. 

Conspiracy to defraud the state, see §§ 97-7-11 through 97-7-15. 

Conspiracy to prevent holding public office or discharging its duties, see §§ 97-7-17, 
97-7-19. 

Conspiracy to stir up litigation, see § 97-9-11. 

Conspiracy by member or employee of Mississippi Transportation Commission, see § 
97-15-5. 

Conspiracy to prevent persons from engaging in lawful work, see § 97-23-41. 

Conspiracy for unlawful restraint or boycott of trade or business, see § 97-23-85. 

Conspiracy to impede railroads, public utilities, and carriers, see § 97-25-43. 

Criminal enterprise under Racketeer Influenced and Corrupt Organization Act, see 
§§ 97-43-1 et seq. 

Statute of limitation for prosecution for conspiracy, see § 99-1-5. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 

JUDICIAL DECISIONS 
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In general; validity. 


2. 


— First Amendment considerations. 


3. 


Elements; generally. 


4. 


— Overt act requirement. 


5. 


Relation to underlying crime. 
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Relation to accessory before, after, 
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8. 
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9. 


Evidence. 


10. 


— Admissibility. 
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— Circumstantial . 
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— Hearsay. 
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— Proof of subsequent offense. 


14. 


— Sufficiency. 


15. 


— Sufficiency; conspiracy. 


16. 


—Other. 


17. 


Practice and procedure; trial. 


18. 


— Jury instructions. 


19. 


Penalties. 


20. 


Sentencing. 



1. In general; validity. 

By its very nature, "conspiracy" is joint 
or group offense requiring concert of free 
will and, furthermore, conspiracy requires 
union of minds of conspirators. Franklin v. 
State, 676 So. 2d 287 (Miss. 1996). 

A defendant's convictions for both mur- 
der-for-hire capital murder under § 97-3- 



19(2)(d) and conspiracy to commit capital 
murder under this section violated the 
constitutional protection against double 
jeopardy, since the definition of murder- 
for-hire in § 97-3-19(2)(d) completely en- 
compasses the agreement or conspiracy to 
commit capital murder. Colosimo v. 
Senatobia Motor Inn, Inc., 662 So. 2d 552 
(Miss. 1995). 

This section, in conjunction with § 83- 
19-31 and former § 83-19-73 [see now 
§ 83-19-31], is not void for vagueness due 
to the lack of written accounting proce- 
dures to be used to determine the mini- 
mum capital and surplus requirements of 
an insurance company. Gardner v. State, 
531 So. 2d 805 (Miss. 1988). 

In a prosecution for conspiracy to sell 
heroin, the trial court properly overruled 
defendant's plea in bar based on the two 
year statute of limitations, where defen- 
dant was shown to be a conspirator in a 
drug-selling ring, and where the proof 
showed that a co-conspirator, tried jointly 
with defendant, had illegally sold heroin 
to a narcotics agent within the two-year 
span prior to the indictment of defendant; 
once a defendant is established as being a 
conspirator, he remains a part of the con- 
spiracy until he has extricated himself 
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therefrom by communicating his aban- 
donment in a manner reasonably expected 
to reach his co-conspirators. Norman v. 
State, 381 So. 2d 1024 (Miss. 1980). 

When two or more persons are confed- 
erated for purpose of murdering another, 
and in furtherance of such common design 
such person is killed by one of the con- 
spirators, the killing is the act of each 
regardless of which inflicted the mortal 
wound. Riley v. State, 208 Miss. 336, 44 
So. 2d 455 (1950). 

2. — First Amendment considerations. 

First Amendment precluded imposition 
of liability on participants in economic 
boycott against merchants in locality for 
all damages resulting from boycott, even 
though some of them engaged in violence 
and threats of violence, and even though 
such violence and threats contributed to 
success of boycott, because boycott was 
otherwise nonviolent, politically moti- 
vated, and designed to force governmental 
and economic change and to effectuate 
rights guaranteed by Constitution itself; 
however, First Amendment did not bar 
recovery from those who engaged in vio- 
lence or threats of violence for losses 
proximately caused by their unlawful con- 
duct. NAACP v. Claiborne Hdwe. Co., 458 
U.S. 886, 102 S. Ct. 3409, 73 L. Ed. 2d 
1215 (1982), reh'g denied, 459 U.S. 898, 
103 S. Ct. 199, 74 L. Ed. 2d 160 (1982). 

3. Elements; generally. 

Conspiracy to commit armed robbery 
required only the agreement among two 
or more people to commit the crime, while 
armed robbery required the use of a 
deadly weapon which placed an individual 
in fear of immediate injury. Actual robbery 
required the establishment of several dif- 
ferent facts than the agreement to commit 
the act; thus, the offenses were two sepa- 
rate crimes and defendant was not sub- 
jected to double jeopardy by convictions 
for both. Stovall v. State, 873 So. 2d 1056 
(Miss. Ct. App. 2004). 

This section does not require that all 
persons charged in the conspiracy be con- 
victed for the conviction of one of the 
conspirators to be valid. Newell v. State, 
754 So. 2d 1261 (Miss. Ct. App. 1999). 

Crime of conspiracy to possess more 
than one kilogram of marijuana was com- 



plete upon agreement to exchange money 
for marijuana. Morgan v. State, 703 So. 2d 
832 (Miss. 1997), reh'g withdrawn 703 So. 
2d 864. 

For there to be "conspiracy," there must 
be recognition on part of conspirators that 
they are entering into common plan and 
knowingly intend to further its common 
purpose; conspiracy agreement need not 
be formal or express, but may be inferred 
from circumstances, particularly by decla- 
rations, acts, and conduct of alleged con- 
spirators. Franklin v. State, 676 So. 2d 
287 (Miss. 1996). 

If there is an agreement, then knowl- 
edge of that agreement follows. The agree- 
ment need not be formal or express but 
may be inferred from the circumstances, 
particularly by declarations, acts, and 
conduct of the alleged conspirators. Ford 
v. State, 546 So. 2d 686 (Miss. 1989). 

The crime of conspiracy is committed 
when 2 or more persons combine to accom- 
plish an unlawful purpose. Each conspira- 
tor must recognize that he is entering into 
a common plan with the other and each 
must intend to further a common and 
unlawful purpose. Taylor v. State, 536 So. 
2d 1326 (Miss. 1988). 

In order for an individual to be a co- 
conspirator, there must be a recognition 
on his part that he is entering into some 
type of common plan, and knowingly in- 
tends to further its common purpose. Wat- 
son v. State, 521 So. 2d 1290 (Miss. 1988). 

To constitute an individual a co-con- 
spirator, there must be a recognition on 
his part that he is entering into some kind 
of common plan, and knowingly intends to 
further its common purpose. McDonald v. 
State, 454 So. 2d 488 (Miss. 1984). 

It is elementary that neither associa- 
tion with conspirators nor knowledge of 
illegal activity constitutes proof of partici- 
pation in a conspiracy. McDonald v. State, 
454 So. 2d 488 (Miss. 1984). 

At least 2 persons must agree for a 
conspiracy to exist. Moore v. State, 290 So. 
2d 603 (Miss. 1974). 

A conspiracy to commit a crime is a 
complete offense, separate and distinct 
from, and does not become merged in, the 
commission of the crime contemplated by 
the conspiracy. Martin v. State, 197 Miss. 
96, 19 So. 2d 488 (1944). 
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4. — Overt act requirement. 

The offense is complete without show- 
ing an overt act in furtherance of the 
conspiracy. Davis v. State, 485 So. 2d 1055 
(Miss. 1986). 

Neither at common law nor under this 
section is an overt act pursuant to the 
conspiracy necessary for the completion of 
the crime. Moore v. State, 290 So. 2d 603 
(Miss. 1974). 

Neither at common law nor under this 
section [Code 1942, § 2056] is an overt act 
pursuant to a conspiracy necessary for the 
completion of the crime. Martin v. State, 
197 Miss. 96, 19 So. 2d 488 (1944). 

5. Relation to underlying crime. 

Because the offenses of possession un- 
der Miss. Code Ann. § 41-29-313 and con- 
spiracy were considered separate criminal 
violations separately punishable, no 
double jeopardy principle was violated. 
Hunt v. State, 863 So. 2d 990 (Miss. Ct. 
App. 2004). 

Although a substantive offense and a 
conspiracy to commit are 2 separate of- 
fenses, where there is a common nucleus 
of operative facts existing in both indict- 
ments, and where the ultimate fact has 
been determined in a prior acquittal of the 
substantive offense by a final judgment, a 
conspiracy trial is barred thereafter under 
the constitutional double jeopardy provi- 
sion. Griffin v State, 545 So. 2d 729 (Miss. 
1989). 

The prosecution will not be permitted to 
convict an accused under the guise of a 
conspiracy charge where it could not pro- 
ceed on, and convict for, the completed act, 
because of the entrapment defense. 
Barnes v. State, 493 So. 2d 313 (Miss. 
1986). 

Conspiracy is a complete offense in it- 
self, distinct from the commission of the 
crime contemplated by the conspiracy, and 
does not become merged with that crime. 
Davis v. State, 485 So. 2d 1055 (Miss. 
1986). 

One who "conspires" with himself or 
with another who by law is precluded 
from coconspirator status is not guilty of 
crime of conspiracy in Mississippi; person 
who hires middleman to secure services of 
third person to commit murder, and 
middleman, may be convicted of con- 
spiracy on basis of agreement with each 



other even though third person hired to 
actually carry out murder is in fact police 
confidential informant lacking coconspira- 
tor status. James v. State, 481 So. 2d 805 
(Miss. 1985). 

Where one of 2 persons who conspired to 
do an illegal act is an officer who acted in 
the discharge of his duties, or is an in- 
former for the state who entered into the 
conspiracy for the purpose of informing on 
the other party, such other person cannot 
be convicted of conspiracy. Moore v. State, 
290 So. 2d 603 (Miss. 1974). 

Since a conspiracy to commit a crime is 
different from the crime that is the object 
of the conspiracy, the first necessarily in- 
volves joint action while the other does 
not. Moore v. State, 290 So. 2d 603 (Miss. 
1974). 

6. Relation to accessory before, after, 

fact. 

Use of the word "conspiracy" to label 
certain criminal conduct does not preclude 
use of the verb "to conspire" and the noun 
"conspiracy" to connote the sort of partici- 
pation and involvement in the planning of 
a crime which is at least in part requisite 
to being guilty as an accessory before the 
fact. Malone v. State, 486 So. 2d 360 (Miss. 
1986). 

Although defendant may very well have 
been an accessory after the fact under 
§ 97-1-5, the state never made a jury 
issue that he was engaged in a conspiracy 
under this section, where he had been 
trying to extricate his brother and a very 
good friend when he violated the law by 
possessing and transporting marijuana. 
Kennedy v. State, 454 So. 2d 495 (Miss. 
1984). 

7. Entrapment. 

Defendant who was charged with drug 
offenses following reverse sting operation 
wherein narcotics officers sold drugs 
owned by State was not entrapped as 
matter of law, as drug conspiracy in which 
defendant was allegedly involved was 
complete upon an agreement, between de- 
fendant and unindicted coconspirator, 
prior to involvement by law enforcement. 
Morgan v. State, 703 So. 2d 832 (Miss. 
1997), reh'g withdrawn 703 So. 2d 864. 

Adverse sale or reverse undercover op- 
eration, in which narcotics officers at- 
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tempted to sell or furnish marijuana 
owned by the state to defendant and his 
colleagues, constituted entrapment, since 
the predisposition to commit the crime 
was instigated by the narcotics officers, 
and the defense of entrapment could be 
interposed to the charge of conspiracy to 
possess marijuana without the defendant 
taking the stand to testify. Barnes v. 
State, 493 So. 2d 313 (Miss. 1986). 

The prosecution will not be permitted to 
convict an accused under the guise of a 
conspiracy charge where it could not pro- 
ceed on, and convict for, the completed act, 
because of the entrapment defense. 
Barnes v. State, 493 So. 2d 313 (Miss. 
1986). 

8. Indictment. 

Indictment charging defendant con- 
spiracy to posses precursors was not in- 
sufficient for failing to include the lan- 
guage "with the intent to unlawfully 
manufacture a controlled substance" be- 
cause the crime of conspiracy and the 
crime of possession of precursors were 
inherently different and the crime of con- 
spiracy did not merge with the crime of 
possession of precursors. While the State 
was required to inform a defendant of the 
underlying crime to which he conspired, 
the State did not have to prove every 
element of the underlying crime in order 
to prevail on a conspiracy charge; there- 
fore, the indictment did not have to in- 
clude language that defendant possessed 
precursors with the intent to manufacture 
a controlled substance or with knowledge 
that the precursor chemicals would be 
used to unlawfully manufacturer a con- 
trolled substance. Berry v. State, 996 So. 
2d 782 (Miss. 2008). 

Count I of the indictment charged de- 
fendant with conspiring to possess precur- 
sor chemicals which were not named or 
otherwise identified, but it did not charge 
him with conspiring to possess those un- 
identified precursors with either the in- 
tent to manufacture a controlled sub- 
stance or with knowledge, or under 
circumstances where he reasonably 
should have known, that the precursor 
chemicals would be used to unlawfully 
manufacture a controlled substance, and 
thus the wording used in Count I failed to 
place defendant on notice as to whether he 



was being charged with conspiring to com- 
mit the crime specified in either Miss. 
Code Ann. § 41-29-313(l)(a)(i), (l)(a)(ii), 
or (2)(c)(i); therefore, Count I of the indict- 
ment was defective because it failed to 
allege a crime, and the appellate court had 
to reverse and render defendant's convic- 
tion in Count I. Berry v. State, 996 So. 2d 
793 (Miss. Ct. App. 2007), reversed by 996 
So. 2d 782, 2008 Miss. LEXIS 604 (Miss. 
2008). 

Conspiracy count of the indictment was 
fatally defective where no crime was 
charged; in an assault case, the victim had 
to be identified in some manner as an 
essential fact describing the crime. Sand- 
erson v. State, 881 So. 2d 878 (Miss. Ct. 
App. 2004), affirmed in part and reversed 
in part by 883 So. 2d 558, 2004 Miss. 
LEXIS 1199 (Miss. 2004). 

It is not necessary that an indictment 
charging conspiracy include the penalty 
sections of the code applicable to the un- 
derlying crime in order to trigger the 
conspiracy provisions of this section, and 
to properly charge a felony. Gardner v. 
State, 531 So. 2d 805 (Miss. 1988). 

Allegation of an overt act pursuant to a 
conspiracy, in a conspiracy indictment, 
does not convert the indictment into one 
for the commission of the crime contem- 
plated by the conspiracy, even though the 
overt act charged is commission of the 
crime contemplated by it. Martin v. State, 
197 Miss. 96, 19 So. 2d 488 (1944). 

An indictment charging two defendants 
with defrauding and conspiring to defraud 
the state out of the title to tax forfeited 
public lands by illegally purchasing such 
lands for a corporation in violation of the 
public policy of the state as exemplified by 
Code of 1930, § 6027, while not charging 
an offense under Code of 1930, § 833, was 
sufficient to charge a misdemeanor under 
this section [Code 1942, § 2056], the word 
"feloniously" in the indictment being mere 
surplusage. State v. Russell, 185 Miss. 13, 
187 So. 540 (1939). 

An indictment charging the defendant 
with defrauding and conspiring to defraud 
the state out of tax forfeited public lands 
by illegally purchasing such lands for a 
corporation in violation of § 6027 of the 
Code of 1930, did not charge an offense 
under this section [Code 1942, § 2056], 
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the words "shall conspire to defraud the 
state of Mississippi, or any department or 
political subdivision thereof, in any man- 
ner, or for any purpose," under the rule of 
ejusdem generis limited their application 
to the specific acts made offenses under 
the statute which did not include that 
charged in the indictment. State v. Rus- 
sell, 185 Miss. 13, 187 So. 540 (1939). 

9. Evidence. 

Defendants' conspiracy . convictions 
were proper where the trial court did not 
err in admitting a letter to the first defen- 
dant, pursuant to Miss. R. Evid. 401 and 
402, because the critical fact at issue was 
whether the first defendant was engaged 
in a conspiracy, and that letter was evi- 
dence that tended to make that fact more 
probable or less probable than without the 
evidence. Farris v. State, 906 So. 2d 113 
(Miss. Ct. App. 2004). 

Where the victim claimed that defen- 
dant and his accomplice held her down, 
beat her in the face, and raped her, the 
trial court properly convicted defendant of 
two counts of sexual battery and one count 
of conspiracy to batter. Norris v. State, 893 
So. 2d 1071 (Miss. Ct. App. 2004), writ of 
certiorari denied by 893 So. 2d 1061, 2005 
Miss. LEXIS 122 (Miss. 2005). 

In a case where defendant father and 
defendant adopted son were convicted of 
conspiracy to commit sexual battery, Miss. 
Code Ann. §§ 97-1-1 and 97-3-95(l)(d), 
sexual battery, Miss. Code Ann. § 97-3- 
95(l)(d), and contributing to the delin- 
quency of a minor, Miss. Code Ann. § 97- 
5-39(1), none of the issues raised by 
defendant father rose to the level of re- 
versible error either standing alone or 
when considered together as the evidence 
supported the finding that defendant fa- 
ther was the ringleader of the abominable 
enterprise and he failed to demonstrate 
any procedural or substantive errors that 
warranted reversal; thus, defendant fa- 
ther's convictions and sentences were af- 
firmed. King v. State, 857 So. 2d 702 
(Miss. 2003). 

Defendant picked up drugs at a house, 
defendant in truck was stopped by the 
trooper, the trooper discovered the cocaine 
under the seat, and the truck belonged to 
defendant; thus, the evidence showed that 
defendant constructively possessed the 



drugs, that defendant was guilty of con- 
spiracy to possess cocaine and of posses- 
sion of cocaine with intent to sell, and that 
the trial court did not err in denying 
defendant's motion for judgment notwith- 
standing the verdict or motion for new 
trial. Smith v. State, 839 So. 2d 489 (Miss. 
2003). 

10. —Admissibility. 

Defendant's convictions for capital mur- 
der in violation of Miss. Code Ann. § 97- 
3-19(2)(e), aggravated assault in violation 
of Miss. Code Ann. § 97-3-7(2), and con- 
spiracy to commit aggravated assault 
were appropriate because the victim's au- 
topsy photographs were admissible since 
their probative value was not outweighed 
by any danger of undue prejudice and 
since there was a meaningful evidentiary 
purpose. Williams v. State, 3 So. 3d 105 
(Miss. 2009). 

Evidence of an alleged assault on a 
police officer which occurred during a 
chase across state lines subsequent to the 
robbery of a store, was admissible in the 
ensuing prosecution for robbery and con- 
spiracy to commit robbery, even though 
the assault charge was dismissed for lack 
of jurisdiction, since the assault was so 
interrelated with the events at the store 
that it constituted a single occurrence. 
Jones v. State, 567 So. 2d 1189 (Miss. 
1990). 

Statements made by co-conspirators af- 
ter the objectives of the conspiracy have 
either succeeded or failed are inadmis- 
sible. Nixon v. State, 533 So. 2d 1078 
(Miss. 1987), cert, denied, 490 U.S. 1102, 
109 S. Ct. 2458, 104 L. Ed. 2d 1012 (1989), 
reh'g denied, 492 U.S. 932, 110 S. Ct. 13, 
106 L. Ed. 2d 628 (1989), post-conviction 
relief denied, 641 So. 2d 751 (Miss. 1994), 
cert, denied, 513 U.S. 1120, 115 S. Ct. 922, 
130 L. Ed. 2d 802 (1995). 

At the joint trial of 2 defendants 
charged with conspiracy to commit mur- 
der, admission, in prosecution's case-in- 
chief, of co-conspirators' post-arrest state- 
ments, wherein each co-defendant pointed 
a finger at the other, was reversible error, 
where these statements fell outside the 
co-conspirator's exemption from the hear- 
say rule, did not interlock in substantial 
particulars, and were not attended by 
other indicia of reliability sufficient to 
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satisfy the conspirators' rights under the 
confrontation of witnesses clauses of fed- 
eral and state constitutions. Mitchell v. 
State, 495 So. 2d 5 (Miss. 1986). 

Threats made by conspirator out of 
presence of accused inadmissible before 
conspiracy is established. Rich v. State, 
124 Miss. 272, 86 So. 770 (1921). 

11. —Circumstantial. 

Circumstantial evidence is sufficient to 
establish the existence of a conspiracy. 
Watson v. State, 722 So. 2d 475 (Miss. 
1998). 

Existence of conspiracy, and defendant's 
membership in it, may be proved entirely 
by circumstantial evidence. Franklin v. 
State, 676 So. 2d 287 (Miss. 1996). 

The trial judge is given great discretion 
in receiving circumstantial evidence 
where a defendant is on trial for con- 
spiracy. Peoples v. State, 501 So. 2d 424 
(Miss. 1987). 

Conspiracy may be shown by circum- 
stantial evidence. Pickett v. State, 139 
Miss. 529, 104 So. 358 (1925). 

Criminal conspiracy may be proved by 
the acts of parties, or by circumstances as 
well as by their agreement. Osborne v. 
State, 99 Miss. 410, 55 So. 52 (1911). 

12. —Hearsay. 

Statements made by a coconspirator of 
a party during the course and in further- 
ance of the conspiracy are not hearsay, but 
are factual elements of the criminal of- 
fense and not mere statements. Ponthieux 
v. State, 532 So. 2d 1239 (Miss. 1988). 

13. —Proof of subsequent offense. 

Subsequent offense may be proved, to 
show criminal knowledge or intent. King 
v. State, 123 Miss. 532, 86 So. 339 (1920). 

14. —Sufficiency. 

Sufficient circumstantial evidence sup- 
ported defendant's conviction for con- 
spiracy to distribute under Miss. Code 
Ann. §§ 97-1-1 (Supp. 2010) and 41-29- 
139 (Rev. 2009) as the evidence showed 
that a witness had purchased marijuana 
at defendant's house, that a large quantity 
of it was found in multiple locations 
throughout the house, that the house 
smelled strongly of it, and that digital 
scales and packaging materials were also 
found. Further, defendant admitted that 



the marijuana belonged to him. Jackson v. 
State, 73 So. 3d 1176 (Miss. Ct. App. 
2011), writ of certiorari denied by 73 So. 
3d 1168, 2011 Miss. LEXIS 523 (Miss. 
2011). 

Verdict finding defendant guilty of sell- 
ing cocaine in violation of Miss. Code Ann. 
§ 41-29-139(a)(l) and conspiracy to sell 
cocaine in violation of Miss. Code Ann. 
§ 97-l-l(a)(l) was not against the over- 
whelming weight of the evidence as there 
was testimony from several witnesses, in- 
cluding an accomplice, a narcotics agent, 
and a police officer, that defendant was 
involved in the drug sale. In addition, the 
jury was permitted to watch a video show- 
ing defendant's physical behavior during 
the drug sale negotiations in which defen- 
dant was shown talking to the accomplice 
with his hand over his mouth as the 
accomplice negotiated with an informant 
about the price of the cocaine. Foriest v. 
State, 4 So. 3d 385 (Miss. Ct. App. 2009). 

Evidence was sufficient to sustain a 
conviction for conspiracy to commit armed 
robbery because defendant disguised him- 
self as a woman, entered the bank with 
his co-defendants, and shuffled around 
nervously as another defendant at- 
tempted to hold up the teller with a hand- 
gun, all the while shielding his face from 
view. Thereafter, defendant was caught 
attempting to escape from the abandoned 
safe house and he was still wearing the 
same women's skirt that he wore during 
the attempted robbery. Glenn v. State, 996 
So. 2d 148 (Miss. Ct. App. 2008). 

There was sufficient evidence to uphold 
a conviction for conspiracy to commit 
armed robbery under Miss. Code Ann. 
§ 97-1-1 where the evidence showed that 
defendant was in a casino with the other 
perpetrators, he stood behind one of them 
as a robbery took place, he ran out with 
them, and he received a portion of stolen 
money. Quawrells v. State, 938 So. 2d 370 
(Miss. Ct. App. 2006). 

Where defendant's accomplice cooper- 
ated with police and stated in a recorded 
conversation that defendant had come to 
Mississippi "to pick up drugs," the evi- 
dence was sufficient to support defen- 
dant's conviction for conspiracy to distrib- 
ute marijuana. Police found twenty-seven 
pounds of marijuana that had been trans- 
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ferred to defendant's vehicle. Walker v. 
State, 911 So. 2d 998 (Miss. Ct. App. 
2005). 

Where defendant and a conspirator hid 
their car, attempted to remove tires from a 
vehicle in a car lot at two o'clock in the 
morning, and tried to escape when con- 
fronted by authorities, the evidence sup- 
ported his conviction for conspiracy to 
commit grand larceny. A jury could rea- 
sonably infer that defendant lacked con- 
sent to remove the tires; the State was not 
required to present direct testimony that 
defendant lacked consent. Brownlee v. 
State, 912 So. 2d 1000 (Miss. Ct. App. 
2005). 

Court properly denied defendant's mo- 
tion for a judgment notwithstanding the 
verdict after he was convicted of con- 
spiracy to commit armed robbery because 
there was nothing to indicate an insuffi- 
ciency of evidence for fair-minded jurors to 
convict him of conspiracy pursuant to 
Miss. Code Ann. § 97-l-l(a)-(h). One wit- 
ness offered direct testimony as to having 
seen defendant place a stocking over his 
face before the commission of the crime; 
store clerk also identified defendant as 
one of her assailants. Young v. State, 910 
So. 2d 26 (Miss. Ct. App. 2005). 

There was sufficient evidence to support 
defendant's conviction under Miss. Code 
Ann. § 41-29-313 and for conspiracy given 
that defendant had purchased an unusu- 
ally large number of pseudoephedrine 
packages, defendant attempted to conceal 
the packages from police, and defendant 
admitted that defendant was requested to 
purchase the packages by another indi- 
vidual in return for cash when defendant 
knew that the individual had been in- 
volved in the manufacturer of metham- 
phetamine. Hunt v. State, 863 So. 2d 990 
(Miss. Ct. App. 2004). 

Although a witness was unable to tes- 
tify about the correct color of a get-away 
car, there was sufficient evidence to sup- 
port convictions for armed robbery and 
conspiracy to commit armed robbery 
based on the identification of witnesses 
and the testimony of another perpetrator. 
Quinn v. State, 873 So. 2d 1033 (Miss. Ct. 
App. 2003), writ of certiorari denied by 
873 So. 2d 1032, 2004 Miss. LEXIS 597 
(Miss. 2004). 



Defendant and the first co-defendant 
entered the car, the first co-defendant took 
the victim's money at gunpoint which was 
divided equally, a second co-defendant 
then shot and killed the victim with the 
gun defendant had brought, and defen- 
dant and the first co-defendant testified 
that they had planned the robbery, thus, 
the evidence was sufficient to support de- 
fendant's convictions for conspiracy to 
commit robbery with a deadly weapon, 
robbery with a deadly weapon, and man- 
slaughter. Harrington v. State, 859 So. 2d 
1054 (Miss. Ct. App. 2003). 

Defendant picked up drugs at a house, 
defendant in truck was stopped by the 
trooper, the trooper discovered the cocaine 
under the seat, and the truck belonged to 
defendant; thus, the evidence showed that 
defendant constructively possessed the 
drugs, that defendant was guilty of con- 
spiracy to possess cocaine and of posses- 
sion of cocaine with intent to sell, and that 
the trial court did not err in denying 
defendant's motion for judgment notwith- 
standing the verdict or motion for new 
trial. Smith v. State, 839 So. 2d 489 (Miss. 
2003). 

Evidence that the defendant gave a gun 
to another man who had said he wanted to 
shoot the victim, told the man the victim 
was outside, was in the alley with the man 
who shot the victim when the victim was 
shot, was seen running from the alley 
with the other man after the shooting 
while they both carried guns, and asked 
the other man "Did you get him?" was 
sufficient to support a conviction for con- 
spiracy to commit murder. Brown v. State, 
796 So. 2d 223 (Miss. 2001). 

Evidence was sufficient to establish a 
conspiracy to commit murder where a 
witness testified that (1) before the shoot- 
ing, while he, the defendant, and a cocon- 
spirator were together, the coconspirator 
asked the defendant, "Are you going to do 
that?" and the defendant responded, 
"Yeah, I'm fixing to do that," and (2) after 
the shooting, the coconspirator asked '"did 
you do that?" and the defendant re- 
sponded "Yeah, I got that m *****f***** » 
Ellis v. State, 778 So. 2d 114 (Miss. 2000). 

Evidence was sufficient to establish a 
conspiracy to sell cocaine where (1) a 
confidential informant testified that upon 
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entering the coconspirator's residence, he 
was directed to a bedroom, where he found 
the defendant and the coconspirator, (2) 
the coconspirator then asked the infor- 
mant what he wanted, and the informant 
responded that he wanted to purchase two 
rocks of crack cocaine, (3) the defendant 
then retrieved a matchbox and directed 
the coconspirator to "serve" him, (4) the 
informant then purchased two rocks of 
cocaine for $25, and (5) a police officer 
listened to the transaction over a radio 
transmitter with which the informant had 
been equipped and testified to the events. 
Hervey v. State, 764 So. 2d 457 (Miss. Ct. 
App. 2000). 

Testimony of a co-conspirator was not 
too late to establish the conspiracy where 
there was sufficient prior evidence of the 
existence of a conspiracy based on the 
testimony of the victims, the arresting 
officer's investigation, and defendant's 
own statement. Applewhite v. State, 753 
So. 2d 1039 (Miss. 2000). 

Conviction reversed where evidence 
was insufficient to show a recognition on 
the part of the two sets of conspirators 
that they were entering into a common 
plan, knowingly intending to further its 
common purpose. Lee v. State, 756 So. 2d 
744 (Miss. 1999). 

Evidence was sufficient to establish a 
conspiracy to defraud a conservatorship 
where (1) the defendant and others re- 
ceived what appeared to be an excessive 
and unreasonable amount of money from 
the conservatorship, (2) the defendant's 
decisions with regard to expenditures for 
security were not warranted, especially as 
paying family and friends $25 per hour for 
questionable security was not justified, 
and (3) an attorney drafted and submitted 
petitions and orders for the defendant's 
unjustifiable expenditures, and a chancel- 
lor with whom the defendant had a close 
personal relationship placed his stamp of 
approval and the appearance of legality on 
these conservatorship expenditures by 
signing the orders. Morgan v. State, 741 
So. 2d 246 (Miss. 1999). 

Evidence was insufficient to support a 
conviction for conspiracy to sell a con- 
trolled substance arising from the intro- 
duction by the defendant's alleged cocon- 
spirator of a confidential informant to the 



defendant and negotiations for a sale of 
marijuana since one cannot be convicted 
of conspiring with a confidential infor- 
mant and since there simply was no evi- 
dence that the defendant knew that his 
alleged coconspirator would bring poten- 
tial customers to him in order to facilitate 
the sale of illegal drugs. McDougle v. 
State, 721 So. 2d 660 (Miss. Ct. App. 
1998). 

As long as the defendant was furnishing 
the capital for the acquisition of illegal 
drugs and the drugs were being purchased 
at her specific direction or request, she 
came into constructive possession of the 
drugs at the time of purchase and was the 
"owner" of the drugs for purposes of analy- 
sis of whether she conspired to commit a 
crime. Martin v. State, 726 So. 2d 1210 
(Miss. Ct. App. 1998). 

Evidence was insufficient to support a 
conviction for conspiracy to sell a con- 
trolled substance where a witness admit- 
ted that he knew that a third party 
wanted to buy marijuana and that the 
defendant was in the business of selling 
marijuana, but there was no evidence that 
the defendant knew that the witness 
would bring potential customers to him in 
order to facilitate a sale of marijuana. 
McDougle v. State, 721 So. 2d 660 (Miss. 
Ct. App. 1998). 

Defendant's convictions for sale of con- 
trolled substance and conspiracy to sell 
controlled substance were supported by 
evidence that defendant sold two rocks of 
crack cocaine to undercover informant 
and that defendant conspired with rela- 
tive to sell, and did sell, two rocks of crack 
cocaine to undercover officer next day. 
Herring v. State, 691 So. 2d 948 (Miss. 
1997), reh'g denied, 693 So. 2d 384 (Miss. 
1997). 

Sole evidence of conspiracy, that juve- 
nile defendants went with other boys to 
"mess with" victim, was insufficient to 
support their convictions for conspiracy to 
commit murder; during period defendants 
and others threw rocks at victim and 
kicked him, one of boys in group left and 
returned with gun, with which he shot 
victim, and he thereafter pointed gun at 
one of defendants and another boy be- 
cause "he knew [they were] gon' to tell it." 
Franklin v. State, 676 So. 2d 287 (Miss. 
1996). 
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The evidence was insufficient to support 
a conviction for conspiracy to sell cocaine 
where the defendant directed the buyer to 
the seller's house, accompanied the buyer 
to the door, knocked on the door, told the 
seller that they wanted to purchase co- 
caine, and remained with the buyer and 
seller while the sale took place, but there 
was no evidence that the seller knew that 
the defendant would bring the buyer to 
his home; although an agreement to sell 
cocaine could possibly be inferred, there 
was insufficient evidence of the alleged 
conspirators' recognition that they were 
"entering into a common plan and know- 
ingly intended to further its common pur- 
pose." Johnson v. State, 642 So. 2d 924 
(Miss. 1994). 

The uncorroborated testimony of an al- 
leged accomplice was insufficient to sup- 
port a conviction for conspiracy to manu- 
facture marijuana where the accomplice 
contradicted himself concerning pay- 
ments allegedly made to him by the defen- 
dant, and another witness' testimony sub- 
stantially impeached that of the 
accomplice; although the other witness 
had reasons for bias and a fair-minded 
juror could reject his testimony as uncon- 
vincing, it could not be discarded so com- 
pletely as to eliminate reasonable doubt, 
particularly when combined with the ac- 
complice's self-contradictory statements. 
Flanagan v. State, 605 So. 2d 753 (Miss. 
1992). 

Evidence that a police officer, while 
standing outside an apartment door, over- 
heard a conversation between 3 people 
inside the apartment concerning a sale of 
cocaine, was insufficient to support a con- 
viction for conspiracy to distribute the 
cocaine where the statements overheard 
by the officer were not identified as com- 
ing from any particular person. Mickel v. 
State, 602 So. 2d 1160 (Miss. 1992). 

The evidence was insufficient to support 
a conviction of conspiracy with the intent 
to distribute cocaine where the only evi- 
dence of an agreement were statements 
made by unidentified occupants of an 
apartment — "pass me the pipe," "we have 
got to get this stuff sold-I need the money," 
and "there is plenty more where that came 
from" — which were heard by a police de- 
tective just before he entered the apart- 



ment, since this evidence did not prove 
that the defendant himself was engaged 
in a conspiracy to distribute cocaine, so 
that only surmise of a criminal conspiracy 
existed. Thomas v. State, 591 So. 2d 837 
(Miss. 1991). 

The evidence was sufficient to support a 
conviction of conspiracy to commit perjury 
with respect to the death of an infant at 
the defendant's apartment, where there 
was testimony that the defendant stated 
that he didn't want the police to know that 
he and a friend had been at the apart- 
ment, the defendant's daughter, who also 
resided at the apartment, did not reveal to 
the police that the defendant had been at 
the apartment, the daughter stated that 
she had agreed to stick to that story and 
she continued in that agreement when she 
testified before the grand jury, the other 
resident of the apartment testified that 
the defendant did not want the police to 
know that he and a friend had been at the 
apartment, she did not tell the police that 
they had been there, and she understood 
that she and the others had an agreement 
not to mention that the defendant and his 
friend had been at the apartment after the 
baby's death had been discovered. 
Smallwood v. State, 584 So. 2d 733 (Miss. 
1991). 

The evidence was insufficient to support 
a finding that the defendant conspired 
with her sister to sell cocaine where the 
only evidence regarding the sister showed 
that she was present at the time the police 
searched a trailer she owned and found 
residues of cocaine, she screamed when 
the police entered the trailer, she claimed 
that money found during the search was 
hers, and a broken test tube with cocaine 
residue was found in her purse; none of 
this evidence established an agreement, 
nor did it imply an agreement, since evi- 
dence that the defendant sold cocaine and 
that her sister may have possessed co- 
caine for personal use left too much to the 
realm of speculation and conjecture. Clay- 
ton v. State, 582 So. 2d 1019 (Miss. 1991). 

The evidence was insufficient to support 
a conspiracy conviction stemming from 
attempts to influence jurors, where the 
only evidence which suggested that the 
defendant was a member of the conspiracy 
was that she accompanied her husband 



11 



§ 97-1-1 



Crimes 



when he discussed the conspiracy with a 
coconspirator, and it was possible that the 
phraseology used was so general that a 
disinterested or unknowledgeable by- 
stander would not have understood spe- 
cifically what they were talking about. 
King v. State, 580 So. 2d 1182 (Miss. 
1991). 

The evidence was sufficient to support 
convictions of conspiracy and bribery 
stemming from attempts to influence ju- 
rors, where the secretary for one of the 
defendant's attorneys testified that the 
defendant did some of the talking when he 
and his father asked her to type up a list 
containing the jurors' names and that the 
defendant took the list from her and made 
photocopies of it, a witness testified that 
the defendant drove his father to the wit- 
ness' home where the father discussed the 
scheme to bribe a juror while the defen- 
dant listened, a juror testified that during 
the trial the defendant and his father 
entered the store where she worked, 
though they left without speaking to her, 
and an investigator testified that he dis- 
covered the photocopies of the jury list 
under the seat of the defendant's truck. 
King v. State, 580 So. 2d 1182 (Miss. 
1991). 

The evidence was sufficient to support a 
conviction for conspiracy, in spite of the 
defendant's argument that the evidence 
failed to prove beyond a reasonable doubt 
that he and the alleged co-conspirator 
ever agreed to commit a crime or were 
even acquainted and his suggestion that 
there was a lack of seriousness in his 
intentions, where the defendant made 
substantially incriminating statements to 
the sheriff, the record included a tape 
recording of the defendant's conversations 
with a friend who was allegedly engaged 
to kill the victim, and the alleged co- 
conspirator appeared at the time sug- 
gested by the plan to find the victim's 
body. Mitchell v. State, 572 So. 2d 865 
(Miss. 1990). 

The evidence was insufficient to support 
a verdict for conspiracy to commit robbery 
at a convenience store because there was 
neither proof of common design nor under- 
stood purpose to commit a robbery where 
the evidence showed only that there were 
4 people riding in a car, the owner of the 



car testified that he stopped at the conve- 
nience store in order to let one man buy 
beer and to let the defendant use the rest 
room, and he testified that there were no 
conversations among the 4 before stop- 
ping at the store. Jones v. State, 567 So. 2d 
1189 (Miss. 1990). 

Defendant's conviction of conspiracy to 
murder her husband was supported by 
evidence showing that up to 2 days before 
her husband disappeared she had been 
living with an alleged coconspirator; that 
she had kept letters written to her by the 
alleged coconspirator stating that he 
wished the husband could be taken out of 
the picture; that a couple days before the 
husband's death she gave to the alleged 
coconspirator a gun her husband had 
bought for her, and had not questioned the 
coconspirator about the gun after her hus- 
band's disappearance; and on the night 
when the husband was last seen alive, she 
had called the husband and told him that 
her car had stalled at a place not far from 
where the husband's body was found 2 
days later. Peoples v. State, 501 So. 2d 424 
(Miss. 1987). 

Defendant's conviction of conspiracy to 
possess heroin was sustained by evidence 
showing that she had traveled 2,000 miles 
from San Diego, California to Jackson, 
Mississippi with codefendant, that a tele- 
phone call to her parents' home notified 
co-defendant of the arrival of the heroin, 
that she waited in the car while co-defen- 
dant picked up heroin, and that her purse 
contained a substance used as cutting 
agent for heroin. Davis v. State, 485 So. 2d 
1055 (Miss. 1986). 

15. —-Sufficiency; conspiracy. 

Evidence was sufficient to convict defen- 
dant of conspiracy because one of the 
co-conspirator's was seen in defendant's 
vehicle armed with a shotgun; she fol- 
lowed the instructions of another co-con- 
spirator instructing her to block the road 
after the victims entered, ensuring that 
the victims would be exposed to an attack; 
she drove one of the co-conspirator's away 
from the scene; and she returned later to 
look for one of the victims while evidenc- 
ing hostile intent. Hayes v. State, — So. 3d 
— , 2013 Miss. App. LEXIS 744 (Miss. Ct. 
App. Nov. 5, 2013), writ of certiorari de- 
nied by 2014 Miss. LEXIS 297 (Miss. June 
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12, 2014), writ of certiorari denied by 2014 
Miss. LEXIS 296 (Miss. June 12, 2014). 

Defendant's conspiracy conviction was 
not against the overwhelming weight of 
the evidence because there was strong 
circumstantial evidence of a prior under- 
standing to kill in the coordinated actions 
of the participants. Hayes v. State, — So. 
3d — , 2013 Miss. App. LEXIS 744 (Miss. 
Ct. App. Nov. 5, 2013), writ of certiorari 
denied by 2014 Miss. LEXIS 297 (Miss. 
June 12, 2014), writ of certiorari denied by 
2014 Miss. LEXIS 296 (Miss. June 12, 
2014). 

Sufficient evidence supported defen- 
dant's conviction for conspiracy to commit 
murder, even though there was no express 
agreement between defendant and two 
co-defendants, because the evidence 
showed that defendant and co-defendants, 
while engaged in different acts, all pur- 
sued the common object of the victim's 
death, and the State was not required to 
prove the existence of an express agree- 
ment to murder the victim. Graham v. 
State, 120 So. 3d 382 (Miss. 2013). 

Evidence supported defendant's convic- 
tion of conspiracy, as defendant admitted 
at trial that defendant intended to cook 
methamphetamine, in a bedroom where 
defendant's associates were sleeping po- 
lice officers found 156 dosage units of 
pseudoephedrine, and in one associate's 
truck officers found a receipt for the pur- 
chase of pseudoephedrine. Edmonds v. 
State, 125 So. 3d 98 (Miss. Ct. App. 2013). 

Weight of the evidence was sufficient to 
convict defendant of conspiracy to commit 
arson in violation of Miss. Code Ann. § 97- 
1-1 and attempted arson in violation of 
Miss. Code Ann. § 97-17-9 because an 
accomplice's testimony that he and defen- 
dant entered into an agreement for him to 
burn the victim's vehicle was uncontra- 
dicted; in addition to the testimony of the 
accomplice was the of other witnesses who 
provided additional evidence of defen- 
dant's animosity towards the victim. 
Bradford v. State, 102 So. 3d 312 (Miss. 
Ct. App. 2012). 

Evidence was sufficient to convict defen- 
dant of conspiracy to commit arson in 
violation of Miss. Code Ann. § 97-1-1 and 
attempted arson in violation of Miss. Code 
Ann. § 97-17-9 because the jury could 



conclude from an accomplice's testimony 
that he and defendant entered into an 
agreement for him to burn the victim's 
vehicle; the accomplice told the same basic 
story to the police that he told to the jury, 
and nothing in the record indicated that 
the accomplice's testimony was unreason- 
able, inconsistent, or impeached. Bradford 
v. State, 102 So. 3d 312 (Miss. Ct. App. 
2012). 

Defendant's conviction for conspiracy 
under Miss. Code Ann. § 97-l-l(i) was 
proper because there was direct evidence 
that defendant and two others walked 
into the store, while one served as lookout, 
one took beer, and the other took money. 
The three argued over who had whose 
back while robbing the store and later, the 
three divided the money. Taylor v. State, 
62 So. 3d 962 (Miss. 2011). 

Evidence was sufficient to support de- 
fendant's conviction, pursuant to Miss. 
Code Ann. § 97-l-l(l)(a), for conspiracy to 
bring a controlled substance into a jail; 
defendant's letters to his girlfriend clearly 
indicated such a conspiracy and showed 
that the girlfriend was trying to comply 
with defendant's request for the contra- 
band. Green v. State, 25 So. 3d 1086 (Miss. 
Ct. App. 2010). 

Evidence, including the testimony of 
defendant's co-conspirator and other wit- 
nesses, as well as written statement by 
defendant and physical evidence, was suf- 
ficient to support defendant's conviction of 
of conspiracy to sell a controlled sub- 
stance, in violation of Miss. Code Ann. 
§ 97-1-1. Anderson v. State, 23 So. 3d 
1087 (Miss. Ct. App. 2009). 

Defendant's convictions for uttering a 
forgery under Miss. Code Ann. § 97-21-1 
and for conspiracy under Miss. Code Ann. 
§ 97-1-1 were affirmed because there was 
sufficient evidence for the jury to find that 
defendant possessed the forged checks 
and attempted to pass these checks off as 
true and although the co-conspirator was 
an admitted drug addict, his testimony 
was not self-contradictory or thoroughly 
impeached. Nelson v. State, 32 So. 3d 534 
(Miss. Ct. App. 2009), writ of certiorari 
denied by 31 So. 3d 1217, 2010 Miss. 
LEXIS 186 (Miss. 2010). 

Evidence was sufficient that defendant 
possessed and conspired to possess illegal 
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amounts of pseudoephedrine intending to 
use them in an unlawful manner in viola- 
tion of Miss. Code Ann. 97-l-l(a) because 
his passenger had an illegal amount of 
pseudoephedrine, and defendant admit- 
ted that he drove her to purchase pills to 
sell for the eventual manufacture of meth- 
amphetamine. Gales v. State, 29 So. 3d 65 
(Miss. Ct. App. 2009). 

Defendant's conviction for conspiracy to 
commit capital murder was proper pursu- 
ant to Miss. Code Ann. § 97-l-l(l)(a) be- 
cause a witness testified that he scouted 
the victims' property, arranged a meeting 
between defendant and another indi- 
vidual, and participated with that indi- 
vidual in an attempt to murder the vic- 
tims. Vickers v. State, 994 So. 2d 200 
(Miss. Ct. App. 2008), writ of certiorari 
denied by 998 So. 2d 1010, 2008 Miss. 
LEXIS 675 (Miss. 2008). 

Because there was sufficient evidence to 
support a conviction on the conspiracy to 
possess marijuana with intent to sell more 
than five kilograms of marijuana, the nec- 
essary nexus existed to link defendant to 
the possession of the 25 pounds of mari- 
juana bricks found in the co-conspirator's 
vehicle; thus, there was sufficient evi- 
dence to support her conviction for posses- 
sion of more than five kilograms of mari- 
juana. Williams v. State, 984 So. 2d 989 
(Miss. Ct. App. 2007), writ of certiorari 
dismissed by 2008 Miss. LEXIS 332 (Miss. 
June 26, 2008). 

Evidence was sufficient to convict defen- 
dant of conspiracy to possess marijuana 
with intent to sell more than five kilo- 
grams of marijuana under Miss. Code 
Ann. § 97-l-l(a) because a co-conspira- 
tor's vehicle contained more than 25 
pounds of marijuana, the mere amount of 
marijuana was sufficient to support a 
charge of possession with intent to trans- 
fer, sell, or distribute more than five kilo- 
grams of marijuana, and defendant 
blocked a deputy's attempt to pull over a 
co-conspirator's vehicle. Williams v. State, 
984 So. 2d 989 (Miss. Ct. App. 2007), writ 
of certiorari dismissed by 2008 Miss. 
LEXIS 332 (Miss. June 26, 2008). 

Evidence was sufficient to convict defen- 
dant of conspiracy where witness testi- 
mony indicated that defendant and an- 
other person formed a union of the minds 



intent on selling cocaine to the agent, and 
defendant's conduct amounted to circum- 
stantial evidence of an agreement with 
the other person to sell cocaine. Dear v. 
State, 960 So. 2d 542 (Miss. Ct. App. 
2006), writ of certiorari denied en banc by 
959 So. 2d 1051, 2007 Miss. LEXIS 396 
(Miss. 2007). 

State's theory of the case was that de- 
fendant and the driver of the car that 
pulled into the victim's driveway had en- 
gaged in a prior conspiracy to steal the 
victim's truck rims, but there was no evi- 
dence of a "union of the minds" of defen- 
dant and the driver because the evidence 
showed that (1) when the car pulled into 
the driveway, defendant ran and hid be- 
hind the house and, clearly, if the two 
parties had been acting in concert defen- 
dant would have recognized his co-con- 
spirator and not hid; (2) defendant left on 
foot and not in the car, even though the 
car was still in the driveway; and (3) 
although the rims were removed from the 
truck, defendant made no attempt to put 
them into the car that was in the drive- 
way; thus, although the appearance of the 
car in the victim's driveway was some- 
what puzzling, a finding that its appear- 
ance was due to the furtherance of a 
conspiracy to steal the rims off of the truck 
would be an impermissible stretch. There- 
fore, the evidence was insufficient to sup- 
port defendant's conviction for conspiracy 
to commit grand larceny. Smith v. State, 
881 So. 2d 908 (Miss. Ct. App. 2004). 

16. —Other. 

In a case where defendant father and 
defendant adopted son were convicted of 
conspiracy to commit sexual battery, Miss. 
Code Ann. §§ 97-1-1 and 97-3-95(l)(d), 
sexual battery, Miss. Code Ann. § 97-3- 
95(l)(d), and contributing to the delin- 
quency of a minor, Miss. Code Ann. § 97- 
5-39(1), none of the issues raised by 
defendant father rose to the level of re- 
versible error either standing alone or 
when considered together as the evidence 
supported the finding that defendant fa- 
ther was the ringleader of the abominable 
enterprise and he failed to demonstrate 
any procedural or substantive errors that 
warranted reversal; thus, defendant fa- 
ther's convictions and sentences were af- 
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firmed. King v. State, 857 So. 2d 702 
(Miss. 2003). 

Conviction of conspiracy was not sup- 
ported by evidence which, although rais- 
ing strong suspicions that defendant and 
others were illegally involved in drug re- 
lated activities, failed to show that they 
had intended or agreed to sell, barter, 
transfer, and distribute marijuana. 
McCray v. State, 486 So. 2d 1247 (Miss. 
1986). 

17. Practice and procedure; trial. 

Defendants were properly convicted of 
conspiracy to commit armed robbery be- 
cause defendant's did not fail to receive a 
fair and impartial trial due to juror mis- 
conduct. James v. State, — So. 3d — , 2014 
Miss. App. LEXIS 66 (Miss. Ct. App. Feb. 
11, 2014). 

Defendants were properly convicted of 
conspiracy to commit armed robbery be- 
cause the form of the verdict constituted 
an intelligent answer to the issues sub- 
mitted to the jury and allowed the jury's 
intent to be understood in a reasonably 
clear manner. James v. State, — So. 3d — , 
2014 Miss. App. LEXIS 66 (Miss. Ct. App. 
Feb. 11, 2014). 

Trial court had jurisdiction over con- 
spiracy charge, although defendant alleg- 
edly agreed with coconspirator to rob vic- 
tim while they were in Louisiana, where 
victim was robbed in Mississippi. Taylor v. 
State, 682 So. 2d 359 (Miss. 1996). 

In a prosecution for capital murder and 
conspiracy to commit capital murder, the 
trial court committed reversible error in 
failing to place the initial burden on the 
State to establish a prima facie case of 
racial discrimination in the defendant's 
use of his peremptory challenges, before 
concluding that the defendant failed to 
offer a race-neutral reason for challenging 
one of the jurors, since the defendant was 
arbitrarily and erroneously denied the use 
of one of his peremptory challenges, and 
the composition of the jury was directly 
altered as a result. Colosimo v. Senatobia 
Motor Inn, Inc., 662 So. 2d 552 (Miss. 
1995). 

Since conspiracy and burglary are sepa- 
rate and distinct crimes requiring proof of 
different elements, a defendant did not 
have a double jeopardy claim based on the 
prosecution of these 2 crimes arising from 



the same incident, despite the fact that 
the prosecution chose to prosecute the 
defendant for these crimes at separate 
trials. House v. State, 645 So. 2d 931 
(Miss. 1994). 

At trial of charge of conspiracy to dis- 
tribute cocaine, a series of questions posed 
by the prosecutor on cross-examination of 
defendant as to his involvement with sell- 
ing cocaine did not require the trial court 
to grant a mistrial on its own motion, 
where the prosecutor stayed within the 
latitude allowed for cross-examination 
and the trial was conducted in conformity 
with the law. Temple v. State, 498 So. 2d 
379 (Miss. 1986). 

In an action to enjoin enforcement of the 
statute, the court, in lieu of injunctive 
relief, declared the rights of complainants 
to the use of public facilities. Clark v. 
Thompson, 206 F. Supp. 539 (S.D. Miss. 
1962), aff'd, 313 F.2d 637 (5th Cir. 1963), 
cert, denied, 375 U.S. 951, 84 S. Ct. 440, 
11 L. Ed. 2d 312 (1963). 

In an action for an injunction restrain- 
ing defendants from enforcing or execut- 
ing subsection (1) of Code 1942, § 2046.5, 
subsection (7) of this section [Code 1942, 
§ 2056] and Code 1942, § 4065.3 against 
the plaintiffs by preventing them from 
using public recreational facilities on an 
integrated and equal basis solely on the 
ground of race and color, the federal three- 
judge statutory court would be dissolved 
and the case left for decision of a single 
federal district judge, where it appeared 
that what plaintiffs actually sought was to 
attack a pattern or practice rather than 
the constitutional validity of a statute or 
actions under it. Clark v. Thompson, 204 
F. Supp. 30 (S.D. Miss. 1962). 

18. — Jury instructions. 

Because the record provided evidence 
corroborating an accomplice's testimony, 
the trial court was not required to instruct 
the jury to regard the accomplice's testi- 
mony with great caution and suspicion. 
James v. State, — So. 3d — , 2014 Miss. 
App. LEXIS 66 (Miss. Ct. App. Feb. 11, 
2014). 

Trial court properly refused a requested 
instruction because, reading all the given 
instructions together, the jury was fairly, 
fully, and accurately instructed regarding 
its duty to consider and weigh the cred- 
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ibility of witness testimony. James v. 
State, — So. 3d — , 2014 Miss. App. LEXIS 
66 (Miss. Ct. App. Feb. 11, 2014). 

Trial court did not err by refusing a 
proposed theory-of-the-case instruction 
because the instruction was redundant. 
James v. State, — So. 3d — , 2014 Miss. 
App. LEXIS 66 (Miss. Ct. App. Feb. 11, 
2014). 

In a prosecution for conspiracy to com- 
mit grand larceny involving the stealing of 
a portable generator, a requested instruc- 
tion, which stated that before the defen- 
dant could be found guilty of conspiracy, 
the evidence had to show that the defen- 
dants "did willfully, unlawfully and feloni- 
ously conspire, confederate and agree to- 
gether and with each other to unlawfully 
commit grand larceny by stealing a gen- 
erator ..." was properly denied since it 
misstated the law in that it stated that the 
defendant must have agreed to steal the 
generator by a more formal agreement 
than is required. Rose v. State, 556 So. 2d 
728 (Miss. 1990). 

On trial of felony charge of conspiring to 
distribute more than one kilogram of 
marijuana, giving of instructions which 
would allow the jury to find defendants 
guilty based on acts in furtherance of the 
conspiracy without requiring a separate 
finding that they knowingly became a part 
of the agreement to commit the crime, 
while erroneous, did not require reversal, 
where defendants failed to object, and the 
deficiency of the instructions was cured by 
other instructions given. Gray v. State, 
487 So. 2d 1304 (Miss. 1986). 

Giving of conspiracy instruction which 
allows jury to convict alleged conspirator 
upon finding that conspirator has con- 
spired only with person legally precluded 
from coconspirator status, rather than 
with coconspirator, is reversible error. 
James v. State, 481 So. 2d 805 (Miss. 
1985). 

Where evidence also shows an assault 
and battery, an instruction permitting a 
conviction thereon is error. King v. State, 
123 Miss. 532, 86 So. 339 (1920). 

19. Penalties. 

In a case where defendant father and 
defendant adopted son were convicted of 
conspiracy to commit sexual battery, Miss. 
Code Ann. §§ 97-1-1 and 97-3-95(l)(d), 



sexual battery, Miss. Code Ann. § 97-3- 
95(l)(d), and contributing to the delin- 
quency of a minor, Miss. Code Ann. § 97- 
5-39(1), defendant father was sentenced 
to five years and a $ 5,000 fine on the 
conspiracy count; 30 years and a $ 10,000 
fine on the sexual battery count; and one 
year and a $ 1,000 fine on the contributing 
to the delinquency of a minor charge and 
the trial court ordered that the prison 
time be served consecutively; however, 
nothing in the record or presented by 
defendant father warranted reversal or 
reduction of his sentence because his sen- 
tence was within the statutory limits and 
it was a just punishment for the despi- 
cable crimes for which he was found guilty 
by a fair and impartial jury. King v. State, 
857 So. 2d 702 (Miss. 2003). 

Sentences of 20 years for conspiracy to 
sell controlled substance and 30 years on 
each of two counts of sale of controlled 
substance, all to run consecutively, did not 
constitute cruel and unusual punishment, 
given defendant's extensive juvenile re- 
cord that began when he was ten years 
old. Herring v. State, 691 So. 2d 948 (Miss. 
1997), reh'g denied, 693 So. 2d 384 (Miss. 
1997). 

No minimum sentence exists for crime 
of conspiracy. Simpson v. State, 678 So. 2d 
712 (Miss. 1996). 

Defendant could not be sentenced to 
greater penalty than 5 years and/or 
$5,000 fine as allowed under general con- 
spiracy statutory provision, and could not 
be sentenced for conspiracy as first-of- 
fender to sell greater than one ounce but 
less than one kilogram of marijuana, de- 
spite defendant's involvement in sale of 
more than one ounce but less than one 
kilogram of marijuana, where indictment 
as to charged conspiracy was silent as to 
quantity of marijuana involved. Clubb v. 
State, 672 So. 2d 1201 (Miss. 1996). 

Section 41-29- 139(a)(1) is merely the 
provision that defines the prohibitive acts 
and § 41-29-139(b)(l) is the sentencing 
provision for subsection (a); the penalty 
section for a violation of section (a)(1) is in 
section (b)(1). The discrepancy in the code 
section is due to the fact that the con- 
spiracy statute section dealing with en- 
hanced sentencing for controlled sub- 
stances — this section — directly refers to 
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the sentencing provision under § 41-29- 
139. Thus, a sentence of 20 years impris- 
onment with 5 years suspended and a fine 
of $10,658.50 did not exceed that provided 
for in this section where the defendant 
was convicted of conspiracy to possess 
cocaine with intent to sell, barter, transfer 
or distribute, since this section provides 
for a fine not to exceed $500,000 and/or 
imprisonment for not more than 20 years 
where the crime conspired to be commit- 
ted is a violation of § 41-29-139(b)(l). 
Lane v. State, 562 So. 2d 1235 (Miss. 
1990). 

Trial court's imposition of 10 year prison 
sentence and a $10,000 fine on a defen- 
dant convicted of conspiracy to sell co- 
caine, who contended that he had had an 
opportunity to plead guilty to the charge 
for which he was convicted, and in return 
receive a recommendation for a 3 year 
sentence with no fine, was not a pro- 
scribed enhancement of sentence because 
defendant exercised his right to a jury 
trial where the record reflected that the 
trial judge, who was unaware of the guilty 
plea negotiation, remained circumspect 
and unbiased. Temple v. State, 498 So. 2d 
379 (Miss. 1986). 

20. Sentencing. 

In a case where defendant was con- 
victed of several crimes relating to the 
arson and burglary of a residence, his 
double jeopardy rights were not violated 
due to the fact that some of the elements 
of the crimes overlapped; each of the 
crimes involved required proof of an addi- 
tional fact that the other did not. 
McCollins v. State, 952 So. 2d 305 (Miss. 
Ct. App. 2007). 

Trial court did not err by imposing sen- 
tences of five years for conspiracy, 25 
years for burglary of a dwelling, five years 
for grand larceny, and 20 years for first 
degree arson, as these were all the maxi- 
mum sentences allowed for these crimes. 
McCollins v. State, 952 So. 2d 305 (Miss. 
Ct. App. 2007). 

Appellate court affirmed the denial of 
an inmate's motion for post-conviction re- 
lief on the grounds that her sentences 
were excessive as the sentences imposed 
for her conviction for Miss. Code Ann. 
§ 97-1-1 were within the statutory range. 



Lee v. State, 918 So. 2d 87 (Miss. Ct. App. 
2006). 

Where defendant was convicted for con- 
spiracy to commit grand larceny based on 
evidence that he and a conspirator at- 
tempted to remove tires from a vehicle in 
a car lot at two o'clock in the morning, the 
trial court properly sentenced defendant 
to five years, with three suspended. His 
sentence was clearly within statutory lim- 
its and not disproportionate to the crimes 
for which he was convicted. Brownlee v. 
State, 912 So. 2d 1000 (Miss. Ct. App. 
2005). 

Where appellant pled guilty to the 
armed robbery of a fast food restaurant, 
and his accomplice pled guilty to con- 
spiracy to commit armed robbery for driv- 
ing the "getaway car;" the trial court did 
not err in sentencing appellant to seven 
years while his accomplice only received 
an effective sentence of one year. The men 
performed different tasks in the crime. 
Edmond v. State, 906 So. 2d 798 (Miss. Ct. 
App. 2004). 

Maximum sentence allowed by law for 
conspiracy to manufacture methamphet- 
amine is 20 years in prison and a fine of $ 
500,000. Hence, defendant's sentence of 
20 years in prison, with 12 years sus- 
pended and five years of post-release su- 
pervision, upon his plea of guilty to con- 
spiracy to manufacture 
methamphetamine, did not exceed the 
statutory minimum punishment. Sweat v. 
State, 910 So. 2d 12 (Miss. Ct. App. 2004), 
affirmed in part and reversed in part by 
912 So. 2d 458, 2005 Miss. LEXIS 661 
(Miss. 2005). 

Defendant's sentence after pleading 
guilty to one count of sale of a controlled 
substance and one count of conspiracy was 
proper where his sentence was only one- 
fifth of the maximum permitted, Miss. 
Code Ann. §§ 41-29-139(b)(l), 97-l-l(h); 
further, he failed to object to the sentence 
imposed upon him by the trial court and 
was attempting to attack his conspiracy 
and sale convictions in one post-conviction 
filing that was not permitted, Miss. Code 
Ann. § 99-39-9(2), therefore, his claim 
was not properly presented and was pro- 
cedurally barred. McMinn v. State, 867 
So. 2d 268 (Miss. Ct. App. 2004). 
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§ 97-1-3. Accessories before the fact. 

Every person who shall be an accessory to any felony, before the fact, shall 
be deemed and considered a principal, and shall be indicted and punished as 
such; and this whether the principal have been previously convicted or not. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 8 (6); 1857, ch. 64, art. 
2; 1871, § 2484; 1880, § 2698; 1892, § 950; 1906, § 1026; Hemingway's 1917, 
§ 751; 1930, § 769; 1942, § 1995. 
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Cross References — Requirements of certain contracts being in writing, see 
§ 15-3-1. 

Person acting as agent in effecting sale of liquor, see § 97-31-29. 

JUDICIAL DECISIONS 



1. In general. 

2. Misdemeanors. 

3. Participation. 

4. Defenses. 

5. Evidence. 

6. Instructions. 

7. Conviction. 

1. In general. 

Whether defendant was classified as an 
accessory before the fact or an aider and 
abettor to the gunman was irrelevant 
where his role was tantamount to that of 
the principal; therefore, there was no er- 
ror in the sentence that was given based 
on his guilty plea for murder. Walton v. 
State, 752 So. 2d 452 (Miss. Ct. App. 
1999). 

Defendant's role in murder was the 
same as role of principal, whether he was 
accessory before the fact or accomplice, 
aiding and abetting principal. Pleasant v. 
State, 701 So. 2d 799 (Miss. 1997). 

Adequate, credible, and substantial evi- 
dence supported defendant's capital mur- 
der conviction; there was substantial, 
credible evidence defendants intended to 
rob convenience store, even if jury found 
there was not enough evidence to prove 
underlying crime of armed robbery, jury 
was instructed on lesser-included offense 
of simple murder, and defendant could be 
convicted as a principal whether charac- 
terized as accessory before the fact or 
accomplice. Pleasant v. State, 701 So. 2d 
799 (Miss. 1997). 

Accessory to any felony before the fact is 
a principal and may be convicted as prin- 
cipal in indictment charging him or her as 
principal. Hoops v. State, 681 So. 2d 521 
(Miss. 1996). 

The primary distinction between an ac- 
cessory-before-the-fact and an aider and 
abettor is the actual or constructive pres- 
ence of the party. If a person was actually 
or constructively present at the offense, 
due to his or her participation he or she is 
an aider and abettor. If he or she was not 
present, he or she is an accessory-before- 



the-fact. Sayles v. State, 552 So. 2d 1383 
(Miss. 1989). 

One of the critical distinctions between 
being an accessory before and after the 
fact is whether the felony is complete at 
the time assistance is rendered. One is an 
accessory before the fact when assistance 
is rendered the principal before the felony 
is completed in order to help the principal 
in the commission or completion of the 
offense; this would include entering into a 
pre-arranged plan for escape of the prin- 
cipals. An accessory before the fact neces- 
sarily participates in the design of the 
felony while an accessory after the fact is 
a person assisting one, who has completed 
the commission of a felony, to avoid being 
apprehended, arrested, convicted, etc. 
Gangl v. State, 539 So. 2d 132 (Miss. 
1989). 

The requirements of this section, were 
not incorporated into former § 23-9-703 
but, instead, former § 23-9-703 created a 
separate offense of vote fraud. Van Buren 
v. State, 498 So. 2d 1224 (Miss. 1986). 

A defendant who was not indicted for 
aiding and abetting the crime of vote 
fraud but, rather, was indicted for vote 
fraud for aiding, abetting or assisting or 
causing a named voter to violate the pro- 
visions of former § 23-9-605(2), was in- 
dicted as a principal. Van Buren v. State, 
498 So. 2d 1224 (Miss. 1986). 

Status as either accessory before fact or 
principal to crime is distinction without 
difference. State v. Peoples, 481 So. 2d 
1069 (Miss. 1986). 

In a prosecution for sale of marijuana, 
the trial court properly permitted the 
state to try the case as a "conspiracy" 
without stating that word in the indict- 
ment, where it was clear from the indict- 
ment that all three indictees were indicted 
as principals in the offense, within the 
meaning of this section, and where it was 
clear from the record that there was suf- 
ficient evidence to convict all three co- 
indictees as principals in the crime. Sand- 
ers v. State, 439 So. 2d 1271 (Miss. 1983). 
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In a prosecution for false pretenses, the 
trial court properly refused to quash the 
indictment, despite defendant's conten- 
tion that the indictment charged only con- 
spiracy, a crime not excepted from the two 
year statute of limitations, and that the 
prosecution was thus barred; conspiracy is 
a complete offense in itself and does not 
merge with the underlying crime, and the 
fact that a conspiracy is committed along 
with the crime does not change the nature 
of the offense nor lessen exposure to pun- 
ishment. Furthermore, the prosecution 
was not time barred even though defen- 
dant was charged with being an accessory 
only, which is a separate crime not ex- 
cepted from the statute, since an acces- 
sory before the fact to an excepted felony 
is treated as a principal. Harrigill v. State, 
381 So. 2d 619 (Miss. 1980), cert, denied, 
446 U.S. 939, 100 S. Ct. 2159, 64 L. Ed. 2d 
792 (1980). 

A man who agreed to purchase goods 
which others intended to steal, who sup- 
plied a tractor to be used during the theft, 
who was not present during the commis- 
sion of the crime, but who received stolen 
goods, could be convicted both as an acces- 
sory before the fact and as a receiver of 
stolen property. Knowles v. State, 341 So. 
2d 913 (Miss. 1977). 

Where three teenagers were actively 
engaged in committing the felony of steal- 
ing guns, and where their sole purpose at 
the time of the accidental shooting of one 
of them was to finish the job by hiding the 
guns, the three were jointly and collec- 
tively engaged in the commission of a 
criminal act and all had to bear equal 
responsibility for what happened, so that 
the injured one could not recover in dam- 
ages from the other two, each being a 
principal to the act. Parkinson v. William- 
son, 262 So. 2d 777 (Miss. 1972). 

To convict under this section [Code 
1942, § 1995] it is necessary to prove 
beyond reasonable doubt that the alleged 
crime has actually been committed and 
that accused aided and abetted its com- 
mission. Smith v. State, 237 Miss. 498, 
115 So. 2d 318 (1959). 

In prosecution for grand larceny of ar- 
ticles which accused alleged to have been 
given them by wife of victim so that they 
could assist her in eloping, whether it was 



crime for wife to steal from husband held 
immaterial, since accused if they assisted 
in theft were principals and not accesso- 
ries, regardless of whether other person 
was responsible. Tatum v. State, 171 Miss. 
336, 157 So. 892 (1934). 

What constitutes "aiding and abetting" 
in commission of crime stated. Crawford v. 
State, 133 Miss. 147, 97 So. 534 (1923). 

Party actually committing felony must 
be proved guilty before evidence of guilt of 
accessories admissible. Osborne v. State, 
99 Miss. 410, 55 So. 52 (1911). 

One aiding and abetting offense is in- 
dictable as principal. Kittrell v. State, 89 
Miss. 666, 42 So. 609 (1907). 

One who aids, assists and encourages a 
murder is a principal and not an acces- 
sory, and his guilt in no wise depends 
upon the guilt or innocence, the conviction 
or acquittal of any other alleged partici- 
pant in the crime. Dean v. State, 85 Miss. 
40, 37 So. 501 (1904). 

2. Misdemeanors. 

In misdemeanors, all who aid, incite, 
participate or abet the commission of such 
crime, as well as those who perpetrate the 
crime are guilty as principals and it is not 
necessary that a person convicted of such 
misdemeanor be present at the commis- 
sion of the crime. State v. Labella, 232 So. 
2d 354 (Miss. 1970). 

There are no accessories in misdemean- 
ors, but all who aid in and incite their 
commission are principals. Johns v. State, 
78 Miss. 663, 29 So. 401 (1900); State v. 
Treweilder, 103 Miss. 859, 60 So. 1015 
(1913), error overruled, 60 So. 1039 (Miss. 
1913). 

3. Participation. 

If the jury believed all of the testimony 
offered by the first witness, including de- 
fendant's confession to which she testified, 
then there was sufficient evidence to sup- 
port a finding that defendant was the 
principal in the robbery and murder of the 
victim; if the jury chose to disregard the 
confession and believe only the testimony 
of the second witness regarding the bloody 
clothes and the testimony of the first wit- 
ness regarding what she overheard about 
the planning of the crime, then the evi- 
dence was sufficient to support an accom- 
plice jury instruction and defendant's con- 
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viction for capital murder as a principal 
under Miss. Code Ann. § 97-1-3. Johnson 
v. State, 956 So. 2d 358 (Miss. Ct. App. 
2007). 

Where the victim testified that defen- 
dant directed the victim's attackers away 
from the victim's brother-in-law and to- 
wards the victim and that after the attack 
the victim heard, one of the attackers ask 
defendant for payment, there was suffi- 
cient evidence to find that defendant was 
an accessory before the fact under Miss. 
Code Ann. § 97-1-3. Brown v. State, 864 
So. 2d 1009 (Miss. Ct. App. 2004). 

Defendant was indicted as a principal 
on a charge of capital murder where de- 
fendant provided the gun and discussed 
robbing the taxi driver before the fact, and 
as an indicted principal, defendant faced 
the same possible punishment as the per- 
son who did the actual killing; had defen- 
dant gone to trial on the capital murder 
charge, defendant would have faced the 
potential imposition of a death penalty. 
Bolton v. State, 831 So. 2d 1184 (Miss. Ct. 
App. 2002). 

Defendant who willingly participated in 
a bank robbery by driving the robbers to 
the bank, waiting outside while the rob- 
bery was committed, and serving as the 
get-away driver was properly sentenced 
for armed robbery pursuant to defendant's 
guilty plea and did not have to be sen- 
tenced as an accessory. McCuiston v. 
State, 791 So. 2d 315 (Miss. Ct. App. 
2001). 

One who is an accessory before the fact 
or one who aids and abets necessarily 
enters into an agreement that an unlaw- 
ful act will be done; he participates in the 
design of the crime. Malone v. State, 486 
So. 2d 360 (Miss. 1986). 

Defendant was properly convicted of 
selling more than one kilogram of mari- 
juana to an undercover agent, even 
though he did not personally deliver the 
marijuana to the agent, where the proof 
showed his participation as an accessory 
before the fact, thus rendering him subject 
to indictment and punishment as a prin- 
cipal. McGowan v. State, 375 So. 2d 987 
(Miss. 1979). 

Appellant was properly convicted of 
rape where the evidence showed that 
while he did not himself commit the sex 



act, he was armed with a gun and was 
effectively instrumental in forcing the 
prosecutrix to submit to the advances of 
another and thereby aided, assisted and 
abetted the commission of the rape. 
Pilcher v. State, 296 So. 2d 682 (Miss. 
1974), cert, denied, 420 U.S. 938, 95 S. Ct. 
1149, 43 L. Ed. 2d 415 (1975). 

Where the evidence proved a combina- 
tion or conspiracy entered into by the 
defendant and others to commit armed 
robbery, and the victim was thereafter 
shot to death by a codefendant at a time 
when all conspirators were present and 
each was doing his or her assigned part in 
the conspiracy to rob, the defendant be- 
came an accessory to armed robbery be- 
fore the fact, and under the specific provi- 
sions of Code 1942, § 1995 was deemed 
and considered a principal so that every 
essential element of the crime of murder 
listed in Code 1942, § 2215 was proved by 
the state against the defendant. Alexan- 
der v. State, 250 So. 2d 629 (Miss. 1971). 

A defendant who was shown by testi- 
mony to have induced another to forge the 
name of the payee on a check, was not 
entitled to acquittal of the forgery charged 
in the indictment on the theory that the 
indictment did not inform the defendant 
that he was being tried as an accessory 
before the fact of forgery, since, as an 
accessory before the fact, the defendant 
was considered a principal under Code 
1942, § 1995. Bell v. State, 255 So. 2d 325 
(Miss. 1971). 

One who instigates a theft of specific 
property on his behalf, though not pres- 
ent, is liable as a principal. James v. State, 
248 Miss. 777, 160 So. 2d 695 (1964). 

One who was present and initiated the 
pointing of a gun at another was a princi- 
pal. Hathorn v. State, 246 Miss. 135, 149 
So. 2d 845 (1963). 

A father pursued by a patrolman be- 
cause of driving without lights is properly 
convicted of negligent manslaughter 
where he instructed his 16-year-old son to 
drive as fast as possible and not stop, and 
the car struck another. Griffin v. State, 
242 Miss. 376, 135 So. 2d 198 (1961). 

One may be convicted as accessory to a 
burglary at which he was not present, if 
he was party to a design to commit it. 
Kennard v. State, 242 Miss. 691, 128 So. 
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2d 572 (1961), cert, denied, 368 U.S. 869, 
82 S. Ct. Ill, 7 L. Ed. 2d 66 (1961). 

Aiding and abetting involves some par- 
ticipation in the criminal act and this may 
be evidenced by some word, act or deed. 
West v. State, 233 Miss. 730, 103 So. 2d 
437 (1958). 

Where the accused was present at the 
taking and participated in the asportation 
and where he was in the company of his 
co-indictees practically all the night of the 
larceny, he was an accessory. Hollis v. 
State, 221 Miss. 677, 74 So. 2d 747 (1954). 

Where two or more persons act in con- 
cert to accomplish the common purpose of 
robbery, the act of one in taking the prop- 
erty is the act of all. Noble v. State, 221 
Miss. 339, 72 So. 2d 687 (1954). 

In order to be guilty of robbery, one need 
not necessarily be present at the commis- 
sion of the crime, and persons absent from 
the scene of the robbery may be liable to 
prosecution therefore if they were parti- 
ceps criminis before or after the commis- 
sion of robbery. Noble v. State, 221 Miss. 
339, 72 So. 2d 687 (1954). 

Where the indictment charged burglary 
but the evidence, chiefly circumstantial, 
indicated that the defendant was at least 
an accessory, the defendant was liable as 
principal. Wages v. State, 210 Miss. 187, 
49 So. 2d 246 (1950). 

One who drives his car to seed house 
door, after midnight, and assists in load- 
ing fertilizer in car after two other persons 
have unlocked door, entered seed house 
and brought fertilizer to door, is actually 
present, aiding, abetting, and participat- 
ing in theft of fertilizer and is principally 
guilty of larceny and not of receiving sto- 
len property. Thomas v. State, 205 Miss. 
653, 39 So. 2d 272 (1949). 

A taxicab driver who, without knowl- 
edge of the larcenous intent of his passen- 
gers, drove them to the scene of their 
burglary and drove them away after being 
advised of their true completed mission 
was not an accessory before the fact. Mul- 
len v. State, 202 Miss. 795, 32 So. 2d 874 
(1947). 

Under statutes, assistance rendered 
principal before felony is completed to 
avoid arrest therefor makes person ren- 
dering assistance an "accessory before and 
not after the fact." Crosby v. State, 179 
Miss. 149, 175 So. 180 (1937). 



Accessory before fact to robbery is in- 
dictable and punishable as principal in 
county wherein robbery was consum- 
mated, though not in such county at time. 
Watson v. State, 166 Miss. 194, 146 So. 
122 (1933). 

Each person present consenting to and 
doing any act leading to commission of 
crime is principal. Moore v. State, 91 Miss. 
250, 44 So. 817, 124 Am. St. R. 652 (1907). 

4. Defenses. 

A defendant was not immune from pros- 
ecution under § 97-3-99 for a sexual bat- 
tery on his wife committed by another 
person, even though he may have been 
immune from prosecution had he alone 
committed the battery; § 97-3-99 did not 
give the defendant immunity since the 
sexual battery was committed by someone 
else and the defendant had aided and 
abetted its commission. Davis v. State, 611 
So. 2d 906 (Miss. 1992). 

5. Evidence. 

Evidence was sufficient to establish de- 
fendant's guilt of conspiracy because the 
evidence showed that defendant — know- 
ing of the plan to rob the bank — drove the 
co-defendant's to the bank, waited for 
them outside, and then served as the 
getaway driver. Glenn v. State, 996 So. 2d 
148 (Miss. Ct. App. 2008). 

Defendant's claim that the State had 
failed to prove that he had acted as an 
aider and abetter was without merit 
where the law was clear that any person 
who was present at the commission of a 
criminal offense and aided, counseled, or 
encouraged another in the commission of 
that offense was an aider and a better and 
was equally guilty with the principal of- 
fender; the State presented evidence that 
defendant was present during the com- 
mission of the crime and actively assisted 
codefendant in the commission of the 
crime. Schankin v. State, 910 So. 2d 1113 
(Miss. Ct. App. 2005), writ of certiorari 
denied by 920 So. 2d 1008, 2005 Miss. 
LEXIS 566 (Miss. 2005). 

A murder defendant's actions met the 
requirements for aiding and abetting, and 
therefore her conviction for murder would 
be affirmed, where she was present when 
her boyfriend shot the victim, she ar- 
ranged for the victim to be at the location 
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of the killing, she testified that she sus- 
pected trouble when she saw her boy- 
friend arrive with a gun, she admitted 
that she did nothing while her boyfriend 
stood talking with the victim for approxi- 
mately 30 minutes, and there was testi- 
mony that she knew of the plan to kill the 
victim. Swinford v. State, 653 So. 2d 912 
(Miss. 1995). 

The evidence was sufficient to support a 
conviction of accessory before the fact of 
sale of cocaine where the defendant ap- 
proached a vehicle that an undercover 
agent and an informant were driving, and 
told them that they were late and the 
cocaine had been "sent back," but to wait 
and someone would "take care" of them. It 
was not necessary for the prosecution to 
prove that the defendant exercised domin- 
ion and control over the cocaine or that he 
personally profited from its sale. Turner v. 
State, 573 So. 2d 1340 (Miss. 1990), post- 
conviction relief denied, 673 So. 2d 382 
(Miss. 1996). 

The evidence was insufficient to support 
a conviction for armed robbery as an ac- 
cessory before the fact where none of the 
witnesses who testified at trial saw the 
defendant prior to or during the armed 
robbery, the first time anyone saw the 
defendant was approximately 20 minutes 
after the commission of the armed rob- 
bery, and there was no evidence showing 
that the defendant was aware of his com- 
panions' activities prior to the actual com- 
mission of the armed robbery and no rea- 
sonable inference from other evidence to 
show any such knowledge by the defen- 
dant. Gangl v. State, 612 So. 2d 333 (Miss. 
1992). 

The evidence was sufficient to support a 
conviction of the defendant for aiding and 
abetting his brother in the sale of cocaine, 
despite the defendant's defense that he 
had no idea what was happening though 
he was present during the sale, where the 
defendant drove his brother to meet a 
confidential informant and 2 undercover 
narcotics agents for the purpose of making 
the sale of cocaine, the defendant then 
drove his brother to another location 
where he remained with the informant 
and the two agents while his brother went 
to get the cocaine, and the defendant was 
present when his brother returned and 



completed the sale. Gowdy v. State, 592 
So. 2d 29 (Miss. 1991). 

Jury verdict finding defendant guilty of 
armed robbery as an accessory before the 
fact was amply supported by testimony of 
state's principal witness, the person who 
actually assaulted and wrestled jewels 
from the victim, that defendant master- 
minded the crime, which testimony was 
corroborated by another witness, and by 
testimony of the defendant placing him- 
self with the co-defendants before the fact 
and with the stolen jewels on the evening 
of the crime. Malone v. State, 486 So. 2d 
360 (Miss. 1986). 

Evidence that defendant was aware of 
possibility that future sale of narcotics 
would be made is insufficient to render 
defendant criminally accountable as prin- 
cipal in sale of substance. Clemons v. 
State, 482 So. 2d 1102 (Miss. 1985). 

Evidence in the record that established 
that the defendant participated in the 
advance planning of the robbery of the 
victim, furnished codefendant the knife 
used in the murder, and that, after the 
victim had been killed, he took charge of 
dividing the "take" and assisted in dispos- 
ing of the body, was sufficient to support a 
conviction under this section. Fairchild v. 
State, 459 So. 2d 793 (Miss. 1984). 

Although defendant may very well have 
been an accessory after the fact under 
§ 97-1-5, the state never made a jury 
issue that he was engaged in a conspiracy 
under § 97-1-1, where he had been trying 
to extricate his brother and a very good 
friend when he violated the law by pos- 
sessing and transporting marijuana. Ken- 
nedy v. State, 454 So. 2d 495 (Miss. 1984). 

Evidence that the defendant in a pros- 
ecution for robbery of a jewelry store had 
accompanied the principal when he 
robbed the store and that, upon the return 
of an employee to the store, the defendant 
had stated "there she is", established the 
defendant's participation as a full-fledged 
accessory in the crime despite her conten- 
tion that she had not exhibited a pistol, 
made any threats, or participated in tying 
up the employees. Sanders v. State, 403 
So. 2d 1288 (Miss. 1981). 

Within the purview of this section de- 
fendant was at least an accessory before 
the fact to murder and as such was subject 
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to indictment and punishment as a prin- 
cipal where defendant had given two con- 
fessions, revealing that he had been 
drinking alcoholic beverages at the time of 
the murder, admitting going in the mur- 
der victim's house, and giving conflicting 
statements as to whether anyone else had 
accompanied him and as to whether or not 
he had shot the victims. Lee v. State, 338 
So. 2d 395 (Miss. 1976). 

In a prosecution for murder growing out 
of a shootout between police officers and 
the defendant and others, evidence that 
the defendant had an opportunity to give 
himself up but chose not to do so and that 
he fired upon the officers was sufficient to 
bring defendant within the purview of this 
section [Code 1972, § 97-1-3]. James v. 
State, 307 So. 2d 549 (Miss. 1975), cert, 
denied, 423 U.S. 848, 96 S. Ct. 88, 46 L. 
Ed. 2d 70 (1975). 

In a prosecution for setting fire to a 
field, where the defendant was tried as a 
principal on a theory that he was an 
accessory before the fact, but the only 
evidence of his participation in the crime 
consisted in the fact that he was observed 
sitting with another in an automobile 
stopped adjacent to a field which two 
other men were in the act of firing, and 
when someone gave an order to put out 
the fire, the two young men returned to 
defendant's car and he drove away, such 
evidence, while sufficient for submission 
of the case to the jury, left the defendant's 
guilt in such serious doubt that he would 
be granted a new trial. Russell v. Ralston 
Purina Co., 234 So. 2d 50 (Miss. 1970). 

Where it was shown that the defendant 
was an accessory before the fact, and as 
such, a principal, evidence as to the act of 
his companion at the time the victim was 
shot was admissible against the defen- 
dant in a prosecution for intentionally 
pointing and aiming a pistol and wound- 
ing the victim. Blackwell v. State, 231 So. 
2d 790 (Miss. 1970), cert, denied, 400 U.S. 
848, 91 S. Ct. 43, 27 L. Ed. 2d 86 (1970). 

Where an accused admitted that he 
drove three companions in his automobile 
to a service station, and then drove the car 
away after the companions broke into the 
station and took several cartons of ciga- 
rettes and other items, the evidence was 
sufficient to support his conviction of bur- 



glary, since any person acting with others 
in the commission of a crime and aiding 
and abetting therein is responsible as a 
principal for the offense. Bass v. State, 231 
So. 2d 495 (Miss. 1970). 

6. Instructions. 

At defendant's trial for capital murder 
during the commission of a robbery, defen- 
dant was not entitled to a lesser-offense 
instruction of accessory-after-the-fact; the 
proposed instruction lacked an eviden- 
tiary basis. Defendant said that he be- 
came uncomfortable about the incident 
only later that evening, but remained un- 
aware that any felony had been commit- 
ted; therefore, he could not be an acces- 
sory under Miss. Code Ann. § 97-1-3. 
Dampier v. State, 973 So. 2d 221 (Miss. 
2008). 

Three defendants' capital-murder con- 
victions were appropriate because, al- 
though a limiting instruction given to the 
jury regarding confessions by defendants 
was not sufficient, no prejudice or mani- 
fest injustice resulted as to any defendant; 
each of the defendants gave sufficient evi- 
dence of his individual participation in the 
robbery of a gun store in his separate 
statements to support a capital-murder 
charge. Anderson v. State, 5 So. 3d 1088 
(Miss. Ct. App. 2007), writ of certiorari 
denied by 11 So. 3d 1250, 2009 Miss. 
LEXIS 171 (Miss. 2009), writ of certiorari 
denied by 11 So. 3d 1250, 2009 Miss. 
LEXIS 184 (Miss. 2009), writ of certiorari 
denied by 11 So. 3d 1250, 2009 Miss. 
LEXIS 177 (Miss. 2009). 

Language of Miss. Code Ann. § 97-1-3, 
as well as the holdings of the appellate 
court and the supreme court interpreting 
and applying that provision, provide suf- 
ficient notice to felony defendants that 
although they may be indicted as a prin- 
cipal, a jury instruction based on accom- 
plice liability is proper provided that the 
evidence presented supports the instruc- 
tion given; thus, defendant could not 
claim prejudice by a jury instruction that 
properly instructed the jury in accordance 
with Miss. Code Ann. § 97-1-3 simply 
because the indictment did not contain 
any allegations regarding accomplice li- 
ability Johnson v. State, 956 So. 2d 358 
(Miss. Ct. App. 2007). 
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Where defendant was charged as a prin- 
cipal in a drug charge and the evidence 
showed that defendant had acted as an 
accessory before the fact, a jury instruc- 
tion for accessory was properly given un- 
der Miss. Code Ann. § 97-1-3, even 
though defendant was not charged as an 
accessory. Pratt v. State, 870 So. 2d 1241 
(Miss. Ct. App. 2004). 

Jury instruction stating that "each per- 
son present at the time of, or consenting to 
and encouraging, aiding or assisting in 
any material manner in the commission of 
a crime, or knowingly and wilfully doing 
any act which is an ingredient in the 
crime, is ... a principal" did not deem mere 
knowledge or unknowing assistance suffi- 
cient to find one guilty; phrase "knowingly 
and wilfully" contemplated that accused 
acted with knowledge and deliberation, 
and assistance in commission of crime had 
to be major. Hoops v. State, 681 So. 2d 521 
(Miss. 1996). 

In a prosecution for accessory before the 
fact of sale of cocaine, an instruction was 
sufficient to advise the jury that, before it 
could find the defendant guilty as an ac- 
cessory before the fact, it also had to find 
the fact, where the instruction stated that 
the jury was required to find that the 
defendant arranged for the sale of cocaine 
"and that this occurred in Lauderdale 
County, Mississippi"; although the quoted 
language intended to address the point of 
venue, it sufficiently informed the jury 
that, before convicting, it was required to 
find that the sale had occurred in fact. 
Turner v. State, 573 So. 2d 1340 (Miss. 
1990), post-conviction relief denied, 673 
So. 2d 382 (Miss. 1996). 

A jury instruction on accessory before 
the fact was inadequate where it did not 
instruct the jury to find beyond a reason- 
able doubt that the crime was actually 
committed, but only instructed the jury to 
determine whether the defendant was an 
accessory before the fact, leaving them to 
assume that the occurrence of the crime 
was an established fact. Wilson v. State, 
592 So. 2d 993 (Miss. 1991). 

An instruction in a murder prosecution, 
in which the defendant was tried as an 
accessory before the fact, stating that 
"even if the defendant was frightened, 
coerced, or forced, such is not to be consid- 



ered by you and is no defense in this case" 
was erroneous. To be convicted as an ac- 
cessory, the defendant must possess the 
mens rea for the commission of the crime, 
and the precise state of mind of the defen- 
dant has great significance in determining 
the degree of his or her guilt; an accom- 
plice may be convicted of accomplice liabil- 
ity only for those crimes as to which he or 
she personally has the requisite mental 
state. The cumulative effect of the instruc- 
tion was that the defendant was guilty of 
murder regardless of his mental state; the 
instruction affirmatively negated the 
mens rea requirement and should not 
have been given. Welch v. State, 566 So. 
2d 680 (Miss. 1990). 

In a prosecution for being an accessory 
before the fact of armed robbery, use of 
terms usually associated with "con- 
spiracy" in one of the state's instructions 
was not fatal, especially where any al- 
leged deficiency in the matter of advising 
the jury of the concepts of aiding and 
abetting and specific intent was cured by 2 
other instructions, as the reviewing court 
does not examine jury instructions in iso- 
lation but, rather, reads all instructions as 
a whole to determine whether the jury has 
been correctly instructed. Malone v. State, 
486 So. 2d 360 (Miss. 1986). 

Use of the word "conspiracy" to label 
certain criminal conduct does not preclude 
use of the verb "to conspire" and the noun 
"conspiracy" to connote the sort of partici- 
pation and involvement in the planning of 
a crime which is at least in part requisite 
to being guilty as an accessory before the 
fact. Malone v. State, 486 So. 2d 360 (Miss. 
1986). 

Where there was testimony showing 
that three persons including the accused, 
acted in concert in committing a robbery, 
each was responsible and accountable for 
the wrongful actions of the other two, 
including the use of a knife during the 
armed robbery by one of the codefendants, 
and the trial court was justified in refus- 
ing an unarmed robbery instruction re- 
quested by the defendant, who did not 
himself use a knife during the incident. 
Ivey v. State, 232 So. 2d 368 (Miss. 1970). 

In a prosecution for intentionally point- 
ing and aiming a pistol and wounding the 
victim, an instruction was proper which 
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permitted the jury to convict the defen- 
dant if they should find that he himself 
fired the shot that wounded the victim, or 
if the shot was fired by the defendant's 
companion at that time, where the defen- 
dant was an accessory before the fact and, 
as such, a principal. Blackwell v. State, 
231 So. 2d 790 (Miss. 1970), cert, denied, 
400 U.S. 848, 91 S. Ct. 43, 27 L. Ed. 2d 86 
(1970). 

Where the accused was prosecuted un- 
der an indictment charging him, jointly 
with two others, with murder, accused's 
tendered instruction that since he was 
charged by the indictment with the killing 
of the deceased with malice aforethought 
with a certain gun, unless the state had 
proved the charge beyond all reasonable 
doubt, the jury should find the defendant 
not guilty, was properly refused, since it 
was not supported by the evidence and 
was contrary to the provisions of this 
section Code 1942, § 1995. West v. State, 
233 Miss. 730, 103 So. 2d 437 (1958). 

Where accused was prosecuted under 
an indictment charging him, jointly with 
two others, with murder, state's instruc- 
tion that if one of the others murdered the 
deceased, and accused, without being 
forced or coerced, transported the others 
in his automobile to where they obtained 
rifles, knowing full well that the others 
intended to murder deceased, and aided, 
assisted and encouraged them therein, 
the accused was guilty as charged, was 
not erroneous. West v. State, 233 Miss. 
730, 103 So. 2d 437 (1958). 

In a prosecution for grand larceny an 
instruction to the jury that if the woman 
and the accused conspired together to 
steal money and then, pursuant to said 
conspiracy or agreement, the woman stole 
the money, then the accused was guilty of 
grand larceny, was proper. Shedd v. State, 
228 Miss. 381, 87 So. 2d 898 (1956), cert, 
denied, 352 U.S. 944, 77 S. Ct. 262, 1 L. 
Ed. 2d 237 (1956). 

In murder prosecution instruction for 
state that if jury believe from evidence 
beyond reasonable doubt that defendant 
did wilfully, unlawfully, feloniously and of 
his malice aforethought shoot deceased 
with pistol at time deceased received 
wounds that caused his death, jury should 
find defendant guilty even though jury 



believed that another person was at same 
time shooting at deceased and jury do not 
know which person fired shot or shots that 
actually killed deceased is not objection- 
able as assuming a conspiracy when evi- 
dence shows that defendant was a princi- 
pal since he was present, aiding and 
abetting others and evidence is adequate 
to show defendant guilty individually. 
Merrell v. State, 39 So. 2d 306 (Miss. 
1949); Porter v. State, 39 So. 2d 307 (Miss. 
1949). 

An instruction in a prosecution for un- 
lawful possession of whiskey, which based 
defendant's responsibility upon the rela- 
tion of master and servant did not misap- 
ply the civil doctrine of respondeat supe- 
rior, but properly recognized that in 
criminal cases such relationship may con- 
stitute both as principals. Grantham v. 
State, 190 Miss. 887, 2 So. 2d 150 (1941). 

Refusal of peremptory instruction and 
of instruction ignoring law authorizing 
punishment of persons who are accesso- 
ries to felony was not error, where evi- 
dence showed defendant furnished still 
used in unlawful manufacture of liquor. 
Bailey v. State, 143 Miss. 210, 108 So. 497 
(1926). 

Defendant not present could only be 
convicted as accessory before the fact; 
instruction should define accessory before 
the fact. Williams v. State, 128 Miss. 271, 
90 So. 886 (1922). 

7. Conviction. 

In a prosecution for armed robbery, the 
defendant was properly convicted as a 
principal where he had aided and abetted 
the person who actually robbed the bank 
in question. Anderson v. State, 397 So. 2d 
81 (Miss. 1981). 

Where the defendants falsely repre- 
sented to seller of paint that they were 
working for a certain person and wanted 
paint purchased charged to his account, 
the defendants by implication falsely rep- 
resented that they were authorized to 
have the paint so charged and where after 
receiving the paint they deposited it as a 
security for a loan thereby establishing an 
intent to defraud, this was sufficient to 
support conviction of obtaining property 
by false pretenses. Fortenberry v. State, 
213 Miss. 116, 56 So. 2d 56 (1952). 
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One who steals property, or who is ac- 
cessory before fact to grand larceny can- 
not be convicted of receiving, concealing, 
or aiding in concealing, the property sto- 
len. Thomas v. State, 205 Miss. 653, 39 So. 
2d 272 (1949). 

Accused indicted as principal may be 
convicted as accessory before fact. Goss v. 
State, 205 Miss. 177, 38 So. 2d 700 (1949). 



Accessory before the fact may be con- 
victed of higher degree than was party 
who actually committed the felony, if lat- 
ter, on trial of former, is shown guilty of 
higher degree. Fleming v. State, 142 Miss. 
872, 108 So. 143 (1926). 
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§ 97-1-5. Accessories after the fact; punishment. 

(1) Every person who shall be convicted of having concealed, received, or 
relieved any felon, or having aided or assisted any felon, knowing that the 
person had committed a felony, with intent to enable the felon to escape or to 
avoid arrest, trial, conviction or punishment after the commission of the felony, 
on conviction thereof shall be imprisoned in the custody of the Department of 
Corrections as follows: 

(a) If the felony was a violent crime: 

(i) If the maximum punishment was life, death or twenty (20) years or 
more, for a period not to exceed twenty (20) years; or 

(ii) If the maximum punishment for the violent felony was less than 
twenty (20) years, for a period not to exceed the maximum punishment. 

(b) If the felony was a nonviolent crime: 

(i) If the maximum punishment for the nonviolent felony was ten (10) 
years or more, for a period not to exceed ten (10) years; or 

(ii) If the maximum punishment for the nonviolent felony was less 
than ten (10) years, for a period not to exceed the maximum punishment. 
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(2) For the purposes of this section, "violent crime" means homicide, 
robbery, manslaughter, sex crimes, burglary of an occupied dwelling, aggra- 
vated assault, kidnapping, drive-by shooting, armed robbery, felonious abuse 
of a vulnerable person, felonies subject to an enhanced penalty, felony child 
abuse or exploitation, or any violation of Section 97-5-33 relating to exploita- 
tion of children, Section 97-5-39(l)(b), 97-5-39(l)(c) or 97-5-39(2) relating to 
child neglect or abuse, or Section 63-11-30(5) relating to aggravated DUI. 

(3) In the prosecution of an offense under this section, it shall not be 
necessary to aver in the indictment or to prove on the trial that the principal 
has been convicted or tried. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 8 (7); 1857, ch. 64, art. 
3; 1871, § 2485; 1880, § 2699; 1892, § 951; 1906, § 1027; Hemingway's 1917, 
§ 752; 1930, § 770; 1942, § 1996; Laws, 2012, ch. 496, § 1, eff from and after 
passage (approved April 30, 2012.) 

Amendment Notes — The 2012 amendment added "custody of the Department of 
Corrections as follows:" at the end of (1); added (l)(a) and (2); added "of an offense under 
this section" following "prosecution" at the beginning of (3). 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any felony violation, see § 99-19-73. 

JUDICIAL DECISIONS 



1. In general. 

2. Evidence; generally. 

3. — Sufficiency. 

4. Instructions. 

1. In general. 

By defendant's own admission, corrobo- 
rated by testimony, defendant was a prin- 
cipal to the crime of murder and thus he 
could not have been at the same time an 
accessory after the fact under Miss. Code 
Ann. § 97-1-5 and defendant was not en- 
titled to an instruction on such. Williams 
v. State, 994 So. 2d 808 (Miss. Ct. App. 
2008), writ of certiorari denied by 998 So. 
2d 1010, 2008 Miss. LEXIS 665 (Miss. 
2008). 

Attorney's disbarment was appropriate 
pursuant to Miss. R. Disc. St. Bar 6 be- 
cause the attorney had pled guilty to the 
crime of accessory after the fact in viola- 
tion of Miss. Code Ann. § 97-1-5 and she 
had been ordered to voluntarily surrender 
her license to practice law; all procedural 
prerequisites had been met and disbar- 
ment was required. Miss. Bar v. Smith- 
Miller, 962 So. 2d 545 (Miss. 2007). 

Where there was a conflict between the 
sentencing order and the commitment or- 



der, the sentencing order that stated that 
the inmate was to serve three years in 
prison and two years on supervised re- 
lease controlled; thus, the five year sen- 
tence was valid under Miss. Code Ann. 
§ 97-1-5 for his conviction of accessory 
after the fact to murder. Fuller v. State, 
914 So. 2d 1230 (Miss. Ct. App. 2005). 

The indictment for accessory-after-the- 
fact properly charged defendant with the 
completed crime for which she was con- 
victed, rather than an attempted crime, 
because the indictment tracked the lan- 
guage of Miss. Code Ann. § 97-1-5 and the 
use of the language "in an attempt to 
assist" her son described the mental state 
required for a conviction of accessory-af- 
ter-the fact, which was that the defendant 
acted with "intent to enable" a felon to 
escape or avoid arrest, trial, conviction or 
punishment as provided in § 97-1-5. 
There was overwhelming evidence that 
defendant's son had committed a felony, 
that defendant knew her son was wanted 
by authorities, and that defendant aided 
her son in evading justice by harboring 
him and concealing him from law enforce- 
ment. Young v. State, 908 So. 2d 819 
(Miss. Ct. App. 2005). 
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One cannot be both a principal in the 
crime and an accessory after the fact. 
Hoops v. State, 681 So. 2d 521 (Miss. 
1996). 

One of the critical distinctions between 
being an accessory before and after the 
fact is whether the felony is complete at 
the time assistance is rendered. One is an 
accessory before the fact when assistance 
is rendered the principal before the felony 
is completed in order to help the principal 
in the commission or completion of the 
offense; this would include entering into a 
pre-arranged plan for escape of the prin- 
cipals. An accessory before the fact neces- 
sarily participates in the design of the 
felony while an accessory after the fact is 
a person assisting one, who has completed 
the commission of a felony, to avoid being 
apprehended, arrested, convicted, etc. 
Gangl v. State, 539 So. 2d 132 (Miss. 
1989). 

Under this section, the state must prove 
(1) that a completed felony has been com- 
mitted; (2) that the accused concealed, 
received, relieved, aided or assisted a 
felon, knowing that such person had com- 
mitted a felony; and (3) that such aid or 
assistance was rendered with intent to 
enable such felon to escape or to avoid 
arrest, trial, conviction or punishment af- 
ter the commission of such felony. Rede- 
velopment Auth. v. Sewell, 290 So. 2d 924 
(Miss. 1974). 

When one is accused of aiding a felon 
after the commission of a felony, such 
felon should be identified, either by name 
or in some other manner, so the accused 
might know with certainty the person he 
is charged with aiding or assisting, and 
such identity should be set forth in the 
indictment and proved. Redevelopment 
Auth. v. Sewell, 290 So. 2d 924 (Miss. 
1974). 

Owner of automobile who loaned his 
automobile to killer and his brother in 
county of owner's residence, adjoining 
county in which killing took place, was not 
subject to prosecution as an accessory 
after the fact in county in which killing 
occurred because killer and his brother, 
who drove the automobile, thereafter 
drove through such county on the way to 
the killer's home, where, although defen- 
dant was aware of the crime, he had no 



connection therewith, and killer's brother, 
in driving the automobile, was not the 
agent of the owner. Washington v. State, 
196 Miss. 293, 17 So. 2d 203 (1944). 

A person cannot be both a principal and 
an accessory after the fact. Crosby v. 
State, 179 Miss. 149, 175 So. 180 (1937). 

Assistance rendered principal before 
felony is completed to avoid arrest there- 
for makes person rendering assistance an 
"accessory before and not after the fact." 
Crosby v. State, 179 Miss. 149, 175 So. 180 
(1937). 

One indicted as a participant in or ac- 
cessory before the fact to a murder cannot 
be convicted as an accessory after the fact. 
Harper v. State, 83 Miss. 402, 35 So. 572 
(1904). 

2. Evidence; generally. 

Defendant pointed out that he had not 
taken the victim's money, rather, that it 
was a co-defendant who took it, and that 
the State's evidence did not introduce him 
on the scene of the robbery until after it 
had been completed by his co-defendant. 
He also argued that the State had failed to 
prove that the victim had been kidnapped 
before he was killed, and therefore, the 
State had failed to prove the corpus delicti 
of kidnapping; however, considering all of 
the evidence in the light most favorable to 
the State, the trial court did not err in 
denying defendant's motion for judgment 
notwithstanding the verdict with respect 
to the accessory to armed robbery and 
kidnapping charges, as defendant as- 
sisted his co-defendant by holding a gun 
on the victim's friend and prevented that 
friend from assisting the victim or escap- 
ing to obtain assistance before the victim 
was transferred to another location and 
then repeatedly shot by his co-defendant. 
Parks v. State, 884 So. 2d 738 (Miss. 
2004). 

Defendant pointed out that he had not 
taken the victim's money, rather, that it 
was a co-defendant who took it, and that 
the State's evidence did not introduce him 
on the scene of the robbery until after it 
had been completed by his co-defendant. 
He also argued that the State had failed to 
prove that the victim had been kidnapped 
before he was killed, and therefore, the 
State had failed to prove the corpus delicti 
of kidnapping; however, considering all of 
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the evidence in the light most favorable to 
the State, the trial court did not err in 
denying defendant's motion for judgment 
notwithstanding the verdict with respect 
to the accessory to armed robbery and 
kidnapping charges, as defendant as- 
sisted his co-defendant by holding a gun 
on the victim's friend and prevented that 
friend from assisting the victim or escap- 
ing to obtain assistance before the victim 
was transferred to another location and 
then repeatedly shot by his co-defendant. 
Parks v. State, 884 So. 2d 738 (Miss. 
2004). 

Indictment charging making of lewd 
suggestion by defendant to victim and 
violent making of attack or assault upon 
victim properly charges attempted rape 
under § 97-3-65, rather than assault with 
intent to rape under § 97-3-71, where 
indictment accurately tracks § 97-3-65 by 
omitting mention of "previous chaste 
character" and affirmatively asserts "car- 
nally know," and where, at trial, at specific 
request of defendant, defendant is in- 
formed that prosecution is under § 97- 
3-65 and defendant makes no objection to 
being tried under that statute. Harden v. 
State, 465 So. 2d 321 (Miss. 1985). 

Although defendant may very well have 
been an accessory after the fact under this 
section, the state never made a jury issue 
that he was engaged in a conspiracy under 
§ 97-1-1, where he had been trying to 
extricate his brother and a very good 
friend when he violated the law by pos- 
sessing and transporting marijuana. Ken- 
nedy v. State, 454 So. 2d 495 (Miss. 1984). 

In a prosecution for conspiracy to sell 
heroin, the trial court properly overruled 
defendant's plea in bar based on the two 
year statute of limitations, where defen- 
dant was shown to be a conspirator in a 
drug-selling ring, and where the proof 
showed that a co-conspirator, tried jointly 
with defendant, had illegally sold heroin 
to a narcotics agent within the two-year 
span prior to the indictment of defendant; 
once a defendant is established as being a 
conspirator, he remains a part of the con- 
spiracy until he has extricated himself 
therefrom by communicating his aban- 
donment in a manner reasonably expected 
to reach his co-conspirators. Norman v. 
State, 381 So. 2d 1024 (Miss. 1980). 



Evidence that defendant was himself a 
principal in the felonious killing of the 
woman was not admissible. Crosby v. 
State, 179 Miss. 149, 175 So. 180 (1937). 

Evidence that defendant procured pistol 
with which woman was killed without 
knowledge or consent of its owner and 
gave it to murderer, and that defendant, 
with knowledge that murderer had killed 
woman, surreptitiously returned pistol to 
the place from which he had procured it, 
was competent as bearing on defendant's 
knowledge that murderer had killed 
woman with the pistol. Crosby v. State, 
179 Miss. 149, 175 So. 180 (1937). 

Evidence that defendant knew when he 
gave pistol to murderer that murderer 
intended to kill woman with pistol was 
admissible. Crosby v. State, 179 Miss. 149, 
175 So. 180 (1937). 

Admission of defendant's confession 
that he concealed pistol was not error, in 
view of evidence as to concealment of 
pistol. Crosby v. State, 179 Miss. 149, 175 
So. 180 (1937). 

Admission of evidence as to defendant's 
burning of overalls worn by murderer at 
time of killing was not error. Crosby v. 
State, 179 Miss. 149, 175 So. 180 (1937). 

Proof of murder by alleged principal as 
original proposition, was not error, not- 
withstanding defendant's admission of 
murder by alleged principal. Crosby v. 
State, 179 Miss. 149, 175 So. 180 (1937). 

Evidence that defendant at first denied 
any knowledge of murder when ques- 
tioned by police shortly thereafter, and 
that he subsequently admitted that he 
was present and saw the murder, was not 
admissible where defendant was charged 
with the homicide at time of questioning. 
Crosby v. State, 179 Miss. 149, 175 So. 180 
(1937). 

3. — Sufficiency. 

Defendant's conviction for being an ac- 
cessory after the fact to her husband's 
crime of statutory rape by assisting her 
daughter in obtaining an abortion was 
appropriate because defendant had con- 
cealed, received, relieved, aided, or as- 
sisted her husband and those actions were 
sufficient under Miss. Code Ann. § 97-1-5 
to support the conviction. Sherron v. 
State, 959 So. 2d 30 (Miss. Ct. App. 2006), 
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writ of certiorari denied by 958 So. 2d 
1232, 2007 Miss. LEXIS 375 (Miss. 2007). 

Evidence was sufficient to support de- 
fendant's conviction for accessory-after- 
the-fact of the crime of possession of mari- 
juana with intent to distribute pursuant 
to Miss. Code Ann. § 97-1-5 where the 
evidence showed that defendant failed to 
call police as she had been instructed if 
her son, who was wanted on a marijuana 
conviction, returned to her home, and she 
failed to answer the door when police 
came back to the house and found defen- 
dant's son inside. There was overwhelm- 
ing evidence that defendant's son had 
committed a felony, that defendant knew 
her son was wanted by authorities, and 
that defendant aided her son in evading 
justice by harboring him and concealing 
him from law enforcement. Young v. State, 
908 So. 2d 819 (Miss. Ct. App. 2005). 

Because the evidence showed that de- 
fendant accompanied others in retrieving 
stolen property and disposing of it, there 
was sufficient evidence to support defen- 
dant's conviction of accessory after the 
fact to burglary. Martin v. State, 834 So. 
2d 727 (Miss. Ct. App. 2003). 

The evidence was sufficient to support a 
conviction of accessory after the fact of 
robbery where the defendant was a part of 
the robbery plans in the beginning, she 
kept and provided the get-away automo- 
bile after the bank was robbed but before 
the active robbers had completed their 
flight, and she gave orders to her confed- 
erates after all of them were apprehended. 
Harrell v. State, 583 So. 2d 963 (Miss. 
1991). 

A jury would have been warranted in 
finding the defendant guilty as an acces- 
sory after the fact to burglary or larceny, 
but not as a principal to burglary, where 
the defendant was present at the time of 
the burglary of a store but neither as- 
sisted nor encouraged the perpetrator of 
the burglary by any word or act to commit 
the crime. Smith v. State, 523 So. 2d 1028 
(Miss. 1988). 

Evidence was sufficient to support 
guilty verdict of accessory after the fact of 
larceny where defendant assisted in dis- 
position of items of personal property 
taken in course of burglary. Buckley v. 
State, 511 So. 2d 1354 (Miss. 1987). 



Facts and circumstances known to ac- 
cused at time of his arrest while aiding in 
transportation of stolen tires, were insuf- 
ficient to support conclusion that he knew 
a felony had been committed or that he 
was assisting the felon (whoever he might 
have been) dispose of tires. Redevelop- 
ment Auth. v. Sewell, 290 So. 2d 924 
(Miss. 1974). 

State must prove that the alleged prin- 
cipal feloniously killed the woman and 
that thereafter the defendant, with actual 
knowledge thereof, committed specific 
acts with intent thereby to enable the 
alleged principal to escape or to avoid 
arrest, trial, conviction, or punishment. 
Crosby v. State, 179 Miss. 149, 175 So. 180 
(1937). 

Whether murder by alleged principal 
should be proved as original proposition in 
prosecution for statutory offense of being 
accessory after the fact to a murder, 
wherein defendant admitted murder by 
alleged principal, rested in trial court's 
sound discretion, which would not be in- 
terfered with in absence of manifest 
abuse. Crosby v. State, 179 Miss. 149, 175 
So. 180 (1937). 

4. Instructions. 

Circuit court did not err when it refused 
a proposed accessory after the fact in- 
struction because there was no evidence 
that defendant acted to help an accom- 
plice avoid being punished for killing the 
victim as the accomplice testified that 
defendant shot the victim twice in the 
back, but defendant chose not to testify. 
Leagea v. State, 138 So. 3d 184 (Miss. Ct. 
App. 2013), writ of certiorari denied by 
2014 Miss. LEXIS 251 (Miss. May 15, 
2014). 

Defendant juvenile was not entitled to 
an accessory-after-the-fact instruction 
since defendant's involvement in the un- 
derlying robbery began earlier in the day 
when the group decided to go "hit a lick" 
and headed to the gas station where the 
victim was killed. Hye v. State, — So. 3d 
— , 2013 Miss. App. LEXIS 292 (Miss. Ct. 
App. May 28, 2013). 

Trial judge did not err in denying defen- 
dant's request for lesser offense instruc- 
tions on accessory after the fact and/or 
receiving stolen goods, Miss. Code Ann. 
§§ 97-17-70 and 97-1-5, as these lesser 



31 



§ 97-1-5 



Crimes 



offenses were separate and distinct from 
those charged, and there was no eviden- 
tiary basis to support the requisite knowl- 
edge element for either instruction. 
Brazzle v. State, 13 So. 3d 810 (Miss. 
2009). 

Trial court did not err by refusing to 
give defendant's requested accessory-af- 
ter- the-fact jury instruction because con- 
sidering the evidence in the light most 
favorable to defendant, a reasonable jury 
could not have found defendant guilty as 
an accessory after the fact. There was no 
evidence that defendant acted with the 
intent to enable the man with the crooked 
eye to escape or avoid arrest, trial, convic- 
tion, or punishment for the victim's mur- 
der. Brown v. State, 19 So. 3d 85 (Miss. Ct. 
App. 2008), writ of certiorari denied by 19 
So. 3d 82, 2009 Miss. LEXIS 489 (Miss. 
2009). 

At defendant's trial for capital murder 
during the commission of a robbery, defen- 
dant was not entitled to a lesser-offense 
instruction of accessory-after-the-fact un- 
der Miss. Code Ann. § 97-1-5. The pro- 
posed instruction lacked an evidentiary 
basis; defendant said that he became un- 
comfortable about the incident only later 
that evening, but remained unaware that 
any felony had been committed. Dampier 
v. State, 973 So. 2d 221 (Miss. 2008). 

In a capital murder case, the trial court 
did not err in refusing defendant's re- 
quested jury instruction concerning acces- 
sory after the fact as the evidence clearly 
demonstrated defendant's involvement 
prior to the crime, that she was the mas- 
termind of the plot to kill her husband, 
that she gave incriminating statements to 
law enforcement that described her con- 
versations with a co-conspirator and oth- 
ers regarding having her husband killed, 
and her son's statement revealed that 
defendant told him where his father had 
hidden the pistol that was used to kill 
him. Byrom v. State, 863 So. 2d 836 (Miss. 
2003), writ of certiorari denied by 543 U.S. 



826, 125 S. Ct. 71, 160 L. Ed. 2d 40, 2004 
U.S. LEXIS 5754, 73 U.S.L.W. 3207 
(2004). 

In a prosecution for capital murder, the 
trial court properly refused to instruct the 
jury regarding accessory after the fact 
where the defendant's two coperpetrators 
both testified that the defendant took part 
in designing the attempted robbery and 
escape and one of them placed the defen- 
dant as the "getaway" driver, and the only 
contrary evidence was the defendant's 
own in which he claimed that he was 
never involved in planning any crime and 
that he never assisted either 
coperpetrator afterwards in any way. 
Mangum v. State, 762 So. 2d 337 (Miss. 
2000). 

An indispensable element of the crime 
of concealing, receiving, or relieving a 
felon, or aiding or assisting a felon, with 
the intent to enable such felon to escape or 
to avoid arrest, trial, conviction, or pun- 
ishment after the commission of a felony, 
is guilty knowledge on the part of the one 
charged with the crime. Matula v. State, 
220 So. 2d 833 (Miss. 1969). 

From the mere fact that the defendant 
traveled with the perpetrator of an at- 
tempted burglary, it could not be inferred 
that the defendant had committed the 
offense of feloniously concealing, receiv- 
ing, or relieving a felon, or aiding or as- 
sisting him in the attempted burglary 
with the intent to enable such felon to 
escape or to avoid indictment, trial, con- 
viction, or punishment. Matula v. State, 
220 So. 2d 833 (Miss. 1969). 

In prosecution for statutory offense of 
being an accessory after the fact to the 
murder of a woman, instruction that prin- 
cipal in commission of felony cannot 
thereafter become an accessory after the 
fact, and that defendant could not be con- 
victed of being an accessory after the fact 
if he himself murdered woman or assisted 
another so to do, should have been 
granted. Crosby v. State, 179 Miss. 149, 
175 So. 180 (1937). 
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ALR. Offense of aiding and abetting 
illegal possession of drugs or narcotics. 47 
A.L.R.3d 1239. 

Acquittal of principal, or his conviction 
of lesser degree of offense, as affecting 
prosecution of accessory, or aider and 
abettor. 9 A.L.R.4th 972. 

Adverse presumption or inference 
based on failure to produce or examine 
codefendant or accomplice who is not on 
trial — modern criminal cases. 76 
A.L.R.4th 812. 



Am Jur. 21 Am. Jur. 2d, Criminal Law 
§ 170. 

CJS. 22 C.J.S., Criminal Law §§ 179- 
181. 

Practice References. McCloskey and 
Schoenberg, Criminal Law Deskbook 
(Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



§ 97-1-6. Directing or causing felony to be committed by 
person under age of seventeen years. 

In addition to any other penalty and provision of law, any person over the 
age of seventeen (17) who shall direct or cause any person under the age of 
seventeen (17) to commit any crime which would be a felony if committed by an 
adult shall be guilty of a felony and upon conviction shall be fined not more 
than Ten Thousand Dollars ($10,000.00) or imprisoned for not more than 
twenty (20) years, or both. 

SOURCES: Laws, 1994, ch. 595, § 7, eff from and after July 1, 1994. 



JUDICIAL DECISIONS 



1. Evidence sufficient to sustain convic- 

tion. 

2. Evidence insufficient to sustain a con- 

viction. 

1. Evidence sufficient to sustain con- 
viction. 

The evidence was sufficient to support 
the defendant's conviction under the stat- 
ute where one of his coperpetrators, who 
was under 17 years of age, testified that 
the defendant planned the crime and that 
he would not have committed the crime if 
the defendant had not planned it, and 
where the evidence showed that the 
coperpetrator actually assisted in the 
crime. Mamon v. State, 724 So. 2d 878 
(Miss. 1998). 



2. Evidence insufficient to sustain a 
conviction. 

Miss. Code Ann. § 97-1-6 pertains to 
persons over the age of seventeen and not 
persons who are seventeen at the time a 
crime is committed. Therefore, a convic- 
tion for directing or causing a minor to 
commit a felony was based on insufficient 
evidence because appellant was only 17 
when a crime was committed; moreover, 
the jury instructions failed to include the 
necessary language that appellant be over 
seventeen at the time of the crime. 
Armstead v. State, 80 So. 3d 112 (Miss. Ct. 
App. 2011), writ of certiorari denied en 
banc by 80 So. 3d 111, 2012 Miss. LEXIS 
77 (Miss. 2012). 



RESEARCH REFERENCES 



ALR. Validity, Construction, and Appli- licitation to Commit Crime of Violence. 49 
cation of 18 U.S.C.S. 373, Proscribing So- A.L.R. Fed 2d 333. 
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§ 97-1-7. Attempt to commit offense; punishment. 

(1) Every person who shall design and endeavor to commit an offense, and 
shall do any overt act toward the commission thereof, but shall fail therein, or 
shall be prevented from committing the same, on conviction thereof, shall, 
where no other specific provision is made by law for the punishment of the 
attempt, be punished by imprisonment and fine for a period and for an amount 
not greater than is prescribed for the actual commission of the offense so 
attempted. 

(2) Every person who shall design and endeavor to commit an act which, 
if accomplished, would constitute an offense of murder under Section 97-3-19, 
but shall fail therein, or shall be prevented from committing the same, shall be 
guilty of attempted murder and, upon conviction, shall be imprisoned for life in 
the custody of the Department of Corrections if the punishment is so fixed by 
the jury in its verdict after a separate sentencing proceeding. If the jury fails 
to agree on fixing the penalty at imprisonment for life, the court shall fix the 
penalty at not less than twenty (20) years in the custody of the Department of 
Corrections. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 8 (3); 1857, ch. 64, art. 
20; 1871, § 2809; 1880, § 2713; 1892, § 973; 1906, § 1049; Hemingway's 1917, 
§ 777; 1930, § 793; 1942, § 2017; Laws, 2013, ch. 510, § 1, eff from and after 
July 1, 2013. 

Amendment Notes — The 2013 amendment in (1), inserted "other specific" 
preceding "provision is made by law for the punishment of," substituted "the attempt" 
for "such offense," substituted "by imprisonment and fine" for "as follows: If the offense 
attempted to be committed be capital, such offense shall be punished by imprisonment 
in the penitentiary not exceeding ten years; if the offense attempted be punishable by 
imprisonment in the penitentiary, or by fine and imprisonment in the county jail, then 
the attempt to commit such offense shall be punished"; added (2); and made minor 
stylistic changes. 

Cross References — Murder, as provided in subsection (2) of this section, defined as 
crime of violence, see § 97-3-2. 

Mandatory reporting of offense under this section relating to the attempt to commit 
any of the offenses listed in § 97-5-51(1) when committed by an adult against a minor 
under the age of sixteen, see § 97-5-51. 

Arrests without warrant, see § 99-3-7. 

An insane person charged with crime, see § 99-13-3. 

Conviction of attempt as constituent of offense charged, see § 99-19-15. 



JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

3. Particular offenses 

4. — Burglary. 

5. — Embezzlement. 

6. — False pretenses. 

7. — Homicide. 

8. — Sexual offenses. 

9. Evidence. 



Defendant's right against double-jeop- 
ardy was not violated because, while the 
counts for fondling, under Miss. Code 
Ann. § 97-5-23(1), and the attempted- 
sexual-battery, under Miss. Code. Ann. 



1. In general. 



10. — Miscellaneous. 



11. Sentence. 
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§ 97-1-7, stemmed from the same encoun- 
ter, the elements of the crimes were not 
the same as each count contained an ele- 
ment not contained in the other. At- 
tempted sexual battery did not contain 
the element of gratification of lust, while 
fondling did not require the element of 
penetration. Moore v. State, 112 So. 3d 
1084 (Miss. Ct. App. 2013). 

Defendant was not entitled to instruc- 
tion on abandonment as a defense to a 
charge of attempted carjacking where de- 
fendant ceased effort to steal a sports 
utility vehicle only after defendant's ef- 
forts to unlock the vehicle's doors were 
thwarted by a passenger sitting inside the 
vehicle. Kizart v. State, 795 So. 2d 582 
(Miss. Ct. App. 2001). 

Generally, attempt to commit a crime is 
an indictable offense, which is separate 
and distinct from the crime itself. Eakes v. 
State, 665 So. 2d 852 (Miss. 1995). 

In general, this section requires a show- 
ing of 3 elements: (1) an attempt to com- 
mit a particular crime, (2) a direct ineffec- 
tual act done toward its commission, and 
(3) the failure to consummate its commis- 
sion. McGowan v. State, 541 So. 2d 1027 
(Miss. 1989). 

In order to prove abandonment as a 
defense to the crime of attempt, the defen- 
dant must prove that he voluntarily aban- 
doned his intent and did not have his 
intent frustrated by the resistance of the 
victim or the intervention of a third party. 
Pruitt v. State, 528 So. 2d 828 (Miss. 
1988). 

The 3 elements of an attempt to commit 
a specific crime are an intent to commit 
the crime, a direct ineffectual act done 
towards its commission, and the failure to 
consummate its commission. Edwards v. 
State, 500 So. 2d 967 (Miss. 1986). 

An attempt is an offense separate from 
the completed offense and it is indictable 
and punishable as such. McCullum v. 
State, 487 So. 2d 1335 (Miss. 1986). 

An attempt to commit a crime is an 
indictable offense separate and distinct 
from the crime itself, and failure to com- 
mit the target crime is an essential ele- 
ment of an attempt; accordingly, it was 
error to prosecute defendant on the charge 
of attempted armed robbery where there 
was conclusive proof that the robbery had 



been consummated. Mason v. State, 430 
So. 2d 857 (Miss. 1983). 

Mere acts of preparation do not consti- 
tute an attempt; there must be some overt 
act which goes beyond mere preparation 
or planning. Smith v. State, 279 So. 2d 652 
(Miss. 1973). 

The gravamen of the offense of an at- 
tempt to commit a crime is fixed by the 
statutory requirement that the defendant 
must do an overt act toward the commis- 
sion thereof and be prevented from its 
consummation. State v. Lindsey, 202 Miss. 
896, 32 So. 2d 876 (1947). 

Under the attempt statute no greater 
punishment may be administered than 
that prescribed for the actual commission 
of the offense attempted. Grillis v. State, 
196 Miss. 576, 17 So. 2d 525 (1944). 

Whenever the design of a person to 
commit crime is clearly shown, slight acts 
done in furtherance will constitute an 
attempt. Dill v. State, 149 Miss. 167, 115 
So. 203 (1928). 

In prosecution for attempt to commit 
offense, state must charge and prove overt 
act. Dill v. State, 149 Miss. 167, 115 So. 
203 (1928). 

Necessary elements constituting crime 
are, intent to commit, and overt act. Miller 
v. State, 130 Miss. 730, 95 So. 83 (1923). 

The rule that the act attempted must be 
a possibility has no application where it 
merely becomes impossible for the crime 
to be committed. Stokes v. State, 92 Miss. 
415, 46 So. 627 (1908). 

2. Indictment. 

Indictment was not defective for failing 
to include the third element of attempted 
burglary: the failure to consummate its 
commission. The use of the word "at- 
tempt" gave defendant sufficient notice 
that the State would prove that the crime 
was not successfully committed. Spear- 
man v. State, — So. 3d — , 2010 Miss. App. 
LEXIS 107 (Miss. Ct. App. Mar. 2, 2010), 
reversed by, remanded by 58 So. 3d 30, 
2011 Miss. App. LEXIS 277 (Miss. Ct. App. 
2011). 

Indictment was not defective for failing 
to include the third element of attempted 
burglary: the failure to consummate its 
commission. The use of the word "at- 
tempt" gave defendant sufficient notice 
that the State would prove that the crime 
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was not successfully committed. Spear- 
man v. State, — So. 3d — , 2010 Miss. App. 
LEXIS 107 (Miss. Ct. App. Mar. 2, 2010), 
reversed by, remanded by 58 So. 3d 30, 
2011 Miss. App. LEXIS 277 (Miss. Ct. App. 
2011). 

Indictment for aggravated assault, 
Miss. Code Ann. § 97-3-7 (Rev. 2006), was 
not fatally defective because it did not 
need to specify an overt act of attempt 
where defendant was not indicted under 
the general attempt statute, Miss. Code 
Ann. § 97-1-7 (Rev. 2006). Thus, the pre- 
vious decision in Joshua v. State, 445 So. 
2d 221 (Miss. 1984), which held that that 
the separate elements of attempt had to 
be set out in a criminal indictment for 
aggravated assault, was expressly over- 
ruled. Brooks v. State, 18 So. 3d 833 (Miss. 
2009). 

Indictment against defendant described 
the charge of attempted burglary by citing 
the burglary statute, providing the details 
of the alleged attempted burglary, and 
supplying the details concerning the fail- 
ure to complete the burglary; thus, the 
indictment against defendant stated the 
essential facts, and fully notified him of 
the nature and cause of the charges 
brought against him, and therefore the 
trial court did not err in denying the 
motion to quash the indictment. Brown v. 
State, 961 So. 2d 720 (Miss. Ct. App. 
2007). 

Defendant was originally indicted for 
attempted breaking and entering, but the 
indictment was properly amended when 
the amendment was one of form, not sub- 
stance, and defendant had notice, and the 
indictment never made reference to Miss. 
Code Ann. § 97-1-7; had the original in- 
dictment stated "Attempted Burglary, 
Miss. Code Ann. § 97-1-7" or failed to 
provide "Burglary of a Dwelling, Miss. 
Code Ann. § 97-17-23," then unquestion- 
ably the amendment would have been one 
of substance rather than form, and the 
supreme court would have been compelled 
to reverse the trial court's conviction and 
sentence. This indictment, however, was 
styled and read "Burglary of a Dwelling, 
Miss. Code Ann. § 97-17-23." Spears v. 
State, 942 So. 2d 772 (Miss. 2006). 

Because the information did not suffi- 
ciently charge defendant with armed rob- 



bery, as it did not charge the overt act as 
the display of a weapon by another perpe- 
trator and then the shooting of the victim, 
defendant's armed robbery conviction, the 
result of a guilty plea, was reversed; how- 
ever, because there was a sufficient charge 
of simple robbery, if not for the word 
"attempt," the court affirmed a conviction 
of robbery, and remanded for sentencing 
on that count. Neal v. State, 936 So. 2d 
463 (Miss. Ct. App. 2006). 

Miss. Code Ann. § 41-29-313 made pos- 
session of precursor chemicals unlawful, 
and Miss. Code Ann. § 97-1-7 (the at- 
tempt statute), and Miss. Code Ann. § 41- 
29-313, when viewed together, gave the 
elements of the crime of attempted posses- 
sion of precursor drugs or chemicals. 
Thus, where defendant was charged with 
attempted possession of precursor chemi- 
cals, his argument that the trial court had 
erred in allowing him to plead guilty to a 
nonexistent statute of attempted posses- 
sion of precursor chemicals was rejected. 
Green v. State, 880 So. 2d 377 (Miss. Ct. 
App. 2004). 

Indictment had to set out with certainty 
the specific conduct that the State as- 
serted to be the overt act undertaken by 
the defendant in order to indict for an 
attempt; the indictment was rendered 
void where it did not contain a plain, 
concise and definite written statement of 
the essential facts constituting the offense 
charged because of its failure to set out 
with any certainty defendant's overt act 
intended to aid the felon's escape. White v. 
State, 851 So. 2d 400 (Miss. Ct. App. 
2003). 

Since the principal offenses of welfare 
fraud as denned in Mississippi Code § 97- 
19-71 include attempts, an indictment for 
a principal welfare fraud offense is in no 
way defective because it employs the word 
"attempt," and the state is not limited at 
trial to proof only of the attempt. McCul- 
lum v. State, 487 So. 2d 1335 (Miss. 1986). 

Indictment charging attempted child 
abuse may be amended to reflect code 
section under which defendant is charged 
and need not use precise words of statute. 
Watson v. State, 483 So. 2d 1326 (Miss. 
1986). 

Prior to adoption of Uniform Criminal 
Rules of Circuit Court Practice, an indict- 
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ment charging that defendant "did unlaw- 
fully, wilfully, feloniously and forcibly at- 
tempt to rape and ravage... a female 
above the age of 12 years, without the 
consent and against the will of..." was 
insufficient; the defect was not waived by 
defendant's failure to demur, and his con- 
viction was reversed. Maxie v. State, 330 
So. 2d 277 (Miss. 1976). 

An indictment which charged the defen- 
dant with intent to murder, designating 
the intended victim as well as charging 
overt acts of arming himself with a rifle 
and transporting himself to a point where 
he expected to find the victim, charged an 
intent to commit an offense, as well as an 
overt act toward its commission, and was 
not demurrable. Ford v. State, 218 So. 2d 
731 (Miss. 1969). 

In an indictment charging the accused 
with the crime of attempting to commit 
false pretenses or cheats by organizing a 
group of people who attempted to defraud 
insurance companies by staging a fake or 
false wreck with automobiles, a statement 
that certain named individuals involved 
in the scheme bought insurance contracts 
to indemnify themselves from loss arising 
out of automobile accidents sufficiently 
described the insurance policies by desig- 
nation and type and thereby indicated 
their purport within the meaning of Code 
1942, § 2453. Prisock v. State, 244 Miss. 
408, 141 So. 2d 711 (1962). 

Indictment properly charged the offense 
of an attempt to commit the crime of 
sodomy. Taurasi v. State, 233 Miss. 330, 
102 So. 2d 120 (1958). 

An indictment for attempted rape is 
subject to demurrer where the alleged 
overt act described could have applied 
equally to other crimes. State v. Lindsey, 
202 Miss. 896, 32 So. 2d 876 (1947). 

Indictment charging attempt to obtain 
money by false pretenses held to charge 
member of board of supervisors as well as 
road contractor with false pretenses. State 
v. Fitzgerald, 151 Miss. 229, 117 So. 517 
(1928). 

Indictment charging attempt to obtain 
money by false pretenses by virtue of 
contract with county held fatally defective 
because not setting forth contract. State v. 
Fitzgerald, 151 Miss. 229, 117 So. 517 
(1928). 



Allegation that alleged false account by 
contractor was prepared, signed and ap- 
proved and filed with board of supervisors, 
charged overt act. State v. Fitzgerald, 151 
Miss. 229, 117 So. 517 (1928). 

Chastity of female not element of de- 
fense and need not be alleged in prosecu- 
tion for attempt to rape female of previous 
chaste character; separate offense from 
assault to rape female not of previous 
chaste character. Watkins v. State, 134 
Miss. 211, 98 So. 537 (1923); Hicks v. 
State, 130 Miss. 411, 94 So. 218 (1922). 

Accused entitled to have particulars al- 
leged to constitute overt act of crime 
stated in the indictment. Stapleton v. 
State, 130 Miss. 737, 95 So. 86 (1923). 

It is sufficient to charge an attempt to 
commit a crime, coupled with an act to- 
wards it, falling short of the thing in- 
tended. State v. Wade, 102 Miss. 711, 59 
So. 880 (1912). 

3. Particular offenses. 

Where defendant confessed that he at- 
tacked the victim when she would not lend 
him money, and then searched the house 
for money after the victim was dead, suf- 
ficient evidence existed, at a minimum, to 
support a finding of attempted armed rob- 
bery, which under Miss. Code Ann. § 97- 
3-79, supported a conviction for armed 
robbery. Carr v. State, 880 So. 2d 1079 
(Miss. Ct. App. 2004). 

Victim's father testified that he had 
paid between $ 3,000 and $ 4,000 for the 
truck rims; although this was not direct 
testimony as to the value of the rims, it 
circumstantially provided a basis for the 
jury to infer that the rims were worth at 
least $ 250; defendant's conviction for at- 
tempt to commit grand larceny was there- 
fore appropriate and the trial court did 
not err in denying defendant's motion for 
judgment notwithstanding the verdict, or 
in the alternative, a new trial. Smith v. 
State, 881 So. 2d 908 (Miss. Ct. App. 
2004). 

Evidence that defendants broke into a 
hotel room, assaulted one of the occupants 
with a gun, but aborted their plans after 
encountering unexpected resistance, was 
sufficient to establish that they possessed 
the requisite intent to commit an armed 
robbery; a victim's watch was found on the 
floor, and the jury could have found that 



37 



§ 97-1-7 



Crimes 



defendants removed the watch with the 
intent to take it. Broomfield v. State, 878 
So. 2d 207 (Miss. Ct. App. 2003). 

Evidence was sufficient to prove beyond 
a reasonable doubt that defendant com- 
mitted attempted sexual battery, Miss. 
Code Ann. § 97-1-7, because the second 
victim testified that (1) defendant at- 
tempted to engage in sexual penetration 
with the second victim by trying to insert 
defendant's penis into the second victim's 
mouth; (2) defendant was 24 or more 
months older than the second victim; and 
(3) the second victim was under the age of 
14 years. Bell v. State, 835 So. 2d 953 
(Miss. Ct. App. Jan. 28, 2003), remanded 
by 202 Fed. Appx. 753, 2006 U.S. App. 
LEXIS 25826 (5th Cir. Miss. 2006). 

4. — Burglary. 

Evidence was sufficient to support a 
guilty verdict for attempted burglary be- 
cause, inter alia: (1) the victim testified 
that she heard someone removing the 
screen from her bedroom window and 
breathing heavily; (2) once the scene was 
investigated by the victim and the officers, 
the screen was found removed from the 
window; and (3) the victim testified to 
having seen defendant in her backyard 
shortly after hearing the window screen 
tampering; thus, the trial court did not err 
in denying defendant's motion for a di- 
rected verdict, his request for a peremp- 
tory jury instruction, and his motion for a 
judgment notwithstanding the verdict. 
Brown v. State, 961 So. 2d 720 (Miss. Ct. 
App. 2007). 

Indictment for attempted burglary 
must set forth an overt act toward the 
commission of the offense and where in- 
dictment fails to set forth such, indict- 
ment is defective. Durr v. State, 446 So. 2d 
1016 (Miss. 1984). 

The overt act of the defendant in mov- 
ing a display stand and placing it in a 
position so that he could obtain access to 
the roof of a drug store was in furtherance 
of a design and constitutes an attempt to 
commit burglary under the provisions of 
this section [Code 1942, § 2017]. Hendrix 
v. State, 206 So. 2d 328 (Miss. 1968). 

Attempted burglary of a store building 
is a felony. McCollum v. State, 197 So. 2d 
252 (Miss. 1967). 



In prosecution for attempt to commit 
burglary with intent to steal, drunken- 
ness of accused, while no defense, re- 
mained a factor in adjudging whether 
there was present a definite intent to 
steal. Bullock v. State, 195 Miss. 340, 15 
So. 2d 285 (1943). 

"Intent" to commit burglary implies 
purpose only, while "attempt" to do so 
implies both purpose and actual effort to 
carry such purpose into effect. Jones v. 
State, 172 Miss. 597, 161 So. 143 (1935). 

Conviction of attempt to commit bur- 
glary will be sustained, if method em- 
ployed was calculated to carry out such 
unlawful purpose, though not most sen- 
sible or usual method. Jones v. State, 172 
Miss. 597, 161 So. 143 (1935). 

Intent to commit burglary was essen- 
tial, indispensable element of crime 
charged by indictment for attempting to 
break and enter dwelling house by break- 
ing or forcing window thereof, with intent 
to take, steal, and carry away personal 
property therein. Jones v. State, 172 Miss. 
597, 161 So. 143 (1935). 

Mere fact that one charged with at- 
tempt to commit burglary rattled window 
of dwelling "like he was trying to get in" 
raised no presumption that he intended to 
commit such crime. Jones v. State, 172 
Miss. 597, 161 So. 143 (1935). 

Design to effect entrance into dwelling 
unlawfully may be shown by circum- 
stances in trial for attempt to commit 
burglary. Jones v. State, 172 Miss. 597, 
161 So. 143 (1935). 

An act may be sufficient in and of itself 
to warrant jury in finding that one 
charged with attempt to commit burglary 
intended to commit such crime. Jones v. 
State, 172 Miss. 597, 161 So. 143 (1935). 

Evidence, in trial for attempt to commit 
burglary, that defendant rattled window 
of dwelling house "like he was trying to 
get in" and falsely stated that cook thereat 
had told him to bring some eggs there, 
held insufficient to sustain conviction. 
Jones v. State, 172 Miss. 597, 161 So. 143 
(1935). 

5. — Embezzlement. 

The crime of attempted embezzlement 
is not established where the evidence fails 
to show an overt act on the part of the 
defendant to commit the crime charged 
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before he abandoned his alleged purpose. 
Kern v. Noble, 206 So. 2d 200 (Miss. 1968). 

6. — False pretenses. 

Evidence, including the testimony of 
eight accomplices who testified for the 
state, sustained the conviction of an attor- 
ney for an attempt to commit the crime of 
false pretenses or cheats by organizing a 
group of people who attempted to defraud 
insurance companies by staging a fake or 
false wreck with automobiles, after hav- 
ing obtained hospitalization insurance on 
the participants and liability insurance on 
the offending vehicle. Prisock v. State, 244 
Miss. 408, 141 So. 2d 711 (1962). 

Attempt to commit false pretenses is 
indictable offense. State v. Fitzgerald, 151 
Miss. 229, 117 So. 517 (1928). 

7. -—Homicide. 

Evidence was sufficient to support a 
conviction for attempted murder where (1) 
the defendant tracked his targets, trav- 
eled the substantial distance necessary to 
furnish himself direct access to the vic- 
tims, and procured the very weapon and 
abundant ammunition with which to ac- 
complish his deadly mission, and (2) when 
the victims confronted him as to his pur- 
pose for being in Mississippi, he threat- 
ened to use the weapon to kill them. 
Morris v. State, 745 So. 2d 862 (Miss. Ct. 
App. 1999). 

The difference between attempted mur- 
der and aggravated assault is the specific 
intent requirement, for the former, and 
the element of deadly weapon use, for the 
latter. In many fact scenarios, both 
charges are established by the same evi- 
dence. McGowan v. State, 541 So. 2d 1027 
(Miss. 1989). 

A defendant who was convicted of ag- 
gravated assault and sentenced to 15 
years imprisonment was not entitled to a 
jury instruction on attempted murder 
which carries a maximum sentence of 10 
years imprisonment, even though the evi- 
dence would have supported a conviction 
for either offense, since there was no view 
of the evidence under which the defendant 
might have been found guilty of at- 
tempted murder and not guilty of aggra- 
vated assault. McGowan v. State, 541 So. 
2d 1027 (Miss. 1989). 



Evidence sustained conviction of at- 
tempted murder where defendant had the 
intent to murder his intended victim, and 
had committed overt acts toward the con- 
summation of the crime by attempting to 
forceably enter the victim's home after 
arming himself with a deadly weapon, and 
was prevented from carrying out his in- 
tent to murder only because his intended 
victim shot him first. Ledet v. State, 286 
So. 2d 817 (Miss. 1973). 

An instruction to the jury in a prosecu- 
tion for murder that even if the deceased 
attempted to have unnatural intercourse 
with the defendant, but the danger of 
accomplishment of the crime by the de- 
ceased was over and at a time when such 
danger was not imminent or impending 
the defendant tied and gagged the de- 
ceased, and if the jury finds robbery, then 
the crime was murder, was proper in pre- 
senting defendant's theory of self-defense 
and the state's theory of felony murder. 
Burns v. State, 228 Miss. 254, 87 So. 2d 
681 (1956). 

Where it was reported to officers that a 
man of certain description had attempted 
to steal an automobile and defendant an- 
swered the description and the officers 
had good ground to believe that a felony 
had been committed and the defendant 
was person who committed the crime, and 
consequently arrested the defendant 
without warrant and searched him, the 
evidence obtained incident to the search 
was admissible in prosecution for murder. 
Wheeler v. State, 219 Miss. 129, 63 So. 2d 
517 (1953), cert, denied, 346 U.S. 852, 74 
S. Ct. 67, 98 L. Ed. 367 (1953), reh'g 
denied, 346 U.S. 905, 74 S. Ct. 216, 98 L. 
Ed. 404 (1953). 

An indictment charging the defendant 
with an assault "with the intent and in the 
attempt to kill and murder," and the proof 
in the record charged an offense with 
intent to kill and murder under Code 
1930, § 787 (Code 1942, § 2011), and not 
an offense under this section [Code 1942, 
§ 2017]. Norwood v. State, 182 Miss. 898, 
183 So. 523 (1938). 

The distinction between the mere at- 
tempt to commit the offense of murder, 
and the offense with assault with intent to 
kill and murder, is that in the attempt 
statute any attempt by overt act to do an 
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act that would, if completed, amount to 
murder, regardless of the specific intent to 
kill a specific person, is made out by doing 
such acts as, if consummated, would 
amount to murder; such, for instance, as 
shooting in a public place where there are 
many people, without specific intent to kill 
any one of them or to kill anybody; the act 
being predicated upon recklessness and 
disregard of social duty, and fatally bent 
on mischief. Norwood v. State, 182 Miss. 
898, 183 So. 523 (1938). 

Where defendant attempted to procure 
R to kill a third party, and in furtherance 
of the purpose took a gun, loaded it, and 
started with R to the point where the 
killing was to occur, but was arrested, the 
act was an "attempt" within this section 
[Code 1942, § 2017]. Stokes v. State, 92 
Miss. 415, 46 So. 627 (1908). 

8. — Sexual offenses. 

Evidence was sufficient to convict defen- 
dant of attempted sexual battery pursu- 
ant to Miss. Code Ann. § 97-1-7 and Miss. 
Code Ann. § 97-3-95(l)(a) and (d) be- 
cause, inter alia: (1) there was evidence 
that defendant intended to penetrate the 
six-year-old victim's privates with his pri- 
vates, which satisfied the definition of 
penetration under Miss. Code Ann. § 97- 
3-97(a); and (2) at the time of the incident, 
defendant, who was 18, was more than 
two years older than the victim. Bracken 
v. State, 939 So. 2d 826 (Miss. Ct. App. 
2006). 

Indictment was sufficient to put defen- 
dant on notice that he was being charged 
with attempted rape, and the indictment 
specifically set forth the conduct which 
the State planned to use as evidence; 
defendant failed to complete the crime of 
rape because he was unable to get an 
erection, and consequently unable to pen- 
etrate the victim's vagina, so that the 
record supported a conviction of at- 
tempted rape. Purnell v. State, 878 So. 2d 
124 (Miss. Ct. App. 2004), writ of certio- 
rari denied by 878 So. 2d 67, 2004 Miss. 
LEXIS 938 (Miss. 2004). 

Evidence was sufficient to convict defen- 
dant of attempted sexual battery of a 
female minor where the victim testified 
that defendant asked her to get into a car 
with him and to lie down in the back of the 
car, and asked her if "he was going to get 



him some sex," and when they arrived at a 
hotel room, defendant announced to other 
men there that the victim was there to 
have sex with them. Quarles v. State, 863 
So. 2d 987 (Miss. Ct. App. 2004). 

Evidence was sufficient to prove beyond 
a reasonable doubt that defendant com- 
mitted attempted sexual battery, Miss. 
Code Ann. § 97-1-7, because the second 
victim testified that (1) defendant at- 
tempted to engage in sexual penetration 
with the second victim by trying to insert 
defendant's penis into the second victim's 
mouth; (2) defendant was 24 or more 
months older than the second victim; and 
(3) the second victim was under the age of 
14 years. Bell v. State, 835 So. 2d 953 
(Miss. Ct. App. Jan. 28, 2003), remanded 
by 202 Fed. Appx. 753, 2006 U.S. App. 
LEXIS 25826 (5th Cir. Miss. 2006). 

In a prosecution for attempted rape, the 
court's instruction to the jury on attempt 
was insufficient where it did not mention 
the requirement that the defendant be 
found either to have failed or was pre- 
vented from completing the act. Armstead 
v. State, 716 So. 2d 576 (Miss. 1998). 

Instruction on attempted sexual battery 
that required jury to find, as overt act, 
defendant's attempt to place his penis into 
victim's anus, in combination with in- 
struction that charged jury that "in order 
to prove an attempt to commit sexual 
penetration, the State must prove that the 
intended act was prevented from taking 
place by resistance or other means," fully 
and correctly charged jury on elements of 
the crime. Eakes v. State, 665 So. 2d 852 
(Miss. 1995). 

Conviction for sexual battery and at- 
tempted sexual battery was supported by 
victim's testimony that described anal and 
digital penetration, attempted anal pen- 
etration, and attempted cunnilingus, vic- 
tim's testimony that defendant had 
threatened to harm other members of her 
family if she told anyone about the abuse, 
corroboration by other witnesses, and evi- 
dence that immediately after alleged 
abuse, victim had been treated for gonor- 
rhea and chlamydia. Eakes v. State, 665 
So. 2d 852 (Miss. 1995). 

Trial court acted within its discretion by 
imposing 2 consecutive 20-year sentences 
for 2 sexual battery convictions and con- 
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current 20-year sentence for attempted 
sexual battery conviction. Eakes v. State, 
665 So. 2d 852 (Miss. 1995). 

The elements required to prove at- 
tempted capital rape are: (1) a design and 
endeavor to rape one less than 14 years 
old by one at least 18 years old, (2) an 
overt act toward the commission of rape, 
and (3) failure to complete the rape or 
prevention of completion. Henderson v. 
State, 660 So. 2d 220 (Miss. 1995). 

A trial court committed reversible error 
in failing to adequately instruct the jury 
on the elements of attempted capital rape 
where the instructions did not mention 
the element of failure to complete the rape 
or prevention of completion. Henderson v. 
State, 660 So. 2d 220 (Miss. 1995). 

At defendant's trial for attempted rape, 
admission, over defense's objections, of 
alleged victim's earring, and of testimony 
concerning earring, constituted reversible 
error where earring had not been made 
available to defense for inspection before 
trial under motion for discovery. Thomas 
v. State, 488 So. 2d 1343 (Miss. 1986). 

Attempted sexual battery is a criminal 
offense by virtue of Mississippi Code § 97- 
1-7. Gill v. State, 485 So. 2d 1047 (Miss. 
1986). 

Person who attempts to perform anal 
intercourse on another person but is pre- 
vented from doing so when other person 
flees may be convicted of attempted un- 
natural intercourse. Haymond v. State, 
478 So. 2d 297 (Miss. 1985). 

In a prosecution for attempted rape of a 
female child under the age of 12 years, the 
trial court erred in conducting an in- 
chambers interrogation of a 9-year-old girl 
to determine her competency as a witness 
where defendants and their attorneys had 
not been informed of the examination and 
did not learn of it until the prosecution 
offered the child as a rebuttal witness and 
where the court had refused to allow this 
same child to testify in a similar case the 
previous week. Allen v. State, 384 So. 2d 
605 (Miss. 1980). 

An indictment on the charge of at- 
tempted rape, charging that defendant 
attempted to commit such offense by 
stalking, chasing and running after the 
female in question, to the extent of almost 
exhausting her, in a lonesome and se- 



cluded place in the country where no one 
else was present, was demurrable for fail- 
ure sufficiently to fix the overt act in 
connection with the crime charged, since 
under such indictment defendant's pur- 
pose could have equally been a number of 
other crimes. State v. Lindsey, 202 Miss. 
896, 32 So. 2d 876 (1947). 

Sentence of accused after indictment, 
trial, and conviction under the statute 
(Code 1942, § 2361) providing for punish- 
ment of one convicted of an assault with 
intent to forcibly ravish any female of 
previous chaste character, was not im- 
proper because accused could have been 
prosecuted and sentenced under this sec- 
tion [Code 1942, § 2017]. Lee v. State, 201 
Miss. 423, 29 So. 2d 211 (1947), suggestion 
of error overruled, 201 Miss. 434, 30 So. 
2d 74 (1947), rev'd on other grounds, 332 
U.S. 742, 68 S. Ct. 300, 92 L. Ed. 330 
(1948), conformed to, 203 Miss. 264, 34 So. 
2d 736 (1948). 

Where an indictment charged the de- 
fendant with an assault with intent to 
ravish a female of previous chaste charac- 
ter, of the age of 14 years, and was drawn 
under Code 1930, § 1125 (Code 1942, 
§ 2361), it was error for the trial court to 
treat the indictment as if drawn under 
Code 1930, § 793, the attempt statute. 
John v. State, 191 Miss. 152, 2 So. 2d 800 
(1941). 

Refusal of instruction that burden was 
on state to prove that accused attempted 
to rape prosecutrix as charged held not 
error, because covered by instruction 
given at accused's request. Barnes v. 
State, 164 Miss. 126, 143 So. 475 (1932). 

In prosecution for attempt to rape, tes- 
timony respecting isolated act of sexual 
intercourse by prosecutrix held properly 
excluded as irrelevant. Barnes v. State, 
164 Miss. 126, 143 So. 475 (1932). 

Permitting witness to testify that soon 
after alleged attempted rape prosecutrix 
told witness that accused broke into her 
house held not reversible error. Barnes v. 
State, 164 Miss. 126, 143 So. 475 (1932). 

Corroboration of prosecutrix held not 
required in prosecution for attempt to 
rape. Barnes v. State, 164 Miss. 126, 143 
So. 475 (1932). 

Instructions to convict for attempt to 
rape if jury believed from evidence beyond 
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reasonable doubt that defendant commit- 
ted act specified in instructions held not 
erroneous as confusing. Barnes v. State, 
164 Miss. 126, 143 So. 475 (1932). 

9. — — Evidence. 

Defendant's convictions for attempted 
rape and statutory rape in violation of 
Miss. Code Ann. §§ 97-1-7 and 97-3- 
65(1 Kb) were proper based on the victim's 
testimony and the corroboration of that 
testimony by defendant's wife, a physician 
and a psychologist. Lee v. State, 910 So. 2d 
1123 (Miss. Ct. App. 2005). 

Supreme Court of Mississippi overrules 
Gibby v. State and finds that when a 
defendant makes an overt act and a rea- 
sonable person would believe a deadly 
weapon is present, there is no require- 
ment that the victim has to actually see 
the deadly weapon in order to convict for 
attempted armed robbery pursuant to 
Miss. Code Ann. § 97-3-79. Therefore, a 
victim is not required to have "definite 
knowledge" of a deadly weapon in the 
sense that the weapon must actually be 
seen by the victim's own eyes. Dambrell v. 
State, 903 So. 2d 681 (Miss. 2005). 

Court of appelas erred in reversing de- 
fendant's conviction for armed robbery 
where although the cashier did not actu- 
ally see the butcher knife before defen- 
dant fled, clearly, defendant intended to 
rob the store, had a deadly weapon, threw 
down the towel and knife that was in his 
possession and was only thwarted in his 
attempt to rob the store. The cashier 
gained possession of the knife once defen- 
dant discarded it and thus, it was clear 
that defendant had a weapon on entering 
the store. Dambrell v. State, 903 So. 2d 
681 (Miss. 2005). 

While the Mississippi attempt statute 
requires that the third element of at- 
tempted rape, failure to consummate, re- 
sult from extraneous causes and not a 
voluntary cessation, the extraneous cause 
was met by the struggle over a gun be- 
tween the defendant and the victim, the 
shooting of the victim, and the resulting 
death of the victim. Powers v. State, 883 
So. 2d 20 (Miss. 2003), writ of certiorari 
denied by 543 U.S. 1155, 125 S. Ct. 1297, 
161 L. Ed. 2d 121, 2005 U.S. LEXIS 1584, 
73 U.S.L.W. 3495 (2005). 



Evidence was sufficient to prove beyond 
a reasonable doubt that defendant com- 
mitted attempted sexual battery, Miss. 
Code Ann. § 97-1-7, because the second 
victim testified that (1) defendant at- 
tempted to engage in sexual penetration 
with the second victim by trying to insert 
defendant's penis into the second victim's 
mouth; (2) defendant was 24 or more 
months older than the second victim; and 
(3) the second victim was under the age of 
14 years. Bell v. State, 835 So. 2d 953 
(Miss. Ct. App. Jan. 28, 2003), remanded 
by 202 Fed. Appx. 753, 2006 U.S. App. 
LEXIS 25826 (5th Cir. Miss. 2006). 

Evidence was sufficient to establish at- 
tempted sexual battery where (1) the 
nine-year-old victim was in a check-out 
line at a store with his mother when the 
mother sent him back to the appropriate 
aisle to get a box of cereal, (2) once the 
victim got to that aisle, the defendant 
approached him and asked, using the ver- 
nacular, if he could engage in fellatio on 
the victim, (3) simultaneously with the 
verbal request, the defendant pointed to 
his own genitals, (4) the victim refused, 
and the encounter ended, and (5) the 
defendant never touched the victim or 
made any effort to restrain him. Ishee v. 
State, — So. 2d — , 2000 Miss. App. LEXIS 
412 (Miss. Ct. App. Aug. 29, 2000). 

A defendant's grabbing of the victim by 
the throat, threatening to beat her up if 
she did not remove her clothes, and an- 
nouncing his intent to rape her, consti- 
tuted an "overt act" for attempted rape. 
Pruitt v. State, 528 So. 2d 828 (Miss. 
1988). 

In a juvenile delinquency proceeding, 
evidence that the juvenile had a medium- 
sized pocketknife, forcibly took the victim 
behind a woodpile in the backyard, 
pushed her to the ground, and then volun- 
tarily stopped the assault was insufficient 
to support a finding of guilty of attempted 
rape. In re R.T., 520 So. 2d 136 (Miss. 
1988). 

Lewd suggestion to victim coupled with 
physically grabbing victim and attempt- 
ing to carry her away only to have her 
break free comes near enough to accom- 
plishment of rape as to constitute crime of 
attempted rape. Harden v. State, 465 So. 
2d 321 (Miss. 1985). 
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Undisputed evidence that defendant 
propositioned victim in lewd manner, ex- 
posed himself, seized victim and at- 
tempted to drag her away with him, and 
that lack of success in defendant's attempt 
to rape victim resulted from victim's resis- 
tance, not defendant's abandonment of 
crime, is sufficient to support conviction 
for attempted rape. Harden v. State, 465 
So. 2d 321 (Miss. 1985). 

In a prosecution for attempted sexual 
battery in violation of § 97-3-95, evidence 
was insufficient to sustain a conviction 
under this section, where the uncontra- 
dicted facts indicated that there was no 
penetration, as denned by § 97-3-97, the 
prosecution conceded that there was no 
attempt to penetrate, the defendant had 
every opportunity to penetrate if he had 
wished to do so, and his failure was not 
the product of his victim's admittedly in- 
effective resistance or the intervention of 
extraneous causes. West v. State, 437 So. 
2d 1212 (Miss. 1983). 

Evidence, including positive identifica- 
tion of the accused by two residents of the 
dwelling, was sufficient to sustain a con- 
viction of burglariously breaking and en- 
tering a dwelling house with the intent to 
commit rape. McDole v. State, 229 Miss. 
646, 91 So. 2d 738 (1957). 

10. — Miscellaneous. 

Trial judge's decision that a photo- 
graph's content was not too remote in time 
to be relevant and that the danger of 
unfair prejudice did not substantially out- 
weigh that probative value was not an 
abuse of discretion because it was within 
the trial judge's discretion to determine 
that the photograph of handcuffs in defen- 
dant's car was relevant, even though it 
was taken more than two months after the 
alleged attempted kidnapping; the pres- 
ence of the handcuffs in defendant's car 
was offered to show that on his trips to 
"look for women," defendant was not look- 
ing for consensual relationships, and the 
presence of handcuffs made it more prob- 
able that defendant grabbed the victim 
with the intent to kidnap her. Tucker v. 
State, 64 So. 3d 594 (Miss. Ct. App. 2011). 

Defendant's conviction for aggravated 
assault was appropriate even though 
there was no direct proof that defendant 
intended to cause serious bodily injury to 



the victim because the existence of such 
intent could have been logically deduced 
from the victim's testimony that he feared 
for his own safety, along with other testi- 
mony that defendant appeared to have 
come straight at the victim with his ve- 
hicle. Commodore v. State, 994 So. 2d 864 
(Miss. Ct. App. 2008). 

Defendant's conviction for attempted 
kidnapping in violation of Miss. Code Ann. 
§ 97-3-53 and Miss. Code Ann. § 97-1-7 
was proper where the evidence was suffi- 
cient to support the conviction. The evi- 
dence established that, among other 
things, defendant chased the victim down 
the street and grabbed her. Carter v. 
State, 932 So. 2d 850 (Miss. Ct. App. 
2006), writ of certiorari denied by 933 So. 
2d 303, 2006 Miss. LEXIS 496 (Miss. 
2006). 

Defendants' convictions for armed rob- 
bery were proper where, at trial, the de- 
fense presented no credible evidence tend- 
ing to demonstrate the innocence of 
defendants nor a reasonable explanation 
for their actions; further, the testimony 
concerning the manner in which defen- 
dants entered the room, their subsequent 
conduct, the fact that they fled and re- 
sisted arrest, and that a reasonably sup- 
ported inference existed that there was an 
attempt to take one of the victim's watch 
all sustained a finding by a reasonable 
minded jury that defendants committed 
armed robbery. Broomfield v. State, — So. 
2d — , 2003 Miss. App. LEXIS 914 (Miss. 
Ct. App. Oct. 7, 2003), opinion withdrawn 
by, substituted opinion en banc at 878 So. 
2d 207, 2004 Miss. App. LEXIS 1182 
(Miss. Ct. App. 2004). 

Although defendant received the maxi- 
mum sentence on both counts of at- 
tempted robbery, there was no evidence 
that improper consideration infected the 
court's decision, or that the maximum 
sentences were given in retribution for 
defendant's physical outbursts at sentenc- 
ing. Bolton v. State, 752 So. 2d 480 (Miss. 
Ct. App. 1999). 

Attempted suicide is unlawful under 
the statute making criminal attempts un- 
lawful. Nicholson ex rel. Gollott v. State, 
672 So. 2d 744 (Miss. 1996). 

Defense of accident to homicide charge 
was inapplicable if defendant, as he al- 
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leged, fatally shot victim while attempting 
to commit suicide, an unlawful act, and 
thus defendant was not entitled to re- 
quested instruction on accident. Nichol- 
son ex rel. Gollott v. State, 672 So. 2d 744 
(Miss. 1996). 

The crime of attempted robbery is a 
crime of violence within the meaning of 
§ 99-19-83. Ashley v. State, 538 So. 2d 
1181 (Miss. 1989). 

Evidence was sufficient to sustain con- 
viction for attempted kidnapping where 
defendant had taken part in attempted 
kidnapping after failing to follow through 
with plan to rob grocery store, despite 
defendant's contention that he took no 
part in plan or effort to rob or kidnap 
grocery store customer. Jenkins v. State, 
507 So. 2d 89 (Miss. 1987). 

Notwithstanding that the state failed to 
prove that a deadly weapon was displayed 
at the time motel operator was sprayed 
with mace, defendant's conviction of an 
attempt to commit armed robbery of the 
motel operator was supported by evidence 
showing that defendant, along with oth- 
ers, planned the armed robbery, armed 
and transported themselves to the motel 
site, with the defendant and another hid- 
den in the back seat of the automobile 
used in the commission of the crime, and 
by shooting at the motel operator to effec- 
tuate and escape. Edwards v. State, 500 
So. 2d 967 (Miss. 1986). 

Photographs of injuries of child are ad- 
missible, in prosecution of parent for at- 
tempted child abuse, on issue of whether 
fall resulting in injuries was accidental or 
result of parent's deliberate act. Watson v. 
State, 483 So. 2d 1326 (Miss. 1986). 

Defendant's statement to associate to 
tell juror who had been summoned to hear 
defendant's upcoming murder trial "there 
might be a reward in the future," followed 
by associate's refusal to convey the offer 
and actual failure to make such effort was 
not an overt act as required by Code 1942 
§ 2017, and conviction of attempting to 
make and offer a reward or gratuity to a 
juror, with the intent to influence the 
juror's verdict, would be reversed. Smith 
v. State, 279 So. 2d 652 (Miss. 1973). 

Undisputed showing that the defendant 
used some force and a great deal of per- 
suasion and maneuvering to get a nine- 



year-old female child to go with him, and 
persisted in his efforts to the extent of 
taking the child about two blocks in one 
direction from the place from where she 
had wanted to go, and then, when she had 
got away from him, he pursued her until 
she arrived at the door of the place where 
her mother was, was sufficient to sustain 
the charge of attempted kidnaping. 
McGuire v. State, 231 Miss. 375, 95 So. 2d 
537 (1957). 

Upon conviction of restaurant propri- 
etor of attempt to sell diseased flesh of an 
animal for human consumption, under 
indictment bringing offense either under 
Code 1942, § 2336 or § 2338, but specifi- 
cally referring to neither section, nor 
charging that defendant was a butcher or 
that his occupation might be classified as 
that of a butcher, sentence should be that 
imposed by § 2338, under the rule that 
when the facts which constitute a criminal 
offense may fall under either of two sec- 
tions, or when there is substantial doubt 
as to which of the two is to be applied, the 
case will be referred to the statute which 
imposes the lesser punishment, having 
regard for the rule that under the attempt 
statute no greater punishment may be 
administered than that prescribed for the 
actual commission of the offense at- 
tempted. Grillis v. State, 196 Miss. 576, 17 
So. 2d 525 (1944). 

Firing into house in nighttime with 
knowledge that house was occupied and 
that persons were sleeping therein was 
done in commission of act evincing a reck- 
less disregard for human life, and with 
intent to injure some person therein, and 
town marshal living in house had such 
probable cause to believe that person fir- 
ing gun had committed felony as would 
warrant marshal in arresting person 
without warrant. Lee v. State, 179 Miss. 
122, 174 So. 85 (1937). 

Penalty for attempt to escape from 
county jail limited to year's imprison- 
ment; every person lawfully imprisoned. 
Floyd v. State, 140 Miss. 884, 105 So. 765 
(1925). 

Verdict that defendant was preparing to 
make liquor not sufficient for conviction 
for attempt. Wiggington v. State, 136 
Miss. 825, 101 So. 856 (1924). 
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11. Sentence. 

In a case where defendant was sen- 
tenced to eight years in prison with five 
years of post-release supervision after a 
guilty plea was entered to the crime of 
attempted burglary of a dwelling, a post- 
conviction relief motion was properly dis- 
missed without an evidentiary hearing 
under Miss. Code Ann. § 99-39-11(2) be- 
cause there was no ineffective assistance 
of counsel where jurisdiction was included 
in an indictment, the charges were not 
contradictory, an attempt charge was ap- 
propriate, and appellant inmate's other 
self-serving arguments were wholly un- 
supported by the record. Moreover, a sen- 
tence was not illegal since a suspended 
sentence was not required in addition to 
post-release supervision, the sentence im- 
posed was within the range permitted, 



and the inmate was not misinformed re- 
garding his appellate rights. McKinney v. 
State, 7 So. 3d 291 (Miss. Ct. App. 2008). 

Appellate court affirmed the denial of 
an inmate's motion for post-conviction re- 
lief on the grounds that her sentences 
were excessive as the sentences imposed 
for her conviction for Miss. Code Ann. 
§ 97-1-7 were within the statutory range. 
Lee v. State, 918 So. 2d 87 (Miss. Ct. App. 
2006). 

The defendant was properly sentenced 
to 30 years' imprisonment for attempted 
sexual battery, which is a noncapital 
crime, notwithstanding that the statute 
permits a maximum 10 years' imprison- 
ment for an attempted capital crime. 
Ishee v. State, — So. 2d — , 2000 Miss. 
App. LEXIS 412 (Miss. Ct. App. Aug. 29, 
2000). 
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588. 
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§ 97-1-9. Attempt to commit offense; no conviction if offense 
completed. 

A person shall not be convicted of an assault with intent to commit a crime, 
or of any other attempt to commit an offense, when it shall appear that the 
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crime intended or the offense attempted was perpetrated by such person at the 
time of such assault or in pursuance of such attempt. 

SOURCES: Codes, 1857, ch. 64, art. 19; 1880, § 2712; 1892, § 974; 1906, § 1050; 
Hemingway's 1917, § 778; 1930, § 794; 1942, § 2018. 

JUDICIAL DECISIONS 



1. In general. 

2. Particular offenses. 

1. In general. 

Where the State's proof of penetration 
was insufficient for a sexual battery 
charge because the victim was severely 
retarded and unable to communicate by 
anything other than grunting or squealing 
sounds, it was not prohibited from charg- 
ing defendant with attempt, as the State's 
proof of a completed penetration was not 
more persuasive than an objective analy- 
sis showed it to be. Thomas v. State, 824 
So. 2d 648 (Miss. Ct. App. 2002). 

Statute is inapplicable where it is 
doubtful that offense attempted was com- 
pleted by accused, and state may in such 
case elect to prosecute for the attempt. 
Holley v. State, 175 Miss. 347, 166 So. 924 
(1936). 

Where crime was actually committed 
prosecution for an attempt is not proper. 
Davis v. State, 89 Miss. 21, 42 So. 542 
(1907). 

2. Particular offenses. 

Where defendant was indicted for at- 
tempting to burglar a dwelling house, the 
trial court committed reversible error by 
allowing the State to amend the indict- 
ment to change the charge from "attempt 
to break and enter" to "break and enter." 
Defendant was clearly prejudiced because 
the defense that he had actually com- 
pleted the crime was no longer available 
to him. Spears v. State, 942 So. 2d 812 
(Miss. Ct. App. 2005), reversed by 942 So. 
2d 772, 2006 Miss. LEXIS 656 (Miss. 
2006). 

Where the evidence positively estab- 
lished the completed act of sexual inter- 
course, it was error to prosecute and con- 
vict the appellant of assault with intent to 



ravish. Young v. State, 317 So. 2d 402 
(Miss. 1975). 

Failure to consummate the crime of 
robbery is an essential element of proof in 
a prosecution under an indictment charg- 
ing assault and battery with intent to rob. 
Thompson v. State, 226 Miss. 93, 83 So. 2d 
761 (1955). 

If there had been doubt whether a crime 
of robbery was completed the state could 
have elected to prosecute for assault and 
battery with intent to rob, but this section 
[Code 1942, § 2018] does not cover a case 
wherein it is doubtful that the offense 
attempted was actually completed by the 
accused. Thompson v. State, 226 Miss. 93, 
83 So. 2d 761 (1955). 

Where defendant had been indicted, 
tried and convicted of a crime of assault 
and battery with intent to rob and the 
proof showed that the defendant actually 
completed the robbery, conviction would 
be reversed and the defendant held for 
further grand jury action. Thompson v. 
State, 226 Miss. 93, 83 So. 2d 761 (1955). 

Conviction for attempted robbery of de- 
fendant indicted on charge of attempted 
burglary would be reversed, where proof 
introduced by state showed that offense 
was completed, since prosecution for at- 
tempt is improper under statute where 
crime is actually committed. Williams v. 
State, 178 Miss. 899, 174 So. 47 (1937). 

Where deceased was killed by shot fired 
by third party after defendant had frac- 
tured deceased's skull and there was no 
evidence that fracture would have caused 
death, defendant could be prosecuted for 
assault with intent to kill. Holley v. State, 
175 Miss. 347, 166 So. 924 (1936). 

This section [Code 1942, § 2018] ap- 
plied to crime of forgery, it being held 
there could be no conviction for forgery 
under the facts of the case. Wilson v. 
State, 85 Miss. 687, 38 So. 46 (1905). 
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ALR. Construction and application of 
state statute governing impossibility of 
consummation as defense to prosecution 
for attempt to commit crime. 41 A.L.R.4th 
588. 

Am Jur. 21 Am. Jur. 2d, Criminal Law 
§§ 154 et seq. 

CJS. 22 C.J.S., Criminal Law §§ 148, 
150-158. 



Practice References. McCloskey and 
Schoenberg, Criminal Law Deskbook 
(Matthew Bender). 

Mississippi Criminal and Traffic Law 
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Mississippi Penal Code Annotated 
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Crimes Against the Person 



Sec. 

97-3-1. Abduction for purposes of marriage. 

97-3-2. Crimes of violence denned. 

97-3-3. Abortion; causing abortion or miscarriage. 

97-3-4. Failed abortion; unlawful for physician to intentionally allow or cause 

living child to die; care of living child mandated; penalties. 

97-3-5. Abortion; advertisement, sale or gift of drugs or instruments. 

97-3-7. Simple assault; aggravated assault; simple domestic violence; simple 

domestic violence third; aggravated domestic violence; aggravated do- 
mestic violence third. 

97-3-9 and 97-3-11. Repealed 

97-3-13. False confinement; sending sane person to psychiatric hospital or 

institution. 

97-3-15. Homicide; justifiable homicide; use of defensive force; duty to retreat. 

97-3-17. Homicide; excusable homicide. 

97-3-19. Homicide; murder defined; first-degree murder; second-degree murder; 

capital murder; lesser-included offenses. 
97-3-21. Homicide; penalty for first- or second-degree murder or capital murder. 

97-3-23. Homicide; death following duels fought out of state. 

97-3-25. Homicide; killing of child under 18 years of age by perpetrator over 21 

years of age; penalties for manslaughter and child homicide. 
97-3-27. Homicide; killing while committing felony. 

97-3-29. Homicide; killing while committing a misdemeanor. 

97-3-31. Homicide; killing unnecessarily, while resisting effort of slain to commit 

felony or do unlawful act. 
97-3-33. Killing trespasser involuntarily. 

97-3-35. Homicide; killing without malice in the heat of passion. 

97-3-37. Homicide; killing of an unborn child; "human being" includes unborn 

child at every stage of gestation from conception until live birth for 
purposes of offenses of assault and homicide; "unborn child" defined; 
intentional injury to pregnant woman; penalties; provisions of section 
not applicable to legal medical procedures, including abortion. 

97-3-39. Homicide; drunken doctor, etc., unintentionally causing death. 

97-3-41. Homicide; overloading boat. 

97-3-43. Homicide; ignorant or negligent management of steamboat or railroad 

engine. 

97-3-45. Homicide; owner of dangerous animal. 

97-3-47. Homicide; all other killings. 

97-3-49. Suicide; aiding. 

97-3-51. Interstate removal of child under age fourteen by noncustodial parent or 

relative. 

97-3-52. Prohibition against selling, buying, offering to sell and offering to buy 

child or unborn child; penalties. 
97-3-53. Kidnapping; punishment. 

97-3-54. Human Trafficking Act; short title. 

97-3-54.1. Human Trafficking Act; prohibited conduct; penalty. 
97-3-54.2. Human Trafficking Act; destruction, concealment, or confiscation of 

passport or other immigration document for purpose of preventing 

person's freedom of movement or ability to travel; penalties. 
97-3-54.3. Human Trafficking Act; aiding, abetting, or conspiring to violate human 

trafficking provisions. 
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97-3-54.4. Human Trafficking Act; definitions. 

97-3-54.5. Human Trafficking Act; use of undercover operative in detection of 
offense permitted. 

97-3-54.6. Human Trafficking Act; injunctive and other relief for victims of traf- 
ficking; confidentiality. 

97-3-54.7. Human Trafficking Act; forfeiture of assets and disposition of proceeds. 

97-3-54.8. Human Trafficking Act; Relief for Victims of Human Trafficking Fund. 

97-3-54.9. Human Trafficking Act; statewide human trafficking coordinator; du- 
ties. 

97-3-55. Libel; penalty. 

97-3-57. Libel; truth as defense. 

97-3-59. Mayhem. 

97-3-61. Poisoning with intent to kill or injure. 

97-3-63. Poisoning with intent to kill; where death does not ensue. 

97-3-65. Statutory rape; enhanced penalty for forcible sexual intercourse or 

statutory rape by administering certain substances. 
97-3-67. Repealed. 

97-3-68. Rape; procedure for introducing evidence of sexual conduct of complain- 

ing witness; "complaining witness" defined. 

97-3-69. Rape; "chaste character" presumed; uncorroborated testimony of victim 

insufficient. 

97-3-70. Repealed. 

97-3-71. Rape; assault with intent to ravish. 

97-3-73. Robbery; definition. 

97-3-75. Robbery; penalty. 

97-3-77. Robbery; threat to injure person or relative at another time. 

97-3-79. Robbery; use of deadly weapon. 

97-3-81. Robbery; threatening letter demanding money, property. 

97-3-82. Extortion; definitions; offense and penalties. 

97-3-83. Robbery; bonds, bills, notes, etc., cotton receipts and railroad tickets. 

97-3-85. Threats and intimidation; by letter or notice. 

97-3-87. Threats and intimidation; whitecapping. 

97-3-89. Timber, trees and saw logs; tampering with to injure or harass the 

owner prohibited. 

97-3-91. Timber, trees and saw logs; penalty for tampering when injury occurs. 

97-3-93. Timber, trees and saw logs; penalty for tampering when death results. 

97-3-95. Sexual battery. 

97-3-97. Sexual battery; definitions. 

97-3-99. Sexual battery; defense. 

97-3-101. Sexual battery; penalty. 

97-3-103. Sexual battery; relationship with other criminal statutes. 

97-3-104. Crime of sexual activity between certain individuals and offenders 

incarcerated in correctional facilities or on correctional supervision; 

sanctions. 

97-3-105. Hazing; initiation into organization. 

97-3-107. Stalking; aggravated stalking; penalties; definitions. 

97-3-109. Drive-by shooting; drive-by bombing. 

97-3-110. Seizure and forfeiture of firearms unlawfully possessed by juveniles and 

of motor vehicles used in drive-by shootings or bombings. 
97-3-111. Forfeiture of vehicles used in drive-by shootings or bombings. 
97-3-113. Mississippi Carjacking Act; short title. 
97-3-115. Mississippi Carjacking Act; definitions. 

97-3-117. Mississippi Carjacking Act; what constitutes offense of carjacking; 
attempted carjacking; armed carjacking; penalties. 
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§ 97-3-1. Abduction for purposes of marriage. 

Every person who shall take any person over the age of fourteen (14) years 
unlawfully, against his or her will, and by force, menace, fraud, deceit, 
stratagem or duress, compel or induce him or her to marry such person or to 
marry any other person, or to be denied, and shall be thereof duly convicted, 
shall be punished by imprisonment in the penitentiary not less than five (5) 
years and not more than fifteen (15) years. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (24); 1857, ch. 64, 
art. 1; 1871, § 2483; 1880, § 2697; 1892, § 949; 1906, § 1025; Hemingway's 
1917, § 750; 1930, § 768; 1942, § 1994; Laws, 1980, ch. 356, eff from and after 
passage (approved April 23, 1980). 

Cross References — Statute of frauds as applicable to marriage contracts, see 
§ 15-3-1. 

Penal offenses which are crimes against municipalities, see § 21-13-19. 
Kidnapping, see §§ 97-3-51, 97-3-53. 
Statutory rape, see §§ 97-3-65 et seq. 

Seduction of female child, see §§ 97-3-65, 97-3-95, 97-3-101, 97-5-23, and 97-29-55. 
Enticing children for prostitution or marriage, see § 97-5-5. 
Enticing children for employment, see § 97-5-7. 



JUDICIAL DECISIONS 



1. In general. 

Evidence that defendants who unlaw- 
fully took female over age 14, against her 
will, to another city, so that one of defen- 
dants, or some other person, might have 
sexual intercourse with her, did not intend 
to bring such sexual intercourse about by 
force, menace, fraud, deceit, stratagem, or 
duress, did not warrant conviction of de- 
fendants for unlawfully forcing female 



over age of 14 to be denied against her 
will. Tyler v. State, 178 Miss. 340, 173 So. 
413 (1937). 

To constitute abduction the female must 
have been taken unlawfully against her 
will and by force, fraud, deceit, stratagem 
or duress have been compelled or induced 
to be denied. Lampton v. State, 11 So. 656 
(Miss. 1892). 



RESEARCH REFERENCES 



ALR. Kidnapping by fraud or false pre- 
tenses. 95 A.L.R.2d 450. 

Am Jur. 1 Am. Jur. 2d, Abduction and 
Kidnapping §§ 1, 2. 

10 Am. Jur. PI & Pr Forms (Rev), False 
Imprisonment, Form 1.1 (complaint, peti- 



tion, or declaration-false imprisonment 
imposed by private individual-sexual as- 
sault). 

45 Am. Jur. Proof of Facts 2d 631, Age of 
Person. 



97-3-2. Crimes of violence defined. 

(1) The following shall be classified as crimes of violence: 

(a) Driving under the influence as provided in Sections 63-11-30(5) and 
63-11-30(12) (d); 

(b) Murder and attempted murder as provided in Sections 97-1-7(2), 
97-3-19, 97-3-23 and 97-3-25; 
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(c) Aggravated assault as provided in Sections 97-3-7(2) (a) and (b) and 
97-3-7(4) (a); 

(d) Manslaughter as provided in Sections 97-3-27, 97-3-29, 97-3-31, 
97-3-33, 97-3-35, 97-3-39, 97-3-41, 97-3-43, 97-3-45 and 97-3-47; 

(e) Killing of an unborn child as provided in Sections 97-3-37(2) (a) and 
97-3-37(2) (b); 

(f) Kidnapping as provided in Section 97-3-53; 

(g) Human trafficking as provided in Section 97-3-54.1; 

(h) Poisoning as provided in Section 97-3-61; 

(i) Rape as provided in Sections 97-3-65 and 97-3-71; 

(j) Robbery as provided in Sections 97-3-73 and 97-3-79; 

(k) Sexual battery as provided in Section 97-3-95; 

(I) Drive-by shooting or bombing as provided in Section 97-3-109; 

(m) Carjacking as provided in Section 97-3-117; 

(n) Felonious neglect, abuse or battery of a child as provided in Section 
97-5-39; 

(o) Burglary of a dwelling as provided in Sections 97-17-23 and 97-17- 

37; 

(p) Use of explosives or weapons of mass destruction as provided in 
Section 97-37-25; 

(q) Statutory rape as provided in Section 97-3-65(1), but this classifica- 
tion is rebuttable on hearing by a judge; 

(r) Exploitation of a child as provided in Section 97-5-33; 

(s) Gratification of lust as provided in Section 97-5-23; and 

(t) Shooting into a dwelling as provided in Section 97-37-29. 
(2) In any felony offense with a maximum sentence of no less than five (5) 
years, upon conviction, the judge may find and place in the sentencing order, 
on the record in open court, that the offense, while not listed in subsection (1) 
of this section, shall be classified as a crime of violence if the facts show that 
the defendant used physical force, or made a credible attempt or threat of 
physical force against another person as part of the criminal act. No person 
convicted of a crime of violence listed in this section is eligible for parole or for 
early release from the custody of the Department of Corrections until the 
person has served at least fifty percent (50%) of the sentence imposed by the 
court. 

SOURCES: Laws, 2014, ch. 457, § 39, eff from and after July 1, 2014. 

§ 97-3-3. Abortion; causing abortion or miscarriage. 

(1) Any person wilfully and knowingly causing, by means of any instru- 
ment, medicine, drug or other means whatever, any woman pregnant with 
child to abort or miscarry, or attempts to procure or produce an abortion or 
miscarriage shall be guilty of a felony unless the same were done by a duly 
licensed, practicing physician: 

(a) Where necessary for the preservation of the mother's life; 

(b) Where pregnancy was caused by rape. 



51 



§ 97-3-3 



Crimes 



Said person shall, upon conviction, be imprisoned in the State Peniten- 
tiary not less than one (1) year nor more than ten (10) years; provided, 
however, if the death of the mother results therefrom, the person procuring, 
causing or attempting to procure or cause the illegal abortion or miscarriage 
shall be guilty of murder. 

(2) No act prohibited in subsection (1) of this section shall be considered 
exempt under the provisions of subparagraph (a) thereof unless performed 
upon the prior advice in writing, of two (2) reputable licensed physicians. 

(3) The license of any physician or nurse shall be automatically revoked 
upon conviction under the provisions of this section. 

(4) Nothing in this section shall be construed as conflicting with Section 
41-41-73. 

SOURCES: Codes, 1942, § 2223; Laws, 1952, ch. 260, §§ 1-3; Laws, 1966, ch. 358, 
§ 1; Laws, 1997, ch. 350, § 3, eff from and after July 1, 1997. 

Editor's Note — Laws, 1997, ch. 350, § 4, provides as follows: 
"SECTION 4. If any provision, word, phrase or clause of this act or the application 
thereof to any person or circumstance is held invalid, such invalidity shall not affect the 
provisions, words, phrases, clauses or applications of this act that can be given effect 
without the invalid provision, word, phrase, clause or application and to this end, the 
provisions, words, phrases and clauses of this act are declared to be severable." 
Cross References — Penalty for murder, see § 97-3-21. 

JUDICIAL DECISIONS 



I. UNDER CURRENT LAW. 

1. Validity. 

2. Construction and application. 

3. -10. [Reserved for future use.] 

II. UNDER FORMER LAW. 
11. In general. 

I. UNDER CURRENT LAW. 

1. Validity. 

State's interest in protecting medical 
standards within its borders was suffi- 
cient to support criminal prosecution of 
non-physicians who perform abortions. 
Spears v. Circuit Court, Ninth Judicial 
Dist., 517 F.2d 360 (5th Cir. 1975). 

Section 1 of this act, as construed by the 
Mississippi Supreme Court in Spears v. 
State, 278 So. 2d 443, is not unconstitu- 
tionally overbroad, vague, or indefinite. 
Spears v. Ellis, 386 F. Supp. 653 (S.D. 
Miss. 1974), aff'd, 423 U.S. 802, 96 S. Ct. 
9, 46 L. Ed. 2d 23 (1975). 

Section (1) of Code 1942, § 2223 is con- 
stitutional with the exception of subsec- 



tions (a) and (b). Spears v. State, 278 So. 
2d 443 (Miss. 1973). 

Code 1942, § 2223 as amended by Ch. 
260, Laws of 1952, making the death of 
the mother resulting from an illegal abor- 
tion a murder is not violative of § 61 of 
the Mississippi Constitution for omitting 
to insert the provisions of Code 1942, 
§§ 2221, 2220, 2215 at length in the 
amendatory act, for the statute enacted by 
Ch. 260, Laws of 1952 is complete within 
itself, required no mention of the man- 
slaughter statutes under which previous 
prosecution was maintained for the death 
of a mother as a result of an abortion, and 
such sections were amended by implica- 
tion. McCaskill v. State, 227 So. 2d 847 
(Miss. 1969). 

2. Construction and application. 

The state may not restrict the decision 
of a pregnant woman and her physician 
regarding abortion during the first stage 
of pregnancy. Planned Parenthood v. 
Danforth, 428 U.S. 52, 96 S. Ct. 2831, 49 
L. Ed. 2d 788 (1976), overruled on other 
grounds, Oliverson v. West Valley City, 
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1994 U.S. Dist. LEXIS 19383 (D. Utah 
Nov. 10, 1994). 

The art of midwifery does not include 
the performance of abortions. Spears v. 
Circuit Court, Ninth Judicial Dist., 517 
F.2d 360 (5th Cir. 1975). 

A state may not require that abortions, 
prior to the end of the first trimester, be 
performed only in hospitals. Doe v. Bolton, 
410 U.S. 179, 93 S. Ct. 739, 35 L. Ed. 2d 
201 (1973), reh'g denied, 410 U.S. 959, 93 
S. Ct. 1410, 35 L. Ed. 2d 694 (1973). 

Prior to the end of the first trimester of 
pregnancy, an attending physician, in con- 
sultation with his patient, is free to deter- 
mine, without regulation by the state, 
that in his medical judgment, the patient's 
pregnancy should be terminated, and if 
such a decision is reached, the physician's 
judgment may be effectuated by an abor- 
tion free of interference by the state. Roe 
v. Wade, 410 U.S. 113, 93 S. Ct. 705, 35 L. 
Ed. 2d 147 (1973), concurring opinion, 410 
U.S. 179, 93 S. Ct. 755, 35 L. Ed. 2d 147 
(1973), concurring opinion, 410 U.S. 179, 
93 S. Ct. 756, 35 L. Ed. 2d 147 (1973), 
dissenting opinion, 410 U.S. 179, 93 S. Ct. 
762, 35 L. Ed. 2d 147 (1973), reh'g denied, 
410 U.S. 959, 93 S. Ct. 1409, 35 L. Ed. 2d 
694 (1973). 

From and after the end of the first 
trimester of pregnancy, a state may regu- 
late the abortion procedure to the extent 
that the regulation reasonably relates to 
the preservation and protection of mater- 
nal health. Roe v. Wade, 410 U.S. 113, 93 
S. Ct. 705, 35 L. Ed. 2d 147 (1973), con- 
curring opinion, 410 U.S. 179, 93 S. Ct. 
755, 35 L. Ed. 2d 147 (1973), concurring 
opinion, 410 U.S. 179, 93 S. Ct. 756, 35 L. 
Ed. 2d 147 (1973), dissenting opinion, 410 
U.S. 179, 93 S. Ct. 762, 35 L. Ed. 2d 147 
(1973), reh'g denied, 410 U.S. 959, 93 S. 
Ct. 1409, 35 L. Ed. 2d 694 (1973). 

State regulation protective of fetal life 
after viability has both logical and biologi- 
cal justifications, and if a state is inter- 
ested in protecting fetal life after viability, 
it may proscribe abortion during that pe- 
riod except when it is necessary to pre- 
serve the life or health of the mother. Roe 
v. Wade, 410 U.S. 113, 93 S. Ct. 705, 35 L. 
Ed. 2d 147 (1973), concurring opinion, 410 
U.S. 179, 93 S. Ct. 755, 35 L. Ed. 2d 147 
(1973), concurring opinion, 410 U.S. 179, 



93 S. Ct. 756, 35 L. Ed. 2d 147 (1973), 
dissenting opinion, 410 U.S. 179, 93 S. Ct. 
762, 35 L. Ed. 2d 147 (1973), reh'g denied, 
410 U.S. 959, 93 S. Ct. 1409, 35 L. Ed. 2d 
694 (1973). 

Where conviction was based on § (1) of 
Code 1942, § 223 which prohibits all abor- 
tions unless performed by a duly licensed, 
practicing physician, an abortion per- 
formed by a nonphysician was a violation 
of this section. Spears v. State, 278 So. 2d 
443 (Miss. 1973). 

In a prosecution for attempted criminal 
abortion, where the female on whom the 
abortion was allegedly attempted was a 
hostile witness for the state, the state was 
entitled to prove that the witness had 
made prior inconsistent statements for 
the purpose of impeaching or discrediting 
her testimony, but such extra-judicial 
statements were not competent as sub- 
stantial evidence of the facts to which they 
related. Hall v. State, 250 Miss. 253, 165 
So. 2d 345 (1964). 

Where, in a prosecution for attempted 
criminal abortion, the accused was the 
only witness who testified on his behalf as 
to the facts and circumstances of the al- 
leged crime, it was reversible error for the 
trial court to give an instruction which, in 
effect, authorized the jury to throw aside 
the accused's testimony as being unwor- 
thy of belief because of the strong tempta- 
tion on his part to swear falsely. Hall v. 
State, 250 Miss. 253, 165 So. 2d 345 
(1964). 

In a prosecution for attempted criminal 
abortion, the trial judge erred in giving an 
instruction which might have given the 
jury the impression that, in making up 
their verdict, they were not to take into 
consideration the burden of proof and the 
presumption of innocence. Hall v. State, 
250 Miss. 253, 165 So. 2d 345 (1964). 

An indictment which charges all ele- 
ments of the crime, including an averment 
that the abortion was not necessary for 
the preservation of the life of the mother, 
is not insufficient in omitting to add "upon 
the prior advice, in writing, of two repu- 
table licensed physicians." Phillips v. 
State, 239 Miss. 399, 123 So. 2d 449 
(1960). 

A defendant may not object to the ad- 
mission of a confession of an abortion 
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because of a deletion therefrom of admis- 
sions of the performance of other abor- 
tions. Phillips v. State, 239 Miss. 399, 123 
So. 2d 449 (1960). 

In a prosecution under this section 
[Code 1942, § 2223] defendant has no 
right to cross-examine the prosecutrix as 
to the paternity of the child. Phillips v. 
State, 239 Miss. 399, 123 So. 2d 449 
(1960). 

3.-10. [Reserved for future use.] 
II. UNDER FORMER LAW. 

11. In general. 

Accused's guilt was for the jury in man- 
slaughter prosecution for death of woman 
who died as a result of injuries inflicted by 
someone in attempting to produce an 
abortion, notwithstanding that injuries 
were inflicted in an inexcusably crude 



manner and the accused apparently was a 
physician or surgeon who had been prac- 
ticing his profession for more than thirty- 
five years. Johnson v. State, 23 So. 2d 499 
(Miss. 1945). 

Indictment did not charge offense 
where it did not charge destruction was 
not advised by physician. Ladnier v. State, 
155 Miss. 348, 124 So. 432 (1929). 

Where accused performed an operation 
on a pregnant woman to procure a miscar- 
riage, and the woman died in consequence 
thereof, he was guilty of manslaughter. 
State v. Proctor, 102 Miss. 792, 59 So. 890 
(1912). 

An infant in the mother's womb was not 
a human being at common law and hence 
the use by a pregnant woman of sub- 
stances or instruments to kill such a child 
is not within this section. [Code 1942, 
§ 2223]. State v. Prude, 76 Miss. 543, 24 
So. 871 (1899). 



RESEARCH REFERENCES 



ALR. Admissibility, in prosecution 
based on abortion, of evidence of commis- 
sion of similar crimes by accused. 15 
A.L.R.2d 1080. 

Necessity, to warrant conviction of abor- 
tion, that fetus be living at time of com- 
mission of acts. 16 A.L.R.2d 949. 

Pregnancy as element of abortion or 
homicide based thereon. 46 A.L.R.2d 
1393. 

Right of action for injury to or death of 
woman who consented to illegal abortion. 
36 A.L.R.3d 630. 

Right of minor to have abortion per- 
formed without parental consent. 42 
A.L.R.3d 1406. 

Woman's right to have abortion without 
consent of, or against objections of, child's 
father. 62 A.L.R.3d 1097. 

Medical malpractice in performance of 
legal abortion. 69 A.L.R.4th 875. 



Am Jur. 1 Am. Jur. 2d, Abortion and 
Birth Control §§ 1, 116, 117. 

40 Am. Jur. 2d, Homicide §§ 8, 9. 

1 Am. Jur. PI & Pr Forms, Rev, Abortion, 
Form 3.1. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes § 64 (abortion). 

41 Am. Jur. Proof of Facts 2d 1, Trauma 
in Pregnancy. 

49 Am. Jur. Proof of Facts 2d 125, Tera- 
togenic Drugs. 

Lawyers' Edition. Validity, under Fed- 
eral Constitution, of abortion laws. 28 L. 
Ed. 2d 1053. 

Practice References. McCloskey and 
Schoenberg, Criminal Law Deskbook 
(Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



§ 97-3-4, Failed abortion; unlawful for physician to intention- 
ally allow or cause living child to die; care of living child 
mandated; penalties. 

(1) It shall be unlawful for any physician performing an abortion that 
results in the delivery of a living child to intentionally allow or cause the child 
to die. 
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(2) If the child is viable, such child shall be immediately provided 
appropriate medical care and comfort care necessary to sustain life. If the child 
is not viable, such child shall be provided comfort care. The provision of this 
section shall include, but not be limited to, a child born with physical or mental 
handicapping conditions which, in the opinion of the parent, the physician or 
other persons, diminishes the quality of the child's life, a child born alive 
during the course of an attempted abortion and a child not wanted by the 
parent. 

(3) As used in this section the term "child" includes every infant member 
of the species homo sapiens who is born alive at any stage of development. 

(4) Any person who violates this section shall be guilty of a felony and, 
upon conviction, be imprisoned for not less than one (1) year nor more than ten 
(10) years in the State Penitentiary and fined not more than Fifty Thousand 
Dollars ($50,000.00) but not less than Twenty-five Thousand Dollars 
($25,000.00). 

SOURCES: Laws, 2004, ch. 436, § 1, eff from and after July 1, 2004. 

§ 97-3-5. Abortion; advertisement, sale or gift of drugs or 
instruments, 

A person who sells, lends, gives away, or in any manner exhibits, or offers 
to sell, lend, or give away, or has in his possession with intent to sell, lend, or 
give away, or advertises or offers for sale, loan or distribution any instrument 
or article, or any drug or medicine, for causing unlawful abortion; or who 
writes or prints, or causes to be written or printed, a card, circular, pamphlet, 
advertisement, or notice of any kind, or gives information orally, stating when, 
where, how, of whom, or by what means such article or medicine can be 
purchased or obtained, or who manufactures any such article or medicine, is 
guilty of a misdemeanor, and, on conviction, shall be punished by fine not less 
than twenty-five dollars ($25.00) nor more than two hundred dollars ($200.00), 
and by imprisonment in the county jail not exceeding three (3) months. 

SOURCES: Codes, 1892, § 1217; 1906, § 1293; Hemingway's 1917, § 1026; 1930, 
§ 1057; 1942, § 2289; Laws, 1970, ch. 344, § 1, eff from and after passage 
(approved March 4, 1970). 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

JUDICIAL DECISIONS 

1. In general. subsidy so as to violate First Amendment 

Health and Human Service regulations free speech rights of either private health 

limiting ability of Federal Title X fund care organizations that received Title X 

recipients to engage to abortion related funds, their staffs, or their patients, and 

activities were permissible construction of did not violate women's rights under due 

Title X, did not impose viewpoint-dis- process clause of Fifth Amendment. Rust 

criminatory conditions on government v. Sullivan, 500 U.S. 173, 111 S. Ct. 1759, 
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114 L. Ed. 2d 233 (1991), overruled on and press of a newspaper editor who is 

other grounds, Planned Parenthood v. prosecuted under that statute for publish- 

Miller, 63 F.3d 1452 (8th Cir. S.D. 1995). ing an advertisement of an out-of-state or- 

A state statute making it a misdemeanor, ganization which offers services relating to 

by sale or circulation of any publication, to obtaining legal abortions in the state where 

encourage or prompt the procuring of an the organization is located. Bigelow v. Vir- 

abortion, unconstitutionally infringes upon ginia, 421 U.S. 809, 95 S. Ct. 2222, 44 L. Ed. 

the First Amendment rights of free speech 2d 600 (1975). 

RESEARCH REFERENCES 

Am Jur. 10 Am. Jur. Trials, Obscenity 
Litigation §§ 1 et seq. 

CJS. 67 C.J.S., Obscenity §§ 13-15, 28. 

§ 97-3-7. Simple assault; aggravated assault; simple domestic 
violence; simple domestic violence third; aggravated domes- 
tic violence; aggravated domestic violence third. 

(1) (a) A person is guilty of simple assault if he (i) attempts to cause or 
purposely, knowingly or recklessly causes bodily injury to another; (ii) 
negligently causes bodily injury to another with a deadly weapon or other 
means likely to produce death or serious bodily harm; or (iii) attempts by 
physical menace to put another in fear of imminent serious bodily harm; 
and, upon conviction, he shall be punished by a fine of not more than Five 
Hundred Dollars ($500.00) or by imprisonment in the county jail for not 
more than six (6) months, or both. 

(b) However, a person convicted of simple assault upon any of the 
persons listed in subsection (14) of this section under the circumstances 
enumerated in subsection (14) shall be punished by a fine of not more than 
One Thousand Dollars ($1,000.00) or by imprisonment for not more than five 
(5) years, or both. 

(2) (a) A person is guilty of aggravated assault if he (i) attempts to cause 
serious bodily injury to another, or causes such injury purposely, knowingly 
or recklessly under circumstances manifesting extreme indifference to the 
value of human life; (ii) attempts to cause or purposely or knowingly causes 
bodily injury to another with a deadly weapon or other means likely to 
produce death or serious bodily harm; or (iii) causes any injury to a child who 
is in the process of boarding or exiting a school bus in the course of a 
violation of Section 63-3-615; and, upon conviction, he shall be punished by 
imprisonment in the county jail for not more than one (1) year or in the 
Penitentiary for not more than twenty (20) years. 

(b) However, a person convicted of aggravated assault upon any of the 
persons listed in subsection (14) of this section under the circumstances 
enumerated in subsection (14) shall be punished by a fine of not more than 
Five Thousand Dollars ($5,000.00) or by imprisonment for not more than 
thirty (30) years, or both. 

(3) (a) When the offense is committed against a current or former spouse 
of the defendant or a child of that person, a person living as a spouse or who 
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formerly lived as a spouse with the defendant or a child of that person, a 
parent, grandparent, child, grandchild or someone similarly situated to the 
defendant, a person who has a current or former dating relationship with the 
defendant, or a person with whom the defendant has had a biological or 
legally adopted child, a person is guilty of simple domestic violence who: 

(i) Attempts to cause or purposely, knowingly or recklessly causes 
bodily injury to another; 

(ii) Negligently causes bodily injury to another with a deadly weapon 
or other means likely to produce death or serious bodily harm; or 

(hi) Attempts by physical menace to put another in fear of imminent 

serious bodily harm. 

Upon conviction, the defendant shall be punished by a fine of not more 

than Five Hundred Dollars ($500.00) or by imprisonment in the county jail 

for not more than six (6) months, or both. 

(b) Simple domestic violence: third. — A person is guilty of the 
felony of simple domestic violence third who commits simple domestic 
violence as defined in this subsection (3) and who, at the time of the 
commission of the offense in question, has two (2) prior convictions, whether 
against the same or another victim, within seven (7) years, for any combi- 
nation of simple domestic violence under this subsection (3) or aggravated 
domestic violence as defined in subsection (4) of this section or substantially 
similar offenses under the law of another state, of the United States, or of a 
federally recognized Native American tribe. Upon conviction, the defendant 
shall be sentenced to a term of imprisonment not less than five (5) nor more 
than ten (10) years. 

(4)(a) When the offense is committed against a current or former spouse 
of the defendant or a child of that person, a person living as a spouse or who 
formerly lived as a spouse with the defendant or a child of that person, a 
parent, grandparent, child, grandchild or someone similarly situated to the 
defendant, a person who has a current or former dating relationship with the 
defendant, or a person with whom the defendant has had a biological or 
legally adopted child, a person is guilty of aggravated domestic violence who: 

(i) Attempts to cause serious bodily injury to another, or causes such 
an injury purposely, knowingly or recklessly under circumstances mani- 
festing extreme indifference to the value of human life; 

(ii) Attempts to cause or purposely or knowingly causes bodily injury 
to -another with a deadly weapon or other means likely to produce death or 
serious bodily harm; or 

(iii) Strangles, or attempts to strangle another. 

Upon conviction, the defendant shall be punished by imprisonment in 
the custody of the Department of Corrections for not less than two (2) nor 
more than twenty (20) years. 

(b) Aggravated domestic violence; third. — A person is guilty of 
aggravated domestic violence third who, at the time of the commission of 
that offense, commits aggravated domestic violence as defined in this 
subsection (4) and who has two (2) prior convictions within the past seven (7) 
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years, whether against the same or another victim, for any combination of 
aggravated domestic violence under this subsection (4) or simple domestic 
violence third as denned in subsection (3) of this section, or substantially 
similar offenses under the laws of another state, of the United States, or of 
a federally recognized Native American tribe. Upon conviction for aggra- 
vated domestic violence third, the defendant shall be sentenced to a term of 
imprisonment of not less than ten (10) nor more than twenty (20) years. 

(5) Sentencing for fourth or subsequent domestic violence of- 
fense. — Any person who commits an offense denned in subsection (3) or (4) of 
this section, and who, at the time of the commission of that offense, has at least 
three (3) previous convictions, whether against the same or different victims, 
for any combination of offenses denned in subsections (3) and (4) of this section 
or substantially similar offenses under the law of another state, of the United 
States, or of a federally recognized Native American tribe, shall, upon 
conviction, be sentenced to imprisonment for not less than fifteen (15) years 
nor more than twenty (20) years. 

(6) In sentencing under subsections (3), (4) and (5) of this section, the 
court shall consider as an aggravating factor whether the crime was committed 
in the physical presence or hearing of a child under sixteen (16) years of age 
who was, at the time of the offense, living within either the residence of the 
victim, the residence of the perpetrator, or the residence where the offense 
occurred. 

(7) Reasonable discipline of a child, such as spanking, is not an offense 
under subsections (3) and (4) of this section. 

(8) A person convicted under subsection (4) or (5) of this section shall not 
be eligible for parole under the provisions of Section 47-7-3(l)(c) until he shall 
have served one (1) year of his sentence. 

(9) For the purposes of this section: 

(a) "Strangle" means to restrict the flow of oxygen or blood by inten- 
tionally applying pressure on the neck, throat or chest of another person by 
any means or to intentionally block the nose or mouth of another person by 
any means. 

(b) "Dating relationship" means a social relationship as defined in 
Section 93-21-3. 

(10) Every conviction under subsection (3), (4) or (5) of this section may 
require as a condition of any suspended sentence that the defendant partici- 
pate in counseling or treatment to bring about the cessation of domestic abuse. 
The defendant may be required to pay all or part of the cost of the counseling 
or treatment, in the discretion of the court. 

(11) (a) Upon conviction under subsection (3), (4) or (5) of this section, the 
court shall be empowered to issue a criminal protection order prohibiting the 
defendant from any contact with the victim. The court may include in a 
criminal protection order any other condition available under Section 
93-21-15. The duration of a criminal protection order shall be based upon the 
seriousness of the facts before the court, the probability of future violations, 
and the continued safety of the victim or another person. However, munici- 
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pal and justice courts may issue criminal protection orders for a maximum 
period of time not to exceed one (1) year. Circuit and county courts may issue 
a criminal protection order for any period of time deemed necessary. 

(b) A criminal protection order shall not be issued against the defendant 
if the victim of the offense, or the victim's lawful representative where the 
victim is a minor or incompetent person, objects to its issuance, except in 
circumstances where the court, in its discretion, finds that a criminal 
protection order is necessary for the safety and well-being of a victim who is 
a minor child or incompetent adult. 

(c) Criminal protection orders shall be issued on the standardized form 
developed by the Office of the Attorney General and a copy provided to both 
the victim and the defendant. 

(d) It shall be a misdemeanor to knowingly violate any condition of a 
criminal protection order. Upon conviction for a violation, the defendant 
shall be punished by a fine of not more than Five Hundred Dollars ($500.00) 
or by imprisonment in the county jail for not more than six (6) months, or 
both. 

(12) When investigating allegations of a violation of subsection (3), (4), (5) 
or (11) of this section, whether or not an arrest results, law enforcement officers 
shall utilize the form prescribed for such purposes by the Office of the Attorney 
General in consultation with the sheriff's and police chief's associations. 
However, failure of law enforcement to utilize the uniform offense report shall 
not be a defense to a crime charged under this section. The uniform offense 
report shall not be required if, upon investigation, the offense does not involve 
persons in the relationships specified in subsections (3) and (4) of this section. 

(13) In any conviction under subsection (3), (4), (5) or (11) of this section, 
the sentencing order shall include the designation "domestic violence." The 
court clerk shall enter the disposition of the matter into the corresponding 
uniform offense report. 

(14) Assault upon any of the following listed persons is an aggravating 
circumstance for charging under subsections (1) (b) and (2) (b) of this section if 
the person is: 

(a) A statewide elected official; law enforcement officer; fireman; emer- 
gency medical personnel; public health personnel; social worker, family 
protection specialist or family protection worker employed by the Depart- 
ment of Human Services or another agency; youth detention center person- 
nel; training school juvenile care worker; any county or municipal jail officer; 
superintendent, principal, teacher or other instructional personnel, school 
attendance officer or school bus driver; a judge of a circuit, chancery, county, 
justice, municipal or youth court or a judge of the Court of Appeals or a 
justice of the Supreme Court; district attorney or legal assistant to a district 
attorney; county prosecutor or municipal prosecutor; court reporter em- 
ployed by a court, court administrator, clerk or deputy clerk of the court; or 
public defender when that person is acting within the scope of his duty, office 
or employment; 
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(b) A legislator while the Legislature is in regular or extraordinary 
session or while otherwise acting within the scope of his duty, office or 
employment; or 

(c) A person who is sixty-five (65) years of age or older or a person who 
is a vulnerable person, as denned in Section 43-47-5. 

SOURCES: Codes, 1857, ch. 64, art. 18; 1871, § 2497; 1880, § 2711; 1892, § 967; 
1906, § 1043; Hemingway's 1917, § 771; 1930, § 787; 1942, § 2011; Laws, 
1974, ch. 458, § 1; Laws, 1992, ch. 431, § 2; Laws, 1993, ch. 580, § 1; Laws, 
1998, ch. 425, § 1; Laws, 1998, ch. 525, § 1; Laws, 1999, ch. 552, § 2; Laws, 
2000, ch. 552, § 1; Laws, 2001, ch. 566, § 1; Laws, 2002, ch. 353, § 1; Laws, 
2004, ch. 489, § 9; Laws, 2006, ch. 589, § 1; Laws, 2006, ch. 600, § 11; Laws, 
2007, ch. 589, § 10; Laws, 2008, ch, 391, § 2; Laws, 2008, ch. 553, § 1; Laws, 
2009, ch. 433, § 3; Laws, 2010, ch. 536, § 1; Laws, 2011, ch. 481, § 3; Laws, 
2012, ch. 514, § 8; Laws, 2013, ch. 565, § 1; Laws, 2014, ch. 463, § 1, eff from 
and after July 1, 2014. 

Joint Legislative Committee Note — Section 1 of ch. 425, Laws, 1998, effective 
July 1, 1998 (approved March 23, 1998), amended this section. Section 1 of ch. 525, 
Laws, 1998, effective July 1, 1998 (approved April 6, 1998), also amended this section. 
As set out above, this section reflects the language of Section 1 of ch. 525, Laws, 1998, 
pursuant to Section 1-3-79 which provides that whenever the same section of law is 
amended by different bills during the same legislative session, and the effective dates 
of the amendments are the same, the amendment with the latest approval date shall 
supersede all other amendments to the same section approved on an earlier date. 

Section 1 of ch. 589, Laws, 2006, effective from and after July 1, 2006 (approved April 
21, 2006), amended this section. Section 11 of ch. 600, Laws, 2006, effective from and 
after July 1, 2006 (approved April 24, 2006), also amended this section. As set out above, 
this section reflects the language of Section 1 of ch. 589, Laws, 2006, which contains 
language that specifically provides that it supercedes § 97-3-7 as amended by Laws, 
2006, ch. 600. 

Section 2 of ch. 391, Laws of 2008, effective July 1, 2008 (approved March 31, 2008), 
amended this section. Section 1 of ch. 553, Laws of 2008, effective July 1, 2008 
(approved May 10, 2008), also amended this section. As set out above, this section 
reflects the language of Section 1 of ch. 553, Laws of 2008, which contains language that 
specifically provides that it supersedes § 97-3-7 as amended by Laws of 2008, ch. 391. 

Pursuant to Section 1-1-109, the Joint Legislative Committee on Compilation, 
Revision and Publication of Legislation corrected several typographical errors in 
subsection (12) by substituting "subsection (3), (4), (5) or (11) of this section" for 
"subsection (3), (4) (5) or 11 of this section." The Joint Committee ratified the correction 
at its July 24, 2014, meeting. 

Editor's Note — Laws, 1974, ch. 458, § 3, which chapter amended this section, 
provides as follows: 

"SECTION 3. Nothing in this act shall be construed to defeat or affect in any manner 
whatsoever the prosecution of any person, association, firm or corporation for the 
violation of any statute repealed or amended hereby which violation occurred prior to 
the effective date of this act." 

Amendment Notes — The 2013 amendment rewrote (3), (4) and (5) by adding the 
designators in order to clarify the elements of domestic violence and to revise the 
punishments. 

The 2014 amendment rewrote the section to clarify the sentencing status of a 
multiple domestic violence offender. 

Cross References — Employees of department of corrections having status of 
law-enforcement officers under this section, see § 47-5-54. 
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Effect of conviction of assault with intent to kill as disqualification for holding office 
in labor union, etc., see § 71-1-49. 

Mississippi Protection Order Registry, see § 93-21-25. 

Aggravated assault, as provided in this section, defined as crime of violence, see 
§ 97-3-2. 
Homicide, see §§ 97-3-15 et seq. 
Mayhem, see § 97-3-59. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Arrest of person without warrant for violation of this section, see § 99-3-7. 

Insulting words being admissible in assault trials, see § 99-17-19. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 

Additional monetary assessment for violation of this section when committed against 
a minor to be deposited in Mississippi Children's Trust Fund, see § 99-19-75. 

JUDICIAL DECISIONS 



1. In general; definitions and distinc- 

tions. 

2. Intent; generally. 

3. — Sufficiency of. 

4. Deadly weapon. 

5. Serious bodily harm. 

6. Indictment or affidavit; generally. 

7. — Sufficiency of. 

8. Defenses; generally. 

9. — Insanity. 

10. — Self-defense. 

11. — Civil suit as bar to prosecution. 

12. Double jeopardy. 

13. Evidence; generally. 

14. — Admissibility. 

15. Nature of injuries. 

16. Other offenses or conduct. 

17. Self-defense. 

18. — Sufficiency. 

19. Charge or conviction support- 
able. 

20. Charge or conviction unsupport- 

able. 

21. — Variance between indictment and 

proof. 

22. Instructions; generally. 

23. —Intent. 

24. — Deadly weapon. 

25. —Self-defense. 

26. — Lesser offense. 

27. — Defendant as witness. 

28. Conviction of lesser crime. 

29. Sentence. 

30. Domestic violence aggravated as- 

sault. 

31. Miscellaneous. 



1. In general; definitions and distinc- 
tions. 

Where an altercation begins with a 
simple assault but as a matter of law 
escalates in a continuous sequence of 
events to an aggravated assault, the 
simple assault is subsumed into the ag- 
gravated assault. Downs v. State, 962 So. 
2d 1255 (Miss. 2007). 

Under Mississippi law, domestic vio- 
lence, as defined in Miss. Code Ann. § 97- 
3-7(3), is not a lesser-included offense of 
kidnapping, a violation of Miss. Code Ann. 
§ 97-3-53, because the two are indepen- 
dent crimes with distinct elements; the 
elements of domestic violence are not 
among the elements of kidnapping. Busby 
v. State, 956 So. 2d 1112 (Miss. Ct. App. 
2007). 

Defendant, who was convicted of kid- 
napping, a violation of Miss. Code Ann. 
§ 97-3-53, was not entitled to a jury in- 
struction on domestic violence under 
Miss. Code Ann. § 97-3-7(3) as a lesser 
included offense because the two were 
independent crimes with distinct ele- 
ments. Busby v. State, 956 So. 2d 1112 
(Miss. Ct. App. 2007). 

Denial of the inmate's petition for post- 
conviction relief was proper where it was 
not necessary under Miss. Code Ann. 
§ 97-3-7(2)(b) that the victim suffer "seri- 
ous" bodily injury. Mere bodily injury was 
sufficient as long it was caused with other 
means likely to produce death or serious 
bodily harm. Miller v. State, 919 So. 2d 
1067 (Miss. Ct. App. 2005). 
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In a juvenile delinquency case, the pe- 
tition did not give the trial judge the 
option of an attempt charge in a simple 
assault case, and the record was devoid of 
any questions or answers regarding injury 
caused at the hands of appellant juvenile 
when he touched the minor victim's pri- 
vate area; thus, the State failed to prove 
all the elements of simple assault as 
charged in the petition, specifically, proof 
of bodily injury, and appellant was im- 
properly adjudicated a delinquent. In the 
Interest of C.A., 872 So. 2d 705 (Miss. Ct. 
App. 2004). 

Where a decedent pointed a loaded gun 
at officers in violation of Miss. Code Ann. 
§ 97-3-7, refused to lower the gun, backed 
into his house, and initiated fire at the 
officers, an officer reasonably believed 
that his life and the lives of other officers 
at the scene were in imminent danger; 
hence, there was no violation of the dece- 
dent's Fourth Amendment rights when 
the officer followed the decedent into the 
latter's home, where the officer returned 
fire and mortally injured the decedent. 
Elkins v. McKenzie, 865 So. 2d 1065 (Miss. 
2003). 

Finding that a juvenile was a delin- 
quent child after he was convicted of 
simple assault was proper where it was 
foreseeable that pushing a person down a 
hill and over a ledge could cause serious 
injuries; he acted recklessly and there was 
sufficient evidence for the trial judge, act- 
ing as the jury, to conclude that he was 
guilty of simple assault, Miss. Code Ann. 
§ 97-3-7(1). In re G. L. H., 843 So. 2d 109 
(Miss. Ct. App. 2003). 

Manslaughter indictment sufficiently 
alleged that defendant was engaged in the 
perpetration of a felony, namely aggra- 
vated assault pursuant to Miss. Code Ann. 
§ 97-3-7(2), that had to be proved in order 
to show that defendant's participation in 
the crime of killing another human being 
without malice was manslaughter, as the 
indictment tracked the language of the 
aggravated assault statute and identified 
the person upon whom defendant commit- 
ted the aggravated assault, the person 
who was killed while defendant commit- 
ted that felony, and the date and place of 
the crimes committed. Stevens v. State, — 
So. 2d — , 2001 Miss. LEXIS 301 (Miss. 



Oct. 31, 2001), opinion withdrawn by, sub- 
stituted opinion at 808 So. 2d 908, 2002 
Miss. LEXIS 60 (Miss. 2002). 

Defendant's conviction for assault of a 
police officer was affirmed because sub- 
stantial evidence showed that the victim 
suffered injury, and the jury rejected the 
contention that defendant was resisting 
an unlawful arrest. Johnson v. State, 754 
So. 2d 576 (Miss. Ct. App. 2000). 

Police officer's action in turning onto 
road despite fact that view of oncoming 
traffic was blocked by row of hedges, while 
negligent, did not turn collision with mo- 
torist into crime of assault, so as to relieve 
motorist of having to comply with notice 
requirements in Tort Claims Act in subse- 
quent personal injury claim against city 
and officer. City of Jackson v. Lumpkin, 
697 So. 2d 1179 (Miss. 1997), overruled in 
part, Carr v. Town of Shubutu, 733 So. 2d 
261 (Miss. 1999), overruled to the extent 
that these cases characterize the notice 
requirements set out in § 11-46-11 as 
jurisdictional requirements, Stuart v. 
Univ. of Miss. Med. Ctr, — So. 3d — , 2009 
Miss. LEXIS 396 (Miss Aug. 20, 2009) 
Carr v. Town of Shubuta, 733 So. 2d 261 
(Miss. 1999). 

In aggravated assault prosecution aris- 
ing from defendant's stabbing of two vic- 
tims, evidence was insufficient to warrant 
lesser included offense instruction on 
simple assault; multiple stab wounds suf- 
fered by victims were serious and life 
threatening, and there was no evidence 
that defendant was merely negligent in 
handling knife. Jackson v. State, 684 So. 
2d 1213 (Miss. 1996), reh'g denied, 691 So. 
2d 1026 (1996), cert, denied, 520 U.S. 
1215, 117 S. Ct. 1703, 137 L. Ed. 2d 828 
(1997). 

The mere pointing of a firearm does not 
constitute attempt under the aggravated 
assault statute, this section. Gibson v. 
State, 660 So. 2d 1268 (Miss. 1995). 

In a prosecution for aggravated assault, 
the State was not required to prove that 
the defendant acted "under circumstances 
manifesting extreme indifference to the 
value of human life" where the indictment 
charged only that the defendant "did un- 
lawfully, feloniously, purposely and know- 
ingly cause serious bodily injury" to the 
victim. Hall v. State, 644 So. 2d 1223 
(Miss. 1994). 
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Subsection (1) of this section is not 
unconstitutionally vague on the ground 
that it does not define "bodily injury"; 
although there are no degrees of bodily 
injury stated in the statute, a minor in- 
jury is a "bodily injury" even though it 
may not be a traumatic injury. Reining v. 
State, 606 So. 2d 1098 (Miss. 1992). 

Subsection (2) of this section is not 
unconstitutionally vague on the ground 
that it does not define the term "serious 
bodily harm," particularly when applied 
in a case involving brutal injuries; in more 
ambiguous cases, prosecutors and trial 
courts should refer to the definition of 
"serious bodily injury" set out in § 210.0 of 
the Model Penal Code. Fleming v. State, 
604 So. 2d 280 (Miss. 1992). 

It is not necessary under § 97-3-7(2)(b) 
for the State to prove that the victim 
suffered "serious" bodily injury; mere 
"bodily injury" is sufficient so long as it 
was caused with "other means likely to 
produce death or serious bodily harm." 
Jackson v State, 594 So. 2d 20 (Miss. 
1992). 

While a juvenile's intentional touching 
and squeezing of a pregnant woman's der- 
riere, without permission, amounted to a 
physical offense, this conduct did not con- 
stitute simple assault under § 97-3- 
7(l)(c) where there was no proof of fear of 
imminent serious bodily harm. Thus, the 
juvenile's adjudication of delinquency 
would be reversed based on the failure to 
prove an essential element of the crime of 
simple assault. S.B, v. State, 566 So. 2d 
1276 (Miss. 1990). 

The difference between attempted mur- 
der and aggravated assault is the specific 
intent requirement, for the former, and 
the element of deadly weapon use, for the 
latter. In many fact scenarios, both 
charges are established by the same evi- 
dence. McGowan v. State, 541 So. 2d 1027 
(Miss. 1989). 

A fireman who was engaged in rescuing 
individuals from a wrecked automobile 
outside of the city and county in which he 
was employed was nevertheless a "fire- 
man" within the meaning of this section, 
which sets forth the punishment for 
simple assault upon a fireman acting 
within the scope of his duty, since the 
fireman was authorized under § 21-25-5 



to act outside his city boundary in "aiding 
in the rescue of persons" and was not 
limited to county lines. Cagle v. State, 536 
So. 2d 3 (Miss. 1988). 

Person who shoots 4 or 5 bullets at 
second person, hitting third person with 3 
bullets, has committed aggravated as- 
sault with respect to third person notwith- 
standing lack of intent to shoot that per- 
son. Davis v. State, 476 So. 2d 608 (Miss. 
1985). 

Prosecution for aggravated assault on 
police officer is not barred by prior pros- 
ecution for aggravated assault on another 
police officer arising out of same incident. 
Lee v. State, 469 So. 2d 1225 (Miss. 1985). 

A defendant who assaulted three police 
officers, on the same day and as a part of 
the same occurrence, was properly sub- 
jected to three separate charges of as- 
sault, in violation of subsection (1) of this 
section, and properly sentenced to three 
consecutive terms, pursuant to § 99-19- 
21, for the three resulting convictions. 
Ball v. State, 437 So. 2d 423 (Miss. 1983). 

Defendant's act of pointing a loaded 
pistol at another came within statutory 
crime of aggravated assault where it 
manifested an extreme indifference to the 
value of human life. Nelson v. State, 361 
So. 2d 343 (Miss. 1978). 

Lands within the area designated as a 
reservation for the Choctaw Indians resid- 
ing in central Mississippi were on the 
basis of the history of the relations be- 
tween the Mississippi Choctaws and the 
United States, "Indian country," as de- 
fined in 18 USCS § 1151 and as used in 
the Major Crimes Act of 1885 (18 USCS 
§ 1153); these federal statutes operate to 
vest exclusive jurisdiction in the federal 
courts and to preclude the exercise of state 
criminal jurisdiction over certain offenses 
committed on these lands, including ag- 
gravated assault, even though (1) the 
Choctaws in Mississippi were merely a 
remnant of a larger group of Indians, long 
ago removed from Mississippi, (2) federal 
supervision over them had not been con- 
tinuous, and (3) the Treaty at Dancing 
Rabbit Creek (7 Stat 333) extended state 
citizenship to Choctaws remaining in Mis- 
sissippi. United States v. John, 437 U.S. 
634, 98 S. Ct. 2541, 57 L. Ed. 2d 489 
(1978), on remand, 587 F.2d 683 (5th Cir. 
1979). 



63 



§ 97-3-7 



Crimes 



Under this section [Code 1042, § 2013] 
in order to find that the defendant did 
unlawfully and feloniously injure the vic- 
tim, it is not necessary that the state show 
that the defendant intentionally or will- 
fully discharged the firearm or intention- 
ally or willfully injured the person whom 
he assaulted. Barnes v. State, 249 So. 2d 
383 (Miss. 1971). 

Many cases of assault and battery, such 
as a fist fight, are not covered by statute 
and depend on the common law. Butler v. 
State, 212 So. 2d 573 (Miss. 1968). 

Where the accused, pursuant to a plan 
to kill a bus driver, attached dynamite to a 
bus in such a manner that it exploded 
upon the ignition being turned on, and the 
intended victim was horribly maimed 
thereby, the offense came within the pur- 
view of Code 1942, § 2143, rather than 
this section [Code 1942, § 2011]. Rogers v. 
State, 228 Miss. 873, 89 So. 2d 860 (1956). 

The means or force must at least be 
capable of producing death. Blaine v. 
State, 196 Miss. 603, 17 So. 2d 549 (1944). 

Battery with hands and feet may be a 
means or force "likely to produce death" 
within the purview of this section [Code 
1942, § 2011], depending on the circum- 
stances of each case. Blaine v. State, 196 
Miss. 603, 17 So. 2d 549 (1944). 

The word "likely" in the statute borrows 
meaning from both possibility and prob- 
ability and stands midway between their 
respective connotations, and, as so de- 
fined, the responsibility for adjudging 
likelihood, in all cases save those speaking 
absurdity, remains with the jury, which 
may be left free to give due weight to the 
parties, the place, the means used, and 
the degree of force employed. Blaine v. 
State, 196 Miss. 603, 17 So. 2d 549 (1944). 

"Assault" defined. Blankenship v. State, 
130 Miss. 725, 95 So. 81 (1923). 

Words "point" and "aim" are synony- 
mous and charge but one offense. Cole- 
man v. State, 94 Miss. 860, 48 So. 181 
(1909). 

Distinction is drawn between assault 
with intent to kill and murder and assault 
and battery with same intent. Montgom- 
ery v. State, 85 Miss. 330, 37 So. 835 
(1904). 

2. Intent; generally. 

Defendant kicked the officer, dislocating 
the officer's jaw, and although no direct 



evidence was presented that defendant 
intended to injure the officer, a juror could 
reasonably infer the intent from the evi- 
dence, and the appellate court could not 
reverse the verdict because of insufficient 
evidence. Brown v. State, 852 So. 2d 607 
(Miss. Ct. App. 2003). 

Subsection (b) is written in the disjunc- 
tive, rather than the conjunctive, with 
regard to a defendant's intent, as it re- 
quires a showing that the defendant 
caused serious bodily injury "purposely, 
knowingly or recklessly under circum- 
stances manifesting extreme indifference 
to the value of human life." Stegall v. 
State, 765 So. 2d 606 (Miss. Ct. App. 
2000). 

The indictment of the defendant and 
instructions to the jury given in his trial 
erroneously turned on an improper inter- 
pretation of the elements of attempted 
aggravated assault where they both used 
language pertaining to reckless, rather 
than intentional, conduct. Morris v. State, 
748 So. 2d 143 (Miss. 1999). 

Indictment and jury instructions ad- 
equately covered issue of intent with re- 
spect to charge of aggravated assault by 
alleging that defendant caused injury 
"willfully." Moore v. State, 676 So. 2d 244 
(Miss. 1996). 

One does not have to possess ill will 
toward, or even know the identity of, a 
specific individual in order possess the 
requisite intent to commit an aggravated 
assault on that person. Blanks v. State, 
542 So. 2d 222 (Miss. 1989). 

Person who shoots 4 or 5 bullets at 
second person, hitting third person with 3 
bullets, has committed aggravated as- 
sault with respect to third person notwith- 
standing lack of intent to shoot that per- 
son. Davis v. State, 476 So. 2d 608 (Miss. 
1985). 

Recklessness or negligence contem- 
plated by this section for conviction of 
simple assault is in act itself and does not 
refer to subjective intent of defendant who 
acts in reckless or negligent belief that he 
is acting in self defense. Nobles v. State, 
464 So. 2d 1151 (Miss. 1985). 

It is necessary for the state to prove 
intent on the part of the defendant to kill 
and murder the person named in the 
indictment. Barnette v. State, 252 Miss. 
652, 173 So. 2d 904 (1965). 
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The rule of criminal law that where one 
crime is intended and by mistake another 
committed the unlawful intent to do one 
act is transposed to the other does not 
apply to the statutory crime of assault and 
battery with intent to kill. Barnette v. 
State, 252 Miss. 652, 173 So. 2d 904 
(1965). 

The intent of the accused is an essential 
ingredient of the charge of assault and 
battery with unlawful and felonious in- 
tent, with malice aforethought, to kill and 
murder. Hydrick v. State, 246 Miss. 448, 
150 So. 2d 423 (1963). 

The intent must exist at the time the 
injury was inflicted. Lindley v. State, 234 
Miss. 423, 106 So. 2d 684 (1958). 

A felonious intent is necessary to sup- 
port the charge of assault with intent to 
kill and murder. Washington v. State, 222 
Miss. 782, 77 So. 2d 260 (1955). 

The trial court properly limited the jury 
to a consideration of defendant's guilt of 
simple assault and battery in a prosecu- 
tion under this section, where the element 
of intent was absent. Markham v. State, 
209 Miss. 135, 46 So. 2d 88 (1950). 

Test of defendant's guilt under this sec- 
tion is whether or not the accused intends 
to kill and murder at time he fires shot or 
otherwise inflicts wound, and if such in- 
tent then exists he is not to be exonerated 
of felonious charge by what he does or fails 
to do thereafter. Ceary v. State, 204 Miss. 
299, 37 So. 2d 316 (1948). 

Under this section [Code 1942, § 2011] 
both the nature of the means used and the 
quality of the purpose are essential ele- 
ments of the crime charged; the weapon 
must be deadly, or the means likely to 
produce death, and the intent must be 
murder. Daniels v. State, 196 Miss. 328, 
17 So. 2d 793 (1944). 

It is intent with which an assault is 
committed that raises it from misde- 
meanor to a felony. Toler v. State, 143 
Miss. 96, 108 So. 443 (1926). 

3. — Sufficiency of. 

Defendant's conviction for burglary of a 
dwelling, in violation of Miss. Code Ann. 
§ 97-17-23(1), was supported by the evi- 
dence because defendant crashed through 
a glass window and advanced briskly 
upon one victim with hands raised, in 
what was described as a threatening ges- 



ture; hence, the evidence was sufficient to 
infer that defendant intended to commit 
an assault under Miss. Code Ann. § 97-3- 
7(1). Walker v. State, 21 So. 3d 663 (Miss. 
Ct. App. 2009), writ of certiorari denied by 
20 So. 3d 680, 2009 Miss. LEXIS 578 
(Miss. 2009). 

Defendant's conviction for simple as- 
sault upon a law enforcement officer pur- 
suant to Miss. Code Ann. § 97-3-7(l)(a) 
was appropriate because an officer's testi- 
mony that defendant, while resisting ar- 
rest, swung the handcuffs at him, sup- 
ported the inference that she did so 
purposely and knowingly. There was no 
evidence concerning the distances in- 
volved that would have cast doubt upon 
the veracity of the officers' testimonies 
that defendant swung the handcuffs at 
the first officer, who ducked, which per- 
mitted the handcuffs to strike the other 
officer in the face. Hitt v. State, 988 So. 2d 
939 (Miss. Ct. App. 2008). 

Where defendant, in the process of be- 
ing arrested for suspicion of driving while 
under the influence of intoxicants, swung 
at an officer with a closed fist and landed 
a "glancing blow," but the officer did not 
testify as to undergoing any injury or 
feeling pain, the Murrell standard was 
controlling and required new trial. Reyn- 
olds v. State, 818 So. 2d 1287 (Miss. Ct. 
App. 2002). 

Evidence was insufficient to support a 
charge of attempt to rape where there was 
nothing in the record that would distin- 
guish the intent of the defendant to rape 
his victim from any other particular in- 
tent where, during the entire assault, 
both the defendant and the victim were 
fully clothed and there was no evidence 
that the defendant removed or attempted 
to remove any of victim's clothes, nor was 
there evidence that the defendant fondled 
or caressed his victim or attempted to do 
so; the evidence merely depicted a some- 
what aimless attack wherein the defen- 
dant grabbed his victim, pushed her to the 
floor and held her there. Aikerson v. State, 
295 So. 2d 778 (Miss. 1974). 

Argument that defendant did not in- 
tend to kill arresting officer because he 
shot only once, and, although he had the 
officer's loaded revolver, he left without 
killing the officer, and therefore this 
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showed conclusively that he did not in- 
tend to kill the officer, was not well taken, 
inasmuch as the issue as to what the 
defendant intended at the time he fired 
the shot was a jury issue. Torrence v. 
State, 283 So. 2d 595 (Miss. 1973). 

The evidence in a prosecution for as- 
sault and battery with intent to kill and 
murder, sufficiently created a jury ques- 
tion as to intent to kill, on the part of a 
defendant who struck the victim with a 
stick with such force as to knock the 
victim to the pavement, and who returned 
later and struck the victim again while he 
was unconscious. Thompson v. State, 258 
So. 2d 448 (Miss. 1972). 

Conviction of assault with intent to kill 
is not warranted by a showing merely of 
intent to do great bodily harm. Lindley v. 
State, 234 Miss. 423, 106 So. 2d 684 
(1958). 

The requisite intent is not present 
where intent to kill is conditioned on hap- 
pening of an event which may within 
reason fail to take place, as in the case of 
a threat to kill if a debt is not paid. 
Lindley v. State, 234 Miss. 423, 106 So. 2d 
684 (1958). 

Evidence that four law enforcement of- 
ficers under the authority of a search 
warrant for intoxicating liquor went to the 
accused's home on a dark night, and upon 
finding no one at home, gained entrance 
through a window, and remained therein 
from 10 o'clock until midnight, without 
showing any lights, and the accused, who 
had been advised that someone was in his 
home, with a companion shot out the 
windows of the home with a shot gun fired 
at a distance of 60 feet, using No. 8, or 
birdshot, was insufficient to support a 
finding that accused's intent and purpose 
was to kill and murder. Smith v. State, 233 
Miss. 503, 102 So. 2d 699 (1958). 

Intent is main ingredient of offense un- 
der this section, and where facts show 
that intent to kill was conditioned upon 
happening of some other event, which 
may, within reason, fail to take place, real 
intent to kill and murder does not come 
into existence. Craddock v. State, 204 
Miss. 606, 37 So. 2d 778 (1948). 

An intent to murder, the gist of this 
offense, was not shown where the de- 
ceased was shot by his own pistol which 



he had given to the defendant who appar- 
ently for effect drew the pistol during a 
crap game and it was discharged when 
one of the participants struck the defen- 
dant's arm. Edgar v. State, 202 Miss. 505, 
32 So. 2d 441 (1947). 

In assault committed by throwing a pair 
of pliers from a distance of ten feet, strik- 
ing prosecuting witness upon the upper 
lip, the evidence, in view of the circum- 
stances, including the parties, the occa- 
sion and the means used, was insufficient 
to support a finding beyond a reasonable 
doubt that accused's purpose was to kill 
and murder. Daniels v. State, 196 Miss. 
328, 17 So. 2d 793 (1944). 

The statute charging the crime with 
specific intent to kill and murder a speci- 
fied person is made out only by proof 
sufficient to find that the specific intent to 
kill existed-the specific intent to kill being 
the gist of the offense, or that which raises 
it from a mere misdemeanor to a felony. 
Intent to kill a specified person, accompa- 
nied by an overt act constituting an as- 
sault, is also, in a sense, an attempt to 
commit the crime; but there must be an 
intent accompanied b}^ an overt act, to 
make out the offense under this section 
[Code 1942, § 2011]. Norwood v. State, 
182 Miss. 898, 183 So. 523 (1938). 

Intent to murder may not be inferred 
from leveling of gun, and the fact that 
defendant did not shoot, there being noth- 
ing to prevent, tends to negative existence 
of such intent. Toler v. State, 143 Miss. 96, 
108 So. 443 (1926). 

Intent to kill conditioned on happening 
of event insufficient, though condition un- 
lawful. Stroud v. State, 131 Miss. 875, 95 
So. 738 (1923). 

Evidence of conditional threat to kill 
held insufficient to establish intent. 
Stroud v. State, 131 Miss. 875, 95 So. 738 
(1923). 

The intent must be actual, not condi- 
tional. Hairston v. State, 54 Miss. 689, 28 
Am. R. 392 (1877). 

4. Deadly weapon. 

In an aggravated assault case, a trial 
court did not err by denying motions for a 
directed verdict or a judgment notwith- 
standing the verdict because the State 
was not required to provide defendant's 
deoxyribonucleic acid or fingerprints on a 
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knife in order to present sufficient evi- 
dence to support his conviction. Further, a 
police detective testified that he found a 
knife on the floor, and a doctor testified 
that the lacerations on the victim's face 
were consistent with knife wounds. Fer- 
guson v. State, 137 So. 3d 240 (Miss. 
2014). 

Assault conviction was affirmed where 
defendant's use of hands and fists to strike 
the victim constituted a means likely to 
produce serious bodily harm, which was 
sufficient under Miss. Code Ann. § 97-3- 
7(2)(b). Parks v. State, 930 So. 2d 383 
(Miss. 2006). 

Defendant's challenge to his conviction 
for aggravated assault under Miss. Code 
Ann. § 97-3-7 on the grounds that the 
butt of his gun was not a dangerous 
weapon was without merit because it was 
within the province of the jury to deter- 
mine whether or not the use of the gun as 
a bludgeoning instrument made it a 
deadly weapon. Beyers v. State, 930 So. 2d 
456 (Miss. Ct. App. 2006). 

Where defendant argued that the State 
failed to prove that the baseball bat used 
in the attack of the victim was a deadly 
weapon sufficient to support a conviction 
of aggravated assault pursuant to Miss. 
Code Ann. § 97-3-7, the claim failed; the 
bat caused a compound fracture of the 
victim's leg, which indicated that the bat 
certainly could have done more damage 
even to the point of causing the victim's 
death. Brown v. State, 864 So. 2d 1009 
(Miss. Ct. App. 2004). 

Evidence was sufficient to support de- 
fendant's conviction for aggravated as- 
sault — he inflicted the injuries to the vic- 
tim with a deadly weapon. Harris v. State, 
892 So. 2d 830 (Miss. Ct. App. 2004). 

Under the statute, it was unnecessary 
for the State to prove the victim suffered 
serious bodily injury, mere bodily injury 
was sufficient so long as it was caused 
with other means likely to produce serious 
bodily harm. Vance v. State, 803 So. 2d 
1265 (Miss. Ct. App. 2002). 

A bottle may be found to be a deadly 
weapon. Gayle v. State, 743 So. 2d 392 
(Miss. Ct. App. 1999). 

Evidence was sufficient to allow a jury 
to find that the defendant's use of his fist 
was a means likely to produce death or 



serious bodily harm where (1) the force of 
the defendant's first blow knocked the 
victim out of his recliner and onto the 
fireplace hearth, and (2) the defendant 
was 19 years old at the time of the crime 
and struck a much older man in his own 
home. Harrison v. State, 724 So. 2d 978 
(Ct. App. 1998). 

While an assault under subsection 
(2)(b) of this section ordinarily involves 
the use of a weapon, a violent and aggra- 
vated assault committed with one's fists 
may constitute a crime under subsection 
(2)(b) of this section; it is not necessary 
under subsection (2Kb) of this section that 
the use of hands and fists constitute the 
use of a "deadly weapon," but, rather, it is 
enough if their use constitutes a "means 
likely to produce [either] death or serious 
bodily harm." Jackson v. State, 594 So. 2d 
20 (Miss. 1992). 

Whether closed fists constitute a 
"means likely to produce serious bodily 
harm" under subsection (2Kb) of this sec- 
tion involves a question of fact to be de- 
cided by the jury in light of the evidence; 
the responsibility for determining likeli- 
hood remains with the jury which may be 
left free to give due weight to the charac- 
teristics of the parties, the place, the man- 
ner in which hands and fists were used, 
and the degree of force employed. Jackson 
v. State, 594 So. 2d 20 (Miss. 1992). 

The use of a .357 Magnum as a blunt 
instrument was sufficient to support an 
aggravated assault charge since the use of 
the gun as a blunt instrument could have 
been found by the jury to constitute use of 
a weapon which could cause bodily injury 
to another within the meaning of this 
section. Griffin v. State, 540 So. 2d 17 
(Miss. 1989). 

A reasonable person could determine 
that a pistol which misfired 3 times was a 
deadly weapon where there was no proof 
that the pistol was incapable of firing and 
the pistol was not available for inspection 
at trial. The fact that the pistol misfired 3 
times does not preclude its capability to 
fire on the fourth attempt. Davis v. State, 
530 So. 2d 694 (Miss. 1988). 

A conviction for aggravated assault 
upon a state highway patrolman would be 
affirmed where, although the defendant 
testified that the gun he had used was a 
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blank starter pistol, the prosecution testi- 
mony and inferences to be drawn there- 
from were that the gun, which was never 
found, looked like a real pistol, sounded 
like a pistol when fired, and had been used 
in a threatening manner, just as a deadly 
weapon would be used in similar circum- 
stances, and where at no time prior to 
trial did the defendant state to any police 
officer that the weapon used had been a 
starter pistol. Jackson v. State, 404 So. 2d 
543 (Miss. 1981). 

A defendant was properly convicted of 
aggravated assault upon a law enforce- 
ment officer despite the fact that the gun 
used in the assault was not loaded. Wilson 
v. State, 395 So. 2d 957 (Miss. 1981). 

While the use of feet and fists ordinarily 
would not constitute the use of a deadly 
weapon, they can constitute a deadly 
weapon if used with means of force likely 
to produce death. Pulliam v. State, 298 So. 
2d 711 (Miss. 1974). 

The question as to whether or not the 
instrument used is a deadly weapon the 
force used as likely to produce death are 
questions of fact for determination of the 
jury. Shanklin v. State, 290 So. 2d 625 
(Miss. 1974). 

Testimony introduced by the state was 
ample and from which jury properly de- 
termined that the iron pipe used by the 
defendant was a deadly weapon, and that 
the force and manner in which it was used 
proved the intent of the defendant to kill 
and murder his victim. Shanklin v. State, 
290 So. 2d 625 (Miss. 1974). 

Where a defendant held a gun that was 
incapable of being fired and made no at- 
tempt to use the gun as a club to strike the 
sheriff, and did not strike the sheriff with 
his hands or feet, he could not properly be 
convicted of assault and battery with in- 
tent to kill the sheriff. Corley v. State, 264 
So. 2d 384 (Miss. 1972). 

In itself, a "shoe clad foot" is not a 
deadly weapon in the conventional sense, 
but whether in a given case it is a means 
or force likely to produce death, within the 
meaning of the section [Code 1942, 
§ 2011] , is a matter for the jury's determi- 
nation in the light of evidence as to how 
and in what manner it was employed. 
Johnson v. State, 230 So. 2d 810 (Miss. 
1970). 



One may not be convicted of assault 
with intent to kill because he advanced 
with a shotgun which was so jammed that 
it could not be fired. Woodall v. State, 234 
Miss. 759, 107 So. 2d 598 (1958). 

Since a handsaw is not enumerated as a 
deadly weapon in this section [Code 1942, 
§ 2011], it was a question for the jury to 
determine whether a handsaw used in an 
assault upon another was a deadly 
weapon. Cobb v. State, 233 Miss. 54, 101 
So. 2d 110 (1958). 

What is a deadly weapon is a question of 
fact for the jury. Batteast v. State, 215 
Miss. 337, 60 So. 2d 814 (1952). 

Assailant is guilty only of an assault 
and battery, and not assault and battery 
with intent to kill and murder, when he 
deliberately uses a weapon, which is ordi- 
narily capable of producing death, in such 
fashion as would not ordinarily be calcu- 
lated to produce such result. Griffin v. 
State, 196 Miss. 528, 18 So. 2d 437 (1944). 

Assailant who deliberately struck vic- 
tim on temple with closed pocket-knife, 
although he had ample opportunity to 
open the knife and to use it in a manner to 
kill, is guilty only of assault and battery, 
and not assault and battery with intent to 
kill and murder. Griffin v. State, 196 Miss. 
528, 18 So. 2d 437 (1944). 

Under this section [Code 1942, § 2011] 
both the nature of the means used and the 
quality of the purpose are essential ele- 
ments of the crime charged; the weapon 
must be deadly, or the means likely to 
produce death, and the intent must be 
murder. Daniels v. State, 196 Miss. 328, 
17 So. 2d 793 (1944). 

In assault committed by throwing a pair 
of pliers from a distance of ten feet, strik- 
ing prosecuting witness upon the upper 
lip, the evidence, in view of the circum- 
stances, including the parties, the occa- 
sion and the means used, was insufficient 
to support a finding beyond a reasonable 
doubt that accused's purpose was to kill 
and murder. Daniels v. State, 196 Miss. 
328, 17 So. 2d 793 (1944). 

5. Serious bodily harm. 

Jury could have reasonably determined 
that defendant's use of teeth was suffi- 
cient to cause serious bodily harm, as the 
injury sustained when defendant bit off a 
piece of the victim's ear was a "sharp 
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trauma." Shaw v. State, 139 So. 3d 79 
(Miss. Ct. App. 2013). 

6. Indictment or affidavit; generally. 

Circuit court erred by allowing the pros- 
ecution to proceed on an indictment that 
specifically charged defendant with aggra- 
vated assault under subsection (2)(a) be- 
cause the indictment did not accuse defen- 
dant of causing serious bodily injury to the 
victim but only "bodily injury"; because 
the prosecution specifically indicted de- 
fendant under subsection (2)(a), it was 
obligated to prove that he caused serious 
bodily injury purposely, knowingly, or 
recklessly. Snowden v. State, 131 So. 3d 
1251 (Miss. Ct. App. 2014). 

Where an indictment charged appellant 
with violating former Miss Code Ann. 
§ 97-3-7(2)(b), but the intent language in 
the indictment was that of former § 97-3- 
7(2)(a), that the trial court allowed the 
State to amend the indictment did not 
entitle appellant to post-conviction relief 
because 1) he was given fair notice of the 
crimes with which he was charged; 2) he 
did not object to the amendments; 3) they 
were of form and not substance; 4) they 
did not prejudice him; and 5) his valid 
guilty plea waived any defects of form in 
the indictment. Montalto v. State, 119 So. 
3d 1087 (Miss. Ct. App. 2013), writ of 
certiorari dismissed by 127 So. 3d 1115, 
2013 Miss. LEXIS 635 (Miss. 2013). 

Defendant's conviction for aggravated 
assault in violation of Miss. Code Ann. 
§ 97-3-7 was proper where his actions 
plainly, clearly, and obviously would have 
qualified as aggravated assault under 
§ 97-3-7(2)(a) or (b) because he used a 
deadly weapon and caused serious bodily 
injury through recklessness. While the 
indictment used phraseology from § 97-3- 
7(2)(a) and (b), that blending should not 
have been classified necessarily as a "de- 
fect." Johnson v. State, 910 So. 2d 1174 
(Miss. Ct. App. 2005). 

Indictment properly stated the ele- 
ments of the crime of aggravated assault, 
even though they were not in the order 
defendant would have preferred. The in- 
dictment in question read that "defen- 
dant. .. as part of a common plan or 
scheme or as part of the same transac- 
tions or occurrence did knowingly or pur- 
posely, attempt to cause bodily injury to a 



police officer with a deadly weapon, an 
automobile. Stanley v. State, 904 So. 2d 
1127 (Miss. Ct. App. 2004). 

When the grand jury returned an in- 
dictment under Miss. Code Ann. § 97-3- 
7(2)(b), requiring purposeful and willful 
and knowing actions, this stated the 
charge upon which defendant could be 
tried; when the proposed amendment was 
offered to allow the jury to convict under 
Miss. Code Ann. § 97-3-7(2)(a) to include 
recklessly causing serious bodily injury 
under circumstances manifesting extreme 
indifference to the value of human life, 
there was a change of substance, prejudic- 
ing defendant, and requiring a reversal, 
and remand, for a new trial. McLarty v. 
State, 842 So. 2d 590 (Miss. Ct. App. 
2003). 

Attempted assault falls within the 
meaning of assault, and in the context of 
defendant's variance argument between 
the indictment and the proof, whether 
defendant's indictment read "assault" or 
"attempted assault" made no difference as 
it was the same crime; moreover, the in- 
dictment cited Miss. Code Ann. § 97-3- 
7(1), the applicable statute. Brown v. 
State, 852 So. 2d 607 (Miss. Ct. App. 
2003). 

Where the defendant was indicted for 
aggravated assault under subsection (2) of 
this section, but neither paragraph (a) nor 
(b) was specified, the statutory language 
was wholly included by reference in the 
indictment and the indictment was not 
narrowly drawn to preclude the state from 
arguing a pool stick was used as a deadly 
weapon. Rushing v. State, 1999 Miss. App. 
LEXIS 350 (Miss. Ct. App. June 22, 1999), 
opinion withdrawn by, substituted opinion 
at 753 So. 2d 1136, 1999 Miss. App. LEXIS 
717 (Miss. Ct. App. 1999). 

An indictment properly charged the de- 
fendant with simple assault under this 
section, even though the indictment con- 
tained the word "feloniously" which does 
not appear in the statute. Reining v. State, 
606 So. 2d 1098 (Miss. 1992). 

In a prosecution for aggravated assault 
under this section, the defendant's convic- 
tion would be reversed where the grand 
jury returned the indictment under sub- 
section (2)(b) of this section, which re- 
quires purposeful, willful and knowing 
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actions, on the morning of the trial the 
State moved to amend the indictment to 
allow the jury to convict under subsection 
(2)(a) of this section, which requires only 
that the defendant recklessly cause seri- 
ous bodily injury under circumstances 
manifesting extreme indifference to the 
value of human life, and, though there 
was no order allowing the amendment, 
the jury instructions clearly reflected the 
new element which was not contained in 
the original indictment and it was appar- 
ently that part of the instruction upon 
which the jury returned its verdict. The 
proposed amendment was a change of 
substance, rather than form, and there- 
fore the court had no power to amend the 
indictment without the concurrence of the 
grand jury. Quick v. State, 569 So. 2d 1197 
(Miss. 1990). 

A multiple-count indictment, charging 
murder and aggravated assault, was per- 
missible where both the murder and the 
aggravated assault arose from a single 
fusillade, the defendant presented the 
same self-defense defense to the 2 
charges, almost all of the evidence admis- 
sible against the defendant on the murder 
count was also admissible against him on 
the assault count and visa-versa, and no 
legally cognizable prejudice could be said 
to have resulted from the consolidation at 
trial of the 2 charges. Blanks v. State, 542 
So. 2d 222 (Miss. 1989). 

A court committed reversible error in 
permitting the State to amend an indict- 
ment charging aggravated assault at the 
close of the State's case, at a time when 
the defendant had indicated his desire to 
file a motion for a directed verdict, from 
the charge "by shooting the [victim] in the 
head" to that of "a pistol, a means likely to 
produce serious bodily harm." Had the 
court not permitted the amendment of the 
indictment, the defendant would have 
been entitled to a directed verdict of not 
guilty on the aggravated assault charge of 
shooting the victim in the head with the 
pistol since the evidence was uncontra- 
dicted that the gun accidentally fired and 
that the victim was not wounded by the 
firing of the weapon. Griffin v. State, 540 
So. 2d 17 (Miss. 1989). 

Indictment labeled "aggravated as- 
sault" which charges that defendant 



caused "serious bodily injury" and that 
defendant beat victim in manner likely to 
cause "serious bodily injury" and which 
includes correct section number (subsec- 
tion (2)(a) of this section) for aggravated 
assault sufficiently affords defendant and 
defendant's attorney notice in fact that 
defendant is being prosecuted for aggra- 
vated assault. Harbin v. State, 478 So. 2d 
796 (Miss. 1985). 

Though an indictment for simple as- 
sault contained some language from the 
portion of the statute defining aggravated 
assault, the indictment was not duplici- 
tous where the language was not suffi- 
cient to charge any offense under the 
aggravated assault provisions and thus 
only one offense was charged. Toliver v. 
State, 337 So. 2d 1274 (Miss. 1976). 

In a prosecution for resisting arrest, an 
indictment charging that the defendant 
assaulted a deputy sheriff, resisted the 
execution of legal process upon himself by 
the deputy sheriff, and shot the deputy 
sheriff while the latter was attempting to 
arrest the defendant, did not charge sepa- 
rate and distinct offenses; each action 
described in the indictment was but a part 
of a single episode. Maroone v. State, 317 
So. 2d 25 (Miss. 1975). 

An indictment is not defective because 
it does not state definitely the time at 
which the offense was committed. Wash- 
ington v. State, 222 Miss. 782, 77 So. 2d 
260 (1955). 

An indictment which stated that the 
defendant committed assault and battery 
upon a minor child of the age of nine 
years, with force and means likely to have 
produced death by beating and striking 
her with a cowhide belt and with a large 
switch or stick, and by pulling her hair out 
by the roots, and by burning her leg with 
cigarette lighter, and by holding her by 
her feet and by striking her head against 
the floor and wall, and by mashing or 
snapping her head with his feet, was not 
demurrable upon the ground that the sev- 
eral acts of violence alleged constituted 
separate and distinct offenses. McNally v. 
State, 213 Miss. 356, 56 So. 2d 834 (1952). 

Where name of victim is used in indict- 
ment, it is unnecessary to allege that he is 
a human being. Hughes v. State, 207 Miss. 
594, 42 So. 2d 805 (1949). 
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Permitting amendment of indictment 
charging assault with intent to murder, to 
charge assault and battery with intent to 
murder, held not reversible error. Sauer v. 
State, 166 Miss. 507, 144 So. 225 (1932). 

Indictment charging assault with 
deadly weapon with intent to kill and 
murder must allege felonious intent. State 
v. May, 147 Miss. 79, 112 So. 866 (1927). 

Indictment in the language of Code 
1906, § 1359 cannot be sustained under 
Code 1892, § 967, relative to assault, etc. 
Barton v. State, 94 Miss. 375, 47 So. 521 
(1908). 

Indictment held not objectionable as 
duplicitous in charging assault and bat- 
tery in attempt to kill. Jimerson v. State, 
93 Miss. 685, 46 So. 948 (1908). 

7. — Sufficiency of. 

In a 28 U.S.C.S. § 2254 proceeding 
which a pro se state inmate argued that 
his indictment was defective because it 
did not contain the word serious as re- 
quired by Miss. Code Ann. § 97-3-7(2)(a), 
that claim was examined and rejected by 
the Mississippi Court of Appeals, and pro- 
vided no basis for habeas relief. White v. 
Epps, — F. Supp. 2d — , 2010 U.S. Dist. 
LEXIS 33009 (S.D. Miss. Apr. 2, 2010). 

Defendant's argument that his convic- 
tions for aggravated assault on law en- 
forcement officers should be reversed and 
remanded or that he should be resen- 
tenced on the lesser charge of simple as- 
sault on law enforcement officers was 
without merit. The heading of defendant's 
indictment stated that he was being 
charged with aggravated assault on a law 
enforcement officer and the counts stated 
that statute under which he was charged; 
thus, it was clear from the indictment that 
he injured the two police officers with a 
deadly weapon. Mayers v. State, 42 So. 3d 
33 (Miss. Ct. App. 2010), writ of certiorari 
denied by 42 So. 3d 24, 2010 Miss. LEXIS 
437 (Miss. 2010). 

Indictment for aggravated assault, 
Miss. Code Ann. § 97-3-7 (Rev. 2006), was 
not fatally defective because it did not 
need to specify an overt act of attempt 
where defendant was not indicted under 
the general attempt statute, Miss. Code 
Ann. § 97-1-7 (Rev. 2006). Thus, the pre- 
vious decision in Joshua v. State, 445 So. 
2d 221 (Miss. 1984), which held that that 



the separate elements of attempt had to 
be set out in a criminal indictment for 
aggravated assault, was expressly over- 
ruled. Brooks v. State, 18 So. 3d 833 (Miss. 
2009). 

Where the evidence showed that appel- 
lant used a deadly weapon to strike his 
current spouse and to shoot the other 
victim, the State showed intent to cause 
bodily injury with a deadly weapon. The 
indictment charging him with aggravated 
assault under Miss. Code Ann. § 97-3- 
7(2)(b) and aggravated domestic violence 
under Miss. Code Ann. § 97-3-7(4) was 
not defective; defendant pleaded guilty to 
both counts. McComb v. State, 986 So. 2d 
1087 (Miss. Ct. App. 2008), writ of certio- 
rari dismissed by 36 So. 3d 455, 2010 
Miss. LEXIS 285 (Miss. 2010). 

Aggravated assault indictment was not 
defective for failing to allege serious 
bodily injury because the injury in ques- 
tion was inflicted with a deadly weapon. 
Crawford v. State, 972 So. 2d 44 (Miss. Ct. 
App. 2008). 

Motion for post-conviction relief was de- 
nied based on an amended indictment in 
an aggravated assault case because the 
failure to include the phrase "thereby 
manifesting extreme indifference to the 
value of human life" was not erroneous 
since this was not an element of the crime; 
moreover, all of the requirements for in- 
dictments under Miss. Unif. Cir. & Cty. R. 
7.06 were met. Nichols v. State, 955 So. 2d 
962 (Miss. Ct. App. 2007). 

Indictment against defendant was suf- 
ficient as it clearly set out the essential 
elements of aggravated assault and spe- 
cifically referred to simple assault as a 
lesser crime; there was no requirement 
that the State prove intent to cause seri- 
ous bodily injury when defendant was 
charged pursuant to Miss. Code Ann. 
§ 97-3-7(2)(b), and the State put forth 
sufficient evidence that defendant pur- 
posefully or knowingly caused bodily in- 
jury to the victim with a deadly weapon. 
Russell v. State, 924 So. 2d 604 (Miss. Ct. 
App. 2006). 

Indictment alleged that defendant at- 
tempted to cause bodily injury to the vic- 
tim by firing a gun at her, without any 
legal justification. The indictment tracked 
the statutory language, and was sufficient 
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to charge defendant with the crime of 
aggravated assault. Brewer v. State, 920 
So. 2d 546 (Miss. Ct. App. 2006). 

Defendant's indictment charged defen- 
dant with aggravated assault under Miss. 
Code Ann. § 97-3-7(2)(b); no serious in- 
jury was required for a § 97-3-7(2)(b) 
charge, such that the indictment issued 
against defendant was sufficient. Mason v. 
State, 867 So. 2d 1058 (Miss. Ct. App. 
2004). 

Indictment for aggravated assault prop- 
erly charged one of the means in which to 
commit the crime; the failure of the indict- 
ment to charge other means was appropri- 
ate. Sanderson v. State, 881 So. 2d 878 
(Miss. Ct. App. 2004), affirmed in part and 
reversed in part by 883 So. 2d 558, 2004 
Miss. LEXIS 1199 (Miss. 2004). 

State did not fail to prove that defen- 
dant's action in striking one of the police 
officers attempting to restrain and subdue 
him was willful and intentional as 
charged in the indictment; there was 
nothing in the record to suggest that de- 
fendant's conclusion that he struck the 
officer as the result of an involuntary 
reaction to being sprayed with mace was 
the only reasonable interpretation of evi- 
dence that jurors could possibly have 
drawn. Griffin v. State, 872 So. 2d 90 
(Miss. Ct. App. 2004). 

State did not err in failing to include 
recklessness language in the indictment 
because Miss. Code Ann. § 97-3-7(2)(a) is 
written in the disjunctive (either an ac- 
cused acted purposely and knowingly or 
he acted recklessly with indifference to 
the value of human life); by failing to 
include the recklessness language in the 
indictment, the State did not err but was 
limiting itself to proving that defendant 
had acted purposefully as opposed to reck- 
lessly. Parisie v. State, 848 So. 2d 880 
(Miss. Ct. App. 2002). 

An indictment for aggravated assault 
was sufficient where it included the seven 
required elements and provided adequate 
notice of the offenses charged. Holmes v. 
State, 754 So. 2d 529 (Miss. Ct. Ap. 1999). 

An indictment for aggravated assault 
was insufficient where it asserted that the 
defendant willfully, unlawfully, know- 
ingly, feloniously, and purposely caused or 
attempted to cause bodily injury to an- 



other with his fist by striking her in vio- 
lation of subsection (2) of this section; the 
fact that the state was granted leave to 
amend the indictment to insert the word 
"serious" before the phrase "bodily injury" 
was insufficient to cure the indictment. 
Hawthorne v. State, 751 So. 2d 1090 
(Miss. Ct. App. 1998). 

Indictment which tracks language of 
aggravated assault statute (this section) 
is legally sufficient notwithstanding fail- 
ure to allege overt acts evidencing intent 
and action required for offense. Ward v. 
State, 479 So. 2d 713 (Miss. 1985). 

An indictment charging defendant with 
aggravated assault, apparently in viola- 
tion of subsection (2) of this section, was 
substantially defective in that it did not 
set out any alleged overt act whatsoever 
regarding defendant's alleged attempt to 
cause bodily harm to a patrolman, and, 
thus, his failure to file a demurrer under 
the provisions of § 99-7-21 did not pre- 
vent him from challenging the indictment. 
Joshua v. State, 445 So. 2d 221 (Miss. 
1984). 

An indictment charging defendant un- 
lawfully, wilfully, and feloniously caused 
serious bodily injuries by driving a vehicle 
recklessly under the circumstances mani- 
festing extreme indifference to the value 
of human life sufficiently stated an offense 
under subsection (2) of this section. Gray 
v. State, 427 So. 2d 1363 (Miss. 1983). 

In a prosecution for aggravated assault 
upon a police officer, the indictment was 
sufficient where it stated facts clearly 
showing aggravated rather than simple 
assault and indicated in unambiguous 
language that the victim was a police 
officer acting within the course of his 
employment. Norman v. State, 385 So. 2d 
1298 (Miss. 1980). 

The trial court properly sentenced de- 
fendant for a felony following conviction 
for aggravated assault, notwithstanding 
the discretion given the court by this sec- 
tion for imprisonment in the county jail or 
penitentiary; the indictment charging de- 
fendant with having knowingly and pur- 
posely caused bodily injury to another 
"with a deadly weapon" clearly catego- 
rized the assault as an aggravated assault 
rather than a simple assault, even though 
the indictment did not use the word "felo- 
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niously". Mississippi State Tax Comm'n v. 
Reynolds, 351 So. 2d 326 (Miss. 1977). 

Under an indictment alleging aggra- 
vated assault upon a police officer acting 
"within the scope of his duty", the evi- 
dence was sufficient to prove scope of duty, 
where defendant assaulted a person 
whom he recognized as a law enforcement 
officer engaged in assisting the arresting 
officer in placing defendant into custody, 
notwithstanding the fact that the initial 
arrest was without probable cause. Wat- 
kins v. State, 350 So. 2d 1384 (Miss. 1977). 

Indictment charging shooting at an- 
other with intent to kill and murder and 
alleging that shooting was done unlaw- 
fully, with malice aforethought, feloni- 
ously and wilfully with intent to kill and 
murder, is sufficient to charge that shoot- 
ing was done with felonious intent to kill 
and murder and properly charges an of- 
fense of assault and battery with intent to 
kill and murder. Bone v. State, 207 Miss. 
20, 41 So. 2d 347 (1949). 

An indictment charging an assault with 
a deadly weapon "with the intent and in 
the attempt to kill and murder" charged 
an offense with the intent to kill and 
murder under this section [Code 1942, 
§ 2011] and not an offense under Code 
1930, § 793 (Code 1942, § 2017). Nor- 
wood v. State, 182 Miss. 898, 183 So. 523 
(1938). 

Indictment charging wilful, unlawful, 
felonious, and malicious assault and bat- 
tery upon one in crowd with felonious 
intent to kill held to sufficiently charge 
assault and battery with intent to murder, 
as against contention that it did not 
charge intent "to kill and murder" some 
human situated in building, but merely 
charged intent "to kill." White v. State, 
169 Miss. 332, 153 So. 387 (1934). 

Where record indicated defendant was 
aware he was being prosecuted under 
statute making robbery, or attempt at 
robbery, capital offense under certain con- 
ditions, indictment, though awkwardly 
worded, was sufficient. Hall v. State, 166 
Miss. 331, 148 So. 793 (1933). 

Affidavit charging accused with striking 
officer in resisting arrest held to suffi- 
ciently charge assault and battery. Martin 
v. City of Laurel, 106 Miss. 357, 63 So. 670 
(1913). 



Indictment for attempted rape held to 
charge an assault with intent to commit 
felony, constituting a misdemeanor at 
common law. Moore v. State, 102 Miss. 
148, 59 So. 3 (1912). 

An indictment charging that defendant 
assaulted and beat C with "leather bridle 
reins" while armed with a pistol, with 
intent to intimidate C and prevent him 
from defending himself while not good 
under Code 1906, § 1044, is good as one 
for common assault and battery. State v. 
Spigener, 96 Miss. 597, 50 So. 977 (1910). 

Held indictment should charge that ac- 
cused shot into wagon wherein was D and 
other persons, with felonious intent of 
killing one or more of them, not caring 
which and in fact shot D. Gentry v. State, 
92 Miss. 141, 45 So. 721 (1908). 

Indictment is sufficient if it avers that 
the assault was committed with a deadly 
weapon. Canterberry v. State, 90 Miss. 
279, 43 So. 678 (1907). 

8. Defenses; generally. 

In defendant's trial on a charge of mis- 
demeanor domestic violence, pursuant to 
Miss. Code Ann. § 97-3-7(3), her defense 
of necessity failed because defendant did 
not bite the victim, her husband, to avoid 
harm, but instead, defendant bit him to 
free herself to leave the home; there was 
no evidence to suggest that defendant felt 
she was in imminent danger of death or 
serious bodily harm to others. Anderson v. 
State, 102 So. 3d 304 (Miss. Ct. App. 

2012) , writ of certiorari dismissed by 105 
So. 3d 326, 2013 Miss. LEXIS 37 (Miss. 

2013) . 

Action in the heat of passion is not a 
defense to aggravated assault. Brown v. 
State, 749 So. 2d 204 (Miss. Ct. App. 
1999). 

Consent of the victim is irrelevant in a 
trial for simple assault. Durr v. State, 722 
So. 2d 134 (Miss. 1998). 

A defendant waived and forfeited his 
right to assert the statute of limitations 
under § 99-1-5 as a defense to a charge of 
aggravated assault when he failed to as- 
sert it in the lower court and thereafter 
entered a voluntary and counseled plea of 
guilty to the charge. Conerly v. State, 607 
So. 2d 1153 (Miss. 1992). 

Even if an instruction to the effect that 
if the jury should find that the accused 
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was intoxicated at the time of the diffi- 
culty it must be satisfied beyond a reason- 
able doubt that such intoxication did not 
incapacitate him from forming a deliber- 
ate design to kill the victim should be 
given where the evidence justifies it, it 
was properly refused where the accused's 
testimony established that he was not 
drunk at the time of committing an as- 
sault and battery with intent to kill. 
Wixon v. State, 229 Miss. 430, 90 So. 2d 
859 (1956). 

State's instruction that voluntary 
drunkenness was no excuse or justifica- 
tion for the commission of a crime in that 
one could not take advantage of a situa- 
tion in which he had placed himself vol- 
untarily by being drunk or drinking, and 
if the jury believed beyond a reasonable 
doubt that defendant, with felonious in- 
tent and malice aforethought to kill, shot 
and wounded the victim, it should find 
defendant guilty even though they might 
believe that defendant had been drunk or 
drinking at the time, was not misleading 
as assuming that a crime had been com- 
mitted, nor was it misleading in any other 
particular. Wixon v. State, 229 Miss. 430, 
90 So. 2d 859 (1956). 

The shooting at a twelve-year-old boy by 
a sheriff and his posse who were seeking 
generally to take into custody persons 
whom they believed to have been present 
when a felony was committed justified the 
boy's brother in returning the fire. Craft v. 
State, 202 Miss. 43, 30 So. 2d 414 (1947). 

Husband cannot inflict corporal punish- 
ment on wife. Gross v. State, 135 Miss. 
624, 100 So. 177 (1924). 

9. — Insanity. 

Even though counsel was deficient in 
failing to pursue an insanity defense in an 
aggravated assault case, defendant was 
not prejudiced thereby because the 
M'Naghten test was not satisfied; defen- 
dant understood the consequences of his 
actions. Defendant stated that he shot his 
stepfather for "messing with his mother's 
mind." Epps v. State, 984 So. 2d 1042 
(Miss. Ct. App. 2008). 

10. — Self-defense. 

In defendant's trial on a charge of mis- 
demeanor domestic violence, pursuant to 
Miss. Code Ann. § 97-3-7(3), her claim of 



self-defense failed because there was no 
evidence to suggest that defendant feared 
the victim, her husband, would hurt her 
or cause her some great bodily harm; 
defendant's actions were made to escape 
the victim's restraint and leave the home 
and the evidence supported a conclusion 
that defendant presented a threat of dan- 
ger and great bodily harm to herself and 
others. Anderson v. State, 102 So. 3d 304 
(Miss. Ct. App. 2012), writ of certiorari 
dismissed by 105 So. 3d 326, 2013 Miss. 
LEXIS 37 (Miss. 2013). 

Defendant's convictions for aggravated 
assault in violation of Miss. Code Ann. 
§ 97-3-7(2) were improper because the 
evidence indicated that defendant was 
acting in necessary self-defense when the 
projectiles from his firearm struck the 
bystanders. Defendant had no unlawful 
intent to cause bodily injury to the by- 
standers with a deadly weapon and he did 
not act recklessly under circumstances 
manifesting extreme indifference to the 
value of human life; at that moment in the 
conflict, defendant was attempting to pre- 
serve his own life. Rogers v. State, 994 So. 
2d 792 (Miss. Ct. App. 2008), writ of cer- 
tiorari denied by 998 So. 2d 1010, 2008 
Miss. LEXIS 668 (Miss. 2008). 

State was not required to prove that 
defendant was not acting with self defense 
in order to prove a conviction for aggra- 
vated assault under Miss. Code Ann. 
§ 97-3-7(2)(b). Beyers v. State, 930 So. 2d 
456 (Miss. Ct. App. 2006). 

To make an assault justifiable on the 
grounds of self-defense, danger to the de- 
fendant must be either actual, present 
and urgent, or the defendant must have 
reasonable grounds to apprehend a design 
on the part of the victim to kill, or to do 
him or her some great bodily harm, and 
there must be imminent danger of such 
design being accomplished. On the other 
hand, if a person provokes a difficulty, 
arming himself or herself in advance, and 
intending, if necessary, to use the weapon 
and overcome his or her adversary, that 
person becomes the aggressor and is de- 
prived of the right of self-defense. Ander- 
son v. State, 571 So. 2d 961 (Miss. 1990). 

Jury instruction was proper where it 
paralleled statutory language of this sec- 
tion; therefore, jury could have believed 
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all of defendants' story, but not found 
self-defense proper in this case where 3 
people beat admittedly unarmed man. 
Johnson v. State, 512 So. 2d 1246 (Miss. 
1987), cert, denied, 484 U.S. 968, 108 S. 
Ct. 462, 98 L. Ed. 2d 402 (1987). 

Testimony of aggravated assault defen- 
dant, whose sole defense is self defense, as 
to efforts, prior to alleged assault, to ob- 
tain assistance of law enforcement officers 
in response to threats against defendant 
by alleged victim are admissible as being 
highly relevant to defendant's state of 
mind leading up to alleged assault. Brown 
v. State, 464 So. 2d 516 (Miss. 1985). 

In an action for damages which arose 
when the decedent was shot and killed by 
a deputy sheriff, the killing would be jus- 
tifiable under the provisions of the justifi- 
able homicide statute where it was done 
in self-defense; the shooting was also nec- 
essary under the circumstances in order 
to preserve the peace and to apprehend 
the decedent, who had fired two rifles at 
the officers while resisting arrest. 
Coghlan v. Phillips, 447 F. Supp. 21 (S.D. 
Miss. 1977), aff'd, 567 F.2d 652 (5th Cir. 
1978). 

Trial court's refusal to grant a continu- 
ance to a father, who is charged with 
shooting a 17-year-old boy for slapping his 
daughter, was erroneous, where the affi- 
davit in support of the motion for continu- 
ance showed that the accused's wife, a 
witness to the shooting, was hospitalized 
and averred that she would testify that 
the victim was the aggressor to the affray 
and that the accused shot in apparent 
self-defense, and it further appeared that 
as a result of the absence of his wife as a 
witness, the accused was compelled to 
testify in his own behalf whether he de- 
sired to do so or not, since otherwise the 
state's case would have stood undisputed. 
Ivy v. State, 229 Miss. 491, 91 So. 2d 521 
(1956). 

Accused was not guilty of assault and 
battery with intent to kill sheriff were 
sheriff made an unlawful arrest without 
warrant by entering accused's own back- 
yard, the accused did not use any more 
force than necessary in resisting arrest 
when she scuffled with the sheriff who as 
a result sustained a slight cut on arm, and 
where force used did not prevent the un- 



lawful arrest. Hartfield v. State, 209 Miss. 
787, 48 So. 2d 507 (1950). 

One being shot at by a sheriff and his 
posse who were seeking generally to take 
into custody persons whom they believed 
to have been present when a felony was 
committed had a right to return the fire. 
Craft v. State, 202 Miss. 43, 30 So. 2d 414 
(1947). 

Acts of Negro in self-defense to an ag- 
gression by a white man did not warrant 
conviction for assault and battery. Nichols 
v. State, 198 Miss. 821, 24 So. 2d 14 
(1945). 

If plaintiff approached defendant with 
menacing looks and drawn fists and de- 
fendant struck plaintiff to prevent assault 
and only struck until he overcame threat- 
ened assault, blows were justified. Stamps 
v. Polk, 143 Miss. 551, 108 So. 729 (1926). 

Where accused, in prosecuting for as- 
sault and battery, insulted other party 
who struck first blow, instruction of self- 
defense was error. Wicker v. State, 107 
Miss. 690, 65 So. 885 (1914). 

Defendant was not precluded from 
claiming self-defense because after previ- 
ous difficulty he had armed himself and 
sought out his adversary to renew the 
conflict, where it appeared that the defen- 
dant shot and wounded his adversary af- 
ter the adversary had fired upon him, and 
the shooting was not in pursuance of an 
original intent to kill. Garner v. State, 93 
Miss. 843, 47 So. 500 (1908). 

Held that instruction on self-defense 
should not be modified by words "without 
fault in himself in bringing on the diffi- 
culty". Garner v. State, 93 Miss. 843, 47 
So. 500 (1908). 

11. — Civil suit as bar to prosecution. 

The prosecutor in an indictment for an 
assault with intent to kill, who has com- 
menced a civil suit for the injury, will not 
be compelled to elect or abandon the civil 
suit or the prosecution; both may be sus- 
tained. Wheatley v. Thorn, 23 Miss. 62 
(1851). 

12. Double jeopardy. 

Defendant was not subject to double 
jeopardy, even though defendant was is- 
sued a citation for resisting arrest and 
was later convicted of simple assault on a 
law enforcement officer, where a clear 
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reading of the statutes established that 
the two offenses contained an element 
that was lacking from the other. Roncali v. 
State, 980 So. 2d 959 (Miss. Ct. App. 
2008). 

Defendant's claim of double jeopardy, 
pursuant to the Fifth Amendment, was 
without merit where application of the 
Blockburger test revealed that elements 
of each of the crimes of shooting into a 
vehicle, Miss. Code Ann. § 97-25-47, and 
aggravated assault, Miss. Code Ann. 
§ 97-3-7(2) were not contained in the 
other. Graves v. State, 969 So. 2d 845 
(Miss. 2007). 

Inmate's convictions for aggravated as- 
sault and aggravated robbery did not vio- 
late his Fifth Amendment right to be free 
from double jeopardy because even though 
the charges arose from the same set of 
facts, the two charges had different ele- 
ments that the State needed to prove and 
one was not a lesser-included offense of 
the other. Thomas v. State, 930 So. 2d 
1264 (Miss. Ct. App. 2005). 

Where defendant robbed the victim, a 
store clerk, at gunpoint, and pistol 
whipped the victim numerous times, the 
offenses of robbery with the use of a 
deadly weapon, and aggravated assault, 
clearly required different elements of 
proof, and double jeopardy did not apply 
Houston v. State, 887 So. 2d 808 (Miss. Ct. 
App. 2004), writ of certiorari denied by 
888 So. 2d 1177, 2004 Miss. LEXIS 1448 
(Miss. 2004). 

Defendant's conviction for aggravated 
assault on a law enforcement officer, pur- 
suant to Miss. Code Ann. § 97-3-7(2)(b) 
was not obtained in violation of the 
Double Jeopardy Clause as conviction on 
that charge required proof of at least one 
element not present in the resisting arrest 
charge, Miss. Code Ann. § 97-9-73, on 
which defendant had earlier been con- 
victed. Powell v. State, 806 So. 2d 1069 
(Miss. 2001). 

13. Evidence; generally. 

Defendant's convictions for murder and 
aggravated assault, under Miss. Code 
Ann. §§ 97-3-19(1), 97-3-7(2), were not 
against the weight of the evidence because 
allowing the verdict to stand would not 
have sanctioned an unconscionable injus- 
tice because there was nothing that would 



have led an appellate court to disagree 
with a jury's assessment of the conflicting 
testimony with which it was presented. 
Readus v. State, 997 So. 2d 941 (Miss. Ct. 
App. 2008), writ of certiorari denied by 
999 So. 2d 852, 2009 Miss. LEXIS 27 
(Miss. 2009). 

Conviction for aggravated assault un- 
der Miss. Code Ann. § 97-3-7(2)(b) was 
supported by the weight of the evidence 
because witnesses testified that defendant 
was actively engaged in a drunken fight, a 
friend of defendant's testified that deadly 
force was not necessary, defendant admit- 
ted wielding a knife, no evidence was 
presented that the injuries were from an- 
other source, and someone observed de- 
fendant stab a victim after blinding him 
with a shirt; therefore, a new trial was not 
warranted. Lackie v. State, 971 So. 2d 601 
(Miss. Ct. App. 2007), writ of certiorari 
denied by 973 So. 2d 244, 2007 Miss. 
LEXIS 683 (Miss. 2007). 

Evidence substantially supported de- 
fendant's guilt in a simple assault of a 
police officer case where defendant did not 
dispute that the officer was a law enforce- 
ment officer who was acting in the scope of 
his duty on the night of the incident and 
the officer testified that defendant struck 
him behind the head with defendant's fist, 
while his back was turned to defendant; 
the officer also testified that he sustained 
a cut from defendant's blow. A witness 
testified that she saw defendant hit the 
officer toward the back of the neck with 
his fist or hand after the officer ordered 
defendant to stand back from the women 
defendant was pursuing and that the at- 
tack was unprovoked. Enlow v. State, 878 
So. 2d 1111 (Miss. Ct. App. 2004), writ of 
certiorari denied by 888 So. 2d 1177, 2004 
Miss. LEXIS 1479 (Miss. 2004). 

Defendant was properly convicted of 
aggravated assault where her husband 
was attacked in the middle of the night in 
the trailer in which he lived. Favre v. 
State, 877 So. 2d 554 (Miss. Ct. App. 
2004). 

State's identification of defendant con- 
sisted of the victim's eyewitness identifi- 
cation from a photo line-up and in-court 
identification, and a videotape of the rob- 
bery which showed the robber; moreover, 
the trial court instructed the jury to con- 
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sider Neil v. Biggers to determine whether 
the identification made by the victim was 
credible and reliable, and the jury re- 
solved the issue of credibility in favor of 
the State's witnesses. Thus, the evidence 
was sufficient to sustain defendant's con- 
victions for robbery with the use of a 
deadly weapon, and aggravated assault. 
Houston v. State, 887 So. 2d 808 (Miss. Ct. 
App. 2004), writ of certiorari denied by 
888 So. 2d 1177, 2004 Miss. LEXIS 1448 
(Miss. 2004). 

Evidence was sufficient to support de- 
fendant's aggravated assault conviction 
where numerous witnesses testified that 
defendant attacked the victim with a 
metal object, that the victim was unarmed 
and did not attempt to fight back, that 
onlookers attempted to stop defendant, 
and that defendant continued to beat the 
victim after he was on the ground. Al- 
though defendant attempted to make a 
case of self-defense, reasonable and fair- 
minded jurors could have found defendant 
guilty. Hoye v. State, 867 So. 2d 266 (Miss. 
Ct. App. 2004). 

Evidence was sufficient to support de- 
fendant's conviction for attempted aggra- 
vated assault on a police officer where 
three officers present at the scene testified 
that defendant had pointed a gun at them 
and refused demands that he drop it, an 
officer testified that he saw the gun as it 
was fired and that defendant was the first 
one to shoot, and an investigator con- 
cluded that the bullets fired from defen- 
dant's gun were shot in an officer's direc- 
tion. Stringer v. State, 862 So. 2d 566 
(Miss. Ct. App. 2004). 

Evidence was sufficient to convict a de- 
fendant of aggravated assault, where his 
accomplice admitted in his statement for 
his plea agreement that he called to de- 
fendant to assist him while he was fight- 
ing with the assault victim, and the victim 
identified defendant at trial. Wells v. 
State, 849 So. 2d 1231 (Miss. 2003). 

Evidence that defendant grabbed the 
victim's wrists in an aggressive manner 
was sufficient to support defendant's con- 
viction for simple assault. Griffith v. City 
of Bay St. Louis, 797 So. 2d 1037 (Miss. 
Ct. App. 2001). 

Defendant struck the victim with a mop 
handle, inflicting pain and injury on her 



so she would be quiet while he assaulted 
her; thus, the evidence was sufficient to 
convict defendant of aggravated assault 
and the trial court properly denied defen- 
dant's motion for directed verdict. Bridges 
v. State, 790 So. 2d 230 (Miss. Ct. App. 
2001). 

State's introduction of evidence that de- 
fendant in aggravated assault case has 
previously been in jail does not prejudice 
jury where reference to jail does not 
specify any particular offense and court 
sustains objection of defendant's attorney 
and instructs jury to disregard reference. 
Stringer v. State, 477 So. 2d 1335 (Miss. 
1985). 

Prosecution in aggravated assault case 
may cross-examine defense witness as to 
whether witness has previously been 
character witness for defendant. Stringer 
v. State, 477 So. 2d 1335 (Miss. 1985). 

In prosecution for felonious assault by 
cutting with knife, attorney who is em- 
ployed by defendant to represent him in 
divorce action is competent to testify 
against him in regard to what occurred 
since attorney when testifying in criminal 
case was not divulging any private or 
confidential communication between him- 
self and his client, but was merely testify- 
ing as witness for state to a crime commit- 
ted in presence of witness and in presence 
of third party. Ferrell v. State, 208 Miss. 
539, 45 So. 2d 127 (1950). 

In prosecution for assault and battery 
with intent to kill, defendant's prior con- 
viction of drunkenness is competent evi- 
dence against him when both sides, with- 
out objection, entered upon proof of fact 
whether he was drunk or drinking on 
night of crime, and defendant took stand 
as witness, as his prior conviction of crime 
was competent as bearing upon weight of 
his testimony and his credibility as wit- 
ness. Phillips v. State, 43 So. 2d 208 (Miss. 
1949). 

On appeal from judgment of conviction 
on charge of assault with intent to kill, 
supreme court will accept testimony intro- 
duced by state as constituting true ac- 
count, but, since burden of proof is on 
state, it will interpret that testimony in 
favor of defendant when it is manifestly 
capable of two reasonable interpretations. 
Craddock v. State, 204 Miss. 606, 37 So. 2d 
778 (1948). 
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In prosecution under this section [Code 
1942, § 2011], questions so framed as to 
impress jury that accused is man of vio- 
lent and quarrelsome disposition and that 
he has committed serious assaults upon 
other persons on different occasions in 
past, repeatedly asked by prosecuting at- 
torney, objections to which are repeatedly 
sustained, are improper, and defendant's 
motion for mistrial therefor should be 
sustained. Buchanan v. State, 204 Miss. 
304, 37 So. 2d 318 (1948). 

14. — Admissibility. 

Defendant's convictions for capital mur- 
der in violation of Miss. Code Ann. § 97- 
3-19(2)(e), aggravated assault in violation 
of Miss. Code Ann. § 97-3-7(2), and con- 
spiracy to commit aggravated assault 
were appropriate because the victim's au- 
topsy photographs were admissible since 
their probative value was not outweighed 
by any danger of undue prejudice and 
since there was a meaningful evidentiary 
purpose. Williams v. State, 3 So. 3d 105 
(Miss. 2009). 

In a case in which defendant was con- 
victed of violating Miss. Code Ann. § 97- 
3-7(2)(b), the trial judge did not err by not 
admitting evidence of the victim's contin- 
ued intimacy with defendant after the 
assault. Defendant had argued that such 
evidence might be relevant in assessing 
her veracity, but the trial judge would not 
allow the testimony into evidence finding 
that any subsequent fraternization be- 
tween defendant and the victim was irrel- 
evant; the trial judge stated that the 
crime was committed not only against the 
victim but also against the laws of the 
State of Mississippi, and defendant cited 
no relevant authority for the appellate 
court to determine otherwise. Carter v. 
State, 995 So. 2d 847 (Miss. Ct. App. 
2008). 

Where defendant was convicted of ag- 
gravated assault with a weapon, a viola- 
tion of Miss. Code Ann. § 97-3-7, the trial 
court did not err in admitting a second 
knife into evidence because a witness tes- 
tified that after defendant stabbed the 
victim with a butcher knife, he tried to 
stab him with a different knife, and the 
police found defendant with the second 
knife in his hands when he was arrested, 
and it was not a butcher knife, thereby 



corroborating the witness's testimony. 
Clark v. State, — So. 2d — , 2005 Miss. 
App. LEXIS 371 (Miss. Ct. App. June 7, 
2005), substituted opinion at, opinion 
withdrawn by 928 So. 2d 192, 2006 Miss. 
App. LEXIS 135 (Miss. Ct. App. 2006). 

Trial court did not err in granting a 
motion in limine barring any mention of 
the civil suit pending between the victim 
and the rescue mission that he and defen- 
dant were living in where defendant 
claimed that had such evidence been al- 
lowed the bias and animosity of the victim 
towards defendant would have been 
proven and would have supported defen- 
dant's self-defense theory. Notwithstand- 
ing the trial court's ruling, after an exami- 
nation of the record, the appellate court 
found that defendant was not prevented 
from testifying regarding the alleged bias 
of the prosecution's witnesses and the jury 
heard and considered that testimony and 
found the prosecution's witnesses more 
credible. Clark v. State, — So. 2d — , 2005 
Miss. App. LEXIS 371 (Miss. Ct. App. 
June 7, 2005), substituted opinion at, 
opinion withdrawn by 928 So. 2d 192, 
2006 Miss. App. LEXIS 135 (Miss. Ct. 
App. 2006). 

Trial court did not err in excluding evi- 
dence of defendant's fear of the victim that 
defendant claimed was relevant to his 
self-defense claim because defendant was 
able to testify about his fears; further- 
more, the prosecution offered evidence re- 
garding defendant's alleged fears; the trial 
court merely excluded the repetition of 
such testimony on re-direct. Clark v. 
State, — So. 2d — , 2005 Miss. App. LEXIS 
371 (Miss. Ct. App. June 7, 2005), substi- 
tuted opinion at, opinion withdrawn by 
928 So. 2d 192, 2006 Miss. App. LEXIS 
135 (Miss. Ct. App. 2006). 

In a prosecution for aggravated assault 
under Miss. Code Ann. § 97-3-7, the trial 
court did not err in allowing evidence 
regarding an altercation between defen- 
dant and the victim prior to the assault; 
the altercation, allegedly a prior bad act, 
was properly admitted to establish motive 
under Miss. R. Evid. 404(b), and the pro- 
bative value of the evidence outweighed 
the prejudice caused under Miss. R. Evid. 
403. Brown v. State, 864 So. 2d 1009 
(Miss. Ct. App. 2004). 
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Evidence of alleged racial slurs made by 
the defendant were improperly admitted 
into evidence as race is not an element of 
a violation of subsection (l)(c) and as the 
probative value, if any, of the defendant's 
alleged racial slurs was clearly substan- 
tially outweighed by the danger of unfair 
prejudice. Tate v. State, 784 So. 2d 208 
(Miss. 2001). 

Prosecutor's cross-examination of de- 
fense witness, concerning reason defen- 
dant had so much money in his house in 
the form of small bills, was entirely irrel- 
evant to charge of aggravated assault and 
constituted improper attempt to give jury 
the inference that defendant needed small 
bills in order to deal narcotics. Cotton v. 
State, 675 So. 2d 308 (Miss. 1996). 

In a prosecution for aggravated assault, 
a witness' rebuttal testimony that the 
defendant had visited her house 3 days 
before the assault looking for the victim 
and that he had a gun in his pocket, did 
not violate Rule 608(b), Miss. R. Evid. 
because it was not introduced as a specific 
instance of conduct to impeach the defen- 
dant's credibility. Additionally, the im- 
peachment was not on a collateral issue 
since the issue of whether the victim or 
the defendant had a gun and which one 
was the aggressor was a central factual 
issue. The witness' testimony was not 
reputation or character evidence but a 
statement of fact relevant to the merits, 
and was therefore admissible. Lewis v. 
State, 580 So. 2d 1279 (Miss. 1991). 

In a prosecution for aggravated assault, 
evidence of a drug transaction involving 
the defendant's husband was properly ad- 
mitted into evidence where the State con- 
tended that the defendant shot 6 night- 
club patrons because of a beating her 
husband received during the drug trans- 
action, the evidence was introduced for 
the purpose of establishing the defen- 
dant's motive for the shooting, and no 
evidence was presented to suggest that 
the defendant was involved in any drug 
transaction at the nightclub on the night 
of the shooting. Hogan v. State, 580 So. 2d 
1275 (Miss. 1991). 

Although wide latitude should be given 
in the cross-examination of witnesses, ba- 
sic fairness requires that, before the State 
questions the accused as to whether he or 



she is guilty of a series of crimes unrelated 
to the charges being prosecuted, it have 
some basis in fact for such questioning. 
This would be the case even if the commis- 
sion of such crimes were admissible evi- 
dence. Thus, where the record did not 
show any evidentiary basis to ask such 
questions, the State's conduct in cross- 
examining the defendant in a sexual bat- 
tery prosecution about unrelated acts of 
deviant, sexual conduct with his stepchil- 
dren constituted reversible error even 
though the defense objection was sus- 
tained. Hosford v. State, 525 So. 2d 789 
(Miss. 1988). 

Admission into evidence of results of 
blood alcohol test at trial for manslaugh- 
ter and aggravated assault arising out of a 
motor vehicle accidents was reversible er- 
ror, where deputy sheriff who investigated 
the accident had insufficient probable 
cause to request a blood alcohol test for 
defendant driver, in view of deputy's state- 
ment that he smelled no odor of alcohol on 
defendant either at the accident scene or 
at the hospital, he observed no whiskey 
bottles or beer cans in defendant's car, no 
aspect of defendant's speech, appearance 
or behavior indicated that he was under 
the influence of alcohol, and deputy ad- 
mitted that the real reason for requesting 
the blood alcohol test was because it was 
sheriff department policy to do so when 
someone was killed in an automobile acci- 
dent. Cole v. State, 493 So. 2d 1333 (Miss. 
1986). 

Testimony of aggravated assault victim 
as to victim's reluctance to testify based 
on fear for mother, who lives close to 
defendant, and upon fact that someone 
had come looking for victim's address with 
pistol is admissible on redirect examina- 
tion where defense counsel has elicited 
from witness on cross-examination that 
victim did not want to testify in case. 
Stringer v. State, 477 So. 2d 1335 (Miss. 
1985). 

In a prosecution for aggravated assault 
under subsection (2) of this section, the 
trial court properly admitted testimony by 
a witness that he met the automobile 
driven by defendant approximately one 
fourth mile from the collision scene and 
was required to drive off the road in order 
to prevent a collision. Gray v. State, 427 
So. 2d 1363 (Miss. 1983). 
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In a prosecution for aggravated assault 
with an automobile that arose when the 
victim, who had attempted to intervene in 
an altercation between defendant and a 
third person over an automobile collision, 
was struck by either the open door or the 
rear of defendant's car, the trial court did 
not err in permitting the state to intro- 
duce evidence about the collision and al- 
tercation where such action on defen- 
dant's part was intimately connected with 
and related to the crime charged and was 
relevant to establish defendant's motive. 
McGee v State, 365 So. 2d 302 (Miss. 
1978). 

Confession of defendant, charged with 
assault and battery with intent to kill his 
wife, made and signed at a time when the 
wife was still living, was not inadmissible 
on the ground that the officers misrepre- 
sented the wife's condition or that it con- 
stituted a promise of leniency. Harris v. 
State, 209 Miss. 102, 46 So. 2d 75 (1950). 

General reputation of deceased for 
peace in murder trial cannot be shown 
until or unless such reputation is first 
attacked by defense, and same rule ap- 
plies to injured party in lesser offense of 
assault and battery with intent to kill. 
Hinton v. State, 209 Miss. 608, 45 So. 2d 
805 (1950), suggestion of error overruled, 
209 Miss. 608, 46 So. 2d 445 (1950), cert, 
denied, 340 U.S. 802, 71 S. Ct. 68, 95 L. 
Ed. 590 (1950), reh'g denied, 340 U.S. 894, 
71 S. Ct. 205, 95 L. Ed. 648 (1950). 

Testimony of sheriff that shortly after 
an alleged assault with intent to murder, 
he smelled liquor on defendant's breath is 
admissible for purpose of showing defen- 
dant's state of mind at time of attack, 
since no motive therefor was in evidence. 
Hughes v. State, 207 Miss. 594, 42 So. 2d 
805 (1949). 

Introduction in evidence of a large stick 
in a prosecution for assault and battery 
with intent to kill constituted reversible 
error, where there was no showing that 
such stick was used in the assault and 
battery. Henley v. State, 202 Miss. 37, 30 
So. 2d 423 (1947). 

In prosecution for assault and battery 
with intent to murder, largely controlled 
by circumstantial evidence, any circum- 
stances logically tending to show motive 
held competent. Sauer v. State, 166 Miss. 
507, 144 So. 225 (1932). 
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Threat is admissible, though it be con- 
ditional. Cordell v. State, 136 Miss. 293, 
101 So. 380 (1924). 

Where the evidence is conflicting as to 
who was aggressor, uncommunicated 
threats are admissible. Miles v. State, 99 
Miss. 165, 54 So. 946 (1911). 

Error to exclude obscene postal card 
alleged by prosecuting witness to have 
caused assault. De Silva v. State, 91 Miss. 
776, 45 So. 611 (1908). 

15. Nature of injuries. 

Trial court did not abuse its discretion 
by allowing the prosecution to display the 
injured child to the jury because: (1) under 
Miss. Const. Art. 3, § 26A and Miss. Code 
Ann. § 99-43-21 (Rev. 2007), the victim 
had the right to be present and be heard 
during the criminal proceedings; (2) the 
State was required to offer proof of serious 
bodily injury in order to convict defendant 
of aggravated assault; and (3) the proba- 
tive value of the jury's viewing the child's 
injuries was not substantially outweighed 
by unfair prejudice to defendant. Harris v. 
State, 979 So. 2d 721 (Miss. Ct. App. 
2008). 

In order to prove a conviction for aggra- 
vated assault in violation of Miss. Code 
Ann. § 97-3-7(2)(b), the state was not re- 
quired to show that the victim suffered 
serious bodily injury, but was only re- 
quired to show that defendant's injurious 
action was likely to cause such a result. 
Beyers v. State, 930 So. 2d 456 (Miss. Ct. 
App. 2006). 

Colored photographs of the victim's face 
before and after surgery were admissible 
in an assault prosecution where the pho- 
tographs were necessary to aid the jury in 
its decision of whether the assault with 
fists constituted aggravated assault or 
simple assault. Gardner v. State, 573 So. 
2d 716 (Miss. 1990). 

It was competent for aggravated assault 
victim to describe the nature and extent of 
injuries received as result of being shot by 
the defendant, since the essence of the 
offense of aggravated is that the accused 
has knowingly caused bodily injury to 
another with a deadly weapon likely to 
produce death or serious bodily harm. 
Cooley v. State, 495 So. 2d 1362 (Miss. 
1986). 
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Admission in evidence of a photograph 
of aggravated assault victim's leg wound 
was not error, since it was relevant to 
prosecution's need to show infliction of a 
wound with a deadly weapon in order to 
succeed under the indictment, and there 
was no basis to believe its probative value 
was substantially outweighed by danger 
of unfair prejudice. Cooley v. State, 495 
So. 2d 1362 (Miss. 1986). 

Admission of evidence as to stabbing 
victim's considerable bleeding, his scar, 
and the nature and size of his wound, was 
not reversible error, since its inflamma- 
tory or prejudicial effect, if any, on jury did 
not outweigh its relevancy to the issue as 
to whether the assault upon the victim 
was an aggravated one. Norris v. State, 
490 So. 2d 839 (Miss. 1986). 

16. Other offenses or conduct. 

Defendant was entitled to a new trial as 
to an aggravated assault count because a 
retroactive misjoinder occurred as the ad- 
mission into evidence by stipulation of 
defendant's prior felony conviction regard- 
ing a felon in possession of a knife count, 
when the evidence was insufficient to sus- 
tain the felon in possession count, preju- 
diced defendant's defense on the aggra- 
vated assault count. Williams v. State, 37 
So. 3d 717 (Miss. Ct. App. 2010). 

In a case in which defendant appealed 
his conviction for violating Miss. Code 
Ann. § 97-3-7(2)(a), he unsuccessfully ar- 
gued that the trial court erred in allowing 
the victim's wife to testify about an en- 
counter she and defendant had months 
after the incident. Defendant contended 
that the wife's testimony was not relevant, 
and its prejudicial effect outweighed its 
probative value in violation of Miss. R. 
Evid. 403, but the evidence was offered to 
show defendant's state of mind on the day 
of the assault; the trial court weighed the 
probative value of the evidence against 
the potential for undue prejudice. David v. 
State, 29 So. 3d 129 (Miss. Ct. App. 2010). 

In defendant's trial on a charge of ag- 
gravated assault for stabbing the woman 
with whom he lived, the trial court erred 
in permitting the prosecutor to inquire 
into the details of defendant's previous 
conviction for aggravated assault for 
shooting a woman. The error was not 
harmless because evidence of defendant's 



prior conviction for the same crime of 
aggravated assault was highly prejudicial 
and because it permitted the exact infer- 
ence that Miss. R. Evid. 404(b) sought to 
prevent. Thomas v. State, 19 So. 3d 130 
(Miss. Ct. App. 2009), writ of certiorari 
denied by 19 So. 3d 82, 2009 Miss. LEXIS 
485 (Miss. 2009). 

In defendant's trial on a charge of ag- 
gravated assault for stabbing the woman 
with whom he lived, the trial court erred 
in permitting the prosecutor to inquire 
into the details of his previous conviction 
for aggravated assault for shooting a 
woman. Although the prosecutor argued 
that the evidence was admissible under 
Miss. R. Evid. 404(b) to show motive, 
opportunity, or intent because it was evi- 
dence that defendant liked to assault 
women, there was no proof that defen- 
dant's conviction for shooting another 
woman years earlier had any effect upon 
his motive, opportunity, or intent to stab 
his current victim. Thomas v. State, 19 So. 
3d 130 (Miss. Ct. App. 2009), writ of cer- 
tiorari denied by 19 So. 3d 82, 2009 Miss. 
LEXIS 485 (Miss. 2009). 

Defendant's conviction for aggravated 
domestic violence against his girlfriend 
pursuant to Miss. Code Ann. § 97-3-7(4) 
was appropriate because defendant's 
statements in which he alluded to prior 
domestic violence were admissible under 
Miss. R. Evid. 404(b) to show the absence 
of an accident; additionally, the circuit 
court did not abuse its discretion when it 
found that the evidence was more proba- 
tive then prejudicial. Fugate v. State, 951 
So. 2d 604 (Miss. Ct. App. 2007). 

Defendant's conviction for aggravated 
assault in violation of Miss. Code Ann. 
§ 97-3-7(2)(b) was appropriate because 
the testimony provided by the victim and 
another dispelled the argument in sup- 
port of allowing testimony under Miss. R. 
Evid. 404(a)(2) to prove a character trait 
for violence on the part of the victim; the 
evidence at issue failed to demonstrate 
that the victim was the initial aggressor 
during a prior incident. Gates v. State, 936 
So. 2d 335 (Miss. 2006). 

Where officers received a report of a 
robbery in a nearby state and were 
warned to be on the lookout (BOLO), and 
where they then pursued defendant who 
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hit three police cars during the chase, in 
defendant's trial on counts of assaulting a 
police officer, the trial judge did not abuse 
his discretion in admitting the BOLO 
warning and the gun recovered from de- 
fendant into evidence, because those 
items were essential to the State's presen- 
tation of a complete and coherent story to 
the jury; further, the trial judge did not 
err in not giving, sua sponte, a limiting 
instruction. Conerly v. State, 879 So. 2d 
1101 (Miss. Ct. App. 2004). 

Witness' references to aggravated as- 
saults allegedly committed by defendant 
in past were invited by defense counsel 
during cross-examination of witness and, 
in any event, no serious or irreparable 
damage occurred, particularly in view of 
direction to jury to ignore inappropriate 
references. Hoops v. State, 681 So. 2d 521 
(Miss. 1996). 

Affiliation or membership with street 
gang constitutes "bad act" within meaning 
of rule that allows evidence of other bad 
acts to be admitted to prove motive. Hoops 
v. State, 681 So. 2d 521 (Miss. 1996). 

Probative value of evidence of defen- 
dant's alleged involvement in street gang 
to show motive to commit aggravated as- 
sault against rival gang member was not 
outweighed by danger of unfair prejudice. 
Hoops v. State, 681 So. 2d 521 (Miss. 
1996). 

Foundation for admission of evidence 
concerning defendant's alleged involve- 
ment in street gang was laid by one wit- 
ness' testimony that he knew defendant 
was gang member, and defendant's testi- 
mony that he "hung out" with gang mem- 
bers. Hoops v. State, 681 So. 2d 521 (Miss. 
1996). 

An aggravated assault conviction would 
be reversed and the case remanded for a 
new trial where evidence of the defen- 
dant's prior misdemeanor assault convic- 
tion was improperly admitted into evi- 
dence. Ivy v. State, 522 So. 2d 740 (Miss. 
1988). 

At trial of charge of simple assault on a 
police officer, evidence of neighbor's com- 
plaint against defendant for disturbing 
the peace, issuance of arrest warrant, and 
arrest of defendant for disturbing the 
peace, were admissible in evidence under 
exception to general rule that proof of a 



crime distinct from that alleged in indict- 
ment is not admissible against the ac- 
cused. Thomas v. State, 495 So. 2d 481 
(Miss. 1986). 

At trial of charge of simple assault on 
police officer, evidence of defendant's 
threatening act against neighbor, at 
neighbor's house, who had complained 
about loud noise from defendant's lawn 
party disturbing the peace, was admis- 
sible in evidence, since the incident was 
integrally related to the assault which 
occurred a couple of hours later in the 
general vicinity of the lawn party. Thomas 
v. State, 495 So. 2d 481 (Miss. 1986). 

In prosecution for aggravated assault 
based upon shooting of one person, testi- 
mony that another person was also shot 
and that defendant fled to another county 
for 2 weeks is admissible as constituting 
part of res gestae. Davis v. State, 476 So. 
2d 608 (Miss. 1985). 

17. _ —Self-defense. 

In a prosecution for simple assault on a 
law enforcement officer, in which the de- 
fendant claimed that a deputy sheriff at- 
tacked him without provocation and that 
he was attempting to defend himself, the 
defendant was precluded from introduc- 
ing evidence of the deputy's reputation for 
violence unless and until he introduced 
evidence of an overt act of aggression by 
the deputy. Robinson v. State, 566 So. 2d 
1240 (Miss. 1990). 

Testimony to the effect that on the night 
of the fight and a short time before it 
occurred, the assaulted party had ex- 
pressed ill will toward the accused be- 
cause of having been let out as church 
treasurer, which was also the matter 
which precipitated the fighting, was ad- 
missible on the issue of self-defense. 
Ridgeway v. State, 245 Miss. 506, 148 So. 
2d 513 (1963). 

18. — Sufficiency. 

Evidence that defendant was antago- 
nizing the victim, who attempted to re- 
strain defendant to prevent defendant 
from hitting him, and that defendant re- 
taliated and bit off part of the victim's ear 
was sufficient to defeat defendant's mo- 
tion for JNOV as to the charge of aggra- 
vated assault. Shaw v. State, 139 So. 3d 79 
(Miss. Ct. App. 2013). 
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In an aggravated assault case, the ver- 
dict was not against the overwhelming 
weight of the evidence because the jury 
obviously rejected defendant's theory that 
he was acting in self-defense and that the 
victim, who defendant alleged was the 
aggressor, inadvertently stabbed himself 
five times during the scuffle. Ross v. State, 
121 So. 3d 278 (Miss. Ct. App. 2013). 

Evidence was sufficient to convict defen- 
dant of aggravated assault as the victim 
testified that he saw defendant coming 
toward him with a butcher knife, that 
they wrestled, and that he received mul- 
tiple stab wounds before the knife's blade 
and handle broke; and the State proved 
that defendant was not acting in self- 
defense. Ross v. State, 121 So. 3d 278 
(Miss. Ct. App. 2013). 

Evidence was sufficient to convict defen- 
dant of aggravated assault in the at- 
tempted shooting of the victim, and the 
verdict was not against the overwhelming 
weight of the evidence, because defendant 
had lost a fight with the victim and was 
bloodied and humiliated; immediately be- 
fore the shooting, defendant threatened 
the victim; and the jury could have con- 
cluded that defendant simply missed 
when he tried to shoot the victim. Winn v. 
State, 127 So. 3d 289 (Miss. Ct. App. 
2013). 

Evidence was sufficient to find defen- 
dant guilty of aggravated domestic vio- 
lence by either strangulation or attempted 
strangulation because the record con- 
tained evidence that defendant intention- 
ally blocked the nose or mouth of the 
victim by any means. Clark v. State, 122 
So. 3d 129 (Miss. Ct. App. 2013). 

Evidence was sufficient to convict defen- 
dant of aggravated assault and armed 
robbery and the verdicts were not against 
the weight of the evidence as he was 
present, consenting, aiding, and abetting 
the commission of the robbery by one of 
the accomplices, and the two accomplices' 
testimony was more than slightly sup- 
ported by corroborating eyewitness testi- 
mony and forensic evidence. Grossley v. 
State, 127 So. 3d 1143 (Miss. Ct. App. 
2013), writ of certiorari denied by 131 So. 
3d 577, 2014 Miss. LEXIS 26 (Miss. 2014). 

Sufficient evidence supported defen- 
dant's conviction for aggravated assault 



because even if the victim's alleged gun 
had been found, the jury still could have 
concluded defendant was the aggressor, 
the shooting resulted from mutual com- 
bat, or even that the victim was reaching 
for his own gun in self-defense. Wansley v. 
State, 114 So. 3d 793 (Miss. Ct. App. 
2013), writ of certiorari denied by 127 So. 
3d 1115, 2013 Miss. LEXIS 655 (Miss. 
2013). 

Conviction of aggravated assault was 
supported by sufficient evidence where an 
officer's testimony that defendant became 
a suspect in the shooting did not consti- 
tute an inadmissible identification, and 
the victim's identification of defendant as 
the shooter was uncontradicted, as was 
the victim's account of the entire incident. 
Keithley v. State, 111 So. 3d 1202 (Miss. 
2013). 

Evidence was sufficient to support de- 
fendant's conviction for aggravated as- 
sault under Miss. Code Ann. § 97-3- 
7(2)(a)(ii) because defendant's sister-in- 
law testified that after defendant 
threatened and hit her with the butt of the 
gun, he intentionally shot her. Smith v. 
State, 111 So. 3d 119 (Miss. Ct. App. 2013). 

Evidence that defendant choked the vic- 
tim with his hands until she nearly passed 
out was sufficient to support a jury's deci- 
sion that defendant was guilty of aggra- 
vated assault. Sellers v. State, 108 So. 3d 
456 (Miss. Ct. App. 2012), writ of certio- 
rari denied by 107 So. 3d 998, 2013 Miss. 
LEXIS 126 (Miss. 2013). 

Weight of the evidence supported defen- 
dant's convictions for aggravated assault 
and conspiracy to commit aggravated as- 
sault because defendant did not specify 
any contradictory evidence that showed 
his guilty verdict was unconscionably un- 
just. Moore v. State, 105 So. 3d 390 (Miss. 
Ct. App. 2012), writ of certiorari denied by 
109 So. 3d 567, 2013 Miss. LEXIS 101 
(Miss. 2013). 

Sufficient evidence supported defen- 
dant's conviction for misdemeanor domes- 
tic violence, pursuant to Miss. Code Ann. 
§ 97-3-7(3), because the 911 dispatcher 
testified the victim, who was defendant's 
husband, stated defendant bit him during 
an altercation, pictures of the victim's 
injuries were admitted into evidence, and 
defendant admitted biting the victim; the 
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husband's decision not to cooperate with 
the prosecution did not preclude a charge 
of domestic violence against defendant, 
pursuant to Miss. Code Ann. § 99-3- 
7(3)(a). Anderson v. State, 102 So. 3d 304 
(Miss. Ct. App. 2012), writ of certiorari 
dismissed by 105 So. 3d 326, 2013 Miss. 
LEXIS 37 (Miss. 2013). 

Evidence was legally insufficient to sus- 
tain a conviction for simple assault do- 
mestic violence under Miss. Code Ann. 
§ 97-3-7 because appellant did not con- 
fess to committing the assault, there was 
no eyewitness testimony, and there were 
other reasonable hypotheses consistent 
with appellant's innocence as to how an 
incident occurred. Inter alia, the victim 
could have sustained injuries after he 
attacked appellant first. Mills v. City of 
Water Valley, 66 So. 3d 193 (Miss. Ct. App. 
2011). 

In a case of aggravated assault under 
Miss. Code Ann. § 97-3-7(2)(b), the evi- 
dence was sufficient to prove defendant 
shot the victim "purposely" or "knowingly" 
where defendant shot the victim eight or 
nine times following an argument and 
was aware of defendant's actions before 
and after the shooting. Williams v. State, 
61 So. 3d 981 (Miss. Ct. App. 2011). 

Evidence was sufficient to sustain a 
conviction for simple assault, pursuant to 
Miss. Code Ann. § 99-19-81, where the 
assault victim testified that defendant at- 
tacked her with a knife immediately after 
defendant fatally stabbed another victim 
in the chest. Porter v. State, 33 So. 3d 535 
(Miss. Ct. App. 2010). 

While defendant and the State pre- 
sented conflicting testimony in defen- 
dant's aggravated assault trial, the ver- 
dict was not against the overwhelming 
weight of the evidence where the State's 
proof met the elements of aggravated as- 
sault pursuant to Miss. Code Ann. § 97- 
3-7(2), because the jury was the sole judge 
of the witnesses' credibility. Camper v. 
State, 24 So. 3d 1072 (Miss. Ct. App. 
2010). 

Evidence was insufficient to support de- 
fendant's convictions for aggravated as- 
sault under Miss. Code Ann. § 97-3-7(2), 
and other crimes, because, by limiting 
cross-examination, the jury was denied 
the ability to properly resolve the weight 



and credibility of the testimony of the only 
witness capable of identifying the perpe- 
trator. Therefore, the record failed to re- 
flect beyond a reasonable doubt that the 
error complained of did not contribute to 
the verdict. Mendenhall v. State, 18 So. 3d 
915 (Miss. Ct. App. 2009). 

Evidence was sufficient to convict defen- 
dant of aggravated assault where defen- 
dant attempted to purposely or knowingly 
cause bodily injury to the law enforcement 
officers; defendant was described as agi- 
tated, irate, and hostile, and he made 
slashing motions at the deputies with a 
knife, and he was holding his son in front 
of him as a shield. Babb v. State, 17 So. 3d 
100 (Miss. Ct. App. 2009), writ of certio- 
rari denied by 17 So. 3d 99, 2009 Miss. 
LEXIS 440 (Miss. 2009). 

In defendant's trial for kidnapping, 
sexual battery, and aggravated assault, 
the evidence was sufficient to sustain de- 
fendant's conviction because the victim 
testified that defendant put his hand over 
the victim's neck and began choking her; 
the victim also testified that she lost con- 
sciousness, and a nurse testified that the 
victim suffered petechiae and hemorrhag- 
ing to her eyes, which could be caused by 
strangulation. There was more than suffi- 
cient for a rational trier of fact to find the 
essential elements of aggravated assault. 
Moore v. State, 996 So. 2d 756 (Miss. 
2008). 

In an aggravated domestic assault case, 
for purposes of expert testimony, to the 
extent that the officer blurred the line 
between fact and opinion testimony with 
regard to his testimony that he would 
have expected defendant to have more 
severe injuries if he had been defending 
himself against a knife attack, any error 
was harmless in light of the overwhelming 
weight of the evidence of his guilt, includ- 
ing (1) the photographs of the victim's 
injuries; (2) the photographs of the ironing 
board he used to beat the victim; (3) the 
photographs of defendant's injuries; and 
(4) the testimony of the victim and her 
neighbor. Hicks v. State, 6 So. 3d 1099 
(Miss. Ct. App. 2008), writ of certiorari 
denied by 11 So. 3d 1250, 2009 Miss. 
LEXIS 161 (Miss. 2009). 

As the trier of fact, the jury found that 
the overwhelming weight of the evidence 
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showed that defendant deliberately and 
knowingly shot the husband without au- 
thority of law and not in necessary self- 
defense and thus was guilty of aggravated 
assault under Miss. Code Ann. § 97-3- 
7(2). The court found no error with such 
finding, as the evidence included that de- 
fendant and her husband were fighting, 
that she shot him, and that he hit her 
after being shot in an effort to obtain the 
gun; thus, the trial court did not abuse its 
discretion in denying defendant's motion 
for a new trial. Lawrence v. State, 3 So. 3d 
754 (Miss. Ct. App. 2008), writ of certio- 
rari denied by 11 So. 3d 1250, 2009 Miss. 
LEXIS 101 (Miss. 2009). 

Evidence was sufficient to convict defen- 
dant of two counts of simple assault when 
the testimony presented at trial showed 
that defendant had pointed an assault 
rifle at police officers. McGregory v. State, 
979 So. 2d 12 (Miss. Ct. App. 2008). 

Where defendant and his cohort had 
been riding around discussing ways to 
make money, they approached the victims' 
house, knocked on the door, made up a 
story about running out of gas, then shot 
two victims, and fled the house when one 
of the victims' did not go down after being 
shot multiple times. A rational juror could 
have found beyond a reasonable doubt 
that defendant aided and abetted the 
crimes of armed robbery and aggravated 
assault in violation of Miss. Code Ann. 
§ 97-3-7. Hughes v. State, 983 So. 2d 270 
(Miss. 2008), writ of certiorari denied by 
555 U.S. 1052, 129 S. Ct. 633, 172 L. Ed. 
2d 620, 2008 U.S. LEXIS 8544, 77 
U.S.L.W. 3324 (2008). 

Sufficient evidence supported defen- 
dant's conviction for aggravated assault, 
in violation of Miss. Code Ann. § 97-3- 
7(2 )(a), where defendant admitted to dis- 
charging a weapon with the intent to 
scare the victim, and aggravated the con- 
ditions of the crime by employing a deadly 
weapon. Harris v. State, 970 So. 2d 151 
(Miss. 2007). 

Defendant's convictions for the simple 
assault of a peace officer in violation of 
Miss. Code Ann. § 97-3-7(1) were appro- 
priate because the evidence was sufficient. 
The State presented ample evidence that 
defendant attacked the officers with 
punches and kicks and the officers testi- 



fied that they had no idea what the pur- 
pose of defendant's actions was or whether 
he was armed; the officers also admitted 
that those unknowns and defendant's 
physical attacks placed them in fear of 
imminent serious bodily harm. Graham v. 
State, 967 So. 2d 670 (Miss. Ct. App. 
2007). 

Evidence was sufficient to sustain de- 
fendant's conviction for aggravated as- 
sault under Miss. Code Ann. § 97-3- 
7(2)(b) and was not against the weight of 
the evidence because: (1) the victim, who 
was renting a garage apartment from the 
home owner, stated that when he first 
went into the house, defendant was in 
bed, but while he was in the kitchen 
defendant kicked in the door and stated 
that he was going to kill the victim; (2) the 
victim testified that defendant hit and 
pushed the home owner against the wall 
then began attacking him; (3) and the 
victim testified that he eventually over- 
powered defendant and threw him on a 
bed, but not before defendant stabbed him 
while he was coming through the hall. 
White v. State, 958 So. 2d 241 (Miss. Ct. 
App. 2007). 

Given the evidence in the record, a 
reasonable juror could find defendant 
guilty of aggravated assault beyond a rea- 
sonable doubt under Miss. Code Ann. 
§ 97-3-7; the evidence showed that defen- 
dant initiated the altercation, struck the 
first blow, and repeatedly stabbed the vic- 
tim. Bobo v. State, 953 So. 2d 282 (Miss. 
Ct. App. 2007). 

Defendant's argument that the jury did 
not have sufficient evidence to convict her 
of aggravated assault, in violation of Miss. 
Code Ann. § 97-3-7(2), was without merit; 
the State presented credible evidence that 
defendant knowingly stabbed the victim 
with a knife. Even if the victim had struck 
defendant prior to the stabbing, the jury 
could have found that defendant was not 
in imminent danger and used more force 
than reasonably necessary to repel the 
victim's assault. Vaughn v. State, 926 So. 
2d 269 (Miss. Ct. App. 2006). 

Defendant's convictions for aggravated 
assault and shooting into an occupied 
dwelling were not against the overwhelm- 
ing weight of the evidence because: (1) the 
victim and a witness testified that they 
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told police right away that defendant was 
the shooter; (2) the victim's mother testi- 
fied that one week before the shooting the 
victim's sister and defendant's ex-girl- 
friend called home scared because defen- 
dant had threatened to shoot up the house 
or to set it on fire; (3) the victim's mother 
testified that it was that same week she 
spotted defendant trying to break into the 
home; and (4) defendant's brother-in-law 
testified that defendant admitted that he 
shot the victim. Brown v. State, 986 So. 2d 
308 (Miss. Ct. App. 2006), reversed by, 
remanded by 986 So. 2d 270, 2008 Miss. 
LEXIS 340 (Miss. 2008). 

Evidence was sufficient to convict defen- 
dant of aggravated assault, despite two 
witnesses' recantations; the elements of 
aggravated assault were proven, and it 
was the jury's responsibility to weigh the 
credibility of the witnesses' testimony at 
trial. Townsend v. State, 939 So. 2d 796 
(Miss. 2006). 

Defendant's conviction for aggravated 
assault in violation of Miss. Code Ann. 
97-3-7(2) was appropriate because, even 
though a DNA report itself was not admit- 
ted into evidence, the substance of its 
conclusion was before the jury and defen- 
dant failed to show that he was prejudiced 
by not possessing the report until the first 
day of his fourth trial. Curry v. State, 939 
So. 2d 785 (Miss. 2006). 

Evidence was sufficient to convict defen- 
dant of aggravated assault where the vic- 
tim testified to her injuries and the act 
itself, and defendant presented no evi- 
dence to contradict this; reasonable minds 
could have found beyond a reasonable 
doubt that defendant was guilty. Brown v. 
State, 934 So. 2d 1039 (Miss. Ct. App. 
2006). 

Sufficient evidence existed to convict 
defendant of aggravated assault because 
the victim and the husband testified that 
defendant shot the victim, two defense 
witnesses testified that defendant shot in 
the direction of the victim, and only defen- 
dant denied either shooting the victim or 
having a gun. Smith v. State, 946 So. 2d 
785 (Miss. Ct. App. 2006), writ of certio- 
rari denied en banc by 947 So. 2d 960, 
2007 Miss. LEXIS 55 (Miss. 2007). 

State produced evidence and witnesses 
tending to show that defendant did indeed 



commit simple assault upon a police offi- 
cer; while it was true defendant called his 
own witnesses to contradict the State's 
evidence, the appellate court could not say 
that any rational trier of fact could not 
have found the essential elements of the 
crime beyond a reasonable doubt, particu- 
larly when the evidence was viewed in the 
light most favorable to the State. Morris v. 
State, 927 So. 2d 744 (Miss. 2006). 

Regarding the assault charge on which 
defendant was convicted, the State must 
have proven (1) that under circumstances 
manifesting extreme indifference to hu- 
man life (2) defendant did purposefully, 
knowingly or recklessly (3) attempt to 
cause or caused serious bodily injury to 
the officer, Miss. Code Ann. § 97-3-7(2); 
the testimony at trial established that 
defendant drove his vehicle with the offi- 
cer's arm trapped in the closed driver's 
side window, evidencing defendant's indif- 
ference to human life, and defendant ad- 
mitted that he rolled up the window and 
that he was trying to leave; there was 
testimony that the car window ripped the 
flesh from the officer's arm, and this evi- 
dence was sufficient to support the ver- 
dict. Hubbard v. State, 938 So. 2d 287 
(Miss. Ct. App. 2006), writ of certiorari 
denied by 937 So. 2d 450, 2006 Miss. 
LEXIS 543 (Miss. 2006). 

Where the victim was shot in the thigh 
during the course of the carjacking, in 
circumstances from which jurors could 
have inferred the purposeful or knowing 
intent to injure another with a deadly 
weapon, the evidence supported a jury 
verdict convicting defendant of aggra- 
vated assault under Miss. Code Ann. 
§ 97-3-7(2) and armed carjacking under 
Miss. Code Ann. § 97-3-117(2)(b). Walters 
v. State, 932 So. 2d 860 (Miss. Ct. App. 
2006), writ of certiorari dismissed by 937 
So. 2d 450, 2006 Miss. LEXIS 524 (Miss. 
2006). 

Evidence was sufficient to sustain de- 
fendant's convictions for aggravated as- 
sault, kidnapping, and unlawful posses- 
sion of a firearm where, according to the 
victim's testimony, she was accosted by 
defendant who grabbed her, placed a gun 
to her head, and physically forced her into 
a van against her will; an eyewitness 
testified that he saw the victim jump out 
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of the van and saw the van swing back in 
such a fashion so as to accomplish a "per- 
fect hit" on the woman in flight. In addi- 
tion, the State presented two witnesses 
attesting to the fact that defendant was in 
possession of a firearm, and it introduced 
the gun into evidence with additional 
proof that the gun was recovered when 
defendant was arrested. Jones v. State, 
920 So. 2d 465 (Miss. 2006). 

Where eyewitnesses testified that shots 
were fired from defendant's vehicle and 
the victim testified that defendant was the 
man who shot him, the evidence was suf- 
ficient to support the jury's verdict con- 
victing defendant of aggravated assault. 
Williams v. State, 914 So. 2d 1246 (Miss. 
Ct. App. 2005). 

Sufficient evidence existed to convict 
defendant of aggravated assault as defen- 
dant sprayed the victim with lighter fluid 
after setting his house on fire and the 
victim sustained second-degree burns to 
50-60% of his body. Mcintosh v. State, 917 
So. 2d 78 (Miss. 2005). 

Even by his own argument, defendant 
was responsible for aggravated assault 
and a reduced charge of manslaughter, to 
which he had plead guilty because he had 
heard the factual basis which the district 
attorney's office stated was proof should 
defendant's case go to trial and defendant 
had previously told the court that he had 
no disagreement with those statements. 
Graham v. State, 914 So. 2d 1256 (Miss. 
Ct. App. 2005). 

Evidence was sufficient to sustain a 
conviction for causing serious bodily in- 
jury where the victim testified that defen- 
dant threw a caustic substance down his 
shoulder, back, and leg, the substance 
gave him second degree burns, and defen- 
dant stated to the victim that he was 
"messed up now." Chambliss v. State, 919 
So. 2d 30 (Miss. 2005). 

Evidence presented at trial was legally 
sufficient to convict defendant of aggra- 
vated assault pursuant to Miss. Code Ann. 
§ 97-3-7(2) because the victim identified 
defendant as one of her attackers, in- 
formed her rescuers that defendant and a 
codefendant had shot her, was shot at 
close range, and identified defendant and 
the codefendant at trial as her attackers. 
Jones v. State, 913 So. 2d 436 (Miss. Ct. 
App. 2005). 



Court did not err in denying defendant's 
motion for judgment notwithstanding the 
verdict because the State proved the ele- 
ments of aggravated assault, provided in 
Miss. Code Ann. § 97-3-7(2), against him; 
in a tape-recorded statement to the police 
following the shooting, defendant admit- 
ted firing two shots at the victim. Sub- 
stantial evidence supported defendant's 
conviction. Dunn v. State, 891 So. 2d 822 
(Miss. 2005). 

Where the victim testified that defen- 
dant had cut her on the neck with a box 
cutter, requiring ten stitches, her uncor- 
roborated testimony was sufficient evi- 
dence to sustain defendant's conviction for 
aggravated assault. Wilks v. State, 909 So. 
2d 1252 (Miss. Ct. App. 2005). 

Evidence was sufficient to sustain de- 
fendant's attempted aggravated assault 
conviction where the victim testified ex- 
tensively about the crime, her testimony 
was corroborated by other witnesses, and 
photographs of the victim's injuries were 
admitted. Wilson v. State, 904 So. 2d 987 
(Miss. 2004). 

Where defendant pulled out a gun and 
fired a shot at his live-in girlfriend, the 
evidence was sufficient to support his con- 
viction for aggravated assault. The State 
presented three witnesses who testified 
that defendant shot the gun at least three 
times. Griffin v. State, 883 So. 2d 1201 
(Miss. Ct. App. 2004). 

Undisputed evidence revealed that de- 
fendant led police on a chase that spanned 
over two counties and that the police at- 
tempted to stop defendant numerous 
times, but he refused to stop, hitting three 
police cars in the process. Accepting the 
evidence in the light most favorable to the 
State, the jury was justified in finding 
defendant guilty of two counts of simple 
assault on a law enforcement officer and 
one count of aggravated assault on a law 
enforcement officer. Conerly v. State, 879 
So. 2d 1101 (Miss. Ct. App. 2004). 

Defendant's aggravated assault convic- 
tion for assaulting his elderly relative was 
supported by credible evidence, as the 
State offered testimony that: at the time 
of the attack the victim lived alone, sup- 
ported herself, and prepared her own 
meals; the victim's identification of defen- 
dant as her attacker; and testimony from 
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police officers that on at least two separate 
occasions the victim identified defendant 
as her attacker. Robinson v. State, 870 So. 
2d 669 (Miss. Ct, App. 2004). 

Sufficient evidence existed to support 
defendant's guilt for aggravated assault 
where the victim testified that defendant 
had shot him, and several witnesses not 
onl}^ placed defendant at the scene of the 
crime, but confirmed that he had shot the 
victim. Anderson v. State, 874 So. 2d 1000 
(Miss. Ct. App. 2004). 

Evidence was sufficient to convict defen- 
dant of aggravated assault where the jury 
must have determined that the victim's 
account of the stabbing was correct; allow- 
ing the verdict to stand did not create an 
unconscionable injustice. Sanderson v. 
State, 881 So. 2d 878 (Miss. Ct. App. 
2004), affirmed in part and reversed in 
part by 883 So. 2d 558, 2004 Miss. LEXIS 
1199 (Miss. 2004). 

Where codefendants testified that de- 
fendant shot the owner of the lounge and 
fled with billfolds taken from the owner 
and patrons, and the owner and the co- 
owner both identified defendant as the 
shooter, the evidence was sufficient to 
sustain defendant's convictions for armed 
robbery and aggravated assault, even 
though the money and the gun were not 
recovered and the bullet fragnments were 
not retrieved from the ceiling and the 
victim's head. Graham v. State, 861 So. 2d 
1053 (Miss. Ct. App. 2003). 

Evidence was sufficient to convict defen- 
dant where a person was guilty of simple 
assault if he either attempted or pur- 
posely, knowingly, or recklessly caused 
bodily injury to another; the officer was 
treated at a hospital for scratches that 
went from his neck to his chest, although 
defendant had argued that the slight in- 
juries to the officer were inadvertent, the 
jury was entitled to disbelieve his account 
of the episode and find his conduct met the 
definition of assault under Miss. Code 
Ann. § 97-3-7(1). Abram v. State, 861 So. 
2d 1064 (Miss. Ct. App. 2003). 

Evidence was sufficient to support de- 
fendant's aggravated assault conviction, 
because the evidence adduced at the trial 
consisted of not only the victim's testi- 
mony, but also that of three witnesses who 
either saw an altercation between defen- 



dant and the victim at a convenience store 
or saw defendant's actual possession of 
the firearm, and two of the witnesses were 
eyewitnesses to the altercation. Davis v. 
State, 866 So. 2d 1107 (Miss. Ct. App. 
2003). 

Evidence was sufficient to convict a de- 
fendant of aggravated assault, where his 
accomplice admitted in his statement for 
his plea agreement that he called to de- 
fendant to assist him while he was fight- 
ing with the assault victim, and the victim 
identified defendant at trial. Wells v. 
State, 849 So. 2d 1231 (Miss. 2003). 

Where jury heard testimony from both 
sides and viewed a videotape of the as- 
sault, a reasonable and fair minded jury 
was presented enough evidence to reach a 
guilty verdict on the inmate's charge of 
assaulting a law enforcement officer for 
assaulting the prison warden. Hicks v. 
State, 845 So. 2d 755 (Miss. Ct. App. 
2003). 

Evidence was sufficient to convict defen- 
dant where testimony was presented that 
defendant was seen with a gun during the 
altercation, a muzzle flash from his gun, 
and that bullet casings from a weapon 
matching defendant's gun were recovered; 
while there was testimony that at least 
one other person drew a gun inside the 
club that night, the jury decided to give 
that testimony less weight than the testi- 
mony supporting defendant's guilt. Ander- 
son v. State, 856 So. 2d 650 (Miss. Ct. App. 
2003). 

In a case where defendant threatened 
his estranged wife with a gun, forced her 
to have intercourse with him, and struck 
her, the evidence was sufficient to support 
defendant's rape and simple assault con- 
victions based on the victim's testimony, 
as her testimony was not incredible on its 
face nor was it contradicted by other, more 
compelling, evidence. Williams v. State, 
868 So. 2d 346 (Miss. Ct. App. 2003). 

State did not fail to prove beyond a 
reasonable doubt that defendant had com- 
mitted an aggravated assault where the 
victim presented testimony that went to 
all of the essential elements of aggravated 
assault — she was attacked by defendant, 
who was wielding a knife, and she re- 
ceived lacerations while attempting to de- 
fend herself from his attack; the victim's 
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testimony was not impeached during 
cross-examination nor did the defense 
present evidence that would have made 
her version of events so improbable as to 
be unworthy of belief. Page v. State, 843 
So. 2d 96 (Miss. Ct. App. 2003). 

Victim's testimony that defendant lured 
her into a back room in a coin-operated 
laundry and attacked her with a knife 
causing a wound to the victim's hand was 
sufficient to support defendant's convic- 
tion of aggravated assault despite the fact 
that no other witness actually observed 
the assault or that the State did not pres- 
ent evidence of defendant's motive. Page v. 
State, 843 So. 2d 96 (Miss. Ct. App. 2003). 

Defendant's conviction for aggravated 
assault was affirmed, where there was 
clearly substantial credible evidence upon 
which the jury could and did find that 
defendant assaulted the victim. Alonso v. 
State, 838 So. 2d 309 (Miss. Ct. App. 
2002), writ of certiorari denied by 837 So. 
2d 771, 2003 Miss. App. LEXIS 178 (Miss. 
Ct. App. 2003). 

Evidence was sufficient where the vic- 
tim and his nephew both testified to the 
circumstances which led to the victim's 
fateful meeting with defendant, the victim 
also testified with certainty that defen- 
dant was the man who shot him, and a 
doctor testified that metal fragments were 
recovered from the wound in the victim's 
leg. Clay v. State, 829 So. 2d 676 (Miss. Ct. 
App. 2002). 

Evidence was sufficient to support de- 
fendant's conviction for aggravated as- 
sault of the victim, as the evidence showed 
that following a discussion over why de- 
fendant was driving a vehicle that the 
victim had given to his former girlfriend, 
defendant fired a gun at the victim three 
times, the victim was struck two times in 
the legs, and the victim had to obtain 
treatment at a local hospital for his gun- 
shot wounds. Satcher v. State, 852 So. 2d 
595 (Miss. Ct. App. 2002). 

A conviction for aggravated assault was 
reduced where the state failed to prove 
every element of attempted assault, but 
instead proved threatened simple assault. 
Genry v. State, 1999 Miss. App. LEXIS 
716 (Miss. Ct. App. Dec. 14, 1999), opinion 
withdrawn by, substituted opinion at 767 
So. 2d 302, 2000 Miss. App. LEXIS 426 
(Miss. Ct. App. 2000). 



There was sufficient evidence from 
which the jury could find that the defen- 
dant's use of his fist was a means likely to 
produce death or serious bodily harm, 
notwithstanding that the victim was not 
hospitalized and suffered no broken 
bones, where the force of the defendant's 
blow knocked the victim across a table to 
the floor, knocked out a tooth, cut his lip, 
and broke his glasses. Harrison v. State, 
737 So. 2d 385 (Miss. Ct. App. 1998). 

Evidence was sufficient to support con- 
victions for aggravated assault and aggra- 
vated assault on a law enforcement officer 
where two deputies testified that the de- 
fendant fired a weapon in the direction of 
a carnival midway which was crowded 
with people and that, as they chased him 
toward the parking lot, he shot in their 
direction. Gibson v. State, 731 So. 2d 1087 
(Miss. 1998). 

Though the defendant contended that 
he shot the victim in self-defense only, 
there existed substantial evidence to sup- 
port his conviction for aggravated assault 
where he admitted in a letter written to 
the district attorney as well as during 
trial that he shot the victim with a deadly 
weapon; two different accounts of the in- 
cident were given by the defendant and 
the victim, but the jury was the sole judge 
of the weight and worth of their testimony. 
Brown v. State, 726 So. 2d 248 (Miss. Ct. 
App. 1998). 

Evidence independent of defendant's al- 
leged admissions established corpus de- 
licti of aggravated assault where victim 
was admitted to hospital with gunshot 
wound to his leg, officers testified that 
victim, while at hospital, said that defen- 
dant shot him, and narcotics agent, who 
was defendant's brother, recovered 
weapon from defendant, who admitted 
shooting victim. Cotton v. State, 675 So. 
2d 308 (Miss. 1996). 

A conviction for aggravated assault 
would be reduced to a conviction for 
simple assault and the case remanded for 
resentencing where the evidence estab- 
lished that the defendant, a convict, had 
threatened a corrections officer with a 
simulated knife in order to obtain the 
officer's keys but there was no evidence 
that the convict had attempted to cause 
serious bodily injury to the officer even 
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though he had had every opportunity to do 
so. Murray v. State, 403 So. 2d 149 (Miss. 
1981). 

Where, in view of the direct contradic- 
tions in the state's proof taken alone, and 
of the material conflicts in the evidence as 
a whole, reasonable man engaged solely in 
the search for clues and uninfluenced by 
other considerations could not safely act 
upon the evidence as produced, conviction 
was reversed and remanded in order that 
another jury might pass upon it. Cobb v. 
State, 233 Miss. 54, 101 So. 2d 110 (1958). 

Where it appears that at the time the 
accused at bar fired his gun, the prosecu- 
tor armed with a stick was chasing him 
intending to beat him, state must show 
that gun was fired with intent to kill and 
with malice aforethought. Cunningham v. 
State, 87 Miss. 417, 39 So. 531 (1905). 

A defendant is not guilty of shooting 
with intent to kill another if, when he 
discharged his gun, he could not see and 
could not have shot, the other person, a 
house being between them. Lott v. State, 
83 Miss. 609, 36 So. 11 (1904). 

19. Charge or conviction sup- 
portable. 

Defendant's conviction for aggravated 
assault was not against the overwhelming 
weight of the evidence because three wit- 
nesses all testified that he was firing a 
shotgun from behind a big pine tree near 
the road; the witnesses' testimony was 
corroborated by a spent shotgun shell 
which was recovered near the tree and by 
some of the wounds of one of the victims 
that were attributed to a shotgun; and 
another witness saw defendant with the 
shotgun shortly before the shooting. 
Hayes v. State, — So. 3d — , 2013 Miss. 
App. LEXIS 744 (Miss. Ct. App. Nov. 5, 
2013), writ of certiorari denied by 2014 
Miss. LEXIS 297 (Miss. June 12, 2014), 
writ of certiorari denied by 2014 Miss. 
LEXIS 296 (Miss. June 12, 2014). 

Evidence was sufficient to convict defen- 
dant of simple assault and the verdict was 
not against the weight of the evidence 
because defendant presented no evidence 
that he feared imminent death or great 
bodily harm to himself or to his daughter 
justifying the use of force; defendant 
pinned the victim in the door of his ve- 
hicle; and the victim testified that she 



called out in pain several times and had 
bruises as a result of the incident. Mat- 
thews v. City of Madison, — So. 3d — , 
2013 Miss. App. LEXIS 611 (Miss. Ct. App. 
Sept. 17, 2013). 

Evidence was sufficient to find defen- 
dant guilty of aggravated assault because 
the victim identified defendant as the 
shooter in a photo lineup prior to trial and 
another eyewitness identified defendant 
at trial as the person who shot the victim. 
Haywood v. State, 130 So. 3d 1127 (Miss. 
Ct. App. 2013), writ of certiorari denied by 
131 So. 3d 577, 2014 Miss. LEXIS 77 
(Miss. 2014). 

Evidence presented at trial was suffi- 
cient to support defendant's convictions of 
aggravated assault (Miss. Code Ann. 
§ 97-3-7(2)(a)) and burglary of a dwelling 
(Miss. Code Ann. § 97-17-23), as it estab- 
lished that he drove two men to pick up a 
crowbar and then drove them to the vic- 
tim's house, where they used the crowbar 
to pry open the door and assault the 
victim; moreover, his confession estab- 
lished his involvement in the crimes. Whi- 
taker v. State, 114 So. 3d 725 (Miss. Ct. 
App. 2012), writ of certiorari denied by 
2013 Miss. LEXIS 331 (Miss. June 6, 
2013). 

Defendant's convictions for aggravated 
assault and conspiracy to commit aggra- 
vated assault were sufficiently supported 
by the evidence because the jury could 
have reasonably inferred that an agree- 
ment existed between defendant and his 
nephews to help defendant carry out the 
assault. Moore v. State, 105 So. 3d 390 
(Miss. Ct. App. 2012), writ of certiorari 
denied by 109 So. 3d 567, 2013 Miss. 
LEXIS 101 (Miss. 2013). 

Evidence was sufficient to convict defen- 
dant of aggravated assault. Though a wit- 
ness never stated that she saw him fire a 
gun, her testimony that he had a firearm 
and was near the scene of the incident just 
before the shooting, that he was running 
behind her holding a gun, and that she 
then heard shooting, constituted circum- 
stantial evidence to that effect. Jones v. 
State, 95 So. 3d 641 (Miss. Aug. 23, 2012). 

Trial court did not err by denying defen- 
dant's motion for a directed verdict be- 
cause under the indictment, which 
charged defendant with attempted aggra- 



90 



Crimes Against Persons § 97-3-7 



vated assault in violation of Miss. Code 
Ann. § 97-3-7(2), the State simply had to 
prove that defendant attempted to cause 
bodily injury to the victim with a deadly 
weapon, and based on the evidence pre- 
sented at trial, a reasonable jury could 
have concluded that defendant intended 
to cause bodily injury to the victim by 
using a deadly weapon; during the trial, 
the victim testified that he was involved in 
an altercation with defendant on the day 
of the incident, the victim and witnesses 
all testified that they saw defendant raise 
a gun and fire the gun at their car, and a 
bullet was recovered from the seal of the 
driver's side door, which was where the 
victim was sitting. Johnson v. State, 50 So. 
3d 335 (Miss. Ct. App. 2010), writ of cer- 
tiorari denied by 50 So. 3d 1003, 2011 
Miss. LEXIS 7 (Miss. 2011), dismissed by 
2012 U.S. Dist. LEXIS 120192 (N.D. Miss. 
Aug. 24, 2012). 

Circuit court did not err in denying a 
defendant's motion for a directed verdict 
because the evidence before the jury was 
more than sufficient to sustain a finding of 
guilty of aggravated assault in violation of 
Miss. Code Ann. § 97-3-7(2); the evidence 
showed that defendant shot the victim 
after a tussle over the gun had transpired, 
and regardless of whether defendant was 
attempting to pistol whip or shoot the 
victim, there was still sufficient evidence 
to show that defendant knowingly and 
purposely caused bodily injury to the vic- 
tim by using a deadly weapon. Adams v. 
State, 33 So. 3d 1179 (Miss. Ct. App. 
2010). 

Defendant was properly convicted of 
aggravated assault, a violation of Miss. 
Code Ann. § 97-3-7(2), because, although 
the circuit judge abused her discretion by 
prohibiting defendant from developing 
evidence to impeach the victim's earlier 
denial of bias against defendant, due to 
the overwhelming evidence of defendant's 
guilt, the complained of error was harm- 
less. Banks v. State, 45 So. 3d 676 (Miss. 
Ct. App. 2010). 

Defendant's argument that the State 
failed to prove an essential element of 
aggravated assault on a law enforcement 
officer because he did not knowingly shoot 
the law enforcement officers was without 
merit Miss. Code Ann. § 97-3-7(2). Defen- 



dant asserted that he thought someone 
was breaking into the apartment and fired 
a gun toward the door in self-defense, but 
the appellate court stated that the jury 
was presented with sufficient evidence to 
determine that defendant knew or should 
have known that the men outside his door 
were police officers; in part, an officer 
testified that all members of the team 
were announcing their presence as loudly 
as they could. Mayers v. State, 42 So. 3d 
33 (Miss. Ct. App. 2010), writ of certiorari 
denied by 42 So. 3d 24, 2010 Miss. LEXIS 
437 (Miss. 2010). 

Defendant's conviction for aggravated 
assault in violation of Miss. Code Ann. 
§ 97-3-7(2)(b) was appropriate because it 
was entirely likely for reasonable jurors to 
conclude that the act of attaching a home- 
made knife to the end of a crutch and then 
extending the crutch in the vicinity of the 
victim's head and neck amounted to an 
attempt at causing bodily injury with a 
weapon likely to cause serious bodily in- 
jury. Kendrick v. State, 21 So. 3d 1186 
(Miss. Ct. App. 2009). 

Defendant's convictions for house bur- 
glary, aggravated assault in violation of 
Miss. Code Ann. § 97-3-7(2), armed rob- 
bery, and auto theft were proper because 
the evidence was sufficient. In part, defen- 
dant severely beat the victim, demanded 
that she give him her purse, and then took 
her purse, a gun, and a set of keys to the 
victim's vehicle. The victim later identi- 
fied defendant, based upon her own inde- 
pendent recollection, in a photographic 
lineup. Brunner v. State, 37 So. 3d 645 
(Miss. Ct. App. 2009), writ of certiorari 
denied by 36 So. 3d 455, 2010 Miss. LEXIS 
323 (Miss. 2010). 

Conviction for aggravated assault un- 
der Miss. Code Ann. § 97-3-7(2) was not 
contrary to the weight of the evidence 
because the State was not required to 
produce an actual item used to cut the 
victim's throat. The victim testified about 
her stabbing and the object used, and she 
also showed the jury the scars on her 
neck. Ferryman v. State, 16 So. 3d 41 
(Miss. Ct. App. 2009), writ of certiorari 
denied by 15 So. 3d 426, 2009 Miss. LEXIS 
404 (Miss. 2009). 

Where defendant disarmed his victim 
and fired the gun in the victim's direction 
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and into a crowded nightclub, killing the 
victim and another and wounding three 
others, the trial court did not err in deny- 
ing defendant's motion for a judgment 
notwithstanding the verdict because the 
evidence was sufficient to support defen- 
dant's convictions of murder, aggravated 
assault, and felon in possession of a fire- 
arm. Roberson v. State, 19 So. 3d 95 (Miss. 
Ct. App. 2009). 

Defendant's conviction for aggravated 
assault in violation of Miss. Code Ann. 
§ 97-3-7(2) was appropriate even though 
there was no direct proof that defendant 
intended to cause serious bodily injury to 
the victim because the existence of such 
intent could have been logically deduced 
from the victim's testimony that he feared 
for his own safety, along with other testi- 
mony that defendant appeared to have 
come straight at the victim with his ve- 
hicle. Commodore v. State, 994 So. 2d 864 
(Miss. Ct. App. 2008). 

Trial court did not abuse its discretion 
by denying a defendant's motion for a new 
trial with respect to a simple assault 
charge because: (1) the only essential fact 
in dispute was whether a car was occupied 
when defendant fired shots into it; (2) 
evidence that the car was occupied in- 
cluded testimony by four adults that each 
of them and two minor children were in 
the car at the time; (3) the only contradic- 
tory evidence was defendant's own testi- 
mony and a written statement of his wife, 
which was taken shortly after the inci- 
dent; and (4) at trial, defendant's wife 
changed her version of the events and 
testified that she was suffering from post- 
traumatic stress at the time she wrote the 
statement. Smith v. State, 982 So. 2d 1007 
(Miss. Ct. App. 2008). 

Evidence was sufficient to support a 
conviction of both murder and aggravated 
assault, under Miss. Code Ann. §§ 97-3- 
19(1), 97-3-7(2), because a rational juror 
could have concluded beyond a reasonable 
doubt that defendant was guilty of both 
murder and aggravated assault because 

(1) the evidence tended to show that de- 
fendant acted recklessly in the commis- 
sion of an imminently dangerous act and 
with extreme indifference to human life; 

(2) the State produced evidence showing 
that defendant fired a gun inside of an 



apartment that contained two unarmed 
individuals, as well as several children; 
(3) the State also established that defen- 
dant's firing of the gun resulted in the 
death of his wife and serious bodily injury 
to his stepson; and (4) defendant admitted 
pulling out the gun and firing it inside the 
apartment. Readus v. State, 997 So. 2d 
941 (Miss. Ct. App. 2008), writ of certio- 
rari denied by 999 So. 2d 852, 2009 Miss. 
LEXIS 27 (Miss. 2009). 

Defendant's conviction for the aggra- 
vated assault of his sister-in-law in viola- 
tion of Miss. Code Ann. § 97-3-7(2)(b) was 
appropriate because the evidence pre- 
sented to the jury was more than suffi- 
cient to prove that an individual commit- 
ted the assassination of defendant's 
brother, as well as the aggravated assault 
of the brother's wife while in the employ of 
defendant. In part, two witnesses testified 
that after their failed attempts to murder 
the brother and his wife in exchange for 
money, defendant contacted them and told 
them that he found someone else to com- 
plete the job. Vickers v. State, 994 So. 2d 
200 (Miss. Ct. App. 2008), writ of certio- 
rari denied by 998 So. 2d 1010, 2008 Miss. 
LEXIS 675 (Miss. 2008). 

Defendant's conviction for simple as- 
sault in violation of Miss. Code Ann. § 97- 
3-7(1) was appropriate because the evi- 
dence supported the reckless element of 
simple assault, whether the act was inten- 
tional or not, and a resulting bodily injury. 
Defendant admitted that he grabbed the 
victim's shirt, and the end result of that 
scuffle was the victim's broken leg. Graves 
v. State, 984 So. 2d 1035 (Miss. Ct. App. 
2008). 

Evidence was sufficient to convict defen- 
dant of aggravated assault under Miss. 
Code Ann. § 97-3-7(2)(b) because: (1) the 
jury was instructed as to an alibi defense 
and resolved the issue against defendant; 
(2) evidence was presented that defendant 
was angry with the victim because of the 
victim's refusal to provide him with free 
liquor, and that defendant lunged at and 
pushed the victim, who was left with a 
knife dangling in his neck; (3) testimony 
that the victim did not see the knife being 
projected at him was of no consequence. 
Crawford v. State, 972 So. 2d 44 (Miss. Ct. 
App. 2008). 
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Defendant's conviction for aggravated 
assault in violation of Miss. Code Ann. § 
97-3-7(2)(a) was appropriate because he 
admitted on cross-examination that the 
victim was seated in a vehicle when defen- 
dant fired the shot. Even if the appellate 
court was to believe that the victim was at 
some point wielding a baseball bat and 
that, at that point in time, defendant was 
afraid of being struck by the bat, defen- 
dant's own testimony revealed that the 
victim was not posing a threat when de- 
fendant fired the pistol. Dao v. State, 984 
So. 2d 352 (Miss. Ct. App. 2007), writ of 
certiorari denied by 984 So. 2d 277, 2008 
Miss. LEXIS 281 (Miss. 2008). 

Defendant's conviction for aggravated 
assault pursuant to Miss. Code Ann. § 97- 
3-7(2) was appropriate because the victim 
testified that defendant swung at him and 
that he was bleeding as a result; another 
witness testified that he observed defen- 
dant and the victim argue and saw a 
"hand motion" from defendant during that 
argument, and afterwards the victim 
stated that defendant had cut him. White 
v. State, 958 So. 2d 290 (Miss. Ct. App. 
2007). 

Evidence supported a finding that de- 
fendant committed a delinquent act when 
she assaulted a teacher under Miss. Code 
Ann. § 97-3-7(1); defendant admitted to 
pushing a desk in front of the teacher, and 
she never claimed that this was an acci- 
dent or that she did not intend to injure 
the teacher. In the Interest of K.G., 957 
So. 2d 1050 (Miss. Ct. App. 2007). 

Evidence was legally sufficient for the 
jury to find defendant guilty of simple 
assault on a law enforcement officer under 
Miss. Code Ann. § 97-3-7(1) because: (1) 
the state produced evidence that the 
deputy was a law enforcement officer act- 
ing within the scope of his duty when he 
encountered defendant during a traffic 
stop; (2) the deputy testified that defen- 
dant struck him in the left temple area; (3) 
the deputy stated that defendant struck 
at his mouth and he positioned himself for 
a second strike; (4) the deputy testified 
that defendant used his left elbow while 
striking him in the temple and that the 
strike had to be intentional due to defen- 
dant having to extend his elbow behind 
his back to strike the deputy; (5) the 



deputy testified that defendant used his 
fist when striking him in the mouth; and 
(6) the deputy's testimony alone was suf- 
ficient for a conviction. Keys v. State, 963 
So. 2d 1193 (Miss. Ct. App. 2007), writ of 
certiorari denied en banc by 973 So. 2d 
245, 2007 Miss. LEXIS 703 (Miss. 2007). 

In a simple assault on a law enforce- 
ment officer case, the trial court properly 
denied defendant's motion for a new trial 
because the weight of the evidence sup- 
ported the verdict because: (1) the deputy 
testified that defendant intentionally 
struck him in the temple and the mouth; 
(2) although defendant denied drinking 
alcohol, 13 beer cans were found in the 
toolbox in the back of his truck; (3) an 
empty beer can was found on the floor of 
his truck; (4) defendant admitted that he 
resisted arrest because the deputy was 
trying to charge him for a crime for which 
he claimed he did not commit; and (5) 
although defendant claimed that he might 
have accidentally hit the deputy, the 
deputy testified that he was struck inten- 
tionally. Keys v. State, 963 So. 2d 1193 
(Miss. Ct. App. 2007), writ of certiorari 
denied en banc by 973 So. 2d 245, 2007 
Miss. LEXIS 703 (Miss. 2007). 

Conviction for aggravated assault un- 
der Miss. Code Ann. § 97-3-7(2)(b) was 
supported by the sufficiency of the evi- 
dence because witnesses testified that de- 
fendant was an aggressor in a drunken 
fight, he was the only person with a knife, 
and he was involved voluntarily; there- 
fore, a trial court's failure to grant a 
motion for a directed verdict, failure to 
give a peremptory instruction, or failure 
to grant a judgment notwithstanding the 
verdict was not erroneous. Lackie v. State, 
971 So. 2d 601 (Miss. Ct. App. 2007), writ 
of certiorari denied by 973 So. 2d 244, 
2007 Miss. LEXIS 683 (Miss. 2007). 

Defendant's convictions for two counts 
of aggravated assault were appropriate 
because the appellate court was unable to 
say that the prosecutor's overzealousness 
impacted the jury's verdict; there were 
several witnesses, in addition to the two 
victims, that testified that defendant was 
the perpetrator of the assault on the one 
victim and the other victim's testimony 
alone was sufficient to support defen- 
dant's conviction for stabbing her. White- 
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head v. State, 967 So. 2d 56 (Miss. Ct. App. 
2007), writ of certiorari denied en banc by 
966 So. 2d 172, 2007 Miss. LEXIS 601 
(Miss. 2007). 

Evidence was sufficient to support de- 
fendant's conviction of aggravated assault 
for pouring a bottle of rubbing alcohol on 
his girlfriend and then setting her on fire 
because, even though defendant and his 
girlfriend argued that the fire was an 
accident, the state offered substantial evi- 
dence to contradict their testimony. Taylor 
v. State, 954 So. 2d 944 (Miss. 2007). 

Defendant's conviction for aggravated 
assault was appropriate because the evi- 
dence showed that the victim's knife 
wound required 40 stitches and that de- 
fendant nearly severed the victim's ear in 
his attack on the victim. Kimble v. State, 
920 So. 2d 1058 (Miss. Ct. App. 2006). 

Defendant's conviction for aggravated 
assault was appropriate because the evi- 
dence was sufficient to support the jury's 
verdict; the state had produced four wit- 
nesses, all of whom testified that the vic- 
tim did not have a knife, or any other 
weapon, at the time of the incident, thus 
negating defendant's argument that the 
victim was the aggressor. Hawthorne v. 
State, 944 So. 2d 928 (Miss. Ct. App. 
2006). 

There was sufficient evidence to sustain 
a conviction for aggravated assault, de- 
spite the fact that a victim did not actually 
see defendant ram his car before a robbery 
allegedly occurred, because defendant ad- 
mitted to being in an accident, portions of 
defendant's vehicle were found at the 
scene, and defendant's vehicle sustained 
heavy damage. Sanders v. State, 949 So. 
2d 92 (Miss. Ct. App. 2006). 

Motion for judgment notwithstanding 
the verdict or a new trial was properly 
denied because there was sufficient evi- 
dence to sustain a conviction for aggra- 
vated assault where a murder victim's son 
was injured with a knife while trying to 
fend off the attack; the knife used was a 
deadly weapon, and the fact that no per- 
manent injuries were suffered did not 
mean that the correct charge was simple 
assault. Wilson v. State, 936 So. 2d 357 
(Miss. 2006). 

Defendant's convictions for murder and 
aggravated assault in violation of Miss. 



Code Ann. § 97-3-19 and Miss. Code Ann. 
§ 97-3-7(2) were proper because there 
was sufficient evidence from which a ra- 
tional jury could have concluded that de- 
fendant possessed the gun and shot the 
victim with the gun, without any struggle 
between the two. Anthony v. State, 936 So. 
2d 471 (Miss. Ct. App. 2006). 

Defendant's convictions for murder and 
aggravated assault were proper where the 
evidence was sufficient to support the con- 
victions because the State not only pro- 
duced a complaining victim, but also an 
eyewitness to the crime. Additionally, the 
living victim testified that defendant shot 
him in the neck after defendant shot and 
killed the other victim. McGee v. State, 
929 So. 2d 353 (Miss. Ct. App. 2006). 

Defendant's actions at the first victim's 
home were sufficient to support defen- 
dants' convictions for the crimes of bur- 
glary and simple assault because (1) de- 
fendants were present at the home for the 
sole purpose to obtain money; (2) when the 
victims did not voluntarily allow defen- 
dants into the home, defendants went into 
a rage and broke into the dwelling and 
assaulted two of the victims; (3) one of the 
defendants then proceeded to commit a 
further act of violence when he burst the 
windshield of one of the second victim's 
vehicle with a large rock; (4) the other 
defendant continued to threaten and in- 
timidate the first victim until she surren- 
dered her paycheck whereupon defen- 
dants left the premises and cashed the 
check in order to satisfy a debt; and (5) the 
jury could reasonably infer that defen- 
dants formed the intent to assault those 
inside the home immediately upon gain- 
ing entry to the home. Arbuckle v. State, 
894 So. 2d 619 (Miss. Ct. App. 2004), writ 
of certiorari dismissed by 904 So. 2d 184, 
2005 Miss. LEXIS 397 (Miss. 2005). 

Defendant's convictions on two counts of 
aggravated assault were proper under 
Miss. Code Ann. § 97-3-7(2)(b) where the 
elements of the offense were clearly estab- 
lished; defendant had a knife and struck 
the victims, both of whom required medi- 
cal attention. Further, a witness testified 
that she had seen defendant walk through 
her backyard and throw down an object, 
which later turned out to be the knife. 
McManis v. State, 901 So. 2d 648 (Miss. 
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Ct. App. 2004), writ of certiorari denied by 
901 So. 2d 1273, 2005 Miss. LEXIS 300 
(Miss. 2005). 

Where victim and defendant's ex-girl- 
friend both testified defendant stabbed 
the victim when he was asked to leave his 
ex-girlfriend's apartment, sufficient evi- 
dence existed to support defendant's con- 
viction for aggravated assault. Shorter v. 
State, 888 So. 2d 452 (Miss. Ct. App. 
2004), writ of certiorari denied by 888 So. 
2d 1177, 2004 Miss. LEXIS 1478 (Miss. 
2004). 

There was sufficient evidence to support 
a conviction for aggravated assault based 
on the fact that victims of a robbery were 
put in fear for their lives by the exhibition 
of a deadly weapon; moreover, the evi- 
dence showed that defendant and another 
man used a baseball bat to beat a victim 
into unconsciousness, another victim was 
raped, and several victims were tied to- 
gether with telephone cords and wires. 
Perkins v. State, 863 So. 2d 47 (Miss. 
2003). 

State was not required to prove that 
defendant had a prior conviction for 
simple domestic violence as the State was 
only required to prove that a simple do- 
mestic violence charge had been proven 
since defendant was not convicted of the 
original charge of domestic violence, sec- 
ond offense, and, indeed, the trial court 
granted defendant's motion to dismiss the 
second offense aspect of the charge. 
Murrell v. City of Indianola, 858 So. 2d 
183 (Miss. Ct. App. 2003). 

Though the testimony of defendant and 
the woman conflicted about his intent in 
entering the woman's home, the jury was 
entitled to believe the woman's testimony, 
as opposed to defendant's testimony, that 
defendant forced his way into her house, 
placed a makeshift noose around her neck, 
and threatened to kill her, as defendant 
admitted entering her house and backing 
her against a wall; accordingly, the evi- 
dence was legally sufficient to support 
defendant's conviction for aggravated as- 
sault as the evidence was not such that no 
reasonable juror could have assigned guilt 
to defendant on that charge. Ferguson v. 
State, 865 So. 2d 369 (Miss. Ct. App. 
2003), writ of certiorari denied by 866 So. 
2d 473, 2004 Miss. LEXIS 76 (Miss. 2004). 



Because (1) the evidence showed that, 
while police attempted to arrest defen- 
dant on an outstanding warrant, defen- 
dant jumped into a vehicle, twice drove 
the vehicle to strike a police officer, and 
then defendant drove the vehicle into an- 
other police officer vehicle, causing injury, 
and (2) the court was not persuaded that 
the evidence tending to demonstrate de- 
fendant's innocence was of such weight 
that it constituted a substantial miscar- 
riage of justice to permit the present ver- 
dicts to stand, the court affirmed defen- 
dant's convictions of taking possession of 
or taking away a motor vehicle and aggra- 
vated assault on a law enforcement officer. 
Hogan v. State, 854 So. 2d 497 (Miss. Ct. 
App. 2003). 

Where jury heard testimony from both 
sides and viewed a videotape of the as- 
sault, a reasonable and fair minded jury 
was presented enough evidence to reach a 
guilty verdict on the inmate's charge of 
assaulting a law enforcement officer for 
assaulting the prison warden. Hicks v. 
State, 845 So. 2d 755 (Miss. Ct. App. 
2003). 

There was sufficient evidence presented 
to support defendant's conviction on the 
charge of aggravated assault because a 
physician testified that a victim had been 
assaulted with a gun, a blood covered 
magazine clip for a gun was found under a 
seat where defendant had been sitting, 
and witnesses testified that they had no- 
ticed laser lights on their chests when 
defendant was in their presence. Crosby v. 
State, 856 So. 2d 523 (Miss. Ct. App. 
2003), writ of certiorari denied by 860 So. 
2d 1223, 2003 Miss. LEXIS 814 (Miss. 
2003). 

Evidence was sufficient to convict a de- 
fendant of aggravated assault, where his 
accomplice admitted in his statement for 
his plea agreement that he called to de- 
fendant to assist him while he was fight- 
ing with the assault victim, and the victim 
identified defendant at trial. Wells v. 
State, 849 So. 2d 1231 (Miss. 2003). 

Defendant's conviction for aggravated 
assault was proper where his objection to 
other wrong or criminal acts being admit- 
ted was untimely and where the evidence 
was sufficient to find him guilty of the 
crime; two eyewitnesses identified defen- 
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dant and they stated that he pointed a 
handgun in their directions and fired sev- 
eral times. Ball v. State, 845 So. 2d 736 
(Miss. Ct. App. 2003). 

Where evidence showed that defendant 
and his father entered the victim's home 
armed with a sword, a knife, a baton, and 
a stun gun, and victim was cut with the 
sword or knife (he was not sure which) 
when he took it from the defendant, the 
evidence was sufficient to convict the de- 
fendant of assault with a deadly weapon. 
Al-Fatah v. State, 856 So. 2d 494 (Miss. 
Ct. App. 2003), writ of certiorari denied by 
860 So. 2d 315, 2003 Miss. LEXIS 714 
(Miss. 2003). 

Trial court properly denied defendant's 
motion for a directed verdict, as the evi- 
dence, viewed in the light most favorable 
to the verdict, was sufficient to show de- 
fendant fired multiple shots at the victim, 
that defendant's shots struck the victim's 
legs, and that the victim had to be treated 
for the gunshot wounds at a hospital. 
Satcher v. State, 852 So. 2d 595 (Miss. Ct. 
App. 2002). 

Evidence supported a conviction for ag- 
gravated assault upon a law enforcement 
officer where (1) the defendant inmate 
struck a corrections officer with a sharp 
object that broke the skin and caused 
bleeding, (2) a toothbrush was found 
nearby after the blow was struck, and (3) 
another officer testified from his training 
and experience as a law enforcement offi- 
cer that the toothbrush had a sharpened 
end and could cause serious bodily injury. 
Spann v. State, 797 So. 2d 365 (Miss. Ct. 
App. 2001). 

The defendant was not entitled to judg- 
ment notwithstanding the verdict or a 
new trial where, in the face of contradic- 
tory evidence, the jury determined that 
the defendant used unreasonable force in 
evicting trespassers from his property 
where he placed his hand on the victim 
and pointed a gun at him. Tate v. State, 
784 So. 2d 208 (Miss. 2001). 

Evidence was sufficient to support a 
conviction for aggravated assault where 
there was testimony that the defendant 
shot the victim in the foot after a conver- 
sation between the defendant and the 
victim's son; a contrary determination was 
not required by contradictory evidence as 



to whether the victim had a knife in his 
hand at the time of the incident. Moore v. 
State, 785 So. 2d 308 (Miss. Ct. App. 
2001). 

Evidence was sufficient to support a 
conviction for aggravated assault where 
the defendant shot the victim and, al- 
though the defendant claimed self-de- 
fense, every other witness to the incident 
testified that the defendant was unpro- 
voked when he drew a gun and began 
shooting at the victim, and that he was 
the initial aggressor. Rice v. State, 782 So. 
2d 171 (Miss. Ct. App. 2001). 

Evidence was sufficient to establish ag- 
gravated assault where (1) the defendant 
entered a store under the false pretense of 
experiencing mechanical trouble with his 
vehicle, (2) as the store owner and his 
employees worked to assist the defendant, 
he grabbed a store employee, wrapped one 
arm around her and used his other arm to 
place a butcher knife at her throat, (3) as 
he grabbed the employee, he announced 
he was "fooling" those inside the store and 
intended to rob the establishment, and (4) 
the defendant then released the employee 
and fled when the store owner produced a 
firearm and pointed it at him. Genry v. 
State, 767 So. 2d 302 (Miss. Ct. App. 
2000). 

Evidence was sufficient to support a 
conviction for aggravated assault where 
(1) the defendant lay in wait for the victim 
in the latter 's mobile home, (2) he kicked 
her in the back and shoulder and stomped 
her face, and (3) he then took a piece of a 
broken vase and inflicted a severe cut on 
her face. Owens v. State, 763 So. 2d 917 
(Miss. Ct. App. 2000). 

Evidence supported a conviction for ag- 
gravated assault where two eyewitnesses 
testified that the defendant, at a time 
when he was not threatened with any 
imminent physical harm, purposely dis- 
charged a firearm in the direction of the 
victim and that the bullets discharged 
from the weapon, and in fact came dan- 
gerously close to striking her; the defen- 
dant's competing version of events, i.e., 
that he purposely avoided any attempt to 
injure the victim and was firing in self- 
defense merely to distract a third party in 
his preparations to fire his own weapon at 
the defendant offered a classic conflict in 
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the evidence that the jury resolved 
against the defendant. Brown v. State, 763 
So. 2d 207 (Miss. Ct. App. 2000). 

Evidence was sufficient to establish a 
bodily injury and, thus, to support a con- 
viction where the victim, who was a police 
officer, that he experienced pain due to the 
defendant's hitting him in the back with 
his fists. Jones v. State, 756 So. 2d 852 
(Miss. Ct. App. 2000). 

Evidence was sufficient to support a 
conviction for simple assault where the 
victim testified that he experienced pain 
due to the defendant's hitting him in the 
back with his fists. Jones v. State, 1999 
Miss. App. LEXIS 613 (Miss. Ct. App. Nov. 
9, 1999), opinion withdrawn by, substi- 
tuted opinion at 756 So. 2d 852, 2000 
Miss. App. LEXIS 76 (Miss. Ct. App. 
2000). 

Evidence was sufficient to support a 
conviction for aggravated assault, not- 
withstanding the assertion of self-defense 
by the defendant, where it appeared that 
the defendant shot the victim without 
justification: (1) a neighbor at the scene 
who was 15 feet away from the victim 
when he was shot testified that the victim 
did not have a gun, (2) police officers 
testified that there was no physical evi- 
dence showing that the defendant's car 
had been struck by bullets, (3) police offi- 
cers testified that physical evidence 
showed that the shots in the defendant's 
windshield were fired from the inside of 
the car, and (4) the defendant left the 
scene prior to the incident and returned 
with a gun. Wooten v. State, 752 So. 2d 
1105 (Miss. Ct. App. 1999). 

Evidence was sufficient to support a 
conviction for aggravated assault on a law 
enforcement officer where the officer tes- 
tified that (1) he responded to a distur- 
bance call regarding shots fired at an 
apartment complex, (2) he saw a vehicle 
leaving from that direction in a hurry as 
he approached the area and attempted to 
block the passage of the vehicle with his 
police cruiser, but that the vehicle went 
around his patrol car, (3) he then turned 
on his blue lights and siren and pursued 
the vehicle, (4) just as the vehicle turned a 
corner, it began pulling to the side just 
behind a parked car, and (5) the defendant 
rolled out of the back passenger side of the 



vehicle, pointed a gun, fired it, and ran 
away. Norwood v. State, 741 So. 2d 992 
(Miss. Ct. App. 1999). 

Evidence was sufficient to establish ag- 
gravated assault where (1) the victim tes- 
tified that she was struck repeatedly on 
her buttocks, lower extremities, and arms 
with a pool stick and was choked about 
the neck, (2) such testimony was corrobo- 
rated by the investigating officer, who 
testified that he saw bruises on the vic- 
tim's arms and legs and that, while taking 
her statement, he noted that the victim 
was in pain, (3) the registered nurse on 
duty at hospital at which the victim was 
treated testified that she had a red mark 
on the right side of her neck and bruises 
on her buttocks, legs, and arms, (4) an 
x-ray of the victim's hand revealed a bro- 
ken finger, and (5) a CAT scan was also 
performed due to the trauma to the vic- 
tim's head and her statement that she had 
been in and out of consciousness. Rushing 
v. State, 1999 Miss. App. LEXIS 350 
(Miss. Ct. App. June 22, 1999), opinion 
withdrawn by, substituted opinion at 753 
So. 2d 1136, 1999 Miss. App. LEXIS 717 
(Miss. Ct. App. 1999). 

Evidence was sufficient to sustain a 
conviction for aggravated assault where 
the physician who treated the victim at 
the emergency room testified that the in- 
juries were possibly "severe," in that there 
was a risk of intercranial injury, and the 
physician who ultimately performed sur- 
gery on the victim's broken nose stated 
that the swelling was so severe that sur- 
gery had to be postponed for one week. 
Gayle v. State, 743 So. 2d 392 (Miss. Ct. 
App. 1999). 

In a prosecution for simple assault upon 
a law enforcement officer, the trial court 
did not err in finding that the victim was a 
"law enforcement officer" acting within 
the scope of his duties at the time of the 
offense, even though he had not attended 
the law enforcement training academy as 
required by § 45-6-3(c), since he was a "de 
jure deputy sheriff where he was ap- 
pointed by the sheriff pursuant to § 19- 
25-19 to act as a jailer, and he was wear- 
ing a signed identification card and a 
uniform at the time of the offense. 
Amerson v. State, 648 So. 2d 58 (Miss. 
1994). 
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In a prosecution for rape, the evidence 
was sufficient to support an instruction on 
the charge of aggravated assault where 
the victim testified that the defendant had 
repeatedly punched her in the face and 
head during his attack on her, she further 
testified that she had spent about 4 days 
in the hospital and that she was told to see 
a neurologist because of a damaged nerve 
in her head, the emergency room physi- 
cian testified that the victim had suffered 
significant facial trauma and that both of 
her eyes were swollen shut, the victim had 
fresh blood in both nostrils and significant 
bruising and bleeding into the skin of her 
face, and photographs of the victim taken 
after the attack illustrated the nature of 
her injuries. The evidence was also suffi- 
cient to support an instruction on the 
lesser included offense of simple assault 
where the defendant transported the vic- 
tim to the hospital after the attack. Taylor 
v. State, 577 So. 2d 381 (Miss. 1991). 

There was sufficient evidence to support 
a conviction for aggravated assault where 
the victim had been bitten on the face and 
had been stabbed several times in the 
neck and hand with a pen. Simmons v. 
State, 568 So. 2d 1192 (Miss. 1990). 

Evidence was sufficient to prove aggra- 
vated assault where, during argument, 
defendant threw unidentified liquid into 
victim's face and attacked victim with 
knife, cutting him several times around 
face and neck. Black v. State, 506 So. 2d 
264 (Miss. 1987). 

Jury's finding Vietnam War veteran, 
suffering from post-traumatic stress dis- 
order, guilty of aggravated assault was 
not against the overwhelming weight of 
the evidence, in view of the conflicting 
opinions of 2 psychiatric experts as to 
whether he knew right from wrong at the 
time he stabbed victim, and lay testimony 
as to facts surrounding the incident. Nor- 
ris v. State, 490 So. 2d 839 (Miss. 1986). 

Admission of aggravated assault defen- 
dant that defendant cut victim with knife 
having 5 to 6 inch blade, testimony by 
emergency room physician establishing 
that wound cut several major arteries and 
would have been life threatening if not 
treated, and testimony of victim that prior 
to assault, defendant threatened to kill 
victim is sufficient evidence to establish 



that defendant purposely caused serious 
bodily injury to victim with deadly 
weapon, which is all that is required for 
aggravated assault conviction. Nobles v. 
State, 464 So. 2d 1151 (Miss. 1985). 

Evidence was sufficient to support the 
conviction of defendant for aggravated as- 
sault on a policeman where officers had 
followed defendant after observing his 
reckless driving and their identity as po- 
licemen should have been clear since they 
were in a marked car, yet, when the offi- 
cers overtook defendant and one asked for 
his license, defendant shot him and con- 
tinued shooting him after he was knocked 
down by the first bullet. Kinney v. State, 
336 So. 2d 493 (Miss. 1976). 

Where defendant armed himself with a 
deadly weapon, declared that he would 
not be brought to jail upon a warrant, and 
shot an arresting officer, he placed himself 
within the category of persons subject to 
the penalties prescribed in this section. 
Maroone v. State, 317 So. 2d 25 (Miss. 
1975). 

Although conflicting in part, evidence 
that upon husband's unexpected return 
home, accused ran out of the back door, 
came around the house and shot the hus- 
band as he was standing on the front 
porch, unarmed, and was not threatening 
accused, supported conviction. Shannon v. 
State, 237 Miss. 550, 115 So. 2d 293 
(1959), overruled on other grounds, Ray v. 
State, 381 So. 2d 1032 (Miss. 1980). 

Evidence, including the testimony of the 
victim, that immediately before the shoot- 
ing he had seen the accused with a shot- 
gun only a short distance away and that 
the accused had shot him, sustained a 
conviction of assault and battery with 
intent to kill. Williams v. State, 232 Miss. 
613, 100 So. 2d 137 (1958). 

Although the evidence was conflicting, 
proof for the state that accused struck at 
the neck of another with a handsaw was 
sufficient to sustain conviction. Wixon v. 
State, 229 Miss. 430, 90 So. 2d 859 (1956). 

Evidence that the defendant pointed a 
pistol at the prosecuting witness to compel 
the latter to drop an axe which he had in 
his hand and which he had carried over to 
the car upon being called there, was suf- 
ficient to justify a conviction of an assault 
on a charge of assault and battery with 
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intent to kill, where it did not appear that 
the pistol was aimed in self-defense, or 
that defendant was in any danger at the 
time. Eaton v. State, 186 Miss. 459, 191 
So. 93 (1939). 

Evidence of threat to kill, unless certain 
papers signed, would support charge of 
assault. Stroud v. State, 131 Miss. 875, 95 
So. 738 (1923). 

20. Charge or conviction unsup- 

portable. 

Defendant was erroneously convicted of 
four counts of aggravated assault based 
on the act of firing one shot into a vehicle 
when the evidence supported only one 
attempt, as defendant's attempt to dis- 
charge a gun one time did not support the 
inference that defendant intended to in- 
jure four individuals. Foreman v. State, 51 
So. 3d 957 (Miss. 2011). 

Police officer's action in turning onto 
road despite fact that view of oncoming 
traffic was blocked by row of hedges, while 
negligent, did not turn collision with mo- 
torist into crime of assault, so as to relieve 
motorist of having to comply with notice 
requirements in Tort Claims Act in subse- 
quent personal injury claim against city 
and officer. City of Jackson v. Lumpkin, 
697 So. 2d 1179 (Miss. 1997), overruled in 
part, Carr v. Town of Shubutu, 733 So. 2d 
261 (Miss. 1999). But see Carr v. Town of 
Shubuta, 733 So. 2d 261 (Miss. 1999). 

In a prosecution for simple assault upon 
a law enforcement officer, the evidence 
was insufficient to support a jury determi- 
nation that the defendant caused "injury" 
where there was no testimony that the 
officer suffered pain, illness or impair- 
ment, and the circumstantial evidence 
concerning the defendant's actions, 
though sufficient to allow an inference 
that the officer suffered pain, was weak; 
circumstantial evidence should be sup- 
portive of, not in lieu of, direct testimony 
which is readily at hand, and therefore a 
new trial would be required so that the 
officer could be asked whether he suffered 
pain. Murrell v. State, 655 So. 2d 881 
(Miss. 1995). 

A conviction of aggravated assault of an 
8-year-old child was not supported by the 
evidence where the defendant, while com- 
mitting a rape of the child's mother, 
pointed a gun toward the child and told 



her to "shut up," but did not touch her or 
make any advances toward her; the defen- 
dant had the means and opportunity to 
cause the child great bodily harm but did 
not "attempt" to do so since there were no 
extraneous events which prevented him 
from discharging the firearm. Brown v. 
State, 633 So. 2d 1042 (Miss. 1994). 

Although defendant was charged with 
and convicted of aggravated assault, de- 
fendant was guilty of no more than simple 
assault where the victim's injuries were 
not serious and where there was insuffi- 
cient evidence to prove that defendant 
intended to cause her serious bodily in- 
jury. Brooks v. State, 360 So. 2d 704 (Miss. 
1978). 

One may not be convicted of assault 
with intent to kill where the evidence fails 
to show beyond a reasonable doubt that he 
used more force than was reasonably nec- 
essary to protect his employer's property 
from destruction. Higgenbotham v. State, 
237 Miss. 841, 116 So. 2d 407 (1959). 

Testimony that defendant pointed pistol 
at deputy who was attempting to arrest 
him and said that he, defendant, would 
shoot deputy if he moved, and that deputy 
did not move and defendant did not shoot, 
does not support verdict and judgment of 
felonious intent to kill and murder. 
Craddock v. State, 204 Miss. 606, 37 So. 2d 
778 (1948). 

Evidence which shows that the accused 
having an axe in his hands was not in 
striking distance of the state's witness nor 
sufficiency near to put the witness in fear 
of being struck, and accused was not re- 
strained, is insufficient to justify a convic- 
tion of assault. Grimes v. State, 99 Miss. 
232, 54 So. 839 (1911). 

21. -—Variance between indictment 
and proof. 

There was no variance between an in- 
dictment charging the defendant with as- 
sault and battery with intent to kill a 
particular person and testimony intro- 
duced by the prosecution showing that the 
defendant had no intention to shoot the 
person he actually shot but mistook that 
person he shot for another, and shot the 
victim thinking that he was shooting the 
other. Brandon v. State, 263 So. 2d 560 
(Miss. 1972). 
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In prosecution for assault and battery 
with intent to kill where evidence showed 
that the accused had no ill will toward the 
person assaulted but made a mistake as to 
identity and the indictment charged that 
the accused intended to kill the person she 
assaulted, the variance between evidence 
and indictment was not fatal. Garner v. 
State, 227 Miss. 840, 87 So. 2d 80 (1956). 

There is no fatal variance between an 
indictment charging defendant with as- 
sault and battery with intent to kill and 
murder "Floyd Griffin," and proof that 
victim's name was "Floyd Griffie" since 
defendant could not have been misled 
thereby. Hughes v. State, 207 Miss. 594, 
42 So. 2d 805 (1949). 

There is no fatal variance between an 
indictment charging defendant with 
shooting "John Home," and proof that the 
name of the prosecuting witness was 
"John Home, Jr." where throughout the 
trial such witness was referred to either 
by the name of John or John Home, to- 
gether with the mute evidence that such 
witness had suffered the loss of some 
fingers, which the evidence showed re- 
sulted from the shooting, all of which 
evidence sufficiently identified the wit- 
ness as being the person named in the 
indictment as having been shot. Foreman 
v. State, 186 Miss. 529, 191 So. 657 (1939). 

22. Instructions; generally. 

It was reversible error to deny defen- 
dant's request for a lesser-included offense 
instruction on simple assault, when he 
was charged with aggravated assault, be- 
cause (1) the State solely asserted defen- 
dant committed the crime by using a 
bottle, and (2) a reasonable juror could 
conclude the bottle was not used or the 
bottle was not a dangerous weapon. 
Franklin v. State, 136 So. 3d 1021 (Miss. 
2014). 

Trial court did not err by refusing a 
proposed theory-of-the-case instruction 
because the instruction was redundant. 
James v. State, — So. 3d — , 2014 Miss. 
App. LEXIS 66 (Miss. Ct. App. Feb. 11, 
2014). 

Because the record provided evidence 
corroborating an accomplice's testimony, 
the trial court was not required to instruct 
the jury to regard the accomplice's testi- 
mony with great caution and suspicion. 



James v. State, — So. 3d — , 2014 Miss. 
App. LEXIS 66 (Miss. Ct. App. Feb. 11, 
2014). 

Trial court properly refused a requested 
instruction because, reading all the given 
instructions together, the jury was fairly, 
fully, and accurately instructed regarding 
its duty to consider and weigh the cred- 
ibility of witness testimony. James v. 
State, — So. 3d — , 2014 Miss. App. LEXIS 
66 (Miss. Ct. App. Feb. 11, 2014). 

Trial court's aiding-and-abetting in- 
struction, read together with its aggra- 
vated-assault instruction, adequately in- 
formed the jury that if one defendant was 
found guilty individually, his codefendant 
could not be found guilty individually 
without deliberately associating himself 
in some way with the crime and partici- 
pating in it. Jones v. State, 95 So. 3d 641 
(Miss. Aug. 23, 2012). 

Defendant's convictions for the simple 
assault of a peace officer in violation of 
Miss. Code Ann. § 97-3-7(1) were appro- 
priate because even though a jury instruc- 
tion erroneously allowed the jury to find 
"physical menace" from words alone, it 
was a harmless error since it was uncon- 
tradicted that defendant attacked the of- 
ficers with kicks and punches. Graham v. 
State, 967 So. 2d 670 (Miss. Ct. App. 
2007). 

Simple assault on a law enforcement 
officer charge resulted from injuries the 
deputy sustained when attempting to ar- 
rest defendant, and the evidence was un- 
contradicted that defendant engaged in a 
violent physical struggle with the deputy 
which resulted in both men sustaining 
multiple injuries; the trial judge deter- 
mined that there was a lack of evidence to 
support a jury instruction on an illegal 
arrest, and thus the trial judge did not 
abuse his discretion in denying defen- 
dant's jury instructions that he had the 
right to resist an unlawful arrest. Keys v. 
State, 963 So. 2d 1193 (Miss. Ct. App. 
2007), writ of certiorari denied en banc by 
973 So. 2d 245, 2007 Miss. LEXIS 703 
(Miss. 2007). 

In an aggravated assault case, proposed 
jury instructions on the "single juror," the 
presumption of innocence and the state's 
burden of proof, and the elements of the 
offense were properly rejected because 
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they were covered by instructions that 
had already been given; moreover, an ac- 
cident instruction was rejected as not sup- 
ported by the evidence since that doctrine 
did not apply to intentional acts. Ellis v. 
State, 956 So. 2d 1008 (Miss. Ct. App. 
2007), writ of certiorari dismissed by 973 
So. 2d 244, 2007 Miss. LEXIS 687 (Miss. 
2007). 

Defendant's conviction for aggravated 
assault was appropriate under Miss. Code 
Ann. § 97-3-7 where his indictment suffi- 
ciently tracked § 97-3-7(2)(b). Further, a 
jury instruction was appropriate because 
it set forth the elements of the crime the 
jury was required to find in order to find 
him guilty of the assault. Jenkins v. State, 
913 So. 2d 1044 (Miss. Ct. App. 2005). 

Where defendant was tried and con- 
victed for aggravated assault, there was 
no evidentiary basis warranting an in- 
struction regarding his use of the weapon 
in a negligent manner, so as to have 
allowed for an instruction on simple as- 
sault. Moreover, the instruction was not a 
proper statement of the law, for it gave the 
impression that one could shoot another 
with a gun and only be guilty of simple 
assault; finally, the evidence presented by 
the State revealed that defendant had 
intentionally fired shots at the victim, and 
defendant never refuted the State's proof 
that the shooting was done in an inten- 
tional manner. Acreman v. State, 907 So. 
2d 1005 (Miss. Ct. App. 2005). 

In defendant's attempted aggravated 
assault case, a court properly rejected his 
proposed instructions where, characteriz- 
ing his offense as domestic violence would 
neither have reduced his crime to a mis- 
demeanor, nor reduced his sentence. The 
proposed jury instructions misstated the 
law and were therefore properly rejected. 
Wilson v. State, 904 So. 2d 987 (Miss. 
2004). 

In a case where the indictment charged 
defendant with aggravated assault, a jury 
instruction mentioning attempt did not 
create plain error because attempted as- 
sault fell within the meaning of assault, 
and the indictment mentioned the statute 
number of the crime for which defendant 
was to be prosecuted and tracked the 
language of the statute. Lewis v. State, 
897 So. 2d 994 (Miss. Ct. App. 2004), writ 



of certiorari denied by 896 So. 2d 373, 
2005 Miss. LEXIS 225 (Miss. 2005). 

Although the trial court failed to in- 
struct the jury of the elements of aggra- 
vated assault, it appeared beyond a rea- 
sonable doubt that the absence of the 
element instruction did not cause or con- 
tribute to the jury reaching the verdict 
that it reached. The evidence was over- 
whelming that defendant used his car in a 
manner that clearly indicated that he was 
attempting to cause serious bodily injury 
with a deadly weapon (the car), or under 
circumstances manifesting extreme indif- 
ference to the value of human life; conse- 
quently, the error was harmless. Conerly 
v. State, 879 So. 2d 1101 (Miss. Ct. App. 
2004). 

Defendant's aggravated assault convic- 
tion was upheld because the trial court 
had not erred in refusing to instruct the 
jury on self-defense, since there was no 
evidence that defendant was acting in 
self-defense when he shot two victims. 
Additionally, the jury was provided more 
than adequate instruction on the essential 
elements of aggravated assault. McKinley 
v. State, 873 So. 2d 1052 (Miss. Ct. App. 
2004). 

Court rejected defendant's argument 
that the trial court committed reversible 
error when it granted a particular instruc- 
tion because the alleged error was not 
properly preserved for appellate review 
and was procedurally barred; even with 
the procedural bar in place, the court 
found no plain error because even though 
the instruction itself was an unhelpful, 
abstract statement of law, given that ag- 
gravated assault was not a specific intent 
crime, the submission of the instruction 
did not constitute reversible error. Hogan 
v. State, 854 So. 2d 497 (Miss. Ct. App. 
2003). 

Trial court properly denied defendant's 
motion for a directed verdict, as the evi- 
dence, viewed in the light most favorable 
to the verdict, was sufficient to show de- 
fendant fired multiple shots at the victim, 
that defendant's shots struck the victim's 
legs, and that the victim had to be treated 
for the gunshot wounds at a hospital. 
Satcher v. State, 852 So. 2d 595 (Miss. Ct. 
App. 2002). 

Where defendant was indicted only for 
four counts of simple assault, the trial 
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court did not err in giving jury lesser 
offense instruction requested by defen- 
dant, allowing the jury to convict him of 
disorderly conduct as to one count; defen- 
dant argued that the most he could be 
convicted of was disorderly conduct, and 
that he was entitled to have the jury 
instructed as to his theory of defense. 
Williams v. State, 797 So. 2d 372 (Miss. 
Ct. App. 2001). 

The defendant was entitled to a new 
trial on the ground that the jury was not 
instructed as to the essential elements of 
aggravated assault where the court in- 
structed the jury that if they believed from 
the evidence in the case beyond a reason- 
able doubt that the defendant committed 
an aggravated assault in and upon the 
body of the victim with a shotgun, without 
provocation, or without threat of great 
bodily harm to himself, then it would be 
their sworn duty to find the defendant 
guilty as charged; the instruction failed to 
set out the essential elements of the crime 
of aggravated assault as it did not instruct 
the jury that it must find that the defen- 
dant attempted to cause or purposely or 
knowingly caused bodily injury to the vic- 
tim. Reddix v. State, 731 So. 2d 591 (Miss. 
1999). 

In a prosecution for aggravated assault, 
the trial court erred in giving a "flight 
instruction" where there was an explana- 
tion for the defendant's flight implicit in 
the defense of the case-the defendant's 
claim of self-defense-and there was ample 
reason for the defendant to have left the 
scene of the hostilities based on threats 
from a third person and the alleged dan- 
ger from the victim. Banks v. State, 631 
So. 2d 748 (Miss. 1994). 

Where an assault defendant is arguing 
self-defense, a flight instruction should be 
automatically ruled out and found to be of 
no probative value; a flight instruction 
would have particular prejudicial effect in 
a case where self-defense is claimed be- 
cause to suggest and highlight, through 
the sanction of a court-granted instruc- 
tion, that the defendant's flight was pos- 
sibly an indication of guilt suggests that 
the court does not accept the self-defense 
argument. Banks v. State, 631 So. 2d 748 
(Miss. 1994). 

In a prosecution for aggravated assault, 
the injuries inflicted upon the victim 



clearly constituted "serious bodily injury" 
within the meaning of subsection (2) of 
this section where a blow to the head 
knocked the victim unconscious and 
opened a flesh wound requiring sutures, 
the victim's jaw was broken in 2 places, an 
injury to the victim's arm required sur- 
gery under general anesthesia, a bone 
graft, and the insertion of a metal plate, 
and the victim was unable to use his arm 
or return to work for at least 4 weeks; 
thus, the trial court did not err in refusing 
the defendant's requested instruction de- 
fining serious bodily injury as "injuries 
involving great risk of death." Fleming v. 
State, 604 So. 2d 280 (Miss. 1992). 

A defendant who was convicted of ag- 
gravated assault and sentenced to 15 
years imprisonment was not entitled to a 
jury instruction on attempted murder 
which carries a maximum sentence of 10 
years imprisonment, even though the evi- 
dence would have supported a conviction 
for either offense, since there was no view 
of the evidence under which the defendant 
might have been found guilty of at- 
tempted murder and not guilty of aggra- 
vated assault. McGowan v. State, 541 So. 
2d 1027 (Miss. 1989). 

Trial court committed reversible error 
when it instructed jury to completely dis- 
regard testimony of witness who testified 
that individual, not defendant, had told 
her that he had used boxcutter to cut "a 
boy", because issue concerning that indi- 
vidual was not whether he had character 
trait for being truthful, but whether he 
was telling truth about circumstances sur- 
rounding fight, cutting of victim, and his 
participation in those events; witness 
whose testimony was excluded contra- 
dicted testimony of individual that he did 
not cut anybody, and possibility that indi- 
vidual cut victim was relevant factor to be 
considered by jury in its deliberations as 
to whether or not defendant was guilty of 
cutting victim, since issue at trial was 
identity of person who cut victim. Clark v. 
State, 514 So. 2d 1221 (Miss. 1987). 

In a prosecution for aggravated assault 
under § 97-3-7(2), the trial court properly 
instructed the jury if they believed beyond 
a reasonable doubt defendant drove his 
automobile in the manner enumerated in 
the instruction and that if they believed 
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beyond a reasonable doubt such manner 
of driving manifested extreme indiffer- 
ence to the value of human life, then they 
should find defendant guilty. Gray v. 
State, 427 So. 2d 1363 (Miss. 1983). 

An instruction which required in order 
for the jury to find defendant guilty of 
assault, the jury must find from the evi- 
dence the defendant unlawfully, wilfully 
or feloneously caused bodily injury to the 
alleged victim recklessly under circum- 
stances manifesting extreme indifference 
to the value of human life by driving into 
the alleged victim and striking him with 
an automobile, was an adequate instruc- 
tion on assault. Buchanan v. State, 427 So. 
2d 697 (Miss. 1983). 

In an action for aggravated assault with 
an automobile that arose when the victim, 
who had attempted to intervene in an 
altercation between defendant and a third 
party over an automobile collision, was 
struck by either an open door or the rear 
of defendant's car, the evidence was insuf- 
ficient to support an instruction that re- 
quired a guilty verdict if defendant know- 
ingly or recklessly caused serious bodily 
injury by running into the complainant 
with his automobile under circumstances 
manifesting extreme indifference to the 
value of human life; giving such an in- 
struction was reversible error, even 
though defendant did not move for a di- 
rected verdict of not guilty or ask for a 
peremptory instruction of not guilty. Mc- 
Gee v. State, 365 So. 2d 302 (Miss. 1978). 

State's instruction, in a prosecution for 
assault and battery with intent to kill, to 
the effect that voluntary drunkenness was 
no excuse or justification for the commis- 
sion of the crime in that one could not take 
advantage of a situation in which he had 
placed himself voluntarily by being drunk 
or drinking, and that if the jury believed 
beyond a reasonable doubt that defen- 
dant, with felonious intent and malice 
aforethought to kill, shot and wounded 
the victim, it should find defendant guilty 
even though they might believe that de- 
fendant had been drunk or drinking at the 
time, was not misleading as assuming 
that a crime had been committed, nor was 
it misleading in any other particular. 
Cobb v. State, 235 Miss. 57, 108 So. 2d 719 
(1959). 



Instruction defining crime with which 
defendant is charged is sufficient if it sets 
forth all of the elements of crime, and 
state need not request instruction defin- 
ing essential elements of crime of murder, 
though defendant may request such in- 
struction if he desires. Bone v. State, 207 
Miss. 20, 41 So. 2d 347 (1949). 

In prosecution for assault and battery 
with intent to kill and murder, even as- 
suming that court erred in authorizing 
jury, if certain facts were found, to find 
defendant guilty of injuring another by 
committing an assault and battery on him 
with a shotgun, such error was not preju- 
dicial where the jury did not act on such 
instruction but found the defendant guilty 
as charged as authorized by another in- 
struction. Hudson v. State, 199 Miss. 406, 
24 So. 2d 779 (1946). 

Alleged error in prosecution for assault 
with intent to murder of failure of instruc- 
tions for state to define the term "murder" 
used therein, was not available to defen- 
dant where his instructions followed the 
language used by the state, some of which 
defined murder in the language of the 
statute. Bridges v. State, 197 Miss. 527, 19 
So. 2d 738 (1944). 

Striking out the words "in attempt" 
from defendant's requested instruction 
defining murder, in prosecution for as- 
sault with intent to murder, to the effect 
that "the defendant acted feloniously 
without authority of law from his deliber- 
ate design and with his malice afore- 
thought in attempt to kill and murder," 
was not error. Bridges v. State, 197 Miss. 
527, 19 So. 2d 738 (1944). 

Instruction that if the jury believed 
from the evidence beyond a reasonable 
doubt that the defendant feloniously, wil- 
fully, and of malice aforethought, hit and 
wounded the prosecuting witness with a 
pair of wire pliers, which they believed 
was a deadly weapon, at a time when 
defendant was in no danger of losing his 
own life or suffering great bodily harm at 
the hands of the prosecuting witness, they 
should find defendant guilty of assault 
and battery with intent to kill and mur- 
der, was defective as authorizing convic- 
tion upon proof of a simple assault. Dan- 
iels v. State, 196 Miss. 328, 17 So. 2d 793 
(1944). 
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Where evidence did not justify convic- 
tion under this section [Code 1942, 
§ 2011], defective instruction authorizing 
conviction hereunder upon proof of a 
simple assault would not cause reversal of 
conviction for assault with intent to kill 
and murder, but conviction would be af- 
firmed as a conviction for simple assault 
and battery and remanded for appropriate 
sentence. Daniels v. State, 196 Miss. 328, 
17 So. 2d 793 (1944). 

Instruction authorizing conviction un- 
der the statute upon a finding that the 
defendant assaulted a police officer "with 
means or force likely to produce death," 
rather than a simple assault, where evi- 
dence showed that defendant committed 
battery on the officer with his hands and 
feet, was not erroneous, under the circum- 
stances. Blaine v. State, 196 Miss. 603, 17 
So. 2d 549 (1944). 

In prosecution for shooting another 
with intent to murder him, court properly 
included in instruction definition of mur- 
der. Martin v. State, 163 Miss. 454, 142 So. 
15 (1932). 

In prosecution for assault with intent to 
murder, instruction setting forth elements 
of crime as stated in statute held sufficient 
without using word "felonious." Martin v. 
State, 163 Miss. 454, 142 So. 15 (1932). 

23. —Intent. 

Aggravated assault instruction, which 
used the term "willfully," was not im- 
proper as the Supreme Court of Missis- 
sippi has made clear that the terms "wil- 
fully" and "purposely or knowingly" have 
substantially the same meanings. Davis v. 
State, 909 So. 2d 749 (Miss. Ct. App. 
2005). 

In an aggravated assault prosecution 
defended on M'Naghten insanity grounds, 
even though defendant requested no in- 
toxication instruction, the giving of state's 
instruction that voluntary intoxication 
was no defense was not error where, in 
view of defendant's testimony, the jury 
could have inferred that, at the time of the 
offense, the defendant was too drunk to 
have the requisite intent to commit the 
crime. Norris v. State, 490 So. 2d 839 
(Miss. 1986). 

In a prosecution for assault with intent 
to kill and murder, an instruction to the 
effect that the jury should convict the 



defendants if it should find that the defen- 
dants committed assault and battery 
upon the victim "by use of means or force 
likely to produce death, with the intent to 
maim or kill and murder" him, was preju- 
dicial error, where the evidence as to in- 
tent was inconclusive, as was evidence of 
facial injuries sustained by the victim of 
the assault. Johnson v. State, 230 So. 2d 
810 (Miss. 1970). 

An instruction that malice aforethought 
may be presumed from the unlawful and 
deliberate use of a deadly weapon should 
not have been granted. Barnette v. State, 
252 Miss. 652, 173 So. 2d 904 (1965). 

In absence of evidence to support it, it 
was not error for the lower court to refuse 
to charge the jury that the accused was 
entitled to an acquittal if he struck his 
victim in the heat of passion, and without 
deliberation. Frierson v. State, 250 Miss. 
339, 165 So. 2d 342 (1964). 

Any error in an instruction which failed 
to include intent as an essential element 
of the offense to be proved was cured by an 
instruction, given at accused's request, 
which charged the jury that intent to kill 
and slay is the essential ingredient of the 
offense charged in the indictment. 
Frierson v. State, 250 Miss. 339, 165 So. 
2d 342 (1964). 

In a prosecution involving use of a 
deadly weapon, it was reversible error for 
the court to instruct for the state that it is 
reasonable to infer that a person ordinar- 
ily intends the natural and probable con- 
sequences of his acts knowingly done, and 
further that the jury might draw the in- 
ference that the defendant intended all 
the consequences which one standing in 
like circumstances and possessing like 
knowledge should reasonably have ex- 
pected to result from his act knowingly 
done. Hydrick v. State, 246 Miss. 448, 150 
So. 2d 423 (1963). 

An instruction that there is no particu- 
lar time during which it is necessary that 
an intent to kill should have existed is 
inaccurate, since the intent must exist at 
the time injury was inflicted. Lindley v. 
State, 234 Miss. 423, 106 So. 2d 684 
(1958). 

Even if an instruction to the effect that 
if the jury should find that the accused 
was intoxicated at the time of the diffi- 
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culty it must be satisfied beyond a reason- 
able doubt that such intoxication did not 
incapacitate him from forming a deliber- 
ate design to kill the victim should be 
given where the evidence justifies it, it 
was properly refused where the accused's 
testimony established that he was not 
drunk at the time of committing an as- 
sault and battery with intent to kill. 
Wixon v. State, 229 Miss. 430, 90 So. 2d 
859 (1956). 

The court did not commit error in grant- 
ing to the state an instruction on the 
question of malice aforethought. Wixon v. 
State, 229 Miss. 430, 90 So. 2d 859 (1956). 

Trial court's refusal to instruct jury to 
find the defendant guilty of simple assault 
and battery was proper where proof 
showed that defendant was either guilty 
of assault and battery with intent to kill 
and murder or nothing. Duckworth v. 
State, 209 Miss. 318, 46 So. 2d 787 (1950). 

Instruction, that malice aforethought 
"may be presumed from unlawful and 
deliberate use of a deadly weapon," was 
proper where jury was also charged that 
burden was upon state to prove malice 
aforethought beyond every reasonable 
doubt, and that defendant intended to kill 
his victim. Hughes v. State, 207 Miss. 594, 
42 So. 2d 805 (1949). 

Instruction, that malice aforethought 
"may be presumed from the unlawful and 
deliberate use of a deadly weapon," was 
proper in absence of evidence showing 
justification or necessity for assault. 
Hughes v. State, 207 Miss. 594, 42 So. 2d 
805 (1949). 

In prosecution for assault and battery 
with intent to kill and murder, instruction 
directing jury to take into consideration 
fact that defendant had another load in 
his gun and could have used it and killed 
his alleged victim, if he had so desired, but 
did not do so because he did not want to 
kill him, was properly refused as it 
amounts to a comment on weight of evi- 
dence as to whether or not defendant shot 
with intent to kill and murder. Ceary v. 
State, 204 Miss. 299, 37 So. 2d 316 (1948). 

Instruction in prosecution for assault 
with intent to murder, that malice is im- 
plied by law from the nature and charac- 
ter of the weapon used, and that the use of 
a deadly weapon in a difficulty and not 



necessarily in self-defense is evidence of 
malice, constituted error, for the reasons 
that the instruction failed to characterize 
the use of the weapon as "deliberate," the 
court found peremptorily that the weapon 
was deadly, and there was no need or right 
to charge the jury upon a presumption. 
However, such error was not prejudicial to 
defendant whose guilt was overwhelming. 
Bridges v. State, 197 Miss. 527, 19 So. 2d 
738 (1944). 

Omission from instruction of words, 
"with intent to kill and murder," did not 
prejudice defendant convicted of assault 
and battery with intent to kill and mur- 
der, where, because evidence negatived 
such intent, the supreme court affirmed 
conviction for constituent offense of as- 
sault and battery. Griffin v. State, 196 
Miss. 528, 18 So. 2d 437 (1944). 

Instruction that "deliberate intent" and 
"deliberate design" and "malice afore- 
thought" meant the same thing, held not 
erroneous. Word v. State, 180 Miss. 883, 
178 So. 821 (1938). 

Instruction on assault with intent to kill 
eliminating felonious intent held errone- 
ous. Herring v. State, 134 Miss. 505, 99 So. 
270 (1924). 

Instruction omitting intent to kill on 
trial for assault with such intent is erro- 
neous. Lott v. State, 130 Miss. 119, 93 So. 
481 (1922). 

Erroneous instruction on assault with 
intent to kill held not cured by others 
stating the law correctly. Lott v. State, 130 
Miss. 119, 93 So. 481 (1922). 

Instruction is erroneous which fails to 
state that, when defendant called upon 
his wife to shoot, he must have had the 
intent to kill with malice aforethought. 
Smith v. State, 91 So. 41 (Miss. 1922). 

Where evidence showed that accused 
shot in to a wagon occupied by a desig- 
nated person and several others it was 
error to instruct the jury that proof of a 
design to kill the designated person was 
unnecessary to a conviction under indict- 
ment for assault with intent to kill said 
person. Gentry v. State, 92 Miss. 141, 45 
So. 721 (1908). 

24. — Deadly weapon. 

In defendant's trial for kidnapping and 
the aggravated assault of his ex-girl- 
friend, the trial court's instruction to the 
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jury that stun gun was a deadly weapon 
was peremptory and in error, necessitat- 
ing reversal. Russell v. State, 832 So. 2d 
551 (Miss. Ct. App. 2002), writ of certio- 
rari denied by 832 So. 2d 533, 2002 Miss. 
App. LEXIS 782 (Miss. Ct. App. 2002). 

Where defendant used knife's metal 
butt to strike victim on the back of the 
head six or seven times with all the force 
he had, the knife could be called a deadly 
weapon for the purposes of aggravated 
assault under Miss. Code Ann. § 97-3-7. 
Walls v. State, 827 So. 2d 718 (Miss. Ct. 
App. 2002). 

The trial court committed reversible er- 
ror where the defendant was indicted for 
aggravated assault by causing or attempt- 
ing to cause serious bodily injury in viola- 
tion of subsection (2)(a), but the court 
instructed the jury with regard to aggra- 
vated assault with a deadly weapon in 
violation of subsection (2)(b). Rushing v. 
State, 753 So. 2d 1136 (Miss. Ct. App. 
1999). 

In a prosecution for aggravated assault 
under subsection (2) of this section, the 
defendant may not have the jury in- 
structed on the lesser offense of simple 
assault under subsection (1) of this section 
where the defendant wielded what was 
indisputably a deadly weapon and inten- 
tionally struck the victim, even if the 
injury inflicted was relatively slight. 
Hutchinson v. State, 594 So. 2d 17 (Miss. 
1992). 

In a prosecution for aggravated assault 
under subsection (2)(a) of this section, the 
defendant's use of a shot gun, which is a 
deadly weapon, during the alleged assault 
precluded his entitlement to an instruc- 
tion authorizing a conviction of simple 
assault under subsection (1) of this sec- 
tion. Hunt v. State, 569 So. 2d 1200 (Miss. 
1990). 

By failing to attack the constitutionality 
of subsection (2) of this section, by proper 
motion in the trial court, defendant 
waived any error in this regard, and was 
precluded from raising the issue on ap- 
peal; moreover, where he failed to object to 
a jury instruction that the pocket knife 
used in the alleged crime was a deadly 
weapon, the issue was not preserved for 
appeal. Colburn v. State, 431 So. 2d 1111 
(Miss. 1983). 



Whether the use of feet and fists consti- 
tuted the use of a deadly weapon is a 
question for the jury to determine from 
the evidence, and the trial court commit- 
ted reversible error when it instructed the 
jury that feet and fists were a deadly 
weapon. Pulliam v. State, 298 So. 2d 711 
(Miss. 1974). 

Granting of an instruction, in a prosecu- 
tion for assault and battery with intent to 
kill, that malice aforethought might be 
assumed from the unlawful and deliberate 
use of a deadly weapon, constituted re- 
versible error since the instruction was on 
abstract principle of law, no mention was 
made of the specific facts of the case, and 
the two different versions of what had 
occurred and all of the facts surrounding 
the shooting were in evidence. Allison v. 
State, 274 So. 2d 678 (Miss. 1973). 

An instruction which plainly predicated 
guilt upon the assault being made with "a 
deadly weapon, to wit, a pistol or metal 
instrument," was not subject to the 
claimed infirmity that it did not require 
the jury to determine that a deadly 
weapon had been used but instead created 
an assumption that the metal instrument 
used was a deadly weapon. Frierson v. 
State, 250 Miss. 339, 165 So. 2d 342 
(1964). 

An instruction under which the nature 
of the weapon, and the felonious assault 
were facts to be determined by the jury 
from the evidence in the case beyond a 
reasonable doubt, did not assume that a 
handsaw was a deadly weapon. Cobb v. 
State, 233 Miss. 54, 101 So. 2d 110 (1958). 

Instruction requiring only that the jury 
find that an assault was made "with some 
instrument capable of producing death or 
great bodily harm" was held error, since 
this section requires that the assault be 
made "with any deadly weapons or other 
means or force likely to produce death." 
Williams v. State, 205 Miss. 515, 39 So. 2d 
3 (1949). 

25. —Self-defense. 

In a case in which defendant appealed 
his conviction for violating Miss. Code 
Ann. § 97-3-7(2)(a), he unsuccessfully ar- 
gued that his jury instruction on self- 
defense should have been included. Part 
of the instruction given to the jury already 
properly instructed it on defendant's 
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theory of self-defense. David v. State, 29 
So. 3d 129 (Miss. Ct. App. 2010). 

In a case in which defendant appealed 
his conviction for violating Miss. Code 
Ann. § 97-3-7(2)(a), he unsuccessfully ar- 
gued that a jury instruction on self-de- 
fense should have been included. Since 
defendant did not cite to any authority for 
his assertion that the jury instruction on 
self-defense should have been included 
based on the disparity in size between the 
victim and defendant the testimony at 
trial, the assignment of error was proce- 
durally barred. David v. State, 29 So. 3d 
129 (Miss. Ct. App. 2010). 

In an aggravated assault case, three 
separate instructions given to the jury 
were not error because they adequately 
informed the jury on the law of self-de- 
fense and that defendant was entitled to 
this defense if the evidence supported 
such. Ellis v. State, 956 So. 2d 1008 (Miss. 
Ct. App. 2007), writ of certiorari dismissed 
by 973 So. 2d 244, 2007 Miss. LEXIS 687 
(Miss. 2007). 

Self-defense instruction was not im- 
proper because it unambiguously required 
the jury to find defendant not guilty if 
they concluded that she acted in self- 
defense. Davis v. State, 909 So. 2d 749 
(Miss. Ct. App. 2005). 

Trial court did not err in refusing jury 
instruction D-9, a self-defense instruction, 
because it was repetitious of instruction 
S-3 that was given by the trial court. 
Clark v. State, — So. 2d — , 2005 Miss. 
App. LEXIS 371 (Miss. Ct. App. June 7, 
2005), substituted opinion at, opinion 
withdrawn by 928 So. 2d 192, 2006 Miss. 
App. LEXIS 135 (Miss. Ct. App. 2006). 

Question was not whether the indi- 
vidual who was attacked was a victim, but 
whether he became a victim as a result of 
his own aggression or as a result of defen- 
dant's unjustified aggression against him. 
On that issue, the jury was properly in- 
structed and defendant's request that the 
word "victim" be replaced with the indi- 
vidual's actual name in the self-defense 
instructions was properly rejected, as the 
jury was well aware that defendant had 
stabbed the "victim" and the use of that 
word did not prejudice defendant. Roberts 
v. State, 911 So. 2d 573 (Miss. Ct. App. 
2005). 



Trial court did not err in refusing defen- 
dant's proposed instruction in defendant's 
trial for simple assault on a law enforce- 
ment officer because the instruction was 
nothing more than an alternate method of 
stating the self-defense theory set out in 
another instruction already given. Shef- 
field v. State, 844 So. 2d 519 (Miss. Ct. 
App. 2003). 

Jury instruction was proper where it 
paralleled statutory language of this sec- 
tion; therefore, jury could have believed 
all of defendants' story, but not found 
self-defense proper in this case where 3 
people beat admittedly unarmed man. 
Johnson v. State, 512 So. 2d 1246 (Miss. 
1987), cert, denied, 484 U.S. 968, 108 S. 
Ct. 462, 98 L. Ed. 2d 402 (1987). 

In an aggravated assault prosecution 
defended on M'Naghten insanity grounds, 
the giving of an instruction that voluntary 
intoxication was no defense could not have 
caused the jury to disregard defendant's 
insanity defense, where all of the instruc- 
tions, when read together, clearly in- 
structed the jury as to the state's burden 
in proving all elements of the crime and in 
proving defendant's sanity. Norris v. 
State, 490 So. 2d 839 (Miss. 1986). 

Reckless or negligent beliefs of defen- 
dant to charge of aggravated assault that 
defendant was acting in self defense in 
attacking and cutting victim at time when 
victim had back turned is not basis upon 
which defendant may be granted instruc- 
tion on lesser included offense of simple 
assault. Nobles v. State, 464 So. 2d 1151 
(Miss. 1985). 

The trial court properly refused defen- 
dant's instructions which contained inac- 
curate statements relative to the law of 
self-defense, and omitted the require- 
ments that the defendant must have been 
in immediate danger, real or apparent, 
and that the intent to kill the defendant 
must have been manifested by some overt 
act on the part of the victim. Yarber v. 
State, 230 Miss. 746, 93 So. 2d 851 (1957). 

In a prosecution for murder, an instruc- 
tion to the jury that even if the deceased 
attempted to have unnatural intercourse 
with the defendant, but the danger of 
accomplishment of the crime by the de- 
ceased was over and at a time when such 
danger was not imminent or impending 
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the defendant tied and gagged the de- 
ceased, and if the jury finds robbery, then 
the crime was murder, was proper in pre- 
senting defendant's theory of self-defense 
and the state's theory of felony murder. 
Burns v. State, 228 Miss. 254, 87 So. 2d 
681 (1956). 

Where accused, in prosecution for as- 
sault and battery, insulted other party 
who struck first blow, instruction of self- 
defense was error. Wicker v. State, 107 
Miss. 690, 65 So. 885 (1914). 

An instruction on self-defense should 
not be modified by words "without fault in 
himself in bringing on the difficulty." Gar- 
ner v. State, 93 Miss. 843, 47 So. 500 
(1908). 

26. — Lesser offense. 

In a felonious child abuse case, because 
the child's burns were not caused by a 
child exploring her environment, the doc- 
tor who treated her unequivocal opined 
that the burns were nonaccidental, the 
burns came from a hot, solid object, and no 
reasonable juror could find the child's sec- 
ond-degree burns on nondominant fingers 
were not considered serious bodily harm, 
the trial court did not err in refusing to 
instruct the jury on the lesser-offense of 
simple assault. Harris v. State, 123 So. 3d 
925 (Miss. Ct. App. 2013). 

Trial court's refusal to give a jury in- 
struction on simple assault as a lesser 
included offense of aggravated assault 
was proper since: (1) defendant did not 
present sufficient evidence of negligence 
since if all of the shots that hit the victim 
were fired as a result of a struggle, then 
defendant acted in self-defense, which 
was inconsistent with negligence; (2) de- 
fendant's testimony that he squeezed the 
trigger once but did not know if he shot 
the victim was too tenuous for a negli- 
gence finding; and (3) squeezing the trig- 
ger and hitting the victim caused serious 
bodily harm, which meant that the case 
was definitely an aggravated assault case. 
Gilmore v. State, 119 So. 3d 278 (Miss. 
2013). 

Because, in attempting to prove assault, 
the State introduced evidence that defen- 
dant began swinging at an officer while he 
was being arrested, and it would have 
been impossible for defendant to have 
committed simple assault on a law-en- 



forcement officer without committing the 
crime of resisting arrest, the offense of 
resisting arrest was a lesser-included of- 
fense of the charged crime of simple as- 
sault, and the trial judge was authorized 
to grant the State's request for a resisting- 
arrest instruction. Edwards v. State, 124 
So. 3d 105 (Miss. Ct. App. 2013). 

When defendant was charged with ag- 
gravated assault, pursuant to Miss. Code 
Ann. § 97-3-7(2)(b), a circuit court prop- 
erly refused defendant's request for a jury 
instruction on the lesser-included offense 
of simple assault, § 97-3-7(l)(a), because 
there was no evidentiary basis justifying 
an instruction on simple assault given the 
severity of the victim's injuries and the 
extensive treatment required to repair 
those injuries; the fractures to the victim's 
face required the insertion of 5 plates and 
22 screws, and the victim's broken jaw 
had to be wired shut for 2 weeks. Jones v. 
State, 64 So. 3d 1033 (Miss. Ct. App. 
2011). 

Had defendant presented testimony or 
any evidence that the victim's injuries 
were not serious, then a simple assault 
instruction may have been warranted; 
however, defendant presented no such evi- 
dence, and the circuit court did not err in 
determining that the severity of the vic- 
tim's injuries would not have supported a 
conviction of simple assault. Ames v. 
State, 17 So. 3d 130 (Miss. Ct. App. 2009), 
writ of certiorari denied by 17 So. 3d 99, 
2009 Miss. LEXIS 433 (Miss. 2009). 

Jury instruction as to simple assault 
was not warranted where no reasonable 
juror could find defendant guilty of simple 
assault against the law enforcement offi- 
cer or that the incident was an accident; 
nothing in the record suggested that de- 
fendant did not knowingly or purposely 
pull a knife on the deputies. Babb v. State, 
17 So. 3d 100 (Miss. Ct. App. 2009), writ of 
certiorari denied by 17 So. 3d 99, 2009 
Miss. LEXIS 440 (Miss. 2009). 

In a case in which defendant was con- 
victed of violating Miss. Code Ann. § 97- 
3-7(2)(b), the trial judge did not err by 
refusing to grant a simple assault jury 
instruction. Defendant contended that a 
lesser-included-offense instruction should 
have been given for the jury to consider 
simple assault, but the trial judge found 
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that the evidence did not support simple 
assault. Carter v. State, 995 So. 2d 847 
(Miss. Ct. App. 2008). 

In an aggravated assault case, the trial 
court did not err in refusing a jury instruc- 
tion on the lesser-included offense of 
simple assault as it was undisputed that 
defendant intentionally stabbed the vic- 
tim, and there was no evidence that de- 
fendant acted negligently. Ford v. State, 
975 So. 2d 859 (Miss. 2008). 

Circuit court erred when it declined to 
instruct the jury on the lesser-included 
offense of simple assault where, pursuant 
to Miss. Code Ann. § 97-3-7(l)(a), viewing 
the testimony in a light most favorable to 
defendant, it was clear that, given the 
option, reasonable jurors cold find defen- 
dant guilty of simple assault and not 
guilty of aggravated assault under Miss. 
Code Ann. § 97-3-7(2)(b). Booze v. State, 
964 So. 2d 1218 (Miss. Ct. App. 2007). 

Because defendant's actions clearly 
arose to an aggravated assault, the evi- 
dence did not support the giving of a 
lesser-included offense instruction on 
simple assault; the evidence showed that 
defendant caused serious bodily injury 
under such circumstances manifesting ex- 
treme indifference to the value of human 
life. Downs v. State, 962 So. 2d 1255 (Miss. 
2007). 

In a case where defendant was charged 
with aggravated assault after he stabbed 
several victims during a drunken fight, he 
was not entitled to an instruction on 
simple assault because he yielded a dan- 
gerous weapon and intentionally struck at 
the victims; the case was distinguished 
from others where mere negligent use of a 
weapon was shown. Lackie v. State, 971 
So. 2d 601 (Miss. Ct. App. 2007), writ of 
certiorari denied by 973 So. 2d 244, 2007 
Miss. LEXIS 683 (Miss. 2007). 

In an aggravated assault case, a trial 
court did not err by failing to instruct the 
jury on several lesser included offenses, 
which included simple assault, simple do- 
mestic violence assault, and aggravated 
domestic violence, because they were not 
requested. Ellis v. State, 956 So. 2d 1008 
(Miss. Ct. App. 2007), writ of certiorari 
dismissed by 973 So. 2d 244, 2007 Miss. 
LEXIS 687 (Miss. 2007). 

Lesser-included offense instruction was 
not warranted where the record contained 



no evidence which supported simple as- 
sault as no evidence was presented that 
showed the victim's injuries to be less 
than serious; given the severity and the 
extensive treatment necessary to repair 
the injuries, and the fact that the injuries 
were serious, a lesser-included offense in- 
struction was not required. Brown v. 
State, 934 So. 2d 1039 (Miss. Ct. App. 
2006). 

Under simple assault under Miss. Code 
Ann. § 97-3-7(l)(b), defendant had to 
have acted negligently, but there was no 
evidence in the record that defendant 
acted negligently as the victim was 
stabbed six times, and defendant admit- 
ted that he swung at the victim with a 
knife; defendant claimed that he was act- 
ing in self-defense and a self-defense jury 
instruction was given, but defendant was 
not entitled to a lesser-included offense 
jury instruction on simple assault. Grubbs 
v. State, 956 So. 2d 932 (Miss. Ct. App. 
2006), writ of certiorari denied en banc by 
957 So. 2d 1004, 2007 Miss. LEXIS 313 
(Miss. 2007). 

In an aggravated assault with a weapon 
case, Miss. Code Ann. § 97-3-7(2)(b), no 
reasonable juror could have believed that 
defendant was only guilty of simple as- 
sault under § 97-3-7(l)(a); thus, because 
the uncontradicted physical facts so over- 
whelmingly supported a finding of aggra- 
vated assault and rendered so unreason- 
able the suggestion that defendant might 
have been guilty only of simple assault, 
the trial court did not err in not instruct- 
ing the jury on the lesser-included offense 
of simple assault. Grubbs v. State, 956 So. 
2d 932 (Miss. Ct. App. 2006), writ of cer- 
tiorari denied en banc by 957 So. 2d 1004, 
2007 Miss. LEXIS 313 (Miss. 2007). 

Lesser-included simple assault instruc- 
tion was proper because the record offered 
evidence in support of the defendant's 
theory that she had not wilfully caused 
bodily injury to the vicitim with a deadly 
weapon and the instruction clearly re- 
flected the definition of simple assault as 
found in Miss. Code Ann. § 97-3-7(1). Da- 
vis v. State, 909 So. 2d 749 (Miss. Ct. App. 
2005). 

Evidence showed the assault to be in- 
tentional, not careless or negligent and 
defendant and his cohorts had purpose- 
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fully inflicted serious injury to the victim 
by means of a tire tool and then proceeded 
to rob his business. Thus, the trial court 
did not err in denying defendant's request 
for a simple assault jury instruction. Wil- 
liams v. State, 909 So. 2d 1233 (Miss. Ct. 
App. 2005). 

Trial court did not err in refusing to 
instruct the jury on simple assault as the 
victim testified that defendant fondled her 
breast while on a three-wheeler, and de- 
fendant could not point to evidence in the 
record from which a jury could reasonably 
find him not guilty of sexual assault, and 
find him guilty of simple assault. Ladnier 
v. State, 878 So. 2d 926 (Miss. 2004). 

In a sexual battery case, a trial court 
did not err in failing to instruct the jury on 
simple assault which was not a lesser- 
included offense; the element of "bodily 
injury" was missing from the sexual bat- 
tery statute, Miss. Code Ann. § 97-3-95. 
Seigfried v. State, 869 So. 2d 1040 (Miss. 
Ct. App. 2003), writ of certiorari denied by 
870 So. 2d 666, 2004 Miss. LEXIS 352 
(Miss. 2004). 

Defendant was not entitled to an in- 
struction under Miss. Code Ann. § 97-3- 
7(l)(b), as the evidence indicated that de- 
fendant intentionally struck the victim; 
moreover defendant did not request the 
instruction at trial and the court was not 
required to offer it sua sponte. Armstrong 
v. State, 828 So. 2d 239 (Miss. Ct. App. 
2002). 

In a prosecution for aggravated assault, 
the court properly instructed the jury with 
regard to simple assault as a lesser in- 
cluded offense where the state presented a 
witness claiming there was serious bodily 
injury and the defense brought forth a 
witness that the injuries were not serious. 
Odom v. State, 767 So. 2d 242 (Miss. Ct. 
App. 2000). 

In a prosecution for aggravated assault, 
the court properly refused to instruct the 
jury with regard to simple assault based 
upon negligent injury where the testi- 
mony was that the defendant intention- 
ally shot the victim and the only issue was 
whether he or the victim shot first. Reddix 
v. State, 731 So. 2d 591 (Miss. 1999). 

Even though victims' wounds were not 
very serious, defendant was not entitled to 
instruction on simple assault, as lesser 



included offense of aggravated assault, 
where defendant used gun during assault. 
Hoops v. State, 681 So. 2d 521 (Miss. 
1996). 

In prosecution for aggravated assault, 
defendant is entitled to a lesser included 
offense jury instruction for mayhem as 
long as there is some proof that shows him 
to be innocent of aggravated assault, but 
at same time only guilty of mayhem. 
Hoops v. State, 681 So. 2d 521 (Miss. 
1996). 

Defendant was not entitled to instruc- 
tion on mayhem, as lesser included of- 
fense of aggravated assault, since same 
proof that established aggravated assault 
also established mayhem. Hoops v. State, 
681 So. 2d 521 (Miss. 1996). 

Aggravated assault defendant was not 
entitled to lesser included offense instruc- 
tion on simple assault given that multiple 
stab wounds suffered by both victims were 
serious and life-threatening, and in light 
of absence of evidence that defendant was 
merely negligent in handling knife; evi- 
dence precluded finding that injuries were 
negligently inflicted. Jackson v. State, 672 
So. 2d 468 (Miss. 1996), republished as 
corrected, 684 So. 2d 1213 (Miss. 1996), 
reh'g denied, 691 So. 2d 1026 (Miss. 1996), 
cert, denied, 520 U.S. 1215, 117 S. Ct. 
1703, 137 L. Ed. 2d 828 (1997). 

In a prosecution for simple assault upon 
a law enforcement officer, the trial court 
erred in failing to give an instruction on 
the lesser included offense of resisting 
arrest where a reasonable fact-finder 
could have concluded, based on the evi- 
dence presented, that the defendant re- 
sisted arrest, but had a reasonable doubt 
as to whether he "injured" the officer 
within the meaning of this section. 
Murrell v. State, 655 So. 2d 881 (Miss. 
1995). 

In a prosecution for felony child abuse 
arising from an infant's ingestion of glass 
slivers in her food, the evidence was insuf- 
ficient to support an instruction on the 
lesser included offense of simple assault, 
since no reasonable juror could find that 
the glass slivers were not used in "such a 
manner as to cause serious bodily harm," 
and there was no evidence from which a 
juror could conclude that the infant acci- 
dentally ingested the glass. Payton v. 
State, 642 So. 2d 1328 (Miss. 1994). 
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In a prosecution for burglary of an in- 
habited dwelling, the defendant was not 
entitled to a lesser included offense in- 
struction on the charge of simple assault 
where the evidence sufficiently supported 
a jury determination of the burglary 
charge, since simple assault is not a con- 
stituent offense of burglary of a dwelling. 
Ross v. State, 603 So. 2d 857 (Miss. 1992). 

In a prosecution for aggravated assault 
under subsection (2) of this section, the 
defendant may not have the jury in- 
structed on the lesser offense of simple 
assault under § 97-3-7(1) where the de- 
fendant wielded what was indisputably a 
deadly weapon and intentionally struck 
the victim, even if the injury inflicted was 
relatively slight. Hutchinson v. State, 594 
So. 2d 17 (Miss. 1992). 

In an assault prosecution, in which the 
defendant slashed the victim across the 
neck with a knife or a box cutter, the 
defendant was entitled to an instruction 
on self-defense where there was evidence 
that the victim had struck the defendant 
with an ice pick. Anderson v. State, 571 
So. 2d 961 (Miss. 1990). 

In a prosecution for aggravated assault, 
the trial court erred in refusing to give a 
lesser included offense instruction on 
simple assault where the evidence could 
have brought the case within the statu- 
tory definition of simple assault, even 
though some of the evidence was contra- 
dicted and the jury was not required to 
believe any of the testimony presented; as 
long as the evidence "muddies the water 
enough," the defendant is entitled to the 
lesser included offense instruction. Robin- 
son v. State, 571 So. 2d 275 (Miss. 1990). 

In a prosecution for aggravated assault 
under subsection (2)(a) of this section, the 
defendant's use of a shot gun, which is a 
deadly weapon, during the alleged assault 
precluded his entitlement to an instruc- 
tion authorizing a conviction of simple 
assault under subsection (1) of this sec- 
tion. Hunt v. State, 569 So. 2d 1200 (Miss. 
1990). 

In deciding whether lesser included of- 
fense instructions are to be given, trial 
courts must be mindful of the disparity in 
maximum punishments. However, even 
where there is a great disparity in maxi- 
mum punishments between the offenses, 



the trial judge cannot indiscriminately 
give a lesser included offense instruction, 
nor can the trial judge give such an in- 
struction on the basis of pure speculation; 
there must be some evidence regarding 
the lesser included offense. Thus, a rape 
defendant was entitled to instructions on 
the lesser included offenses of simple and 
aggravated assault where the defendant's 
side of the story warranted the instruc- 
tions, particularly since the maximum 
penalty for simple assault carries a 
6-month jail term in the county jail and a 
$500 fine and the maximum penalty for 
aggravated assault carries a 20-year 
prison term in the penitentiary, while the 
defendant would be faced with the possi- 
bility of serving a prison term for the 
remainder of his life if convicted for rape. 
Boyd v. State, 557 So. 2d 1178 (Miss. 
1989). 

Aggravated assault defendant is not en- 
titled to have instruction given on lesser 
included offense of simple assault where 
uncontradicted evidence has been intro- 
duced showing victim suffered serious 
bodily injuries and evidence shows beyond 
reasonable doubt that injuries were in- 
flicted under circumstances manifesting 
extreme indifference to value of human 
life. Harbin v. State, 478 So. 2d 796 (Miss. 
1985). 

Prisoner charged with aggravated as- 
sault arising from incident in which pris- 
oner holds jail guard hostage while at- 
tempting to escape is entitled to 
instruction on lesser included offense of 
simple assault by physical menace. Lee v. 
State, 469 So. 2d 1225 (Miss. 1985). 

A conviction for aggravated assault on a 
fireman while acting within the scope of 
his duty would be reduced to a conviction 
for simple assault where evidence estab- 
lished that the defendant did not know 
that the victim of the assault was a fire- 
man. Morgan v. State, 388 So. 2d 495 
(Miss. 1980). 

27. — Defendant as witness. 

In a prosecution where the defendant 
was the only witness in his defense on the 
facts of the case, any error in the court's 
instruction that the jury in determining 
what weight should be given to the testi- 
mony of any witness had the right to 
consider what interest the witness had in 
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the results of the trial, was cured by an 
instruction for the defense directing the 
jury to consider defendant's testimony as 
that of any other witness, and not to 
arbitrarily ignore him, simply because he 
was a defendant in the case. Reed v. State, 
237 Miss. 23, 112 So. 2d 533 (1959). 

In a prosecution for assault and battery 
with intent to kill, where the defendant 
was the only witness in his behalf on the 
facts of the case, instruction that if the 
jury had no other reason to disbelieve the 
defendant than the fact he was a defen- 
dant in the case, it was the jury's sworn 
duty to believe him, was more than the 
defendant was entitled to and has been 
condemned. Reed v. State, 237 Miss. 23, 
112 So. 2d 533 (1959). 

Instruction that defendant is a compe- 
tent witness in her own behalf, that her 
testimony is entitled to the same consid- 
eration as that of any other witness, and 
that it is jury's duty to believe every word 
she said while so testifying if the jury had 
no other reason to disbelieve her than that 
she is the defendant in the case, is im- 
proper as being confusing and on the 
weight of the testimony. Coleman v. State, 
22 So. 2d 410 (Miss. 1945), overruled on 
other grounds, Flowers v. State, 473 So. 2d 
164 (Miss. 1985). 

28. Conviction of lesser crime. 

Although the circuit court erred in find- 
ing defendant guilty of aggravated as- 
sault, because the jury inherently found 
defendant guilty of simple assault, and 
defendant conceded that he was guilty of 
simple assault, the matter was remanded 
to the circuit court so it could sentence 
defendant accordingly. Snowden v. State, 
131 So. 3d 1251 (Miss. Ct. App. 2014). 

When a jury found defendant guilty of 
resisting arrest, but acquitted him of the 
charge of aggravated assault on a police 
officer, the verdict was not necessarily 
inconsistent because, among other things, 
the record showed that defendant struck 
an officer in the chest when the officer 
tried to arrest defendant. Chambers v. 
State, — So. 2d — , 2007 Miss. App. LEXIS 
108 (Miss. Ct. App. Feb. 27, 2007), opinion 
withdrawn by, substituted opinion at 973 
So. 2d 266, 2007 Miss. App. LEXIS 692 
(Miss. Ct. App. 2007). 



Where appellant was charged with 
sexual battery, his defense attorney was 
not ineffective for allowing him to plead 
guilty of aggravated assault. Aggravated 
assault is a lesser crime than sexual bat- 
tery and carries a lower maximum sen- 
tence. Pearson v. State, 906 So. 2d 788 
(Miss. Ct. App. 2004). 

Assault with intent to rape under for- 
mer § 2361 is sufficiently a lesser in- 
cluded constituent offense of forcible rape 
such that a plea-bargain-induced guilty 
plea thereto under an indictment charg- 
ing forcible rape will withstand subse- 
quent post-conviction attack. Grayer v. 
State, 519 So. 2d 438 (Miss. 1988). 

Since the doctrine of collateral estoppel 
contemplates a prior adjudication of an 
issue by the trier of the facts, the doctrine 
did not require the court to decline a 
verdict of guilty of aggravated assault, 
returned along with a verdict of not guilty 
of attempted kidnapping, both charges 
arising from the same facts, since the 2 
indictments had been consolidated and 
simultaneously submitted to the jury, and 
there had been no prior adjudication of 
any issue. Johnson v. State, 491 So. 2d 834 
(Miss. 1986). 

The trial court did not err in refusing 
defendant's suggested instruction on 
simple assault, where there was no evi- 
dence that the wounds inflicted upon the 
victim were anything but serious, involv- 
ing great risk of death. Colburn v. State, 
431 So. 2d 1111 (Miss. 1983). 

Where there was ample evidence that 
the accused deliberately shot his victim 
for no apparent reason, and on trial the 
accused vigorously denied that he either 
pointed or aimed a gun at the victim, 
accused was correctly charged with, and 
convicted of, assault and battery with in- 
tent to kill, notwithstanding his conten- 
tion that the conviction should have been 
for pointing and aiming a gun. Wixon v. 
State, 229 Miss. 430, 90 So. 2d 859 (1956). 

In a prosecution for assault with a 
deadly weapon with intent to kill and 
murder, evidence showing that defendant 
placed the shotgun on his lap pointing at 
another person was insufficient to sustain 
conviction for felony but was sufficient to 
support conviction for simple assault. 
Washington v. State, 222 Miss. 782, 77 So. 
2d 260 (1955). 
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When state's evidence is not sufficient 
to sustain conviction under this section 
[Code 1942, § 2011], but is sufficient to 
sustain charge of assault, supreme court 
is not authorized to discharge defendant, 
and judgment will be reversed and case 
remanded. Craddock v. State, 204 Miss. 
606, 37 So. 2d 778 (1948). 

Where intent to murder was not shown, 
conviction for assault with intent to mur- 
der was remanded for sentence as in 
simple assault. Edgar v. State, 202 Miss. 
505, 32 So. 2d 441 (1947). 

Sentence of accused after indictment, 
trial, and conviction under the statute 
(Code 1942, § 2361) providing for punish- 
ment of one convicted of an assault with 
intent to forcibly ravish any female of 
previous chaste character, was not im- 
proper because accused could have been 
prosecuted and sentenced under this sec- 
tion [Code 1942, § 2011]. Lee v. State, 201 
Miss. 423, 29 So. 2d 211 (1947), suggestion 
of error overruled, 201 Miss. 434, 30 So. 
2d 74 (1947), rev'd on other grounds, 332 
U.S. 742, 68 S. Ct. 300, 92 L. Ed. 330 
(1948), conformed to, 203 Miss. 264, 34 So. 
2d 736 (1948). 

Where evidence did not justify convic- 
tion under this section [Code 1942, 
§ 2011], defective instruction authorizing 
conviction hereunder upon proof of a 
simple assault would not cause reversal of 
conviction for assault with intent to kill 
and murder, but conviction would be af- 
firmed as a conviction for simple assault 
and battery and remanded for appropriate 
sentence. Daniels v. State, 196 Miss. 328, 
17 So. 2d 793 (1944); Webb v. State, 30 So. 
2d 894 (Miss. 1947). 

Conviction of assault and battery of 
defendant indicted for assault and battery 
with intent to kill whom the evidence 
proves to be guilty as charged, or innocent 
altogether, will be reversed. Bailey v. 
State, 93 Miss. 79, 46 So. 137 (1908). 

29. Sentence. 

Inmate's ineffective assistance claim 
failed as: (1) the claim was time-barred 
under Miss. Code Ann. § 99-39-5(2); (2) 
the inmate had entered a best interests 
plea and did not show that but for coun- 
sel's errors, he would have insisted on 
going to trial; (3) the inmate did not deny 
that he was the driver of the vehicle or 



that he injured the three victims; (4) with 
his attorney's help, he was able to enter a 
best interest plea to one of three aggra- 
vated assault charges, and his possible 
60-year sentence under Miss. Code Ann. 
§ 97-3-7(2)(a) was reduced to a possible 
20-year sentence, of which 18 years and 
10 months were post-release supervision; 
and (5) the inmate was ordered to serve 
the time he had served while awaiting 
sentencing, and the sentence effectively 
released him from prison immediately to 
start his post-release supervision. Sims v. 
State, 134 So. 3d 317 (Miss. Ct. App. 
2013), affirmed by 134 So. 3d 300, 2014 
Miss. LEXIS 161 (Miss. 2014). 

In a case in which defendant appealed 
his conviction for violating Miss. Code 
Ann. § 97-3-7(2)(a), he unsuccessfully ar- 
gued that his 15-year sentence was unrea- 
sonable. Since his sentence was within the 
statutory range of one year to 20 years 
provided for in § 97-3-7(2)(a), there was 
no basis for finding that it was excessive. 
David v. State, 29 So. 3d 129 (Miss. Ct. 
App. 2010). 

Trial court did not err in dismissing an 
inmate's petition alleging that the Missis- 
sippi Department of Corrections improp- 
erly computed his discharge date and that 
he had to be released from prison because 
the inmate was not entitled to any earned- 
time credit, and his time had been prop- 
erly computed; because Miss. Code Ann. 
§ 99-19-81 clearly stated that a habitual 
offender's sentence would not be reduced, 
the inmate was required to serve the 
maximum term of imprisonment for his 
crime of aggravated assault of a law en- 
forcement officer, which was thirty years' 
imprisonment, Miss. Code Ann. § 97-3- 
7(2), and was the sentence that the in- 
mate received. Lee v. Kelly, 34 So. 3d 1203 
(Miss. Ct. App. 2010). 

Where a defendant pleaded guilty to 
aggravated assault under Miss. Code Ann. 
§ 97-3-7(2) and armed robbery under 
Miss. Code Ann. § 97-3-79 and was sen- 
tenced to consecutive incarcerations of 30 
years for the robbery and 10 years for the 
assault, the trial court properly (1) sum- 
marily dismissed the defendant's petition 
for postconviction relief from the sentence 
without holding an evidentiary hearing 
because the defendant was aware that the 
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trial court was not required to follow the 
State's recommended sentence, and the 
sentence imposed by the trial court was 
within statutory guidelines; or (2) finding 
that the defendant's plea was voluntary 
because the defendant had read and un- 
derstood his guilty plea petition, which 
stated that the trial judge was not re- 
quired to follow the State's sentencing 
recommendation. Owens v. State, 996 So. 
2d 85 (Miss. Ct. App. 2008), writ of certio- 
rari denied by 999 So. 2d 374, 2008 Miss. 
LEXIS 685 (Miss. 2008), writ of certiorari 
denied by 556 U.S. 1212, 129 S. Ct. 2060, 
173 L. Ed. 2d 1140, 2009 U.S. LEXIS 
3181, 77 U.S.L.W. 3595 (2009). 

Where defendant was convicted of ag- 
gravated assault after he and a cohort 
approached a home, shot two victims, and 
fled the scene, his sentence of twenty 
years' was within the statutory limita- 
tions set forth in Miss. Code Ann. § 97-3- 
7(2)(b). Defendant failed to prove that the 
sentence was unconstitutional, because it 
did not punish him for exercising his right 
to trial nor was the sentence dispropor- 
tionate to his role in the crime. Hughes v. 
State, 983 So. 2d 270 (Miss. 2008), writ of 
certiorari denied by 555 U.S. 1052, 129 S. 
Ct. 633, 172 L. Ed. 2d 620, 2008 U.S. 
LEXIS 8544, 77 U.S.L.W. 3324 (2008). 

In an aggravated assault case, defen- 
dant's 17-year sentence did not violate her 
right to a trial by jury because it was not 
beyond the prescribed statutory maxi- 
mum. Although 17 years was a severe 
sentence, it did not lead to an inference of 
"gross disproportionality"; aggravated as- 
sault with a deadly weapon was a serious, 
violent crime, and a sentence of 17 years 
did not meet the threshold requirement 
for Solem proportionality review. Ford v. 
State, 975 So. 2d 859 (Miss. 2008). 

Defendant's sentence after she was con- 
victed of aggravated assault was appropri- 
ate because it was not grossly dispropor- 
tionate to the crime committed and the 
sentence of 15 years, with 10 to serve and 
five years of post-release supervision was 
well within the statutory guidelines set 
forth in Miss. Code Ann. § 97-3-7(2); ad- 
ditionally, the trial court noted that aggra- 
vated assault was a serious crime and the 
trial court considered the fact that defen- 
dant had a relatively clean record and had 



been consistently employed. White v. 
State, 958 So. 2d 290 (Miss. Ct. App. 
2007). 

Motion for post-conviction relief was 
summarily dismissed since defendant, 
who was 65 years old and had no prior 
record, was unable to show that his sen- 
tences for burglary and aggravated as- 
sault, which were within the ranges in 
Miss. Code Ann. § 97-17-23 and Miss. 
Code Ann. § 97-3-7 were grossly dispro- 
portionate; he could have received 45 
years if the maximum terms had been run 
consecutively, and the facts showed that 
he broke into a house wielding a pistol and 
beat a victim. Denton v. State, 955 So. 2d 
398 (Miss. Ct. App. 2007). 

Where appellant entered a plea of guilty 
to aggravated assault in violation of Miss. 
Code Ann. § 97-3-7(2), he was sentenced 
to 17 years in the custody of the Missis- 
sippi Department of Corrections, with 12 
years to serve and five years suspended; 
as part of his sentence, he was also placed 
on five years of supervised probation upon 
his release. Barnes v. State, 949 So. 2d 879 
(Miss. Ct. App. 2007). 

Defendant's conviction for aggravated 
assault was affirmed as the evidence indi- 
cated that defendant went to his es- 
tranged wife's boyfriend's apartment, shot 
and killed the boyfriend, and shot the wife 
in the neck; the trial court did not err in 
admitting photographs of the crime scene 
as the evidence was relevant to the cir- 
cumstances surrounding the crime. The 
two twenty-year consecutive sentences 
that were imposed for defendant's convic- 
tions for manslaughter and aggravated 
assault did not constitute cruel and un- 
usual punishment. Lewis v. State, 905 So. 
2d 729 (Miss. Ct. App. Nov. 16, 2004). 

Probation under Miss. Code Ann. § 47- 
7-33 was a conditional term that was not 
part of the prison sentence and was there- 
fore not subject to the totality of sentence 
concept found in Miss. Code Ann. § 47-7- 
34; defendant's five-year probation period 
would not be added to her original twenty- 
year sentence for aggravated assault 
when calculating time to be served, and 
reinstating the full original sentence 
therefore would not violate the statutory 
maximum for her crime as set forth in 
Miss. Code Ann. § 97-3-7. Miller v. State, 
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879 So. 2d 1050 (Miss. Ct. App. 2004), writ 
of certiorari denied by 887 So. 2d 183, 
2004 Miss. LEXIS 1347 (Miss. 2004). 

Where the statute did not give a mini- 
mum penalty for aggravated assault, the 
trial judge did not err in not telling the 
inmate what the minimum sentence was. 
Dennis v. State, 873 So. 2d 1045 (Miss. Ct. 
App. 2004). 

Twenty-year maximum sentence im- 
posed on 63-year-old defendant for aggra- 
vated assault was not cruel and unusual 
punishment; trial court was not required 
to impose a lesser sentence on the theory 
that the sentence amounted to a life sen- 
tence because that rule applied only to 
cases where the maximum sentence was a 
life sentence as imposed by a jury or a 
lesser term as imposed by a trial court and 
not where legislature has set a specific 
term of years as a possible sentence and 
allowed the trial court to impose that 
term. Ray v. State, 844 So. 2d 483 (Miss. 
Ct. App. 2002), writ of certiorari denied by 
846 So. 2d 229, 2003 Miss. App. LEXIS 
485 (Miss. Ct. App. 2003). 

Statute specified no minimum sentence, 
where the statute specified no minimum 
number of years of imprisonment, the 
judge was not obliged to inform the defen- 
dant that no minimum sentence was pro- 
vided, or that the minimum penalty he 
faced was zero. Vance v. State, 803 So. 2d 
1265 (Miss. Ct. App. 2002). 

There was no indication in the record 
that the trial judge enhanced the sentence 
of one defendant over the other, and the 
sentences were all well within the statu- 
tory limits for armed robbery, aggravated 
assault and accessory after the fact. 
Birkley v. State, 750 So. 2d 1245 (Miss. 
1999). 

Thirty-year sentence was not grossly 
disproportionate to crime consisting of 
two counts of aggravated assault; jury 
found defendant guilty of shooting two 
people, apparently for no other reason 
than they were in rival street gang, and 
trial judge was statutorily empowered to 
sentence defendant to 20 years on each 
count. Hoops v. State, 681 So. 2d 521 
(Miss. 1996). 

The sentencing of a defendant under 
§ 99-19-81, the habitual offender statute, 
to the 20-year maximum term for aggra- 



vated assault as set forth in subsection (2) 
of this section was not disproportionate to 
the crime charged and did not violate the 
Eighth Amendment where the defendant 
was convicted of severely bludgeoning the 
victim with an iron pipe; the statutory 
maximum penalty for aggravated assault 
is not grossly out of line with the maxi- 
mum terms allowed for the commission of 
other violent crimes in Mississippi, and 
the maximum penalties imposed for ag- 
gravated assault in neighboring states are 
not profoundly different from those in 
Mississippi. Fleming v. State, 604 So. 2d 
280 (Miss. 1992). 

The trial court properly sentenced de- 
fendant for a felony following conviction 
for aggravated assault, notwithstanding 
the discretion given the court by this sec- 
tion for imprisonment in the county jail or 
penitentiary; the indictment charging de- 
fendant with having knowingly and pur- 
posely caused bodily injury to another 
"with a deadly weapon" clearly catego- 
rized the assault as an aggravated assault 
rather than a simple assault, even though 
the indictment did not use the word "felo- 
niously". Anthony v. State, 349 So. 2d 
1066 (Miss. 1977). 

In prosecution for felonious assault by 
cutting with knife, when jury finds defen- 
dant guilty, trial judge is justified in im- 
posing maximum sentence when there are 
no mitigating circumstances, since jury 
has found by its verdict that state's testi- 
mony is true. Ferrell v. State, 208 Miss. 
539, 45 So. 2d 127 (1950). 

30. Domestic violence aggravated as- 

sault. 

Evidence that defendant attacked his 
girlfriend with a box cutter was sufficient 
to support a charge of domestic violence 
aggravated assault, and the trial court did 
not err in denying defendant's motion for 
judgment notwithstanding the verdict. 
Gainwell v. State, 843 So. 2d 107 (Miss. 
Ct. App. 2003). 

31. Miscellaneous. 

Defendants were properly convicted of 
aggravated assault because defendants 
did not fail to receive a fair and impartial 
trial due to juror misconduct. James v. 
State, — So. 3d — , 2014 Miss. App. LEXIS 
66 (Miss. Ct. App. Feb. 11, 2014). 
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Defendants were properly convicted of 
aggravated assault because the form of 
the verdict constituted an intelligent an- 
swer to the issues submitted to the jury 
and allowed the jury's intent to be under- 
stood in a reasonably clear manner. James 
v. State, — So. 3d — , 2014 Miss. App. 
LEXIS 66 (Miss. Ct. App. Feb. 11, 2014). 

Appellate counsel properly found that 
there were no arguable issues for appeal 
because defendant received proper notice 
of the aggravated-assault charge, he exer- 
cised his right to testify in his defense, he 
was granted a jury instruction on his 
theory of self-defense, his 12-year sen- 
tence was within the statutory minimum 
and maximum, and the jury's guilty ver- 
dict was not against the overwhelming 
weight of the evidence and was supported 
by sufficient evidence. Moore v. State, 119 
So. 3d 1116 (Miss. Ct. App. 2013). 

Defendant was not entitled to a new 
trial on an aggravated assault charge as, 
despite defendant's account to the con- 
trary, the jury was entitled to believe the 
victim's detailed account to find that de- 
fendant purposely and knowingly shot the 
victim, that defendant was the aggressor, 
and that he did not act in self-defense, and 
certain facts in defendant's testimony 
were contradicted by two officers' testimo- 
nies. Gilmore v. State, 119 So. 3d 278 
(Miss. 2013). 

Defendant's constitutional right to con- 
front his accusers and be present and 
sentencing were not violated when defen- 
dant was convicted and sentenced in ab- 
sentia of felony third-offense domestic vio- 
lence, Miss. Code Ann. § 97-3-7(3), 
because defendant voluntarily waived his 
sentence at trial and sentencing, pursuant 
to Miss. Code Ann. § 99-17-9, by willfully 
failing to attend; defendant spoke with his 
attorney the morning of trial and indi- 
cated he was attending but defendant 
never showed up. Robinson v. State, 66 So. 
3d 198 (Miss. Ct. App. June 28, 2011). 

Trial court did not err in denying an 
inmate's motion for post-conviction relief 
because the record contained sufficient 
evidence that the inmate pleaded guilty to 
culpable-negligence manslaughter, Miss. 
Code Ann. § 97-3-47, and aggravated as- 
sault, Miss. Code Ann. § 97-3-7, with 
knowledge and understanding of the ele- 



ments of each crime when the prosecutor's 
on-the-record statement reiterated the 
charging language in the indictment and 
evinced an accurate showing that the in- 
mate was informed of the essential ele- 
ments of the crimes; factual bases existed 
for the pleas because there was substan- 
tial evidence that the inmate committed 
the crimes, and through his plea petitions, 
the inmate was specifically informed of 
the statutory maximum and minimum 
punishment that each crime carried. Wil- 
liams v. State, 31 So. 3d 69 (Miss. Ct. App. 
2010). 

In a divorce action, the chancellor's 
award of two pistols to the wife was im- 
proper because it appeared that 18 
U.S.C.S. § 922(g)(9) made the wife's pos- 
session of a firearm under particular cir- 
cumstances illegal, Miss. Code Ann. § 97- 
3-7(3). Thus, a remand to the chancellor 
was necessary for the reconsideration of 
the distribution of the firearms owned by 
the parties in light of 18 U.S.C.S. 
§ 922(g)(9). Smith v. Smith, 994 So. 2d 
882 (Miss. Ct. App. 2008). 

Trial court did to err in denying a mo- 
tion for a directed verdict, for a judgment 
notwithstanding the verdict, or for a new 
trial because while defendant may have 
offered evidence and testimony tending to 
show that the shooting was accidental, the 
State clearly presented evidence demon- 
strating that the shooting amounted to 
aggravated assault under Miss. Code Ann. 
§ 97-3-7(2)(b). The State presented a 911 
transcript showing that defendant was 
the aggressor and testimony showing that 
the victim was injured by a gunshot 
wound to the head. Christian v. State, 998 
So. 2d 1019 (Miss. Ct. App. 2008). 

Fact that a debtor was convicted of 
simple assault under Miss. Code Ann. 
§ 97-3-7 did not preclude the debtor from 
challenging the claim of non- 
dischargeability under 11 U.S.C.S. 
§ 523(a)(3) in a bankruptcy court proceed- 
ing. Berry v. Vollbracht (In re Vollbracht), 
— Bankr. — , 2008 Bankr. LEXIS 1044 
(Bankr. N.D. Miss. Mar. 20, 2008). 

Even if a verdict finding defendant 
guilty of resisting arrest was inconsistent 
with a verdict of not guilty of simple 
assault on a police officer, that inconsis- 
tency was not grounds for reversal as the 



116 



Crimes Against Persons 



§ 97-3-7 



evidence was sufficient to sustain the re- 
sisting arrest conviction; an officer testi- 
fied that after defendant struck another 
officer in the chest, a "fierce struggle" 
ensued while officers attempted to place 
defendant in handcuffs. Chambers v. 
State, 973 So. 2d 266 (Miss. Ct. App. 
2007), writ of certiorari denied en banc by 
973 So. 2d 244, 2007 Miss. LEXIS 699 
(Miss. 2007). 

In an aggravated assault case, a motion 
for a new trial was not warranted because 
the guilty verdict was not against the 
overwhelming weight of the evidence 
where the jury heard the two versions of 
events relating to a shooting, including 
witnesses who helped the victim and de- 
fendant's alibi witness. Parks v. State, 950 
So. 2d 184 (Miss. Ct. App. 2006). 

The concept of "self-help" in resisting an 
arrest should be limited to those situa- 
tions where the arrest is in fact illegal and 
the arrester and arrestee have reason to 
know that it is, or where the arrest is 
accompanied by excessive force; there is 
no right to resist an arrest based upon 
good faith reliance on a duly issued arrest 
warrant where the arrestee has no rea- 
sonable basis to conclude that the warrant 
was issued in bad faith. Murrell v. State, 
655 So. 2d 881 (Miss. 1995). 

A defendant did not have the right to 
resist an unlawful arrest where the ar- 
resting officers were acting in good faith 
on an unlawful warrant erroneously is- 
sued by a judge. Murrell v. State, 655 So. 
2d 881 (Miss. 1995). 

Section 45-6-3(c), which establishes the 
requirements for training of law enforce- 
ment officers who have been given tradi- 
tional law enforcement duties, was not 
applicable in a prosecution for simple as- 
sault upon a law enforcement officer in 
which the defendant contended that the 
victim was not a "law enforcement officer" 
within the meaning of this section because 
he had not attended the training academy 
as required by § 45-6-3(c). Amerson v. 
State, 648 So. 2d 58 (Miss. 1994). 

A conviction for simple assault upon a 
law enforcement officer would stand even 
if the victim was not a "de jure officer" but 
was merely a "de facto officer" acting 
within the scope of his duties and under 
the color of appointment at the time of the 



offense. Amerson v. State, 648 So. 2d 58 
(Miss. 1994). 

A simple assault involving the shearing 
of the victim's hair was not a lesser in- 
cluded offense of an aggravated assault 
involving biting of the victim and stabbing 
her with a pen, since the offenses were 
separate and distinct even though they 
arose out of the same sequence of events, 
where the stabbing and biting took place 
while the defendant and the victim were 
on an interstate highway and the shear- 
ing took place after they returned to town 
to get scissors, so that there was a suffi- 
cient gap in time between the assaults to 
constitute separate offenses. Simmons v. 
State, 568 So. 2d 1192 (Miss. 1990). 

The offenses of aggravated assault un- 
der this section and shooting into a dwell- 
ing house under § 97-37-29 did not con- 
stitute the "same offense" for double 
jeopardy purposes where at least 18 shots 
were fired into the house and the victim 
was not struck with all 18 shots; the 2 
statutes require proof of different facts in 
that shooting into a dwelling house is not 
required to establish an aggravated as- 
sault, and neither injury nor attempt to 
injure is required to prove the offense of 
shooting into a dwelling house. Shook v. 
State, 552 So. 2d 841 (Miss. 1989). 

Defendant was not denied right to a 
speedy trial where, although almost 7 
years elapsed between his indictment on 
charges of murder and aggravated assault 
and his arraignment, substantially all of 
the delay was due to defendant's confine- 
ment in a state mental institution pursu- 
ant to court order, issued shortly after the 
indictment, finding defendant insane and 
not competent to stand trial, and trial was 
set in less than 6 weeks after the court 
was notified by institution's staff of defen- 
dant's competence to stand trial. Smith v. 
State, 489 So. 2d 1389 (Miss. 1986). 

In a prosecution for aggravated assault 
under subsection (2) of this section, the 
district attorney's statements in his clos- 
ing argument to the effect that the State 
did not have a burden to prove defendant 
guilty beyond all reasonable doubt and 
every reasonable doubt, as distinguished 
from beyond a doubt, did not constitute 
reversible error on the facts of the case. 
Gray v. State, 427 So. 2d 1363 (Miss. 
1983). 
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That accused in prosecution for feloni- 
ous assault by cutting with knife was 
arraigned under indictment before he had 
employed counsel is not ground for rever- 
sal of case when accused did not ask court 
to delay arraignment until he could em- 
ploy counsel nor claim that he would be 
unable to employ counsel and ask court to 
appoint one for him and defendant was 
well represented throughout trial by at- 
torneys. Ferrell v. State, 208 Miss. 539, 45 
So. 2d 127 (1950). 

Fact that judgment of conviction in 
prosecution for assault and battery with 
intent to kill and murder erroneously re- 
cites that case was tried by jury of twelve 
consisting of named juror and eleven oth- 
ers, named juror being member of regular 
jury panel for term but not in fact on this 
jury, will not be considered by supreme 



court on appeal when affidavits setting 
forth facts were filed long after motion for 
new trial had been overruled and after 
court term had adjourned, and matter was 
not presented to trial court for correction. 
Craig v. State, 208 Miss. 528, 44 So. 2d 
860 (1950). 

Where jury returned verdict finding de- 
fendant guilty as charged but recom- 
mended the mercy of the court, trial court 
had the right to discard as surplusage 
that portion which said "but recommend 
the mercy of the court." Craig v. State, 208 
Miss. 528, 44 So. 2d 860 (1950). 

Verdict of guilty of assault and battery 
"with intent to commit manslaughter" is a 
conviction of assault and battery only. Ex 
parte Burden, 92 Miss. 14, 45 So. 1, 131 
Am. St. R. 511 (1907). 



ATTORNEY GENERAL OPINIONS 



Based on subsection (2) of this section, 
person convicted of crime of aggravated 
assault on law enforcement officer is dis- 
qualified from holding public office; there- 
fore, if election officials find, as matter of 
fact, that potential candidate has been 
convicted of such crime, they could not 
legally allow person's name to be placed 
on ballot; in order for person with such 
conviction to again become eligible to hold 
public office, person must obtain full par- 
don from Governor. Chaney, Mar. 9, 1993, 
A.G. Op. #93-0119. 

Violations of this section that are mis- 
demeanors would be handled by justice, 
county or circuit courts, and offenders 
would be sentenced to county jail; legisla- 
ture is speaking to those courts in Miss. 
Code Section 97-3-71. Evans, June 9, 1993, 
A.G. Op. #93-0296. 

Argument has been advanced that this 
section, which is simple assault statute, 
by stating that offender may be punished 
by imprisonment in "county jail"; did not 
intend this language to mandate county 
jail when offender is convicted in munici- 
pal court of simple assault, which is of- 
fense against municipality not state; read- 
ing statute as a whole it appears that 
legislature was using phrase "county jail" 
as opposed to penitentiary to help distin- 
guish misdemeanor punishments from 



felony punishments. Evans, June 9, 1993, 
A.G. Op. #93-0296. 

"Family or household member", as that 
term is used in Sections 97-3-7 and 99-3-7, 
includes individuals who are married, 
were married, or who live together in a 
relationship, although not married; fur- 
ther, it is not limited to a blood relation- 
ship and can relate to an in-law relation- 
ship or other relatives of one spouse living 
in the household; however, "boyfriend- 
girlfriend" (or any other variation of this) 
relationships are not included in the defi- 
nition of "family or household member", 
unless the persons reside or resided to- 
gether as spouses; finally, although not 
falling into the definition of "family or 
household member", if the individuals 
have a biological or legally adopted child 
between them, the relationship is also 
protected. Carrubba, Oct. 6, 2000, A.G. 
Op. #2000-0588. 

Simple domestic violence as defined in 
subsection (3) of this section, is a crime 
against the person. Municipal courts may 
not utilize the provisions of § 99-15-26 (1) 
to non-adjudicate criminal defendants 
charged with and pleading guilty to the 
offense of simple assault or simple domes- 
tic violence. Dawson, Jan. 23, 2004, A.G. 
Op. 04-0019. 

If an individual has two convictions for 
simple domestic violence, and within the 



118 



Crimes Against Persons 



§ 97-3-7 



five year time frame, commits an offense 
which would be an aggravated domestic, it 
is within the discretion of the prosecutor 
whether to seek prosecution for a third 
simple domestic or for a first aggravated 
domestic. Garber, Apr. 29, 2005, A.G. Op. 
05-0205. 

Under Section 97-3-7(4), any conviction 
of aggravated domestic violence is a 
felony, and as such is punishable in the 
same manner as a non-domestic aggra- 
vated assault conviction pursuant to Sec- 
tion 97-3-7(2). Garber, Apr. 29, 2005, A.G. 
Op. 05-0205. 

There is no requirement that an indi- 
vidual be convicted of a "first" or "second" 
simple domestic violence before being 
charged with a felony third. It is sufficient 
that the offender have been convicted 
twice of simple domestic violence within 
the five year time frame of when the third 
offense is charged. Garber, Apr. 29, 2005, 
A.G. Op. 05-0205. 

If a person is granted bail by a munici- 
pal court on a charge of aggravated as- 



sault and while out on bail a justice court 
finds probable cause that the person has 
committed commercial burglary, the jus- 
tice court should revoke bail for the aggra- 
vated assault charge and shall order the 
person detained, without bail, on the com- 
mercial burglary charge, pending trial on 
the aggravated assault charge. Turnage, 
June 26, 2006, A.G. Op. 06-0246. 

The Court hearing a domestic violence 
charge could prohibit the defendant from 
possessing a handgun if, pursuant to 
Miss. Code Ann. § 93-21-11, the Court 
deems it necessary to protect the vic- 
tim(s). Where a handgun was stolen from 
the defendant, recovered by a Police De- 
partment, and its return was requested by 
the defendant, the Department may ask 
the Court for such an order and if granted, 
may refuse to return the handgun to the 
defendant. Dawson, Jr., March 9, 2007, 
A.G. Op. #07-00101, 2007 Miss. AG LEXIS 
89. 
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such as assault and robbery. 7 A.L.R.4th 
607. 

Walking cane as deadly or dangerous 
weapon for purpose of statutes aggravat- 
ing offenses such as assault and robbery. 8 
A.L.R.4th 842. 

Single act affecting multiple victims as 
constituting multiple assaults or homi- 
cides. 8 A.L.R.4th 960. 

Parts of the human body, other than 
feet, as deadly or dangerous weapons for 
purposes of statutes aggravating offenses 
such as assault and robbery. 8 A.L.R.4th 
1268. 

Sufficiency of evidence to establish 
criminal participation by individual in- 
volved in gang fight or assault. 24 
A.L.R.4th 243. 

Liability of hotel or motel operator for 
injury to guest resulting from assault by 
third party. 28 A.L.R.4th 80. 

Fact that gun was unloaded as affecting 
criminal responsibility. 68 A.L.R.4th 507. 

Criminal assault or battery statutes 
making attack on elderly person a special 
or aggravated offense. 73 A.L.R.4th 1123. 

Double jeopardy: various acts of weap- 
ons violations as separate or continuing 
offense. 80 A.L.R.4th 631. 

Fact that gun was broken, dismantled, 
or inoperable as affecting criminal respon- 
sibility under weapons statute. 81 
A.L.R.4th 745. 

Sufficiency of bodily injury to support 
charge of aggravated assault. 5 A.L.R.5th 
243. 

Validity and construction of "extreme 
indifference" murder statute. 7 A.L.R.5th 
758. 

Stationary object or attached fixture as 
deadly or dangerous weapon for purposes 
of statute aggravating offenses such as 
assault, robbery, or homicide. 8 A.L.R.5th 
775. 

Kicking as aggravated assault, or as- 
sault with dangerous or deadly weapon. 
19 A.L.R.5th 823. 

Excessiveness or adequacy of damages 
awarded for injuries to head or brain. 50 
A.L.R.5th 1. 

Attempt to commit assault as criminal 
offense. 93 A.L.R.5th 683. 



Dog as deadly or dangerous weapon for 
purposes of statutes aggravating offenses 
such as assault and robbery. 124 
A.L.R.5th 657. 

Cigarette Lighter as Deadly or Danger- 
ous Weapon. 22 A.L.R. 6th 533. 

Parts of Human Body, other than Feet, 
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Robbery. 67 A.L.R.6th 103. 
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maritime or territorial jurisdiction of the 
United States for purposes of 18 USCS 
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act. 55 A.L.R. Fed. 895. 

Am Jur. 6 Am. Jur. 2d, Assault and 
Battery §§ 1 et seq. 

2A Am. Jur. PI & Pr Forms (Rev), As- 
sault and Battery, Forms 1 et seq. (com- 
plaint, petition, or declaration — allega- 
tion — guilty plea in prior criminal action 
for same assault); Form 31 et seq. (com- 
plaint, petition, or declaration — assault 
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— prenatal injury to child); Form 79.1 
(complaint, petition, or declaration — as- 
sault and battery — attack with knife or 
other sharp object). 

2A Am. Jur. PI & Pr Forms, Rev, Arrest, 
Form 81. 

3 Am. Jur. Trials, Preparing and Using 
Photographs in Criminal Cases § 12 (as- 
sault scene). 

36 Am. Jur. Trials 241, Defending As- 
sault and Battery Cases. 

2 Am. Jur. Proof of Facts, Assault and 
Battery, Proofs 1-8. 

1 Am. Jur. Proof of Facts 3d 613, Assault 
and Battery. 

CJS. 6A C.J.S., Assault and Battery 
§§ 69 et seq. 

Law Reviews. 1983 Mississippi Su- 
preme Court Review: Reckless driving as 
aggravated assault. 54 Miss. L. J. 130, 
March, 1984. 

Practice References. McCloskey and 
Schoenberg, Criminal Law Deskbook 
(Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie) 

Mississippi Penal Code Annotated 
(Michie). 
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§§ 97-3-9 and 97-3-11. Repealed. 

Repealed by Laws, 1974, ch. 458, § 2, eff from and after July 1, 1974. 

§ 97-3-9. [Codes, 1880, § 2983; 1892, § 968; 1906, § 1044; Hemingway's 
1917, § 772; 1930, § 788; 1942, § 2012] 

§ 97-3-11. [Codes, 1880, § 2984; 1892, § 969; 1906, § 1045;Hemingway's 
1917, § 773; 1930, § 789; 1942, § 2013] 

Editor's Note — The substance of the above section, as repealed by Section 2 of 
Chapter 458, Laws of 1974, has been incorporated in general terms in § 97-3-7, as 
amended by Section 1 of Chapter 458, Laws of 1974. 

Former § 97-3-9 was entitled: Assault and battery; while in possession of deadly 
weapons. 

Former § 97-3-11 was entitled: Assault and battery; pointing, aiming, discharging a 
gun. 

§ 97-3-13. False confinement; sending sane person to psychi- 
atric hospital or institution. 

Every person or officer who maliciously sends to or confines in a psychi- 
atric hospital or institution or other place, any sane person as a person with 
mental illness, knowing the person to be sane, shall be guilty of a felony, and, 
on conviction, shall be punished by a fine of not more than Five Hundred 
Dollars ($500.00), or by imprisonment in the Penitentiary not more than one 
(1) year, or in the county jail not more than six (6) months. 

SOURCES: Codes, 1892, § 1316; 1906, § 1390; Hemingway's 1917, § 1133; 1930, 
§ 1164; 1942, § 2407; Laws, 2008, ch. 442, § 32, eff from and after July 1, 
2008. 

Cross References — Criminal sanctions for unlawfully conspiring to commit an 
individual to a treatment facility, see § 41-21-107. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 

RESEARCH REFERENCES 

ALR. Validity of statutory provision for Am Jur. 40 Am. Jur. Proof of Facts 2d 
commitment to mental institution of one 81, False Imprisonment in Connection 
acquitted of crime on ground of insanity with Confinement in Nursing Home or 
without formal determination of mental Hospital, 
condition at time of acquittal. 50 A.L.R.3d 
144. 

§ 97-3-15. Homicide; justifiable homicide; use of defensive 
force; duty to retreat. 

(1) The killing of a human being by the act, procurement or omission of 
another shall be justifiable in the following cases: 

(a) When committed by public officers, or those acting by their aid and 
assistance, in obedience to any judgment of a competent court; 
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(b) When necessarily committed by public officers, or those acting by 
their command in their aid and assistance, in overcoming actual resistance 
to the execution of some legal process, or to the discharge of any other legal 
duty; 

(c) When necessarily committed by public officers, or those acting by 
their command in their aid and assistance, in retaking any felon who has 
been rescued or has escaped; 

(d) When necessarily committed by public officers, or those acting by 
their command in their aid and assistance, in arresting any felon fleeing 
from justice; 

(e) When committed by any person in resisting any attempt unlawfully 
to kill such person or to commit any felony upon him, or upon or in any 
dwelling, in any occupied vehicle, in any place of business, in any place of 
employment or in the immediate premises thereof in which such person 
shall be; 

(f) When committed in the lawful defense of one's own person or any 
other human being, where there shall be reasonable ground to apprehend a 
design to commit a felony or to do some great personal injury, and there shall 
be imminent danger of such design being accomplished; 

(g) When necessarily committed in attempting by lawful ways and 
means to apprehend any person for any felony committed; 

(h) When necessarily committed in lawfully suppressing any riot or in 
lawfully keeping and preserving the peace. 

(2)(a) As used in subsection (l)(c) and (d) of this section, the term "when 
necessarily committed" means that a public officer or a person acting by or at 
the officer's command, aid or assistance is authorized to use such force as 
necessary in securing and detaining the felon offender, overcoming the 
offender's resistance, preventing the offender's escape, recapturing the 
offender if the offender escapes or in protecting himself or others from bodily 
harm; but such officer or person shall not be authorized to resort to deadly or 
dangerous means when to do so would be unreasonable under the circum- 
stances. The public officer or person acting by or at the officer's command 
may act upon a reasonable apprehension of the surrounding circumstances; 
however, such officer or person shall not use excessive force or force that is 
greater than reasonably necessary in securing and detaining the offender, 
overcoming the offender's resistance, preventing the offender's escape, 
recapturing the offender if the offender escapes or in protecting himself or 
others from bodily harm. 

(b) As used in subsection (l)(c) and (d) of this section the term "felon" 
shall include an offender who has been convicted of a felony and shall also 
include an offender who is in custody, or whose custody is being sought, on 
a charge or for an offense which is punishable, upon conviction, by death or 
confinement in the Penitentiary. 

(c) As used in subsections (l)(e) and (3) of this section, "dwelling" means 
a building or conveyance of any kind that has a roof over it, whether the 
building or conveyance is temporary or permanent, mobile or immobile, 
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including a tent, that is designed to be occupied by people lodging therein at 
night, including any attached porch; 

(3) A person who uses defensive force shall be presumed to have reason- 
ably feared imminent death or great bodily harm, or the commission of a felony 
upon him or another or upon his dwelling, or against a vehicle which he was 
occupying, or against his business or place of employment or the immediate 
premises of such business or place of employment, if the person against whom 
the defensive force was used, was in the process of unlawfully and forcibly 
entering, or had unlawfully and forcibly entered, a dwelling, occupied vehicle, 
business, place of employment or the immediate premises thereof or if that 
person had unlawfully removed or was attempting to unlawfully remove 
another against the other person's will from that dwelling, occupied vehicle, 
business, place of employment or the immediate premises thereof and the 
person who used defensive force knew or had reason to believe that the forcible 
entry or unlawful and forcible act was occurring or had occurred. This 
presumption shall not apply if the person against whom defensive force was 
used has a right to be in or is a lawful resident or owner of the dwelling, 
vehicle, business, place of employment or the immediate premises thereof or is 
the lawful resident or owner of the dwelling, vehicle, business, place of 
employment or the immediate premises thereof or if the person who uses 
defensive force is engaged in unlawful activity or if the person is a law 
enforcement officer engaged in the performance of his official duties; 

(4) A person who is not the initial aggressor and is not engaged in 
unlawful activity shall have no duty to retreat before using deadly force under 
subsection (1) (e) or (f) of this section if the person is in a place where the 
person has a right to be, and no finder of fact shall be permitted to consider the 
person's failure to retreat as evidence that the person's use of force was 
unnecessary, excessive or unreasonable. 

(5) (a) The presumptions contained in subsection (3) of this section shall 
apply in civil cases in which self-defense or defense of another is claimed as 
a defense. 

(b) The court shall award reasonable attorney's fees, court costs, com- 
pensation for loss of income, and all expenses incurred by the defendant in 
defense of any civil action brought by a plaintiff if the court finds that the 
defendant acted in accordance with subsection (1) (e) or (f) of this section. A 
defendant who has previously been adjudicated "not guilty" of any crime by 
reason of subsection (1) (e) or (f) of this section shall be immune from any 
civil action for damages arising from same conduct. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (2); 1857, ch. 64, art. 
168; 1871, § 2631; 1880, § 2878; 1892, § 1152; 1906, § 1230; Hemingway's 
1917, § 960; 1930, § 988; 1942, § 2218; Laws, 1983, ch. 382; Laws, 2006, ch. 
492, § 1, eff from and after July 1, 2006. 

Cross References — Excusable homicide, see § 97-3-17. 
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JUDICIAL DECISIONS 



1. In general. 

2. Killing in seeking to arrest. 

3. Killing in resisting unlawful act. 

4. Self-defense; generally. 

5. — Evidence. 

6. — Question for jury. 

7. Instructions; generally. 

8. — Self-defense. 

9. — Defense of others. 

10. — Defense of property. 

11. — Justification. 

1. In general. 

Where husband shot wife's paramour 
and there was no claim of self-defense and 
evidence did not show that the deceased 
was about to commit a felony, this section 
[Code 1942, § 2218] was not applicable. 
Carter v. State, 221 Miss. Ill, 72 So. 2d 
231 (1954). 

2. Killing in seeking to arrest. 

The killing of a person who is fleeing 
from arrest for felony is not justifiable, 
even when the arrest is under warrant, 
except when the arrest could not other- 
wise be made and in cases of arrest of 
desperate and dangerous criminals of a 
vicious type. Hubbard v. State, 202 Miss. 
229, 30 So. 2d 901 (1947). 

A sheriff having reliable information 
that a felony had been committed at a 
house was not justified in concluding that 
there was probable cause to believe that 
the negroes who ran from the house when 
the sheriff and his posse approached the 
next morning, because they ran, had par- 
ticipated in the felony, or in pursuing such 
cause to the extreme of shooting, or shoot- 
ing at, the fleeing negroes. Hubbard v. 
State, 202 Miss. 229, 30 So. 2d 901 (1947). 

Officer attempting to make unlawful 
arrest may plead self-defense. Wilkinson 
v. State, 143 Miss. 324, 108 So. 711, 46 
A.L.R. 895 (1926). 

3. Killing in resisting unlawful act. 

In his trial for murder of a police officer, 
defendant's contention that the homicide 
was justifiable because he was resisting 
an unlawful arrest and reasonably be- 
lieved himself to be in imminent danger of 
great bodily harm was not supported by 
the evidence, where the law officers had 



sufficient grounds to believe that fugitives 
for whom they had arrest warrants were 
located in the house in which defendant 
was staying and fired gas into the house 
only after a reasonable time had elapsed 
following the announcements requesting 
the occupants to vacate the house; failure 
of the occupants to exit as requested dem- 
onstrated their refusal to cooperate with 
the arresting officers who had identified 
themselves and stated their purpose, and 
the officers were warranted in using rea- 
sonable force and means to execute the 
arrest warrants. Norman v. State, 302 So. 
2d 254 (Miss. 1974), cert, denied, 421 U.S. 
966, 95 S. Ct. 1956, 44 L. Ed. 2d 453 
(1975). 

A girl's escort had a right to intervene 
for the purpose of preventing further in- 
jury to his girl friend but he had no right 
to kill the assailant. Fortenberry v. State, 
213 Miss. 116, 56 So. 2d 56 (1952). 

While malice aforethought is a neces- 
sary element in the crime of murder, it 
does not always follow therefrom that the 
existence of actual malice at the time of 
the slaying would necessarily have the 
effect of rendering a particular homicide a 
case of murder, since a person may be 
guilty only of manslaughter or justifiable 
homicide when slaying another even 
though the accused is mad and is bearing 
ill will toward his adversary at the time of 
the killing, if the act is done while resist- 
ing an attempt of the latter "to do any 
unlawful act, or after such attempt shall 
have failed," if such anger or ill will is 
engendered by the particular circum- 
stances of the unlawful act then being 
attempted, or the commission of which is 
then thwarted, and is nonexistent prior 
thereto, each case depending upon its own 
facts and circumstances. Bangren v. State, 
196 Miss. 887, 17 So. 2d 599 (1944), over- 
ruled on other grounds, Ferrell v. State, 
733 So. 2d 788 (Miss. 1999). 

To constitute murder, the malice must 
precede the unlawful act which is being 
attempted or committed by the person 
killed, where the killing is done in resist- 
ing his attempt to do an unlawful act. 
Bangren v. State, 196 Miss. 887, 17 So. 2d 
599 (1944), overruled on other grounds, 
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Ferrell v. State, 733 So. 2d 788 (Miss. 
1999). 

Where killing took place while accused 
was allegedly ejecting decedent from her 
home after forbidden him to re-enter, the 
fact that the law was being violated in 
accused's habitation did not deny her the 
right to defend or protect it from unwar- 
ranted intrusions or trespasses as a home. 
Bangren v. State, 196 Miss. 887, 17 So. 2d 
599 (1944), overruled on other grounds, 
Ferrell v. State, 733 So. 2d 788 (Miss. 
1999). 

Where the evidence showed that the 
decedent was shot and killed by accused 
in ejecting him from her home, while 
decedent was committing an unlawful act, 
a wilful and forbidden trespass, and ac- 
cused did not shoot him pursuant to her 
alleged threat that if he came back to the 
house she would kill him, but because of 
what transpired after he re-entered the 
house, the trial court erred in not limiting 
the issue for the jury to the question of 
manslaughter or justifiable homicide, and 
conviction of murder must be reversed 
and case remanded for new trial. Bangren 
v. State, 196 Miss. 887, 17 So. 2d 599 
(1944), overruled on other grounds, Fer- 
rell v. State, 733 So. 2d 788 (Miss. 1999). 

Evidence of killing of constable, when 
constable, armed with void search war- 
rant, after search had been made, forcibly 
entered defendant's house without per- 
mission and without stating his purpose, 
held not to authorize conviction for crime 
higher than manslaughter. Jones v. State, 
170 Miss. 581, 155 So. 430 (1934). 

Married woman's killing of deceased to 
prevent his re-entering her home and 
committing assault upon her held not to 
constitute murder. Bowen v. State, 164 
Miss. 225, 144 So. 230 (1932). 

Person is entitled to defend home with 
force against unlawful entries and to pre- 
vent crimes from being committed 
therein. Bowen v. State, 164 Miss. 225, 
144 So. 230 (1932). 

Defendant, who killed deceased while 
he was breaking into home to kill or injure 
defendant, not guilty of manslaughter. 
Williams v. State, 98 So. 242 (Miss. 1923). 

4. Self-defense; generally. 

Court rejected defendant's claim of inef- 
fective assistance of counsel; because the 



defense was that defendant killed the vic- 
tim in self-defense, counsel's statement 
conceding that defendant killed the victim 
was a tactical decision. Ray v. State, 27 So. 
3d 416 (Miss. Ct. App. 2009), writ of cer- 
tiorari denied by 27 So. 3d 404, 2010 Miss. 
LEXIS 61 (Miss. 2010). 

Where defendant was convicted for kill- 
ing his former girlfriend, given his testi- 
mony that her male friend had previously 
threatened him with a gun, whether or 
not the male friend owned a gun at the 
time of the alleged threats was relevant 
because it tended to increase or decrease, 
however minimally, the probability of the 
truth of defendant's testimony supporting 
his defense of self-defense. Therefore, the 
trial court abused its discretion when it 
prohibited the question on the male 
friend's prior gun ownership, even though 
same was ultimately found to constitute 
harmless error in the case at bar. Raiford 
v. State, 907 So. 2d 998 (Miss. Ct. App. 
2005). 

Where individual is unjustifiably at- 
tacked by larger and unarmed person, is 
incapable of coping with that person in 
physical confrontation, and reasonably 
perceives that she will receive serious and 
great bodily injuries as result, that indi- 
vidual is justified in killing her attacker 
with a deadly weapon. Manuel v. State, 
667 So. 2d 590 (Miss. 1995). 

Trial court properly refuses self defense 
instruction in homicide case in which un- 
controverted testimony is that victim was 
asleep and had been asleep approximately 
30 minutes at time victim was shot and 
killed. Merrill v. State, 482 So. 2d 1147 
(Miss. 1986). 

Failure of district attorney to produce 
statement of homicide defendant for in- 
spection and use by defendant and defen- 
dant's counsel does not prejudice defen- 
dant where statement, made to deputy 
sheriff, admitting killing of deceased, is 
not admission of guilt or inconsistent with 
defendant's plea of self defense, and cir- 
cumstances surrounding statement do not 
indicate that defendant was fleeing or 
acting in manner inconsistent with de- 
fense. Buckhalter v. State, 480 So. 2d 1128 
(Miss. 1985). 

In an action for damages which arose 
when the decedent was shot and killed by 



125 



§ 97-3-15 



Crimes 



a deputy sheriff, the killing would be jus- 
tifiable under the provisions of the justifi- 
able homicide statute where it was done 
in self-defense; the shooting was also nec- 
essary under the circumstances in order 
to preserve the peace and to apprehend 
the decedent, who had fired two rifles at 
the officers while resisting arrest. 
Coghlan v. Phillips, 447 F. Supp. 21 (S.D. 
Miss. 1977), aff'd, 567 F.2d 652 (5th Cir. 
1978). 

In a homicide prosecution, in order to 
justify a contention of self-defense, the 
record must disclose that the defendant 
had a reasonable apprehension of a design 
or plan on the part of the deceased to kill 
him or to do great bodily harm, and fur- 
ther that there was imminent danger of 
such design being accomplished; the mere 
apprehension that some minor battery 
might be committed upon the defendant is 
not sufficient. Stennis v. State, 234 So. 2d 
611 (Miss. 1970). 

Where the defendant turned himself 
over to a constable immediately after 
shooting the decedent, and was found at 
the time to be suffering from numerous 
injuries including a broken jaw, and 
where the defendant was smaller and 
older than the decedent and had long been 
afflicted with a disabling heart disease, 
slight variances in the defendant's story 
as told to officers and as given on the 
witness stand, and the fact that the room 
where the shooting occurred showed few 
signs of a violent scuffle, were insufficient 
to overcome the presumption of innocence, 
and the defendant was entitled to a pe- 
remptory instruction of acquittal. Cassidy 
v. State, 233 So. 2d 122 (Miss. 1970). 

One may be found guilty of murder 
notwithstanding his plea of self-defense, 
where he was the aggressor in the fatal 
encounter. Spearman v. State, 237 Miss. 
853, 116 So. 2d 823 (1960). 

In order to justify or excuse the taking 
of human life in self-defense, the danger of 
peril, loss of life or the infliction of serious 
bodily harm must be, or appear to be, 
impending and imminent so urgent and 
pressing that it is necessary for him to kill 
in order to save himself. Pitts v. State, 211 
Miss. 268, 51 So. 2d 448 (1951). 

To justify a killing in self-defense the 
defendant must have believed, and had 



good reason to believe, that at the time he 
was in danger of the loss of his life, or 
great bodily harm at the hands of the 
deceased. Spivey v. State, 47 So. 2d 855 
(Miss. 1950). 

The phrase "reasonable ground to ap- 
prehend," as used in this section [Code 
1942, § 2218], implies apparent danger. 
Bell v. State, 207 Miss. 518, 42 So. 2d 728 
(1949). 

To justify a homicide as self-defense, the 
danger need not be actual, but only rea- 
sonably apparent and imminent so as to 
raise a reasonable doubt of guilt; the de- 
fendant is not required to prove that he 
acted in justifiable self-defense. Scott v. 
State, 203 Miss. 349, 34 So. 2d 718 (1948). 

The phrase "reasonable ground to ap- 
prehend" implies apparent danger, fear or 
anticipation. Dillon v. State, 196 Miss. 
625, 18 So. 2d 454 (1944). 

In homicide prosecution for inflicting 
fatal wound while undertaking to arrest 
victim, wherein defendant invoked de- 
fense that he acted in necessary self-de- 
fense, nature of the instrument employed, 
whether a pistol or blackjack, both of 
which defendant had, was immaterial, 
since the important issue was the justifi- 
cation of the means employed. Howard v. 
State, 18 So. 2d 148 (Miss. 1944). 

Homicide not justified by mere knowl- 
edge of threat. James v. State, 139 Miss. 
521, 104 So. 301 (1925). 

There is little practical difference in the 
meaning of the statutory words "reason- 
able ground to apprehend" and the words 
"good reason to believe." Matthews v. 
State, 108 Miss. 72, 66 So. 325 (1914). 

Great bodily harm justifying killing of 
human being does not mean mere bruises 
inflicted by hands and fists, though the 
party inflicting is the stronger of the two 
persons. Waldrop v. State, 98 Miss. 567, 54 
So. 66 (1911). 

Defendant held justified in using a 
deadly weapon to protect himself, where 
deceased was a much larger and stronger 
man and defendant was liable to receive 
great bodily injury at his hands, although 
deceased was unarmed. Hill v. State, 94 
Miss. 391, 49 So. 145 (1909). 

Defendant may plead self-defense al- 
though following a fight he armed himself 
and sought his former adversary intend- 
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ing to kill him, where the latter fired first. 
Garner v. State, 93 Miss. 843, 47 So. 500 
(1908). 

5. — Evidence. 

Evidence was sufficient to convict defen- 
dant of simple assault and the verdict was 
not against the weight of the evidence 
because defendant presented no evidence 
that he feared imminent death or great 
bodily harm to himself or to his daughter 
justifying the use of force; defendant 
pinned the victim in the door of his ve- 
hicle; and the victim testified that she 
called out in pain several times and had 
bruises as a result of the incident. Mat- 
thews v. City of Madison, — So. 3d — , 
2013 Miss. App. LEXIS 611 (Miss. Ct. App. 
Sept. 17, 2013). 

There was sufficient evidence to convict 
defendant of manslaughter in violation of 
Miss. Code Ann. § 97-3-35 because the 
State put on evidence tending to show 
that defendant had a deliberate design to 
kill the victim, and there was corrobo- 
rated testimony that the victim was nei- 
ther confronting nor threatening defen- 
dant at the time he was shot. Vaughn v. 
State, 111 So. 3d 1289 (Miss. Ct. App. 
2013). 

Evidence supported defendant's convic- 
tions for two counts of murder, under 
Miss. Code Ann. § 97-3-19, including that 
defendant was not acting in necessary 
self-defense, because two eyewitnesses 
testified that defendant shot the victims 
in a bar and a forensic pathologist testi- 
fied as to the nature of the victims' 
wounds. Copple v. State, 117 So. 3d 651 
(Miss. Ct. App. 2013). 

Defendant's manslaughter conviction, 
pursuant to Miss. Code. Ann. § 97-3-35, 
was supported by sufficient evidence be- 
cause both versions of the shooting in 
evidence at trial supported the conclusion 
that defendant's use of deadly force was 
either unnecessary or premature and was 
not exercised in necessary self-defense, as 
defined in Miss. Code Ann. § 97-3-15(f). 
Pruitt v. State, 28 So. 3d 585 (Miss. 2010). 

Verdict of murder under Miss. Code 
Ann. § 97-3-19 was not against the over- 
whelming weight of the evidence as the 
testimony presented a factual dispute for 
the jury's resolution and the jury found 
certain testimony to be credible and de- 



fendant's attempts to establish a self-de- 
fense theory to be contradictory; although 
defendant cited to Miss. Code Ann. § 97- 
3-31, which provided for a manslaughter 
conviction when one killed another while 
resisting a felony, there was conflicting 
testimony as to whether the victim was 
attempting to commit a felony, and al- 
though defendant also cited to Miss. Code 
Ann. § 97-3-35 and claimed the evidence 
supported a heat of passion manslaughter 
conviction, there was no evidence that 
defendant was acting in a state of violent 
and uncontrollable rage and he only at- 
tempted to show that he was afraid of the 
victim and acted in self-defense. Ray v. 
State, 27 So. 3d 416 (Miss. Ct. App. 2009), 
writ of certiorari denied by 27 So. 3d 404, 
2010 Miss. LEXIS 61 (Miss. 2010). 

Defendant's conviction for manslaugh- 
ter was proper because it was up to the 
jury to determine whether defendant 
acted reasonably in necessary self-defense 
when he shot the victim in the head. The 
jury could have determined that defen- 
dant did not act in necessary self-defense 
because, at that time, the victim was on 
the floor and did not present a reasonable 
threat to defendant's life. Rogers v. State, 
994 So. 2d 792 (Miss. Ct. App. 2008), writ 
of certiorari denied by 998 So. 2d 1010, 
2008 Miss. LEXIS 668 (Miss. 2008). 

Two defendants' convictions for de- 
praved-heart murder were appropriate 
because there was sufficient evidence that 
the first defendant acted without author- 
ity of law since there was testimony that 
the victim made no physical or verbal 
threats against the second defendant, 
Miss. Code Ann. § 97-3-15(l)(f); witnesses 
also did not see the victim brandish his 
knife against that defendant. McDowell v. 
State, 984 So. 2d 1003 (Miss. Ct. App. 

2007) , writ of certiorari denied by 984 So. 
2d 277, 2008 Miss. LEXIS 328 (Miss. 

2008) . 

Sufficient evidence was adduced at trial 
to support a finding that defendant's mur- 
der of the victim was not done in self- 
defense, even though defendant testified 
that the victim had previously choked 
defendant, to the point that defendant felt 
that he was going to die; the evidence was 
sufficient for a reasonable jury to find 
defendant guilty of manslaughter. Harris 
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v. State, 937 So. 2d 474 (Miss. Ct. App. 
2006). 

Defendant's murder conviction was 
proper where defendant's argument that a 
reasonable jury could only have found 
that he acted in self-defense was without 
merit because the evidence was uncontra- 
dicted that the victim was in fact un- 
armed, and no one other than defendant 
saw the victim reach for a weapon before 
defendant shot him. Abies v. State, 850 So. 
2d 172 (Miss. Ct. App. 2003). 

Evidence supported the jury's finding of 
insufficient evidence of self-defense, not- 
withstanding that the victim had very 
recently beaten the defendant (his girl- 
friend) and that he was advancing on her 
at the time she shot him, where the defen- 
dant had left the scene of the altercation, 
armed herself, and then returned to con- 
front the victim. Wade v. State, 724 So. 2d 
1007 (Ct. App. 1998), aff'd, 748 So. 2d 771 
(Miss. 1999). 

During a murder prosecution arising 
from the shooting death of the defendant's 
wife, the trial erred when it excluded 
evidence of the wife's prior threats with a 
butcher knife which she had made toward 
the defendant 2 weeks before her death, 
where the defendant claimed self-defense, 
since the evidence was relevant on the 
issue of the defendant's state of mind at 
the time of the shooting and on the issue 
of whether the victim may have been the 
initial aggressor. Heidel v. State, 587 So. 
2d 835 (Miss. 1991). 

Prosecuting examination may examine 
defendant in manslaughter prosecution 
who raises defenses of justifiable homicide 
by reason of self-defense as well as excus- 
able homicide by reason of accident or 
misfortune regarding why defendant did 
not back off or flee when deceased pulled 
knife on defendant where jury is specifi- 
cally instructed that defendant is under 
no duty to flee but rather has right to 
stand ground. Burge v. State, 472 So. 2d 
392 (Miss. 1985). 

Defendant's testimony on events at 
scene of killing is not such persuasive 
evidence of self-defense as to preclude jury 
verdict of anything but not guilty where 
evidence shows that defendant entered 
scene of crime with loaded gun, no weapon 
was found on deceased, and defendant's 



version of events is disputed by other 
witnesses and photographs. Kelly v. State, 
463 So. 2d 1070 (Miss. 1985). 

Even if the deceased had been physi- 
cally capable of inflicting serious bodily 
injuries upon the defendant with his 
hands and his feet, such fact alone was 
inadequate to justify the defendant's use 
of a deadly weapon in a homicide case. 
Stennis v. State, 234 So. 2d 611 (Miss. 
1970). 

Accused's uncontradicted testimony 
that after he was awakened in the early 
morning hours by the noise of someone 
breaking into his home, he seized his gun 
and went to the back of the house where 
he saw the form of a man, and upon 
inquiring who it was, the man cursed him 
and continued to advance, so that accused, 
apprehending that the man was about to 
do him some great bodily harm, then fired 
in defense of his own life, being reason- 
able, under the circumstances, it must be 
accepted as true, and accused was entitled 
to a peremptory instruction. Lee v. State, 
232 Miss. 717, 100 So. 2d 358 (1958). 

Evidence that, at the time the accused 
shot and killed the deceased, the deceased 
was pursuing the accused with pistol in 
hand and threatening to kill him, failed to 
sustain a manslaughter conviction. 
Pickens v. State, 229 Miss. 409, 90 So. 2d 
852 (1956). 

Defendant is not required to prove that 
he acted in justifiable self-defense, but 
only that he raise a reasonable doubt of 
his guilt of the charge against him. Bell v. 
State, 207 Miss. 518, 42 So. 2d 728 (1949). 

In homicide prosecution defendant's ex- 
planation that he acted in self-defense, 
not contradicted directly, or by fair infer- 
ence, must be accepted as true. Bell v. 
State, 207 Miss. 518, 42 So. 2d 728 (1949). 

Evidence that accused left his employ- 
ment because of threats of plantation 
manager against his life and because of 
his terror of such manager who habitually 
carried a pistol, that accused thereafter 
kept out of manager's way until the day 
preceding the homicide, when manager 
was chasing and searching for accused 
during that day and night, finally coming 
upon accused in a house where accused 
had sought refuge, and accused, finding 
he could not escape, shot and killed the 
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manager, although manager had not 
drawn his pistol, constituted circum- 
stances justifying accused in reasonably 
believing he actually had no mode of es- 
cape except to take the life of the manager 
and substantiated his plea of self-defense. 
Bell v. State, 207 Miss. 518, 42 So. 2d 728 
(1949). 

When defendant is the only eyewitness 
to homicide, her version, if reasonable, 
must be accepted as true, unless substan- 
tially contradicted in material particulars 
by creditable witnesses for state, or by 
physical facts or by facts of common 
knowledge, and when such evidence 
shows that the defendant acted upon what 
then reasonably appeared to be necessary 
for protection of her life, verdict should be 
directed in favor of defendant. Lomax v. 
State, 205 Miss. 635, 39 So. 2d 267 (1949). 

Accused in homicide case, in order to 
establish that she acted as reasonably 
appeared to be necessary for protection of 
her life, need not show that deceased had 
weapon in her hand, or in sight, or said 
anything, at time shot was fired, where 
deceased had previously threatened to 
shoot defendant, had displayed pistol in 
her pocketbook, had threatened to beat 
defendant up with broom handle, and, 
immediately prior to shooting, deceased 
had been driving with defendant's hus- 
band, and on getting out of car ap- 
proached defendant as defendant backed 
away, deceased trying to open her purse as 
she advanced. Lomax v. State, 205 Miss. 
635, 39 So. 2d 267 (1949). 

Testimony that deceased had the repu- 
tation of being dangerous, quarrelsome, 
and abusive when intoxicated was prop- 
erly excluded in murder prosecution, 
where self-defense is not pleaded and nei- 
ther the confession of defendant nor his 
testimony made the issue relevant. Pinter 
v. State, 203 Miss. 344, 34 So. 2d 723 
(1948). 

The jury had the right in a murder 
prosecution to reject defendant's testi- 
mony that he killed deceased in self-de- 
fense, where the proof of the state and the 
evidence of the only witness for the defen- 
dant, except that given by himself, showed 
that the killing was deliberate murder. 
Flowers v. State, 29 So. 2d 653 (Miss. 
1947). 



Where a defendant is claiming self-de- 
fense and is the only eyewitness to the 
homicide, the jury may consider all facts 
and circumstances bearing on the manner 
in which the homicide occurred and need 
not accept the defendant's version as true. 
Herrin v. State, 201 Miss. 595, 29 So. 2d 
452 (1947). 

Exclusion of corroboratory and cumula- 
tive evidence indicative of reasonable ap- 
prehension of imminent danger and the 
practical admission of evidence only as to 
things done at the time and scene of the 
homicide was reversible error. Eaton v. 
State, 200 Miss. 729, 28 So. 2d 230 (1946). 

Facts must be sufficient to justify belief 
that killing is reasonably necessary to 
prevent felonious killing of another before 
killing justified. McGehee v. State, 138 
Miss. 822, 104 So. 150 (1925). 

Aggression is doubtful where evidence 
thereon is conflicting. Mott v. State, 123 
Miss. 729, 86 So. 514 (1920). 

6. — Question for jury. 

It is for jury to decide whether slaying 
constitutes manslaughter or justifiable 
homicide by reason of self-defense or ex- 
cusable homicide by reason of accident or 
misfortune where evidence shows that 
during course of argument, deceased dis- 
played knife, defendant pulled gun, 
pointed it at deceased and cocked it, and 
during ensuing scuffle, gun discharged, 
striking deceased. Burge v. State, 472 So. 
2d 392 (Miss. 1985). 

If to be sodomized unwillingly is to 
"suffer great bodily harm" so as to bring a 
subsequent killing of the assailant within 
the meaning of the justifiable homicide 
statute, the question of the reasonable- 
ness of the force used to repel the sexual 
attack would then become a jury issue. 
Johnson v. State, 346 So. 2d 927 (Miss. 
1977), but see Douglas v. State, 525 So. 2d 
1312 (Miss. 1988). 

Where a number of extenuating circum- 
stances in favor of the accused, who was 
convicted of manslaughter, was disclosed 
by the record, the ends of justice would be 
better served by reversing and remanding 
the case and permitting another jury to 
pass on the issue as to whether or not the 
accused had good cause to believe, and did 
believe, in view of the disparity in size of 
the two men, that he was in either real or 
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apparent danger of great bodily harm at 
the hands of the deceased at the time he 
shot him. Folks v. State, 230 Miss. 217, 92 
So. 2d 461 (1957). 

Where three witnesses declared that 
the deceased had no knife and four wit- 
nesses affirmed that he did have a knife 
with which he was chasing the defen- 
dant's brother, it was for the jury to deter- 
mine the veracity of witnesses. Crawford 
v. State, 54 So. 2d 230 (Miss. 1951). 

In murder prosecution the question 
whether defendant shot the deceased in 
self-defense was for the jury. Goff v. State, 
49 So. 2d 238 (Miss. 1950). 

Question whether defendant killed vic- 
tim in self-defense is one of fact for the 
jury to determine. Spivey v. State, 47 So. 
2d 855 (Miss. 1950). 

Issues in homicide prosecution of justi- 
fication as well as of extent of force em- 
ployed were for the jury, where the fatal 
wound was inflicted while defendant was 
undertaking to arrest the victim and de- 
fendant sought to justify the act as in 
necessary self-defense. Howard v. State, 
18 So. 2d 148 (Miss. 1944). 

Whether accused, killing a visitor at her 
home in ejecting him therefrom after for- 
bidding him to re-enter, used more force 
than reasonably appeared to be necessary 
for that purpose, or whether she killed 
decedent in what reasonably appeared to 
be in her necessary self-defense, were 
questions for the jury to determine. 
Bangren v. State, 196 Miss. 887, 17 So. 2d 
599 (1944), overruled on other grounds, 
Ferrell v. State, 733 So. 2d 788 (Miss. 
1999). 

7. Instructions; generally. 

In murder prosecution, state is entitled, 
upon request, to instruction submitting 
lessor included offense of manslaughter 
committed in heat of passion to jury even 
though heat of passion is affirmative ele- 
ment of manslaughter not present in mur- 
der. Cook v. State, 467 So. 2d 203 (Miss. 
1985). 

While a manslaughter instruction 
should not be given in a case of murder or 
complete justification, such instruction is 
not reversible error. Vassar v. State, 200 
Miss. 412, 27 So. 2d 541 (1946). 

Instruction that every killing of a hu- 
man being without authority of law is 



either murder or manslaughter, murder 
when done with deliberate design to effect 
death, and manslaughter when done in 
heat of passion without malice and with- 
out any premeditation, did not constitute 
error, either as not correctly stating the 
law or as depriving defendant of her plea 
of necessary self-defense. Wiggins v. State, 
199 Miss. 114, 23 So. 2d 691 (1945). 

Concluding an instruction in murder 
prosecution authorizing conviction if de- 
fendant was in no real or apparent danger 
of losing his own life or suffering great 
bodily injury, with the phrase "this is true 
regardless of every other fact or circum- 
stance in the case," did not constitute 
reversible error, where considerable irrel- 
evant testimony concerning the so-called 
"unwritten law" was admitted prejudicial 
to the prosecution, and the concluding 
phrase probably disabused the minds of 
the jurors of its influence. Kilgore v. State, 
198 Miss. 816, 23 So. 2d 690 (1945). 

Instruction in manslaughter prosecu- 
tion that the jury should not give the 
defendant the benefit of mere timidity or 
needless fear, but that she must reason- 
ably have believed herself in danger of 
death or great bodily harm, satisfactorily 
contracted capricious or groundless fear 
with reasonable apprehension, and was 
not prejudicial. Bangren v. State, 198 
Miss. 359, 22 So. 2d 360 (1945). 

Instruction authorizing jury to disre- 
gard testimony, which did not consider 
whether such testimony was immaterial, 
collateral, incompetent, or irrelevant, was 
error. Boykin v. State, 86 Miss. 481, 38 So. 
725 (1905). 

Error to grant instructions for state 
without first submitting them to defen- 
dant's attorney. Boykin v. State, 86 Miss. 
481, 38 So. 725 (1905). 

Error for court to charge that if defen- 
dant was cutting witness with a knife, 
which was a deadly weapon, not in his 
necessary self-defense, then deceased was 
entitled to attack defendant while he was 
so cutting witness with a knife, even to 
taking his life. Boykin v. State, 86 Miss. 
481, 38 So. 725 (1905). 

8. —Self-defense. 

Defendant was denied her right to have 
the jury properly instructed on her self- 
defense claim because enough evidence 
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was presented at defendant's trial to at 
least raise a question as to whether she 
was entitled to the "Castle Doctrine" 
statutory presumption; a question arose 
to whether the victim was trespassing 
when she crossed the street, came onto 
the property surrounding defendant's 
residence, and prevented defendant from 
leaving by blocking her access to her ve- 
hicle. White v. State, 127 So. 3d 170 (Miss. 
2013). 

Defendant's murder conviction was ap- 
propriate because the trial court did not 
err in refusing to give a self-defense in- 
struction under Miss. Code Ann. § 97-3- 
15(l)(f) since there was no testimony in- 
troduced that defendant through that he 
was in imminent danger. Whittington v. 
State, 49 So. 3d 107 (Miss. Ct. App. 2010), 
writ of certiorari denied en banc by 49 So. 
3d 1139, 2010 Miss. LEXIS 636 (Miss. 
2010). 

Court rejected as without merit defen- 
dant's claim that the trial court erred in 
failing to grant his motion for a judgment 
notwithstanding the verdict, given that 
the jury was instructed to consider 
whether the victim's killing was murder, 
manslaughter, or committed in self-de- 
fense and the jury had sufficient evidence 
to convict defendant of murder; although 
defendant argued that the facts supported 
either excusable or justifiable homicide, 
the facts were conflicting and created a 
jury question, as testimony and physical 
evidence contradicted defendant's testi- 
mony that the victim backed him up steps 
and defendant having left the scene im- 
mediately after the stabbing created the 
impression that he knew the victim was 
no longer a threat. Ray v. State, 27 So. 3d 
416 (Miss. Ct. App. 2009), writ of certio- 
rari denied by 27 So. 3d 404, 2010 Miss. 
LEXIS 61 (Miss. 2010). 

Court committed reversible error in in- 
structing the jury to find the defendant 
guilty of manslaughter if it found that he 
killed the victim while resisting the vic- 
tim's unlawful trespass; this instruction 
prevented the jury from returning a find- 
ing of justifiable homicide and left it with 
the choice of either murder or manslaugh- 
ter. Ferrell v. State, 733 So. 2d 788 (Miss. 
1999). 

In absence of any other instruction that 
presented defendant's theory of defense to 



jury, trial court improperly failed to place 
defendant's proffered instruction, on self- 
defense by use of deadly weapon against 
larger, unarmed person, in proper form, in 
light of evidence which supported claim of 
justification. Manuel v. State, 667 So. 2d 
590 (Miss. 1995). 

Trial court properly refuses self defense 
instruction in homicide case in which un- 
controverted testimony is that victim was 
asleep and had been asleep approximately 
30 minutes at time victim was shot and 
killed. Merrill v. State, 482 So. 2d 1147 
(Miss. 1986). 

Murder defendant is not entitled to 
have jury instructed peremptorily that he 
should be found not guilty where, al- 
though evidence shows that person shot 
by defendant struck him in head with beer 
bottle before defendant lifted so much as 
finger, following receipt of beer bottle 
blow, defendant did nothing but just stood 
at bar for 5 or 10 minutes, person shot 
went to cash register and started counting 
money, and at point when person had 
ceased to be aggressor, defendant shot and 
killed person. Gavin v. State, 473 So. 2d 
952 (Miss. 1985). 

Self-defense instruction which states 
that party acting upon mere fear, appre- 
hension or belief, however sincerely enter- 
tained acts at own peril in taking life is 
improper and constitutes reversible preju- 
dicial error where case is close factually 
and instruction has previously been con- 
demned by Supreme Court of Mississippi 
number of times. Flowers v. State, 473 So. 
2d 164 (Miss. 1985). 

Defendant pleading self defense to mur- 
der charge is entitled to instruction which 
in substance advises jury that so long as 
defendant was in place where he had right 
to be and was neither immediate provoker 
or aggressor, he was not required to flee on 
pain of forfeiting defense of self defense. 
Cook v. State, 467 So. 2d 203 (Miss. 1985). 

The trial court's instruction in a murder 
prosecution resulting in a conviction of 
manslaughter, that defendant had a right 
to kill the deceased if it reasonably ap- 
peared that he was undertaking to force 
entrance into defendant's house with the 
design to do defendant great personal in- 
jury, adequately set forth defendant's 
right under this section to protect her 
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domicile from unlawful entry. Hull v. 
State, 350 So. 2d 60 (Miss. 1977). 

In a prosecution for murder, the instruc- 
tion to the jury was erroneous where it 
failed to inform the jury that there are 
instances in which a deliberate design to 
kill may exist at the moment the fatal 
blow was struck and yet the homicide may 
be justifiable or excusable, and therefore 
required the jury to convict the defendant 
of murder if it found premeditation or 
deliberate design to kill even though the 
killing might have been justifiable by rea- 
son of self-defense. Pittman v. State, 297 
So. 2d 888 (Miss. 1974). 

In a prosecution for murder, an instruc- 
tion to the jury that even if the deceased 
attempted to have unnatural intercourse 
with the defendant, but the danger of 
accomplishment of the crime by the de- 
ceased was over and at a time when such 
danger was not imminent or impending 
the defendant tied and gagged the de- 
ceased, and if the jury finds robbery, then 
the crime was murder, was proper in pre- 
senting defendant's theory of self-defense 
and the state's theory of felony murder. 
Burns v. State, 228 Miss. 254, 87 So. 2d 
681 (1956). 

Instruction that if jury believed beyond 
a reasonable doubt that defendant killed 
victim at a time when he was in no imme- 
diate danger, real or apparent, of losing 
his life or suffering some great bodily 
harm at the hands of victim, then defen- 
dant is guilty, etc., was not erroneous as 
excluding from consideration of jury that 
if defendant reasonably believed or had 
reasonable cause to believe that he was in 
danger of losing his life or suffering some 
great bodily harm at the hands of de- 
ceased he had a right to take deceased's 
life in defending himself even though he 
might have been in no actual danger 
whatever, especially in view of other in- 
structions embodying the principal con- 
tended for by defendant. Johnson v. State, 
46 So. 2d 924 (Miss. 1950). 

It is not error to grant to state man- 
slaughter instruction, it being contended 
by defense that accused was either guilty 
of murder or was justified in committing 
homicide in necessary self-defense, when 
under all of evidence accused cannot be 
properly convicted of greater offense than 



manslaughter and even that offense is not 
satisfactorily proved beyond every reason- 
able doubt. Leflore v. State, 44 So. 2d 393 
(Miss. 1950). 

Refusal of court to grant peremptory 
instruction to find defendant not guilty is 
not error where defendant's testimony 
that he was in danger of death or great 
bodily harm at hands of deceased and that 
it was necessary for him to strike in self- 
defense was contradicted by undisputed 
evidence that killing occurred at crap 
table, with table and crowd of people be- 
tween accused and deceased, and defen- 
dant advanced on deceased around table 
and struck at him by reaching around 
another person. Robinson v. State, 205 
Miss. 281, 38 So. 2d 723 (1949). 

That an elderly father in ill health who 
claimed to have shot his robust son as he 
threateningly advanced upon the father in 
his bed was denied his defense of self- 
defense by an instruction that the homi- 
cide could not be excused by the mere fact 
that the defendant was a smaller man 
than the deceased, of less powerful build 
and proportions and of greater years, and 
was assaulted by the deceased with his 
fists at the time of the slaying, constituted 
reversible error. Bailey v. State, 202 Miss. 
221, 31 So. 2d 123 (1947). 

The burden of proof is not shifted to the 
defendant by an instruction that in order 
to justify a homicide on the plea of self- 
defense there must be something shown 
in the conduct of the deceased indicating a 
present intention to kill or to do some 
great personal injury to the slayer, and 
imminent danger of such intention being 
accomplished. Dobbs v. State, 200 Miss. 
595, 27 So. 2d 551 (1946), overruled on 
other grounds, Flowers v. State, 473 So. 2d 
164 (Miss. 1985). 

Omission from state's instruction defin- 
ing justifiable self-defense that danger of 
death or great bodily harm may be either 
real or reasonably apparent, constituted 
reversible error where under state's proof 
defendant was guilty of murder whereas 
under her proof jury could have found that 
defendant acted in justifiable self-defense, 
since in such a situation it is important 
that the state's instruction be technically 
correct. Gooch v. State, 199 Miss. 280, 24 
So. 2d 736 (1946). 
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Instruction that "to justify a homicide 
on the plea of self-defense there must be 
something shown in the conduct of the 
deceased indicating a present intention to 
kill, or to do some great personal injury to 
the slayer, and immediate danger of such 
intention being accomplished," was not 
erroneous, either on the ground that the 
word "apparent" should have preceded the 
word "danger," even though such would 
have been technically correct, where rest 
of instruction informed jury that this dan- 
ger might be actual or apparent, or on 
ground that the word "imminent" should 
have been used instead of the word "im- 
mediate," although the former word, 
which is used in this section [Code 1942, 
§ 2218], would have been preferable. 
Holmes v. State, 199 Miss. 137, 24 So. 2d 
90 (1945), overruled on other grounds, 
Flowers v. State, 473 So. 2d 164 (Miss. 
1985). 

In a prosecution for homicide, in which 
the defendant testified that the acts re- 
sulting in the death of the decedent had 
been done at a time when the decedent 
was attempting to impose his attentions 
upon the defendant, over her protest and 
against her will, in such manner as to 
commit a statutory offense against her 
person, an instruction to the jury, which 
would seem to require that the jury should 
believe that the defendant entertained a 
reasonable apprehension that he intended 
to take her life, or to do her great bodily 
harm, in the sense of endangering her life, 
before the jury would be warranted in 
acquitting her, entirely leaving out of con- 
sideration the right to protect her person 
against the commission of the threatened 
felony testified to, was erroneous. Hodges 
v. State, 192 Miss. 522, 6 So. 2d 123 
(1942). 

Instruction on law of self-defense held 
erroneous as shifting burden of proof. 
Reddix v. State, 134 Miss. 393, 98 So. 850 
(1924). 

9. — Defense of others. 

Failure to give defendant's jury instruc- 
tion on self-defense that included a de- 
fense-of-others rationale was reversible 
error as the instruction correctly stated 
the law regarding how a jury should have 
interpreted his actions and would have 
extended defendant's claim to defense of 



his infant daughter. The self-defense in- 
structions given did not cover those 
points. Maye v. State, 49 So. 3d 1124 
(Miss. 2010). 

Defendant's manslaughter conviction 
was reversed for failure to instruct the 
jury that it should presume defendant 
used defensive force despite exiting his 
vehicle before shooting the victim. 
Threats from the victim that led to the 
shooting that occurred while defendant 
was occupying his vehicle satisfied Miss. 
Code Ann. § 97-3-15(3) (Rev. 2006) re- 
quirements. Newell v. State, 49 So. 3d 66 
(Miss. 2010). 

An instruction regarding defense of an- 
other was sufficient, notwithstanding that 
the instruction did not precisely follow the 
language of subsection (l)(f), as there was 
no evidence regarding a felony other than 
an aggravated assault and, therefore, it 
was not error to eliminate the alternative 
felony language of the statute. Moore v. 
State, 776 So. 2d 717 (Miss. Ct. App. 
2000). 

Though the statute casts the killing of a 
man in the necessary defense of another 
in terms of justification, this license does 
not justify shooting wildly and blindly into 
a crowd of people, some of whom are mere 
bystanders; such indiscriminate use of 
deadly force cannot be thought to be a 
reasonable use. Moore v. State, 776 So. 2d 
717 (Miss. Ct. App. 2000). 

Evidence was insufficient in a murder 
prosecution to justify an instruction to the 
jury with regard to defense of others 
where there was no evidence that the 
defendant drew his gun in an attempt to 
break up the fight between the defendant 
and another. Robinson v. State, 758 So. 2d 
480 (Miss. Ct. App. 2000). 

In a prosecution for murder arising out 
of the killing of a man who was allegedly 
attacking the defendant's wife, the trial 
court properly refused the defendant's re- 
quest for a directed verdict of acquittal 
under this section where the evidence was 
in conflict as to whether the victim had 
actually been attacking the defendant's 
wife; however, where the evidence did not 
rise to that high degree which would jus- 
tify a jury in finding the defendant guilty 
of murder beyond a reasonable doubt, his 
motion for a directed verdict as to the 
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charge of murder should have been sus- 
tained, leaving only the charge of man- 
slaughter under § 97-3-31 to be consid- 
ered by the jury. Edge v. State, 393 So. 2d 
1337 (Miss. 1981). 

The trial court did not commit revers- 
ible error in refusing to instruct that if 
accused shot deceased in the lawful de- 
fense of his sister-in-law, wife of deceased, 
the jury should acquit him, in view of 
insufficient evidence showing that the sis- 
ter-in-law was in any real or apparent 
danger of losing her life or sustaining 
great bodily harm at the hands of the 
deceased at the time of the killing. Folks v. 
State, 230 Miss. 217, 92 So. 2d 461 (1957). 

Where the accused shot the deceased 
who was shooting at accused's unarmed 
brother, while the latter was seated at a 
booth in a dining room of a cafe and it 
appeared that the brother had made no 
hostile demonstration at the decedent, the 
court should have given a peremptory 
instruction as requested by the defendant. 
Newman v. State, 222 Miss. 660, 77 So. 2d 
282 (1955). 

10. —-Defense of property. 

Evidence established the elements of 
murder beyond a reasonable doubt; appel- 
lant armed himself with a baseball bat 
with the intent to cause serious bodily 
injury or death to the victim and struck an 
unarmed victim in the head three times 
with the baseball bat, the first of which 
would have knocked him unconscious and 
defenseless. These actions resulted in the 



victim's death; the victim was not in the 
process of unlawfully and forcibly enter- 
ing, or had unlawfully and forcibly en- 
tered the business when appellant began 
attacking the victim. Westbrook v. State, 
29 So. 3d 828 (Miss. Ct. App. 2009), writ of 
certiorari denied en banc by 29 So. 3d 774, 
2010 Miss. LEXIS 124 (Miss. 2010), writ 
of certiorari denied by 131 S. Ct. 98, 178 L. 
Ed. 2d 62, 2010 U.S. LEXIS 5934, 79 
U.S.L.W. 3197 (U.S. 2010). 

Giving instruction upon murder charge, 
where defendant's explanation of killing 
as in defense of home was uncontradicted, 
held error. Bowen v. State, 164 Miss. 225, 
144 So. 230 (1932). 

Where defendant sought to justify kill- 
ing as in defense of home, instruction 
killing could not be justified unless to save 
defendant's life, or prevent great bodily 
harm, or unless defendant was in imme- 
diate danger, held erroneous as ignoring 
defense of habitation. Bowen v. State, 164 
Miss. 225, 144 So. 230 (1932). 

11. — Justification. 

In defendant's prosecution on a charge 
of manslaughter, the trial court improp- 
erly refused defendant's instruction on 
justification that included a right to use 
deadly force: (1) to resist commission of a 
felony; (2) to protect his son; and (3) to 
protect himself from a group of men sur- 
rounding his car. The instruction correctly 
stated the law, had a foundation in evi- 
dence, and was not otherwise covered. 
Ford v. State, 52 So. 3d 1245 (Miss. Ct. 
App. 2011). 
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§ 97-3-17. Homicide; excusable homicide. 

The killing of any human being by the act, procurement, or omission of 
another shall be excusable: 

(a) When committed by accident and misfortune in doing any lawful act 
by lawful means, with usual and ordinary caution, and without any unlawful 
intent; 

(b) When committed by accident and misfortune, in the heat of passion, 
upon any sudden and sufficient provocation; 

(c) When committed upon any sudden combat, without undue advan- 
tage being taken, and without any dangerous weapon being used, and not 
done in a cruel or unusual manner. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (3); 1857, ch. 64, art. 
169; 1871, § 2632; 1880, § 2879; 1892, § 1153; 1906, § 1231; Hemingway's 
1917, § 961; 1930, § 989; 1942, § 2219; Laws, 1985, ch. 380, eff from and after 
July 1, 1985. 

Cross References — Justifiable homicide, see § 97-3-15. 
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JUDICIAL DECISIONS 



1. In general. 

2. Killing by accident or misfortune. 

3. Killing in sudden combat. 

4. Instructions to jury. 

5. Applicability to assault. 

1. In general. 

According to Miss. Code Ann. § 97-3- 
17(a), a homicide may be excused when 
committed by accident and misfortune in 
doing any lawful act by lawful means, 
with usual and ordinary caution, and 
without any unlawful intent. By exten- 
sion, it follows that the same principles 
should apply to make an assault that does 
not result in death excusable under the 
same circumstances. Rogers v. State, 994 
So. 2d 792 (Miss. Ct. App. 2008), writ of 
certiorari denied by 998 So. 2d 1010, 2008 
Miss. LEXIS 668 (Miss. 2008). 

This section was inapplicable in a mur- 
der prosecution arising from the shooting 
death of a game warden where, at the 
time of the homicide, the defendant was in 
the process of headlighting deer, an un- 
lawful activity under subsection (a) of this 
section, and was in possession of a fire- 
arm, a dangerous weapon under subsec- 
tion (c) of this section, and a "heat of 
passion" defense was not argued by the 
defendant. Thibodeaux v. State, 652 So. 2d 
153 (Miss. 1995). 

A jury instruction in a murder prosecu- 
tion, which listed sudden combat, as 
stated in subsection (c) of this section, as 
the only excuse for killing, but which 
completely failed to mention accident, 
misfortune, the heat of passion, or any 
sudden and sufficient provocation, as set 
out in (a) and (b) of that section, was 
reversible error, notwithstanding another 
instruction that was given, which did 
mention those factors, but which was in 
hopeless conflict with the first instruction. 
Scott v. State, 446 So. 2d 580 (Miss. 1984). 

Statute defining excusable homicide 
does not extend to homicide committed in 
the course of an unlawful act nor to homi- 
cide committed with a deadly weapon. 
Hailes v. State, 315 So. 2d 917 (Miss. 
1975). 

This section [Code 1942 § 2219] does 
not excuse an offense in the commission of 



which a deadly weapon is used nor does it 
excuse the killing of a human being when 
done in the course of an unlawful act. 
Powell v. State, 279 So. 2d 161 (Miss. 
1973). 

One may not repel the attack of an 
unarmed man, not his superior in physical 
power, by slaying him; for such attack 
does not furnish sufficient evidence to one 
of ordinary strength and courage to antici- 
pate either that his life will be taken, or 
great bodily harm done, such as justifies 
the killing of his adversary. Reed v. State, 
197 So. 2d 811 (Miss. 1967). 

Insulting words can never justify a ho- 
micide, unless they are of such nature as 
to cause defendant to believe he is threat- 
ened with grave, impending danger. Reed 
v. State, 197 So. 2d 811 (Miss. 1967). 

2. Killing by accident or misfortune. 

Defendant's manslaughter conviction 
was proper because the circuit court did 
not err when it refused a proffered in- 
struction since, whether the victim was 
the initial aggressor was a question of fact 
for the jury to resolve; moreover, there 
was no evidence that the victim died as a 
result of a "tragic accident." Defendant 
deliberately grabbed the victim's wrist, 
intentionally struck the victim in the face 
three times, and it was only the victim's 
subsequent death that defendant did not 
intend; such an intentional act followed by 
an unintended consequence could not 
serve as a basis for excusable homicide, 
accident, and misfortune. Booker v. State, 
64 So. 3d 988 (Miss. Ct. App. 2010), af- 
firmed by 64 So. 3d 965, 2011 Miss. LEXIS 
316 (Miss. 2011). 

Court rejected as without merit defen- 
dant's claim that the trial court erred in 
failing to grant his motion for a judgment 
notwithstanding the verdict, given that 
the jury was instructed to consider 
whether the victim's killing was murder, 
manslaughter, or committed in self-de- 
fense and the jury had sufficient evidence 
to convict defendant of murder; although 
defendant argued that the facts supported 
either excusable or justifiable homicide, 
the facts were conflicting and created a 
jury question, as testimony and physical 
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evidence contradicted defendant's testi- 
mony that the victim backed him up steps 
and defendant having left the scene im- 
mediately after the stabbing created the 
impression that he knew the victim was 
no longer a threat. Ray v. State, 27 So. 3d 
416 (Miss. Ct. App. 2009), writ of certio- 
rari denied by 27 So. 3d 404, 2010 Miss. 
LEXIS 61 (Miss. 2010). 

Defendant's motion for a judgment not- 
withstanding the verdict pursuant to the 
Weathersby rule was properly overruled 
by the trial court because the physical 
evidence and collective testimony of a po- 
lice officer, a former friend of defendant, 
and a forensic pathologist, substantially 
contradicted defendant's version of 
events. Testimony that the victim sat in a 
chair and faced away from defendant and 
that defendant stepped back and shot the 
victim created a jury issue as to whether 
defendant shot the victim by accident. 
Gilbert v. State, 934 So. 2d 330 (Miss. Ct. 
App. 2006). 

Since defendant presented no evidence 
to support a defense of killing by accident 
or misfortune, the trial court did not err in 
not instructing the jury on that defense in 
his murder case. Montana v. State, 822 So. 
2d 954 (Miss. 2002), dismissed by 2006 
U.S. Dist. LEXIS 67838 (S.D. Miss. Sept. 
20, 2006). 

Trial court did not err in not giving 
defendant's requested instruction on kill- 
ing by accident or misfortune as that 
defense was precluded by the fact that 
defendant intentionally fired defendant's 
gun within the city limits, which was an 
unlawful act, as commission of an unlaw- 
ful act prevented a defendant from assert- 
ing such a defense. Montana v. State, 822 
So. 2d 954 (Miss. 2002), dismissed by 2006 
U.S. Dist. LEXIS 67838 (S.D. Miss. Sept. 
20, 2006). 

Since an intentional act could not fit 
within the doctrine of killing by accident 
or misfortune, and because all evidence 
showed defendant fired defendant's gun 
intentionally, defendant could not assert 
the defense of killing by accident or mis- 
fortune in defendant's murder case where 
the victim was struck in the head as the 
victim was driving away in a minivan and 
defendant fired his gun at the minivan. 
Montana v. State, 822 So. 2d 954 (Miss. 



2002), dismissed by 2006 U.S. Dist. 
LEXIS 67838 (S.D. Miss. Sept. 20, 2006). 

In a murder prosecution arising from 
events surrounding an altercation be- 
tween the defendant and others at a bar, 
the court properly instructed the jury with 
regard to accident where the defendant 
claimed that he did not think that he shot 
the victim, but that if he did, he did not 
intend to shoot her and it happened while 
he was preparing to shoot his gun in the 
air to scare off attacking bar patrons. 
Evans v. State, 797 So. 2d 811 (Miss. 
2000). 

The court properly instructed the jury 
with regard to the defense of accident 
where the defendant asserted that he did 
not think that he shot the victim, but that 
if he did, he did not intend to do so, and it 
happened as he was preparing to fire his 
gun in the air to scare off patrons in a bar 
who were attacking him. Evans v. State, 
797 So. 2d 811 (Miss. 2000). 

Under the circumstances presented, 
there was no evidentiary basis capable of 
supporting a factual finding that defen- 
dant had accidentally stabbed the victim, 
and the requested jury instruction for 
excusable homicide was properly denied. 
Webster v. State, 754 So. 2d 1232 (Miss. 
2000). 

In the prosecution of a 14 year old for 
manslaughter arising from an incident in 
which he shot another child after teasing 
her, he was not entitled to have the jury 
instructed in regard to "accident and mis- 
fortune in doing any lawful act by lawful 
means, with usual and ordinary caution, 
and without any unlawful intent," where 
the defendant admitted to unlawfully car- 
rying a concealed weapon. Towner v. 
State, 726 So. 2d 251 (Miss. Ct. App. 
1998). 

Whether killing was result of accident 
or misfortune is question for jury to decide 
after proper instruction. Miller v State, 
677 So. 2d 726 (Miss. 1996). 

Refusal to grant murder defendant's re- 
quest for jury instruction on accident or 
misfortune was reversible error; under 
defendant's version of events, he and vic- 
tim were struggling over gun when it 
discharged, and thus, it was not sudden 
combat situation, nor did shooting happen 
during commission of unlawful act. Miller 
v. State, 677 So. 2d 726 (Miss. 1996). 
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In context of determining whether de- 
fendant committed excusable homicide, 
which arises when committed by accident 
and misfortune in doing any lawful act by 
lawful means, "unlawful acts" are crimes 
or misdemeanors. Nicholson ex rel. 
Gollott v. State, 672 So. 2d 744 (Miss. 
1996). 

Defendant's display of pistol and his 
heated request for victim to shoot him, 
following his repeated threats against vic- 
tim, constituted violation of stalking stat- 
ute and was an unlawful act which would 
preclude defendant's use of accident as a 
defense to homicide charge. Nicholson ex 
rel. Gollott v. State, 672 So. 2d 744 (Miss. 
1996). 

Defense of accident to homicide charge 
was inapplicable if defendant, as he al- 
leged, fatally shot victim while attempting 
to commit suicide, an unlawful act, and 
thus defendant was not entitled to re- 
quested instruction on accident. Nichol- 
son ex rel. Gollott v. State, 672 So. 2d 744 
(Miss. 1996). 

In a homicide prosecution under this 
section, it was error to exclude evidence of 
prior threats made by the victim to the 
defendant, even though the defendant 
took the position that the ultimate shoot- 
ing was accidental, where the prior 
threats had bearing on the issue of 
whether the result was manslaughter or 
murder because they were relevant to 
show the defendant's state of mind at the 
time of the incident. Day v. State, 589 So. 
2d 637 (Miss. 1991). 

Prosecuting examination may examine 
defendant in manslaughter prosecution 
who raises defenses of justifiable homicide 
by reason of self-defense as well as excus- 
able homicide by reason of accident or 
misfortune regarding why defendant did 
not back off or flee when deceased pulled 
knife on defendant where jury is specifi- 
cally instructed that defendant is under 
no duty to flee but rather has right to 
stand ground. Burge v. State, 472 So. 2d 
392 (Miss. 1985). 

It is for jury to decide whether slaying 
constitutes manslaughter or justifiable 
homicide by reason of self-defense or ex- 
cusable homicide by reason of accident or 
misfortune where evidence shows that 
during course of argument, deceased dis- 



played knife, defendant pulled gun, 
pointed it at deceased and cocked it, and 
during ensuing scuffle, gun discharged, 
striking deceased. Burge v. State, 472 So. 
2d 392 (Miss. 1985). 

Failure of court to authorize man- 
slaughter verdict is not error where proof 
showed no element of manslaughter, 
theory of defense was that of accidental 
killing, and neither state nor defense re- 
quested an instruction on manslaughter. 
Hendrix v. State, 41 So. 2d 48 (Miss. 
1949). 

Instructions for state defining malice 
aforethought is not erroneous on ground 
that it omits reference to accidental kill- 
ing when there is little, if anything, in 
record from which inference could be 
drawn by jury that killing was accidental 
and this was matter of defense fully sub- 
mitted to jury under instruction obtained 
by defendant. Price v. State, 207 Miss. Ill, 
41 So. 2d 37 (1949), cert, denied, 338 U.S, 
844, 70 S. Ct. 92, 94 L. Ed. 516 (1949), 
reh'g denied, 338 U.S. 888, 70 S. Ct. 187, 
94 L. Ed. 545 (1949). 

An instruction permitting the jury to 
find the defendant guilty of manslaughter 
if it believed that the defendant cut or 
stabbed the deceased with a knife "as 
shown by the testimony," is not in direct 
conflict with an instruction to the effect 
that defendant could be acquitted if the 
jury found that he had killed the deceased 
as a result of an accident or misfortune 
while in the heat of passion upon a sudden 
and sufficient provocation, and does not 
constitute reversible error, where the only 
positive evidence in the case was to be 
found in the dying declarations of dece- 
dent wherein the declarant said that de- 
fendant "knifed him," and the defendant 
himself admitted that he was armed with 
an open knife at the time. Morris v. State, 
182 Miss. 763, 183 So. 694 (1938). 

Where accused unlawfully pointed pis- 
tol at deceased who was killed as result, 
court properly refused to submit acciden- 
tal killing to jury. Long v. State, 163 Miss. 
535, 141 So. 591 (1932). 

3. Killing in sudden combat. 

The defendant was not entitled to an 
instruction with regard to sudden combat 
where (1) after the defendant and his wife 
left a nightclub, the victim walked by his 
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wife while she was making a telephone 
call, knocked her into a wall, and called 
her a name, (2) the defendant saw the 
incident from about 45 feet away, went to 
aid his wife, and pursued the victim into a 
dark breezeway, (3) upon entering the 
breezeway, he felt someone (the victim) 
grab his shirt and he responded by hitting 
him twice and kicking him twice, (4) the 
victim fell and hit his head and died over 
a month later. Goff v. State, 778 So. 2d 779 
(Miss. Ct. App. 2000). 

Only time homicide cannot be excusable 
when dangerous weapon is used is when it 
takes place during sudden combat. Miller 
v. State, 677 So. 2d 726 (Miss. 1996). 

Paragraph (c) of this section [Code 1942, 
§ 2219] is not available to an aggressor. 
Jeffcoat v. State, 21 So. 2d 8 (Miss. 1945). 

Evidence that accused struck deceased 
when deceased was doing no overt act in 
or toward a combat, and that there was no 
conduct on part of deceased sufficient to 
produce any appearance that deceased 
intended any such act, did not authorize 
peremptory charge for accused under stat- 
ute denning "excusable homicide." Conner 
v. State, 179 Miss. 795, 177 So. 46 (1937). 

4. Instructions to jury. 

Jury instruction granted by the circuit 
court did not correctly state the applicable 
law on accident since it lacked all the 
elements; the jury should have been privy 
to all subsections of the statute to deter- 
mine if any of the subsections applied to 
defendant's case. McTiller v. State, 113 So. 
3d 1284 (Miss. Ct. App. 2013). 

In defendant's prosecution on a charge 
of manslaughter, the trial court correctly 
denied an instruction on excusable homi- 
cide as the evidence showed that defen- 
dant's act of shooting the victim was an 
intentional act; thus, the instruction on 
accidental killing did not apply to the facts 
of the case. Ford v. State, 52 So. 3d 1245 
(Miss. Ct. App. 2011). 

In a murder case, the trial court cor- 
rectly denied defendant's jury instruction 
because defendant's theory of the case was 
based upon his own testimony that he 
intentionally fired each shot, and there 
was no evidence from which a jury could 
have found that he fired the shots acciden- 
tally Further, there was sufficient evi- 
dence to find that defendant shot into the 



trailer house with a deliberate design to 
kill; although there was sufficient evi- 
dence that defendant had a deliberate 
design to kill his brother, defendant's in- 
tent to kill his brother was transferred to 
the sister-in-law, the actual victim. 
Walden v. State, 29 So. 3d 17 (Miss. Ct. 
App. 2008), writ of certiorari denied by 29 
So. 3d 774, 2010 Miss. LEXIS 105 (Miss. 
2010). 

Where a defendant was convicted of 
manslaughter in the shooting death of his 
wife, the trial court erred when it denied 
defendant's request to present a theory of 
the defense instruction; the denial of this 
fundamental right was reversible error. 
Chinn v. State, 958 So. 2d 1223 (Miss. 
2007). 

Defendant's argument that he acted in 
the heat of passion as a consequence of his 
being distraught over the denial of his 
visitation request was not provocation 
that the appellate court considered to be 
either sudden or sufficient within the 
meaning of the statute. Jackson v. State, 
815 So. 2d 1196 (Miss. 2002). 

Where defendant presented no evidence 
that any of the shots fired were acciden- 
tally fired, but only that the direction of 
the bullet was accidental, the court cor- 
rectly held that because the defendant 
intentionally fired the weapon, the defen- 
dant was precluded from receiving the 
requested jury instructions. Montana v. 
State, — So. 2d — , 2002 Miss. LEXIS 172 
(Miss. May 9, 2002), opinion withdrawn 
by, substituted opinion at 822 So. 2d 954, 
2002 Miss. LEXIS 220 (Miss. 2002). 

Evidence was insufficient in a murder 
prosecution to justify an instruction to the 
jury with regard to excusable homicide 
where there was no evidence that the 
defendant drew his gun in an attempt to 
break up the fight between the defendant 
and another. Robinson v. State, 758 So. 2d 
480 (Miss. Ct. App. 2000). 

5. Applicability to assault. 

Defendant's convictions for aggravated 
assault were inappropriate because the 
undisputed evidence showed that he was 
acting in necessary self-defense when the 
projectiles from his firearm struck the 
bystanders that led to his two aggravated 
assault convictions. The same principles 
contained in Miss. Code Ann. § 97-3-17 
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were applicable to make an assault that 2008), writ of certiorari denied by 998 So. 
did not result in death excusable. Rogers 2d 1010, 2008 Miss. LEXIS 668 (Miss, 
v. State, 994 So. 2d 792 (Miss. Ct. App. 2008). 
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§ 97-3-19. Homicide; murder defined; first-degree murder; 
second-degree murder; capital murder; lesser-included of- 
fenses. 

(1) The killing of a human being without the authority of law by any 
means or in any manner shall be murder in the following cases: 

(a) When done with deliberate design to effect the death of the person 
killed, or of any human being, shall be first-degree murder; 

(b) When done in the commission of an act eminently dangerous to 
others and evincing a depraved heart, regardless of human life, although 
without any premeditated design to effect the death of any particular 
individual, shall be second-degree murder; 

(c) When done without any design to effect death by any person engaged 
in the commission of any felony other than rape, kidnapping, burglary, 
arson, robbery, sexual battery, unnatural intercourse with any child under 
the age of twelve (12), or nonconsensual unnatural intercourse with man- 
kind, or felonious abuse and/or battery of a child in violation of subsection (2) 
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of Section 97-5-39, or in any attempt to commit such felonies, shall be 
first-degree murder; 

(d) When done with deliberate design to effect the death of an unborn 
child, shall be first-degree murder. 

(2) The killing of a human being without the authority of law by any 
means or in any manner shall be capital murder in the following cases: 

(a) Murder which is perpetrated by killing a peace officer or fireman 
while such officer or fireman is acting in his official capacity or by reason of 
an act performed in his official capacity, and with knowledge that the victim 
was a peace officer or fireman. For purposes of this paragraph, the term 
"peace officer" means any state or federal law enforcement officer, including, 
but not limited to, a federal park ranger, the sheriff of or police officer of a 
city or town, a conservation officer, a parole officer, a judge, senior status 
judge, special judge, district attorney, legal assistant to a district attorney, 
county prosecuting attorney or any other court official, an agent of the 
Alcoholic Beverage Control Division of the Department of Revenue, an agent 
of the Bureau of Narcotics, personnel of the Mississippi Highway Patrol, and 
the employees of the Department of Corrections who are designated as peace 
officers by the Commissioner of Corrections pursuant to Section 47-5-54, and 
the superintendent and his deputies, guards, officers and other employees of 
the Mississippi State Penitentiary; 

(b) Murder which is perpetrated by a person who is under sentence of 
life imprisonment; 

(c) Murder which is perpetrated by use or detonation of a bomb or 
explosive device; 

(d) Murder which is perpetrated by any person who has been offered or 
has received anything of value for committing the murder, and all parties to 
such a murder, are guilty as principals; 

(e) When done with or without any design to effect death, by any person 
engaged in the commission of the crime of rape, burglary, kidnapping, arson, 
robbery, sexual battery, unnatural intercourse with any child under the age 
of twelve (12), or nonconsensual unnatural intercourse with mankind, or in 
any attempt to commit such felonies; 

(f) When done with or without any design to effect death, by any person 
engaged in the commission of the crime of felonious abuse and/or battery of 
a child in violation of subsection (2) of Section 97-5-39, or in any attempt to 
commit such felony; 

(g) Murder which is perpetrated on educational property as defined in 
Section 97-37-17; 

(h) Murder which is perpetrated by the killing of any elected official of 
a county, municipal, state or federal government with knowledge that the 
victim was such public official. 

(3) An indictment for murder or capital murder shall serve as notice to the 
defendant that the indictment may include any and all lesser included offenses 
thereof, including, but not limited to, manslaughter. 
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SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 2 (3, 4); 1857, ch. 64, 
art. 165; 1871, § 2628; 1880, § 2875; 1892, § 1149; 1906, § 1227; Hemingway's 
1917, § 957; 1930, § 985; 1942, § 2215; Laws, 1974, ch. 576, § 6(1, 2); Laws, 
1983, ch. 429, § 1; Laws, 1992, ch. 508, § 1; Laws, 1996, ch. 422, § 3; Laws, 
1998, ch. 588, § 1; Laws, 2000, ch. 516, § 134; Laws, 2004, ch. 393, § 1; Laws, 
2004, ch. 515, § 2; Laws, 2013, ch. 555, § 1, eff from and after July 1, 2013. 

Joint Legislative Committee Note — Section 1 of ch. 393 Laws, 2004, effective 
from and after passage (approved April 20, 2004), amended this section. Section 2 of ch. 
515, Laws, 2004, effective from and after passage (approved May 4, 2004), also amended 
this section. As set out above, this section reflects the language of both amendments 
pursuant to Section 1-1-109 which gives the Joint Legislative Committee on Compila- 
tion, Revision and Publication of Legislation authority to integrate amendments so that 
all versions of the same code section enacted within the same legislative session may 
become effective. The Joint Committee on Compilation, Revision and Publication of 
Legislation ratified the integration of these amendments as consistent with the 
legislative intent at the July 8, 2004 meeting of the Committee. 

Amendment Notes — The 2013 amendment added "shall be first-degree murder" at 
the end of (l)(a); added "shall be second-degree murder" at the end of (1Kb); added "shall 
be first-degree murder" at the end of (l)(c); added "shall be first-degree murder" at the 
end of (l)(d); substituted "Department of Revenue" for "state tax commission" at the end 
of the second sentence of (2)(a); and made minor stylistic changes. 

Cross References — Construction of the terms "capital case," "capital offense," 
"capital crime," and "capital murder," see § 1-3-4. 

Prohibition of person convicted of crimes affecting children or other violent crimes 
from being licensed as foster parent or a foster home, see § 43-15-6. 

Investigation of hunting accidents, see § 49-4-31. 

Effect of conviction of homicide as disqualification to hold office in labor union, etc., 
see § 71-1-49. 

Murder, as provided in this section, defined as crime of violence, see § 97-3-2. 
Assault and battery with deadly weapon, see § 97-3-7. 
Penalty for murder, see § 97-3-21. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 
Reward for arrest of one fleeing homicide, see §§ 99-3-35 through 99-3-39. 
Requisites of indictment for homicide, see § 99-7-37. 
Procedures requisite in capital crime cases, see § 99-17-20. 
Conviction of constituent offense, see § 99-19-5. 

JUDICIAL DECISIONS 



I. IN GENERAL. 

1. In general. 

2. Definitions and distinctions. 

3. Plea. 

4. Sentence. 

5. Jury selection. 

6. Request for state funds. 

7. Practice and procedure. 

8. Deliberate design; malice. 

9. — Interference, use of deadly weapon. 

10. Corpus delicti. 

11. Provocation. 

12. Defenses; generally 



13. —Self-defense. 

14. Questions for jury. 

15. Mutual combat; dueling. 

16. Killing of one other than person in- 

tended. 

17. Death in consequence of improper 

treatment of wound. 

18. Murder for hire. 

19. Homicide by persons joining in com- 

mission of felony. 

20. Homicide by commission of dangerous 

act. 

21. Killing as manslaughter. 

22. Indictment. 
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23. Variance between pleading and proof. 

24. Deliberations of jury; verdict. 

25. Conviction of lesser offense. 

26. Trial; generally. 

27. — Prosecutorial misconduct. 

28. — Selection and removal of jurors. 

29. — Ineffective assistance of counsel. 

30. — Continuance. 

31. Prejudicial or harmless error; gener- 

ally. 

32. — Comment or act of counsel. 

33. — Instructions. 

34. —Self-defense. 

II. EVIDENTIARY MATTERS. 

35. — Death certificate. 

36. Evidence; generally. 

37. Witnesses — defendant as only wit- 

ness to offense. 

38. — Defendant's family members. 

39. Admissibility; generally. 

40. — Res gestae; continuing acts. 

41. — Admissions; confessions. 

42. — Motive; propensity for violence. 

43. — Photographs, other prejudicial evi- 

dence. 

44. Photographs as admissible. 

45. — Expert testimony; scientific tech- 

niques. 

46. Circumstantial evidence. 

47. Prior difficulty. 

48. Threats. 

49. Self-defense. 

50. Insanity. 

51. Sufficiency of evidence; generally. 

52. — Conviction sustained — murder. 

53. Capital murder. 

54. — Conviction not sustained. 

III. INSTRUCTIONS. 

55. In general. 

56. Variance between pleadings and in- 

structions. 

57. Terms and definitions. 

58. Lesser included offenses. 

59. Depraved heart murder. 

60. Failure to give manslaughter instruc- 

tion — where accused fails to re- 
quest. 

61. — Where evidence supports man- 

slaughter. 

62. — Where evidence does not support 

manslaughter. 

63. — Where underlying offense is rob- 

bery. 



64. Manslaughter instruction given 

where evidence sufficient for mur- 
der. 

65. Failure to limit conviction to man- 

slaughter. 

66. Accessories, accomplices. 

67. Cautionary instructions. 

68. Peremptory instructions. 

69. Defendant's theory of defense. 

70. Flight as evidence of guilt. 

71. Malice or deliberate design. 

72. Self-defense. 

73. Miscellaneous. 

74. Death penalty. 

75. Aiding And Abetting. 

76. Instructions properly denied. 

I. IN GENERAL. 

1. In general. 

Double jeopardy did not bar defendant's 
prosecution for murder, Miss. Code Ann. 
§ 97-3-19(2)(e), and kidnapping, Miss. 
Code Ann. § 97-3-53, because murder and 
kidnapping had separate statutory ele- 
ments, requiring different facts. McBeath 
v. State, 66 So. 3d 663 (Miss. Ct. App. 
2010), writ of certiorari denied by 69 So. 
3d 9, 2011 Miss. LEXIS 373 (Miss. 2011). 

Defendant's capital murder conviction 
under Miss. Code Ann. § 97-3-19(2)(e) 
was reversed where his indictment was 
insufficient to charge him with capital 
murder or burglary because it failed to 
assert the underlying offense that com- 
prised the burglary; it also failed to charge 
him with murder or manslaughter where 
it omitted the term "unlawfully" or the 
phrase "without the authority of law." 
Jackson v. State, — So. 3d — , 2010 Miss. 
LEXIS 170 (Miss. Apr. 1, 2010). 

Defendant's capital murder conviction 
in violation of Miss. Code Ann. § 97-3- 
19(2)(a) was proper where the statute did 
not violate U.S. Const, amends. VIII and 
XIV. The fact that Mississippi's capital 
murder scheme made the death penalty a 
possible punishment for felony murder 
where there was no requirement to prove 
an intent to kill, and not premeditated 
murder, did not make the Mississippi 
capital murder statute unconstitutional. 
Davis v. State, 914 So. 2d 200 (Miss. Ct. 
App. 2005), writ of certiorari denied by 
921 So. 2d 344, 2005 Miss. LEXIS 746 
(Miss. 2005), writ of certiorari denied by 
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549 U.S. 856, 127 S. Ct. 133, 166 L. Ed. 2d 
98, 2006 U.S. LEXIS 6743, 75 U.S.L.W. 
3167 (2006). 

Evidence was sufficient to support de- 
fendant's conviction for capital murder 
pursuant to Miss. Code Ann. § 97-3- 
19(2)(e) based on an underlying burglary 
felony where the evidence showed that 
defendant killed his ex-girlfriend's 
brother after breaking into the girlfriend's 
home with the intent to kill her and her 
mother. Also the indictment sufficiently 
specified the underlying burglary offense. 
Hodges v. State, 912 So. 2d 730 (Miss. 
2005), writ of certiorari denied by 546 U.S. 
1037, 126 S. Ct. 739, 163 L. Ed. 2d 579, 
2005 U.S. LEXIS 8670, 74 U.S.L.W. 3322 
(2005), remanded by 2006 Miss. LEXIS 
214 (Miss. Apr. 20, 2006). 

It was previously determined that Miss. 
Code Ann. § 97-3-19(e), the portion of 
Mississippi's death penalty statute that 
provides for the application of the statute 
to all defendants found guilty of felony 
murder, is constitutional, as is Miss. Code 
Ann. § 99-19-101, which provides that a 
jury is to determine punishment in capital 
cases, and lists the mitigating and aggra- 
vating factors to be considered; jury in- 
structions used in defendant's capital 
murder trial were in compliance with 
Enmund and Tison, in that the jury found 
that all four factors contained in Miss. 
Code Ann. § 99-19-101 as to intent be- 
yond a reasonable doubt were present, 
including that defendant had intended to 
kill the victim. Grayson v. State, 879 So. 
2d 1008 (Miss. 2004), writ of certiorari 
denied by 543 U.S. 1155, 125 S. Ct. 1301, 
161 L. Ed. 2d 122, 2005 U.S. LEXIS 1593, 
73 U.S.L.W. 3495 (2005). 

Where four eyewitnesses testified they 
saw the defendant point a gun and fire at 
the victim, that the victim was unarmed 
and made no gestures to suggest that he 
had a weapon or that he intended any 
harm to defendant, and where other wit- 
nesses testified that defendant, after the 
first confrontation of the day, acquired a 
gun and made purposeful efforts to lo- 
cated the victim, a jury could reasonably 
have found that defendant had a deliber- 
ate design to kill the victim and that he 
carried out that plan. Carter v. State, 845 
So. 2d 748 (Miss. Ct. App. 2003). 



Defendant's supported allegations that 
his guilty plea to murdering his girlfriend 
was involuntary and the result of coercion 
because his attorney refused to investi- 
gate an allegedly incorrect criminal record 
that would have shown defendant to be a 
habitual criminal could properly be re- 
jected by the trial court considering defen- 
dant's motion for postconviction relief 
without holding an evidentiary hearing; 
trial court could properly impose a life 
sentence without referring the matter to a 
jury. Riley v. State, 848 So. 2d 888 (Miss. 
Ct. App. 2003). 

Where a trial court fails to instruct the 
jury on the underlying felony in a capital 
murder prosecution, the Mississippi Su- 
preme Court applies a harmless error 
analysis. Kolberg v. State, 829 So. 2d 29 
(Miss. 2002), writ of certiorari denied by 
538 U.S. 981, 123 S. Ct. 1787, 155 L. Ed. 
2d 672, 2003 U.S. LEXIS 3010, 71 
U.S.L.W. 3666 (2003). 

Trial court did not err in not declaring 
Mississippi's death penalty statute, con- 
tained in Miss. Code Ann. § 97-3-19(e), 
unconstitutional as the death sentence 
was not excessive in relation to defen- 
dant's crime of stabbing a 78-year old 
woman to death and death sentences were 
imposed with reasonable consistency in 
Mississippi such that imposing a death 
sentence in defendant's case was not im- 
proper. Grayson v. State, 806 So. 2d 241 
(Miss. 2001), writ of certiorari denied by 
537 U.S. 973, 123 S. Ct. 466, 154 L. Ed. 2d 
329, 2002 U.S. LEXIS 7800, 71 U.S.L.W. 
3281 (2002). 

Subsection (2)(f) of this section is consti- 
tutional, notwithstanding that it does not 
require deliberate design. Miller v. State, 
748 So. 2d 100 (Miss. 1999). 

The phrase "without authority of law" is 
an element of capital murder as defined by 
subsection (2)(e) of this section. Edwards 
v. State, 737 So. 2d 275 (Miss. 1999). 

The State supreme court rejected the 
contention that this section is unconstitu- 
tional due to its failure to clearly define 
"deliberate design;" the defendant did not 
meet his burden of proving beyond a rea- 
sonable doubt that the statute is uncon- 
stitutionally vague. Jones v. State, 710 So. 
2d 870 (Miss. 1998). 

Capital murder defendant cannot be 
convicted of both capital murder and un- 
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derlying felony, as defendant cannot be 
twice prosecuted for the same actions. 
Wilcher v. State, 697 So. 2d 1087 (Miss. 
1997), reh'g denied, 697 So. 2d 1191 (Miss. 
1997), cert, denied, 522 U.S. 1053, 118 S. 
Ct. 705, 139 L. Ed. 2d 647 (1998), reh'g 
denied, 522 U.S. 1154, 118 S. Ct. 1181, 140 
L. Ed. 2d 188 (1998). 

Aggravating factor of murder commit- 
ted during course of robbery is constitu- 
tional. Wilcher v. State, 697 So. 2d 1087 
(Miss. 1997), reh'g denied, 697 So. 2d 1191 
(Miss. 1997), cert, denied, 522 U.S. 1053, 
118 S. Ct. 705, 139 L. Ed. 2d 647 (1998), 
reh'g denied, 522 U.S. 1154, 118 S. Ct. 
1181, 140 L. Ed. 2d 188 (1998). 

Defendant could be prosecuted for capi- 
tal murder based on felony murder, even 
though he could also have been charged 
with manslaughter. Blue v. State, 674 So. 
2d 1184 (Miss. 1996), cert, denied, 519 
U.S. 1030, 117 S. Ct. 588, 136 L. Ed. 2d 
517 (1996). 

Where defendant was charged with two 
acts of sexual battery, one of which consti- 
tuted the underlying felony to the capital 
murder and the other of which served as 
the basis of separate sexual battery con- 
viction, the latter aggravated the crime 
and narrowed the class of defendants eli- 
gible for the death penalty substantially. 
Blue v. State, 674 So. 2d 1184 (Miss. 
1996), cert, denied, 519 U.S. 1030, 117 S. 
Ct. 588, 136 L. Ed. 2d 517 (1996). 

Because defendant had previously been 
convicted of aggravated assault and certi- 
fied as an adult, he would not have been 
entitled to a youth court hearing for his 
capital murder charge even if such a hear- 
ing would otherwise be required. Blue v. 
State, 674 So. 2d 1184 (Miss. 1996), cert, 
denied, 519 U.S. 1030, 117 S. Ct. 588, 136 
L. Ed. 2d 517 (1996). 

A defendant's convictions for both mur- 
der-for-hire capital murder under subsec- 
tion (2)(d) of this section and conspiracy to 
commit capital murder under § 97-1-1 
violated the constitutional protection 
against double jeopardy, since the defini- 
tion of murder-for-hire in subsection (2)(d) 
of this section completely encompasses 
the agreement or conspiracy to commit 
capital murder. Colosimo v. Senatobia Mo- 
tor Inn, Inc., 662 So. 2d 552 (Miss. 1995). 

The constitutional principles of double 
jeopardy are not violated by the "double 



use" of the pecuniary gain factor in elevat- 
ing a murder to the status of capital 
murder because it was perpetrated by one 
who had been given something of value for 
the killing pursuant to subsection (2)(d) of 
this section and in imposing the death 
penalty for committing murder by pecuni- 
ary gain pursuant to § 99-19-101(5)(f). 
Nixon v. State, 533 So. 2d 1078 (Miss. 
1987), cert, denied, 490 U.S. 1102, 109 S. 
Ct. 2458, 104 L. Ed. 2d 1012 (1989), reh'g 
denied, 492 U.S. 932, 110 S. Ct. 13, 106 L. 
Ed. 2d 628 (1989), post-conviction relief 
denied, 641 So. 2d 751 (Miss. 1994), cert, 
denied, 513 U.S. 1120, 115 S. Ct. 922, 130 
L. Ed. 2d 802 (1995). 

Merger doctrine does not apply, and 
therefore underlying crime of felonious 
child abuse does not merge into murder, 
because societal interests are different re- 
garding capital murder statute and felo- 
nious child abuse statute, former designed 
to punish and act as deterrent to such 
crimes should death result, the latter in- 
tended to protect children. Faraga v. 
State, 514 So. 2d 295 (Miss. 1987), cert, 
denied, 487 U.S. 1210, 108 S. Ct. 2858, 
101 L. Ed. 2d 894 (1988), reh'g denied, 487 
U.S. 1263, 109 S. Ct. 25, 101 L. Ed. 2d 976 
(1988), post-conviction relief denied, 557 
So. 2d 771 (Miss. 1990). 

Intent of legislature was that serious 
child abusers would be guilty of capital 
murder if child died. Faraga v. State, 514 
So. 2d 295 (Miss. 1987), cert, denied, 487 
U.S. 1210, 108 S. Ct. 2858, 101 L. Ed. 2d 
894 (1988), reh'g denied, 487 U.S. 1263, 
109 S. Ct. 25, 101 L. Ed. 2d 976 (1988), 
post-conviction relief denied, 557 So. 2d 
771 (Miss. 1990). 

District Attorney's statements that de- 
fendant had spent 6 years in jail in Cuba 
and had been arrested and imprisoned in 
Texas, both of which showed significant 
history of criminal activity, were not used 
against defendant as aggravating circum- 
stances, because it was proper for District 
Attorney to rebut defendant's argument 
that absence of criminal activity should be 
regarded as mitigating circumstance. De- 
fendant admitted he had previously been 
convicted in Cuba for possession of mari- 
juana, had been imprisoned in Cuba for 4 
years as political prisoner, and had been 
arrested in Texas but was not convicted of 
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anything. Faraga v. State, 514 So. 2d 295 
(Miss. 1987), cert, denied, 487 U.S. 1210, 
108 S. Ct. 2858, 101 L. Ed. 2d 894 (1988), 
reh'g denied, 487 U.S. 1263, 109 S. Ct. 25, 
101 L. Ed. 2d 976 (1988), post-conviction 
relief denied, 557 So. 2d 771 (Miss. 1990). 

Circuit Court did not err when it al- 
lowed witness to testify who had refused 
to talk to defense counsel prior to trial 
unless District Attorney could be present 
during interview; it was also not error for 
Circuit Court to refuse to order disclosure 
of pre-trial statement of same witness, 
where there was no inconsistency between 
pre-trial statement and testimony of wit- 
ness at trial. Tolbert v. State, 511 So. 2d 
1368 (Miss. 1987), cert, denied, 484 U.S. 
1016, 108 S. Ct. 723, 98 L. Ed. 2d 672 
(1988). 

Trial court may deny defendant's re- 
quest for permanent injunction enjoining 
media from covering pretrial motions and 
hearings in capital murder case. Johnson 
v. State, 476 So. 2d 1195 (Miss. 1985). 

Venue for murder prosecution is proper 
in county in which body of victim is found. 
Hickson v. State, 472 So. 2d 379 (Miss. 
1985). 

Trial judge does not impermissibly deny 
murder defendant right to counsel by de- 
nying motion by defense counsel for leave 
to withdraw which is filed within 2 weeks 
from date case is to be tried where attor- 
ney ably cross-examines state's witnesses 
at trial, raises appropriate objections to 
inadmissible material, files numerous 
pretrial motions, succeeds in having de- 
fendant's custodial statements sup- 
pressed and in fact is successful in obtain- 
ing verdict of less than capital murder. 
Fairley v. State, 467 So. 2d 894 (Miss. 
1985), cert, denied, 474 U.S. 855, 106 S. 
Ct. 160, 88 L. Ed. 2d 133 (1985). 

In a prosecution for capital murder 
(subsection (2)(e) of this section), the trial 
court did not err in failing to suppress 
defendant's confession, despite defen- 
dant's contention that the confession was 
not voluntary because he was concerned 
that the police were implicating his 
brother in the murder when in fact his 
brother was not involved, where the re- 
cord was replete with evidence that defen- 
dant was given his Miranda rights on 
several occasions and where the record 



would not support a conclusion that his 
concern was used by officers to overreach 
him. Reddix v. State, 381 So. 2d 999 (Miss. 
1980), cert, denied, 449 U.S. 986, 101 S. 
Ct. 408, 66 L. Ed. 2d 251 (1980), habeas 
corpus granted, 554 F. Supp. 1212 (S.D. 
Miss. 1983), aff'd in part, rev'd in part and 
remanded, 728 F.2d 705 (5th Cir. 1984), 
reh'g denied, 732 F.2d 494 (5th Cir. 1984), 
cert, denied, 469 U.S. 990, 105 S. Ct. 397, 
83 L. Ed. 2d 331 (1984), on subsequent 
appeal, 547 So. 2d 792 (Miss. 1989). 

This section is constitutional despite 
the language permitting the imposition of 
death upon one who harbors no specific 
intent to kill. Furthermore, since there 
are no statutory limitations on the miti- 
gating factors that may be considered in 
the capital sentencing process (§ 97-3- 
21), it suffers no constitutional infirmities. 
Lockett v. Ohio, 438 U.S. 586, 98 S. Ct. 
2954, 57 L. Ed. 2d 973 (1978); Culberson v. 
State, 379 So. 2d 499 (Miss. 1979), cert, 
denied, 449 U.S. 986, 101 S. Ct. 406, 66 L. 
Ed. 2d 250 (1980), reh'g denied, 449 U.S. 
1103, 101 S. Ct. 903, 66 L. Ed. 2d 831 
(1981), post-conviction relief denied, 580 
So. 2d 1136 (Miss. 1990), cert, denied, 502 
U.S. 943, 112 S. Ct. 383, 116 L. Ed. 2d 334 
(1991), denial of post-conviction relief 
aff'd, 612 So. 2d 342 (Miss. 1992). 

Where a victim was raped and mur- 
dered during a connected chain of events, 
a conviction for capital murder was proper 
under subsection (2)(e) of this section even 
though the death of the victim was not a 
result of the actual rape. Pickle v. State, 
345 So. 2d 623 (Miss. 1977). 

Test of defendant's criminal responsibil- 
ity is his ability at the time he committed 
the act to realize the nature and quality 
thereof, and to distinguish right from 
wrong. Smith v. State, 95 Miss. 786, 49 So. 
945, Am. Ann. Cas. 1912A,23 (1909). 

2. Definitions and distinctions. 

Although depraved-heart murder and 
culpable-negligence manslaughter share 
some elements, they are separate crimes 
with differing states of culpability; de- 
praved-heart murder involves a higher 
degree of recklessness from which malice 
of deliberate design may be implied. Nich- 
ols v. State, 27 So. 3d 433 (Miss. Ct. App. 
2009), writ of certiorari denied by 27 So. 
3d 404, 2010 Miss. LEXIS 70 (Miss. 2010), 
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writ of certiorari denied by 131 S. Ct. 97, 
178 L. Ed. 2d 61, 2010 U.S. LEXIS 5836, 
79 U.S.L.W. 3197 (U.S. 2010). 

Miss. Code Ann. § 97-3-19(2)(e) did not 
address whether the victim in a felony- 
murder case had to be innocent as it 
simply stated that capital murder was the 
killing of a human being without author- 
ity of law by any means or in any manner 
when committed, regardless of intent, by 
a person engaged in one of several enu- 
merated felonies; robbery was one of the 
enumerated felonies, and the jury found 
that defendant killed the victim during 
the commission of a robbery. Grant v. 
State, 8 So. 3d 213 (Miss. Ct. App. 2008), 
writ of certiorari denied by 12 So. 3d 531, 
2009 Miss. LEXIS 207 (Miss. 2009). 

Defendant's prosecutions for both shoot- 
ing into a vehicle under Miss. Code Ann. 
§ 97-25-47 and murder under Miss. Code 
Ann. § 97-3-19(l)(a), did not subject him 
to double jeopardy since the crimes 
charged required additional facts sepa- 
rate from each other; murder, unlike 
shooting into a vehicle, required the delib- 
erate killing of an individual and did not 
require defendant to have shot into a 
vehicle, while shooting into a vehicle re- 
quired only that defendant willfully shot 
into or at a vehicle, Further, the facts were 
such that it was not clear whether defen- 
dant shot into the vehicle when he killed 
the victim, as there was testimony to the 
effect that the victim may have had all or 
part of his head outside the vehicle when 
he was shot; in essence, the facts were 
such that defendant could have been 
found guilty of murder and of shooting 
into a vehicle without any risk of exposure 
to double jeopardy. Peacock v. State, 970 
So. 2d 197 (Miss. Ct. App. 2007). 

Miss. Code Ann. § 97-3-19(2) capital 
murders were found where underlying 
felonies of burglary and felony child abuse 
elevated murders of defendant's ex-wife's 
family to captial status; the offenses were 
not merged. Stevens v. State, 806 So. 2d 
1031 (Miss. 2001), writ of certiorari de- 
nied by 537 U.S. 1232, 123 S. Ct. 1384, 
155 L. Ed. 2d 195, 2003 U.S. LEXIS 1755, 
71 U.S.L.W. 3566 (2003). 

Subsections (a) and (b), which define 
premeditated murder and depraved heart 
murder, respectively, have been coalesced 



by long standing and widely accepted case 
law because, as a matter of common sense, 
every murder done with deliberate design 
to effect the death of another human being 
is by definition done in the commission of 
an act imminently dangerous to others 
and evincing a depraved heart, without 
regard for human life. Ruttley v. State, 
746 So. 2d 872 (Miss. Ct. App. 1998). 

Statute allowing conviction of capital 
murder if murder is committed by one 
who is "under sentence of life imprison- 
ment" applies to persons who are on pa- 
role from life term. Taylor v. State, 672 So. 
2d 1246 (Miss. 1996), cert, denied, 519 
U.S. 994, 117 S. Ct. 486, 136 L. Ed. 2d 379 
(1996), reh'g denied, 519 U.S. 1085, 117 S. 
Ct. 755, 136 L. Ed. 2d 692 (1997). 

In the sentencing phase of a capital 
murder prosecution, the State's closing 
argument did not constitute a comment on 
the defendant's failure to take the witness 
stand in his own defense where the State 
made the following argument: "Do you 
think she was suffering? Do you think 
that's cruel and atrocious, and what's even 
more than that, what do you think was 
running through [defendant's] head as he 
sat through watching her gag on her own 
blood? What do you think he was think- 
ing?" Thorson v. State, 653 So. 2d 876 
(Miss. 1994). 

Although the structure of this section 
suggests that deliberate design/premedi- 
tated murder and depraved heart murder 
are 2 different, mutually exclusive catego- 
ries of murder, every murder done with 
deliberate design to effect the death of 
another human being is by definition done 
in the commission of an act eminently 
dangerous to others and evincing a de- 
praved heart, regardless of human life; 
Mississippi cases have for all practical 
purposes coalesced the 2 so that subsec- 
tion (l)(b) subsumes (l)(a) of this section. 
Mallett v. State, 606 So. 2d 1092 (Miss. 
1992). 

The difference between attempted mur- 
der and aggravated assault is the specific 
intent requirement, for the former, and 
the element of deadly weapon use, for the 
latter. In many fact scenarios, both 
charges are established by the same evi- 
dence. McGowan v. State, 541 So. 2d 1027 
(Miss. 1989). 
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A burglary perpetrated with the specific 
intent of killing a person inside of the 
burglared premises will not be deemed to 
be merged into, or an integral part of the, 
murder committed, so as to preclude a 
capital murder charge. Smith v. State, 499 
So. 2d 750 (Miss. 1986). 

A killing subsequent to a burglary does 
not negate the burglary but, rather, the 
burglary remains a separate and distinct 
crime from the succeeding killing, and the 
2 crimes form the foundation for a capital 
murder charge. Smith v. State, 499 So. 2d 
750 (Miss. 1986). 

The chief distinction between murder 
and manslaughter is the presence of de- 
liberation and malice in murder and its 
absence in manslaughter. Carter v. State, 
198 Miss. 523, 21 So. 2d 404 (1945). 

Death of woman from abortion either 
"murder" or "manslaughter." Lee v. State, 
124 Miss. 398, 86 So. 856 (1921). 

3. Plea. 

Inmate who pled guilty to murder under 
Miss. Code Ann. § 97-3-19(l)(a) waived 
his right to challenge the sufficiency of the 
State's evidence. Higginbotham v. State, 
114 So. 3d 9 (Miss. Ct. App. 2012), writ of 
certiorari denied by 116 So. 3d 1072, 2013 
Miss. LEXIS 317 (Miss. 2013). 

Defendant's guilty plea to murder under 
Miss. Code Ann. § 97-3-19(l)(a) was 
knowing, voluntary, and intelligent as de- 
fense counsel correctly advised the inmate 
that when he reached the 65, he could 
petition to be released from custody under 
Miss. Code Ann. § 47-5-139(l)(a); while 
counsel might have used the term "parole 
eligibility" rather than the correct term 
"conditional release," he correctly advised 
the inmate that he would be eligible for 
release at age 65. Higginbotham v. State, 
114 So. 3d 9 (Miss. Ct. App. 2012), writ of 
certiorari denied by 116 So. 3d 1072, 2013 
Miss. LEXIS 317 (Miss. 2013). 

Defendant was not entitled to post-con- 
viction relief because the motion was filed 
outside of the three-year limitation of 
Miss. Code Ann. § 99-39-5(2) and when 
defendant pled guilty to murder in viola- 
tion of Miss. Code Ann. § 97-3-19(l)(a), 
defendant stated that he understood the 
nature of the charge, the elements of the 
crime, and the consequences of pleading 
guilty to such a crime; thus, defendant 



was sufficiently informed of the elements 
of murder and the consequences of plead- 
ing guilty to such a crime to make defen- 
dant's guilty plea intelligent and volun- 
tary. Shanks v. State, 972 So. 2d 734 
(Miss. Ct. App. 2007), writ of certiorari 
denied by 973 So. 2d 244, 2008 Miss. 
LEXIS 24 (Miss. 2008). 

Defendant's ex post facto rights were 
knowingly waived where there was testi- 
mony that defendant's attorneys indicated 
that defendant would waive any and all 
rights to effectuate the plea agreement for 
armed robbery as an habitual offender, 
and avoid a possible death sentence on a 
murder charge. Bell v. State, 751 So. 2d 
1035 (Miss. 1999). 

Defendant who pleaded guilty to 
charges of capital murder and conspiracy 
was properly informed by trial court of 
possible sentences, and guilty plea was 
not involuntarily entered and was valid; 
defendant was fully advised of nature of 
charges against him and of consequences 
of guilty pleas, life sentence was only 
sentence court could impose, no minimum 
sentence existed for conspiracy, and defen- 
dant was not coerced, intimidated, or 
promised any reward beyond district at- 
torney's announced recommendation for 
sentence. Simpson v. State, 678 So. 2d 712 
(Miss. 1996). 

A trial court erred in allowing a defen- 
dant to plead guilty to both capital murder 
and the underlying felony of burglary 
which elevated the murder to capital mur- 
der; sentencing the defendant separately 
for both felony murder and the underlying 
felony violated his right against double 
jeopardy. Fuselier v. State, 654 So. 2d 519 
(Miss. 1995). 

A trial court erred in allowing a defen- 
dant to plead guilty to both capital murder 
and burglary where the burglary was the 
underlying felony elevating the crime of 
murder to capital murder, and there was 
no separate indictment for burglary. 
Fuselier v. State, 654 So. 2d 519 (Miss. 
1995). 

A circuit court properly summarily de- 
nied a defendant's post-conviction relief 
motion to vacate his murder conviction on 
the ground that his guilty plea was not 
made knowingly and intelligently and 
was devoid of a factual basis, even though 
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the defendant did not admit outright that 
the killing of the victim was malicious, 
where the defendant struck the victim 
twice with the butt of a gun during an 
altercation and continued to knock the 
victim down each time he pulled himself 
up, and there was nothing in the record to 
suggest that the defendant was offered 
any hope of reward for entering his plea of 
guilty or that he was coerced, threatened 
or intimidated into making it, but, to the 
contrary, the circuit court interrogated the 
defendant thoroughly and carefully ex- 
plained to him the full gamut of constitu- 
tional protections available to him as well 
as the ramifications of entering a guilty 
plea. Lott v. State, 597 So. 2d 627 (Miss. 
1992). 

Before a trial court may accept a guilty 
plea, it must have before it substantial 
evidence that the accused did commit the 
legally denned offense to which he or she 
is offering the plea. What facts must be 
shown are a function of the definition of 
the crime and its assorted elements. A 
factual showing does not fail merely be- 
cause it does not flush out the details 
which might be brought forth at trial. 
Rules of evidence may be relaxed at plea 
hearings, and fair inference favorable to 
guilt may facilitate the finding. There 
must be enough that the court may say 
with confidence that the prosecution could 
prove the accused guilty of the crime 
charged. Thus, there was an adequate 
factual basis for a defendant's plea of 
guilty to murder, even though the defen- 
dant advised the trial court at the plea 
hearing that he "didn't do the shooting," 
where the defendant admitted that he was 
at the crime scene, the prosecution's sum- 
mary of the proof showed guilt and was 
made in the defendant's presence, and, 
even taking the defendant's version of the 
facts, it was fairly inferable that a third 
party shot and killed the victim under 
circumstances where the defendant was 
an accessory before the fact. Corley v. 
State, 585 So. 2d 765 (Miss. 1991). 

Defendant who is granted new trial, 
after having previously been tried for 
capital murder and found guilty, and who 
enters plea of guilty to murder prior to 
second trial on basis of erroneous advice 
from counsel that he could be given death 



penalty upon retrial is entitled to with- 
draw guilty plea and be given new trial at 
which, upon conviction, maximum penalty 
imposed could be life imprisonment. 
Odom v. State, 483 So. 2d 343 (Miss. 
1986). 

Prosecutor's disclosure in capital mur- 
der case of plea agreement with state 
witness does not constitute impermissible 
affirmation or bolstering by prosecutor of 
credibility of witness. Cabello v. State, 471 
So. 2d 332 (Miss. 1985), cert, denied, 476 
U.S. 1164, 106 S. Ct. 2291, 90 L. Ed. 2d 
732 (1986). 

Where defendant fired a deadly weapon 
into a crowd the jury was justified in 
finding malice and motive from this act 
and could find the defendant guilty of 
murder. Bass v. State, 54 So. 2d 259 (Miss. 
1951). 

4. Sentence. 

As defendant was 15 at the time of the 
murder and pursuant to Miss. Code Ann 
§ 47-7-3(l)(h) was not eligible for parole, 
and as Miller v. Alabama, 2012 U.S. 
LEXIS 4873, was decided while his appeal 
was pending, his life sentence was vacated 
and the case was remanded so the trial 
court could consider the Miller factors 
before determining sentence. Parker v. 
State, 119 So. 3d 987 (Miss. 2013). 

In a post-conviction relief proceeding in 
which a pro se state inmate had been 
indicted for capital murder and pled guilty 
to the reduced charge of murder, in viola- 
tion of Miss. Code Ann. § 97-3-19(l)(a), 
the only exception that he alleged allowed 
him to file a successive writ was the exis- 
tence of an intervening decision. With 
regard solely to his proposed unconstitu- 
tional life sentence, he argued that the 
Apprendi decision and the Blakely deci- 
sion satisfied the intervening-decision ex- 
ception; however, those decisions did not 
provide any support for his claim since life 
was the only sentence available under 
Miss. Code Ann. § 97-3-21. Glass v. State, 
45 So. 3d 1200 (Miss. Ct. App. 2010), writ 
of certiorari denied by 49 So. 3d 636, 2010 
Miss. LEXIS 554 (Miss. 2010). 

In a case in which defendant appealed 
his sentence of death by lethal injection 
for violating Miss. Code Ann. § 97-3- 
19(2)(f), nothing in the record supported a 
finding that the death sentence was im- 
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posed under the influence of passion, 
prejudice, or any other arbitrary factor. 
The findings by the trial judge were sup- 
ported by the record, and upon compari- 
son to other factually similar cases where 
the death sentence was imposed, the sen- 
tence of death was not disproportionate in 
the present case. Wilson v. State, 21 So. 3d 
572 (Miss. 2009), writ of certiorari denied 
by 560 U.S. 909, 130 S. Ct. 3282, 176 L. 
Ed. 2d 1191, 2010 U.S. LEXIS 3966, 78 
U.S.L.W. 3668 (2010). 

Defendant asserted that he was improp- 
erly sentenced to life imprisonment with- 
out the possibility of parole for murder; 
however, that was the sentence for capital 
murder. Because defendant was only sen- 
tenced to life imprisonment, not to life 
without the possibility of parole, under 
Miss. Code Ann. § 97-3-21, defendant's 
sentence for murder under Miss. Code 
Ann. § 97-3-19(1) was proper. Staten v. 
State, 989 So. 2d 938 (Miss. Ct. App. 
2008), writ of certiorari denied by 993 So. 
2d 832, 2008 Miss. LEXIS 400 (Miss. 
2008). 

Where defendant entered a plea of 
guilty to murder as a habitual offender, he 
was sentenced to serve a term of life in 
custody of the Mississippi Department of 
Corrections, without the possibility of pa- 
role. Defendant was not entitled to post- 
conviction relief. Padgett v. State, 938 So. 
2d 876 (Miss. Ct. App. 2006), writ of cer- 
tiorari denied by 937 So. 2d 450, 2006 
Miss. LEXIS 603 (Miss. 2006). 

Inmate's claim that when reading Miss. 
Code Ann. § 97-5-39(2)(c) in conjunction 
with Miss. Code Ann. § 97-3-19(2)(f), the 
result was an automatic implication of a 
capital crime regardless of how or in what 
manner the child suffered death, was pro- 
cedurally barred under Miss. Code Ann. 
§ 99-39-21(1) because it could have been 
raised on direct appeal and was not; the 
claim was also without merit because the 
Mississippi Supreme Court had previ- 
ously found that upon reading the stat- 
utes in conjunction that they were consti- 
tutional. Brawner v State, 947 So. 2d 254 
(Miss. 2006), dismissed by 2010 U.S. Dist. 
LEXIS 7487 (N.D. Miss. Jan. 27, 2010). 

There was no merit in the allegation 
that the jury considered extraneous reli- 
gious matters in connection with the sen- 



tencing phase of an inmate's capital mur- 
der trial because the inmate failed to show 
how the jury was improperly influenced 
and jurors were entitled to rely on all their 
experiences as long as they followed the 
law. Smith v. State, 877 So. 2d 369 (Miss. 
2004). 

Court found no merit in an inmate's 
claim that counsel was ineffective for fail- 
ing to adequately investigate, develop, 
and present mitigation evidence at the 
sentencing phase for capital murder; some 
of the proposed evidence would have been 
irrelevant or inadmissible, and most of the 
proposed testimony was testified to by the 
inmate's mother, and there was a minimal 
showing of deficient performance and no 
assertion of prejudice. Smith v. State, 877 
So. 2d 369 (Miss. 2004). 

Because the court had already deter- 
mined on direct appeal that an inmate's 
sentence for capital murder was not dis- 
proportionate, even though it appeared 
that co-defendant was the actual trigger- 
man, and nothing changed the court's de- 
termination, the inmate's claim that the 
inmate's death sentence was subject to 
review was without merit. Smith v. State, 
877 So. 2d 369 (Miss. 2004). 

Given case law, the court could not 
constitutionally deny an inmate the op- 
portunity to present the issue of the in- 
mate's possible mental retardation to the 
trial court in connection with the inmate's 
death sentence for capital murder. Smith 
v State, 877 So. 2d 369 (Miss. 2004). 

There was no merit in the allegation 
that the jury failed to consider an inmate's 
conviction and sentence for capital mur- 
der separately from co-defendant's; the 
court first noted that the issue was raised 
on direct appeal and was therefore barred 
pursuant to Miss. Code Ann. § 99-39- 
21(2), and in any event, the jury returned 
individualized verdicts and the evidence 
showed that the jury considered the in- 
mate separately. Smith v. State, 877 So. 
2d 369 (Miss. 2004). 

Jury executed process for narrowing 
class of persons eligible for death penalty 
by finding that defendant intended to kill 
and actually killed victim while contem- 
plating that lethal force would be used in 
her murder, and, thus, felony murder ag- 
gravating circumstance was not constitu- 
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tionally infirm and penalty was not dis- 
proportionate to crime. Berry v. State, 703 
So. 2d 269 (Miss. 1997). 

Felony-murder aggravator is not dis- 
proportionate within meaning of Eighth 
Amendment, although unintentional 
felony murder is punishable by death, 
while premeditated murder, standing 
alone, is not; not every defendant eligible 
for death penalty will have committed 
murder while in course of robbery or kid- 
napping or other statutorily enumerated 
felonies, and thus, felony-murder 
aggravator genuinely narrows class of de- 
fendants eligible for death penalty. 
Wilcher v. State, 697 So. 2d 1123 (Miss. 
1997), reh'g denied, 697 So. 2d 1191 (Miss. 
1997), cert, denied, 522 U.S. 1053, 118 S. 
Ct. 705, 139 L. Ed. 2d 647 (1998), reh'g 
denied, 522 U.S. 1154, 118 S. Ct. 1181, 140 
L. Ed. 2d 188 (1998). 

In order to impose death sentence, jury 
must determine that defendant either ac- 
tually killed, attempted to kill, and in- 
tended that killing take place, or intended 
that lethal force would be employed. Blue 
v. State, 674 So. 2d 1184 (Miss. 1996), cert, 
denied, 519 U.S. 1030, 117 S. Ct. 588, 136 
L. Ed. 2d 517 (1996). 

Upon determining that defendant actu- 
ally killed or intended that a killing take 
place, jury must identify and weigh aggra- 
vating circumstances against mitigating 
circumstances which it has identified and, 
if it is unable to find aggravating circum- 
stance or determines that aggravating cir- 
cumstance is outweighed by mitigating 
circumstances, death penalty is statuto- 
rily barred. Blue v. State, 674 So. 2d 1184 
(Miss. 1996), cert, denied, 519 U.S. 1030, 
117 S. Ct. 588, 136 L. Ed. 2d 517 (1996). 

Sentence of death imposed upon 17- 
year-old defendant with IQ of 67 who 
struck victim with baseball bat, inserted it 
into her anus, and had sex with her after 
she was dead was not disproportionate. 
Blue v. State, 674 So. 2d 1184 (Miss. 
1996), cert, denied, 519 U.S. 1030, 117 S. 
Ct. 588, 136 L. Ed. 2d 517 (1996). 

Instructing jury that defendant could be 
sentenced to life in prison precluded claim 
that overlapping statutes for felonious 
child abuse and manslaughter, one which 
permitted death penalty and another that 
did not, gave prosecutors and juries unfet- 



tered discretion to impose the death pen- 
alty, in violation of Eighth Amendment 
rights. Jackson v. State, 672 So. 2d 468 
(Miss. 1996), republished as corrected, 
684 So. 2d 1213 (Miss. 1996), reh'g denied, 
691 So. 2d 1026 (Miss. 1996), cert, denied, 
520 U.S. 1215, 117 S. Ct. 1703, 137 L. Ed. 
2d 828 (1997). 

Death sentence was not excessive or 
disproportionate for defendant convicted 
of fatal stabbing of 4 children and inflict- 
ing life-threatening wounds upon an adult 
and another child while in search of 
money kept in residence. Jackson v. State, 
672 So. 2d 468 (Miss. 1996), republished 
as corrected, 684 So. 2d 1213 (Miss. 1996), 
reh'g denied, 691 So. 2d 1026 (Miss. 1996), 
cert, denied, 520 U.S. 1215, 117 S. Ct. 
1703, 137 L. Ed. 2d 828 (1997). 

Imposition of death penalty on defen- 
dant who killed victim during course of 
robbery was not disproportionate to pen- 
alty imposed in similar cases, although 
defendant was 17 years old at time of 
offense, had disadvantaged background 
and had low IQ. Holly v. State, 671 So. 2d 
32 (Miss. 1996), post-conviction relief de- 
nied, cert, denied, 518 U.S. 1025, 116 S. 
Ct. 2565, 135 L. Ed. 2d 1082 (1996), reh'g 
denied, 518 U.S. 1048, 117 S. Ct. 26, 135 
L. Ed. 2d 1119 (1996). 

Proportionality requirement was satis- 
fied in capital murder case involving kid- 
napping of stranger, sexual assault prior 
to killing, and efforts to hide body and 
obscure evidence; death penalty had been 
given, and found to be proportional, in 
another case involving same elements. 
Walker v. State, 671 So. 2d 581 (Miss. 
1995), cert, denied, 519 U.S. 1011, 117 S. 
Ct. 518, 136 L. Ed. 2d 406 (1996). 

Imposition of death penalty, on defen- 
dant convicted for kidnapping, sexually 
assaulting and killing victim, was not 
disproportionate even though accomplice 
who provided evidence against defendant 
received sentence of life imprisonment; it 
was defendant's idea to take victim to 
deserted location, and defendant had been 
actual perpetrator of assaults, other than 
one rape perpetrated by accomplice. 
Walker v. State, 671 So. 2d 581 (Miss. 
1995), cert, denied, 519 U.S. 1011, 117 S. 
Ct. 518, 136 L. Ed. 2d 406 (1996). 

Sentence of death, imposed on defen- 
dant convicted of killing prison guard, was 
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not excessive or disproportionate to other 
similar cases in which death sentence had 
been imposed. Russell v. State, 670 So. 2d 
816 (Miss. 1995), cert, denied, 519 U.S. 
982, 117 S. Ct. 436, 136 L. Ed. 2d 333 
(1996), cert, dismissed, 520 U.S. 1249, 117 
S. Ct. 2406, 137 L. Ed. 2d 1064 (1997). 

Death penalty was not disproportionate 
sentence for felony murder, where defen- 
dant instigated and planned robbery of 
victim, she had several opportunities to 
back out of robbery, she provided guns to 
accomplices to use against victim, and she 
burned victim's house to cover her guilt. 
Ballenger v. State, 667 So. 2d 1242 (Miss. 
1995), cert, denied, 518 U.S. 1025, 116 S. 
Ct. 2565, 135 L. Ed. 2d 1082 (1996), reh'g 
denied, 518 U.S. 1048, 117 S. Ct. 26, 135 
L. Ed. 2d 1119 (1996). 

In imposing a sentence of death in a 
capital murder case, the fact that the 
jury's specific written findings supporting 
its verdict were "parroted" from the sen- 
tencing forms did not render the verdict 
ambiguous in violation of the 6th and 14th 
Amendments to the United States Consti- 
tution and Article 3, § 24 of the Missis- 
sippi Constitution. Carr v. State, 655 So. 
2d 824 (Miss. 1995), cert, denied, 516 U.S. 
1076, 116 S. Ct. 782, 133 L. Ed. 2d 733 
(1996). 

An agreement between a capital mur- 
der defendant and the State for the impo- 
sition of a sentence of life imprisonment 
without the possibility of parole was void 
and unenforceable on public policy 
grounds where the defendant was not an 
habitual offender, since a sentence of life 
imprisonment without the possibility of 
parole is not an option unless the defen- 
dant is adjudged an habitual offender; the 
agreement was an attempt to circumvent 
§ 99-19-101, which only authorizes a sen- 
tence of life imprisonment or death for 
capital murder, and its enforcement by 
the court would bind the parole board, 
which would effect judicial encroachment 
on an executive function. Lanier v. State, 
635 So. 2d 813 (Miss. 1994). 

A sentence of death was not so dispro- 
portionate as to require reversal, in spite 
of the defendant's argument that his men- 
tal condition and emotional history, in- 
cluding a diagnosis of schizophrenia, his 
pre-trial suicidal "gesture," and his "lim- 



ited intelligence," mitigated against a sen- 
tence of death where the record did not 
indicate that the defendant was ever di- 
agnosed as suffering from paranoid 
schizophrenia, a report from a mental 
hospital, at which the defendant was ex- 
amined prior to trial, stated that the de- 
fendant exhibited few, if any, symptoms of 
schizophrenia and that he knew the dif- 
ference between right and wrong in rela- 
tion to his actions, and a community 
health center placed the defendant's level 
of intelligence on the low side of average. 
Conner v. State, 632 So. 2d 1239 (Miss. 
1993), cert, denied, 513 U.S. 927, 115 S. 
Ct. 314, 130 L. Ed. 2d 276 (1994), post- 
conviction relief denied, 684 So. 2d 608 
(Miss. 1996), reh'g denied (Miss. 1996), 
overruled on other grounds, 
Weatherspoon v. State, 732 So. 2d 158 
(Miss. 1999). 

The Weathersby Rule is applicable only 
in the context of whether or not the defen- 
dant killed with malice or intent, i.e., 
whether there is sufficient evidence to 
prove that the defendant killed with mal- 
ice or intent where his or her version of 
the incident as the only eyewitness, says 
otherwise. Where the trial on a capital 
offense has reached the sentencing phase, 
the defendant's guilt has been found and 
Weathersby considerations are no longer 
applicable. Minnickv. State, 551 So. 2d 77 
(Miss. 1988), rev'd on other grounds, 498 
U.S. 146, 111 S. Ct. 486, 112 L. Ed. 2d 489 
(1990), on remand, 573 So. 2d 792 (Miss. 
1991). 

Death sentence is valid if based on 
single statutory aggravating factor. 
Faraga v. State, 514 So. 2d 295 (Miss. 
1987), cert, denied, 487 U.S. 1210, 108 S. 
Ct. 2858, 101 L. Ed. 2d 894 (1988), reh'g 
denied, 487 U.S. 1263, 109 S. Ct. 25, 101 
L. Ed. 2d 976 (1988), post-conviction relief 
denied, 557 So. 2d 771 (Miss. 1990). 

Prosecutor did not improperly argue 
possibility of parole during sentencing 
phase by stating that defendant needed 
death penalty and not life sentence, and in 
any event comment was in response to 
defense counsel's argument for life sen- 
tence instead of death penalty and there- 
fore proper in rebuttal. Faraga v. State, 
514 So. 2d 295 (Miss. 1987), cert, denied, 
487 U.S. 1210, 108 S. Ct. 2858, 101 L. Ed. 
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2d 894 (1988), reh'g denied, 487 U.S. 1263, 
109 S. Ct. 25, 101 L. Ed. 2d 976 (1988), 
post-conviction relief denied, 557 So. 2d 
771 (Miss. 1990). 

Where respondent was charged with 
capital murder for participating in assault 
during course of which respondent's com- 
panion killed victim, and was sentenced to 
death under capital murder statute, but 
death sentence was vacated under inter- 
vening U.S. Supreme Court decision hold- 
ing that Eighth Amendment forbids impo- 
sition of death penalty on one who aids 
and abets felony in the course of which 
murder is committed but who does not 
himself kill, attempt to kill, or intend that 
killing take place or that lethal force be 
employed, curt on federal habeas corpus 
review should require state's judicial sys- 
tem to examine entire course of proceed- 
ings to determine whether at some point 
requisite factual finding has been made to 
support death penalty, which under 
proper circumstances does not offend 
Eighth amendment. Cabana v. Bullock, 
474 U.S. 376, 106 S. Ct. 689, 88 L. Ed. 2d 
704 (1986), on remand, 784 F.2d 187 (5th 
Cir. 1986), overruled on other grounds, 
Pope v. Illinios, 481 U.S. 497, 107 S. Ct. 
1918, 95 L. Ed. 2d 429 (1987). 

In light of "special interest" in affording 
protection to law enforcement officers, 
state's inclusion of subsection (2)(a) of this 
section as category of murder for which 
death penalty may be imposed can in no 
manner be termed arbitrary where any 
mitigating circumstances may be consid- 
ered at sentencing phase. Johnson v. 
Thigpen, 623 F. Supp. 1121 (S.D. Miss. 
1985), aff'd, 806 F.2d 1243 (5th Cir. 1986), 
cert, denied, 480 U.S. 951, 107 S. Ct. 1618, 
94 L. Ed. 2d 802 (1987), reh'g denied, 481 
U.S. 1060, 107 S. Ct. 2207, 95 L. Ed. 2d 
861 (1987). 

While there may be legitimate differ- 
ences of opinion as to just when and how 
heightened scrutiny on appeal works in 
death penalty cases, it would seem clear 
that heightened scrutiny approach is most 
needed and most applicable in cases rest- 
ing upon circumstantial evidence and 
where matter of whether defendant is 
guilty at all is by no means free of all 
doubt. Fisher v. State, 481 So. 2d 203 
(Miss. 1985). 



A trial judge in a murder prosecution 
was well within his discretion in sentenc- 
ing the 14-year-old defendant to life im- 
prisonment for aiding and abetting in the 
murder, in spite of the defendant's argu- 
ment that the judge abused his discretion 
by not stating in the record his reasons for 
declining to utilize possible alternative 
criminal sanctions for juvenile offenders 
provided for in § 43-21-159 of the Youth 
Court Act, where the judge stated that he 
was very much aware of the requirements 
in May v. State (Miss. 1981) 398 So. 2d 
1331 because of the many cases he had 
handled dealing with teenagers charged 
with capital offenses; although minimal, 
the trial court adequately addressed the 
reasons for not utilizing the alternatives 
afforded. Swinford v. State, 653 So. 2d 912 
(Miss. 1995). 

Discretion of prosecutor and his power 
to plea bargain did not render capital 
murder law unconstitutional, since both 
practices are necessary to the system of 
justice, nor did imposition of the manda- 
tory death penalty pursuant to the statute 
constitute cruel and unusual punishment, 
especially since there was no showing that 
it was discriminatorily applied. Stevenson 
v. State, 325 So. 2d 113 (Miss. 1975), 
overruled on other grounds, Jackson v. 
State, 337 So. 2d 1242 (Miss. 1976). 

5. Jury selection. 

Trial court's decision denying defen- 
dant's Batson challenge to the State's use 
of a preemptory challenge to exclude a 
black juror was not clearly erroneous; 
defendant failed to establish a prima facie 
case that the challenge of the juror was 
racially motivated. Smith v. State, 835 So. 
2d 927 (Miss. 2002). 

The trial court erred in finding that 
defendant's counsel exercised his peremp- 
tory challenges in a racially motivated 
manner when his reason for striking the 
juror was because the juror was a member 
of management at a company that the 
attorney had successfully sued for dis- 
criminatory employment practices on be- 
half of defendant's sister-in-law. Webster 
v. State, 754 So. 2d 1232 (Miss. 2000). 

Prosecutor's question to prospective ju- 
rors during voir dire asking whether they 
would be influenced by fact that thirty 
years had passed between murder and 
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current trial was appropriate to deter- 
mine whether any jurors were predis- 
posed to finding defendant not guilty sim- 
ply due to passage of such length of time. 
De La Beckwith v. State, 707 So. 2d 547 
(Miss. 1997), cert, denied, 525 U.S. 880, 
119 S. Ct. 187, 142 L. Ed. 2d 153 (1998). 

Prosecutor's question to individual 
venireperson in chambers regarding ra- 
cial attitudes during earlier mistrial did 
not amount to prejudicial error in prosecu- 
tion for murder of African- American civil 
rights leader, as such venireperson was 
not finally seated on jury. De La Beckwith 
v. State, 707 So. 2d 547 (Miss. 1997), cert, 
denied, 525 U.S. 880, 119 S. Ct. 187, 142 
L. Ed. 2d 153 (1998). 

Trial court's refusal to excuse for cause 
jurors who stated on voir dire that they 
had read newspaper articles or seen tele- 
vision newscasts about the case after be- 
ing admonished by trial court not to do so 
was not prejudicial error in murder pros- 
ecution; upon questioning, none of these 
jurors said that his or her opinion would 
be affected by anything they had read or 
seen. De La Beckwith v. State, 707 So. 2d 
547 (Miss. 1997), cert, denied, 525 U.S. 
880, 119 S. Ct. 187, 142 L. Ed. 2d 153 
(1998). 

Defendant was not denied opportunity 
to intelligently use peremptory challenges 
when trial court conducted voir dire itself; 
trial court asked venire whether anyone 
would automatically vote for death pen- 
alty regardless of mitigating circum- 
stances, counsel for both sides stated they 
were satisfied with voir dire, and defen- 
dant did not ask trial court to further voir 
dire jurors and did not ask that she be 
allowed to do so. Ballenger v. State, 667 
So. 2d 1242 (Miss. 1995), cert, denied, 518 
U.S. 1025, 116 S. Ct. 2565, 135 L. Ed. 2d 
1082 (1996), reh'g denied, 518 U.S. 1048, 
117 S. Ct. 26, 135 L. Ed. 2d 1119 (1996). 

A trial court in a capital murder pros- 
ecution did not err by allowing the pros- 
ecutor to question potential jurors first in 
individual sequestered voir dire or by al- 
lowing the prosecutor to use leading ques- 
tions during voir dire. Davis v. State, 660 
So. 2d 1228 (Miss. 1995), cert, denied, 517 
U.S. 1192, 116 S. Ct. 1684, 134 L. Ed. 2d 
785 (1996), reh'g denied, 518 U.S. 1039, 
117 S. Ct. 7, 135 L. Ed. 2d 1102 (1996). 



A murder defendant did not establish 
that the trial judge abused his discretion 
by refusing the defendant's request to 
draw venire members from both of the 
county's judicial districts where the defen- 
dant did not offer evidence indicating that 
the jury selected was biased or partial. 
Davis v. State, 660 So. 2d 1228 (Miss. 
1995), cert, denied, 517 U.S. 1192, 116 S. 
Ct. 1684, 134 L. Ed. 2d 785 (1996), reh'g 
denied, 518 U.S. 1039, 117 S. Ct. 7, 135 L. 
Ed. 2d 1102 (1996). 

A trial court in a capital murder pros- 
ecution did not abuse its discretion by 
refusing to grant the defendant's motion 
for individual sequestered voir dire of the 
entire venire where the court asked the 
collective venire about the effect of pre- 
trial publicity or information received 
about the case, and the court later asked if 
there was any reason that a juror felt that 
he or she could not be fair and impartial, 
and anyone who responded affirmatively 
was questioned individually in chambers. 
Carr v. State, 655 So. 2d 824 (Miss. 1995), 
cert, denied, 516 U.S. 1076, 116 S. Ct. 782, 
133 L. Ed. 2d 733 (1996). 

Circuit Court did not commit error 
when it refused to grant new trial upon 
discovery that father of one juror had been 
murdered, where that fact having not 
been disclosed in voir dire would not per 
se have rendered juror subject to defense 
challenge for cause, and question pro- 
pounded to prospective jurors during voir 
dire was ambiguous. Tolbert v. State, 511 
So. 2d 1368 (Miss. 1987), cert, denied, 484 
U.S. 1016, 108 S. Ct. 723, 98 L. Ed. 2d 672 
(1988). 

When coverage by local media, includ- 
ing television, radio and newspaper, of 
capital murder case, which in effect tries 
and finds defendant guilty not only of 
capital murder as charged, but also of 
capital murder in another, uncharged 
case, is so extensive that at proceedings on 
voir dire of prospective jurors some IOV2 
months after defendant's arrest, everyone 
of prospective jurors has heard of case, 
there is presumption that defendant can- 
not obtain fair and impartial jury and 
venue of case should be transferred to 
county substantially outside area of cov- 
erage of local media. Fisher v. State, 481 
So. 2d 203 (Miss. 1985). 
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Trial court is not required to excuse 
juror for cause on basis of juror's acquain- 
tance with witness for prosecution where 
credibility of witness is not crucial issue 
and where defense has unexercised pe- 
remptory challenges remaining. Cabello v. 
State, 471 So. 2d 332 (Miss. 1985), cert, 
denied, 476 U.S. 1164, 106 S. Ct. 2291, 90 
L. Ed. 2d 732 (1986). 

The jury selection process under this 
section and § 99-19-101 is constitutional. 
Billiot v. State, 454 So. 2d 445 (Miss. 
1984), cert, denied, 469 U.S. 1230, 105 S. 
Ct. 1232, 84 L. Ed. 2d 369 (1985), reh'g 
denied, 470 U.S. 1089, 105 S. Ct. 1858, 85 
L. Ed. 2d 154 (1985), post-conviction relief 
denied, 478 So. 2d 1043 (Miss. 1985), cert, 
denied, 475 U.S. 1098, 106 S. Ct. 1501, 89 
L. Ed. 2d 901 (1986), denial of post-convic- 
tion relief aff d, 655 So. 2d 1 (Miss. 1995), 
cert, denied, 516 U.S. 1095, 116 S. Ct. 818, 
133 L. Ed. 2d 762 (1996), grant of habeas 
corpus rev'd, 135 F.3d 311 (5th Cir. 1998). 

6. Request for state funds. 

In appellant's trial regarding the death 
of a one-year-old child who had been in 
appellant's care, a trial court did not 
abuse its discretion in denying appellant's 
request for expert funds because appel- 
lant had not been declared indigent and 
appellant's attorney failed to show a con- 
crete need for a state-funded expert; al- 
though the attorney had filed a motion for 
expert funds in July 2008, she did not 
request the motion be heard until thirteen 
months later at an emergency telephonic 
hearing the Friday before trial was sched- 
uled to begin on Monday. Brandon v. 
State, 109 So. 3d 128 (Miss. Ct. App. 
2013). 

Defendant admitted that he shook a 
two-year-old girl, the victim, so hard that 
she flew from his hands and hit the tele- 
vision; he also admitted that he was the 
only person who could have effected the 
victim's death. Thus, even if defendant 
had produced an expert witness to testify 
that the cause of death was shaken baby 
syndrome or suffocation, he would remain 
guilty of depraved heart murder under 
Miss. Code Ann. § 97-3-19(l)(b); as the 
exact cause of the victim's death was not 
an essential component of the defense, 
there was no abuse of discretion in the 
trial court's denial of funds for an expert 



witness for the defense. McFadden v. 
State, 929 So. 2d 365 (Miss. Ct. App. 
2006). 

Trial court did not err in denying defen- 
dant's request to authorize defense coun- 
sel and a court-appointed investigator to 
personally contact out-of-state witnesses 
or a request to appoint a forensic ento- 
mologist to review the report of a court- 
appointed pathologist; counsel and the 
investigator could conduct all necessary 
interviews by phone and the entomologist 
would not have been able to reach any 
conclusions from the pathologist's report 
without some missing photographs. Smith 
v. State, 835 So. 2d 927 (Miss. 2002). 

In sentencing phase of capital murder 
prosecution, jury cannot doubly weigh 
commission of underlying felony and mo- 
tive behind underlying felony as separate 
aggravating circumstances. Foster v. 
State, 687 So. 2d 1124 (Miss. 1996), cert, 
denied, 521 U.S. 1108, 117 S. Ct. 2488, 138 
L. Ed. 2d 996 (1997). 

In a prosecution for capital murder com- 
mitted during the commission of a rape, 
the trial court's failure to provide funds to 
the defendant to retain an independent 
pathologist constituted reversible error 
where the opinion of the State's patholo- 
gist that the victim was raped was the 
only evidence offered to prove this critical 
aspect of the State's case. In re Turner, 
635 So. 2d 894 (Miss. 1994). 

A murder defendant was not denied a 
fair trial because his motion for a court- 
appointed expert criminalist was denied, 
in spite of the defendant's argument that 
he was thereby prevented from properly 
presenting his theory of defense of acci- 
dental discharge of the pistol used to kill 
the victim, where the State did not pres- 
ent any expert and the defendant elicited 
testimony from witnesses to support his 
defense of accidental discharge. Green v. 
State, 631 So. 2d 167 (Miss. 1994). 

A murder defendant was not denied a 
fair trial by the denial of his motion for a 
court-appointed psychologist, in spite of 
the defendant's argument that he was 
thereby prevented from properly present- 
ing his theory of defense related to his 
state of mind when he was assaulted by 
the victim, where the State offered no 
expert testimony regarding the defen- 
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dant's state of mind, the defendant did not 
testify as to his state of mind, and the 
record did not "even hint at a defense of 
this nature." Green v. State, 631 So. 2d 
167 (Miss. 1994). 

A murder defendant was not entitled to 
state funds to employ an independent 
fingerprint expert where the defense 
counsel had full access to the state's ex- 
perts and their reports, counsel were able 
to subject them to rigorous cross-examina- 
tion, and there was nothing to indicate 
that the experts were biased or incompe- 
tent. Johnson v. State, 529 So. 2d 577 
(Miss. 1988). 

Capital murder defendant is not denied 
due process by trial court's refusal to pro- 
vide defendant funds with which to obtain 
own experts, nor does defendant suffer 
any disadvantage thereby where defen- 
dant's counsel has full access to experts of 
state, together with investigation and re- 
ports of those experts, counsel is able to 
subject them to rigid cross-examination, 
and there is nothing to indicate that state 
experts are biased or incompetent. John- 
son v. State, 476 So. 2d 1195 (Miss. 1985). 

Trial court may refuse defense request 
for funds to hire criminal investigator to 
aid defense counsel in preparation of de- 
fense where there is no indication of pur- 
pose and value of investigator to defense 
and where there is no contention that 
state's expert witnesses are not impartial 
and independent. Cabello v. State, 471 So. 
2d 332 (Miss. 1985), cert, denied, 476 U.S. 
1164, 106 S. Ct. 2291, 90 L. Ed. 2d 732 
(1986). 

In a prosecution under section 97-3- 
19(2)(e) for murder while in the commis- 
sion of the crime of rape, the overruling by 
the trial court of a defense motion for the 
payment by the state of the expenses of 
hiring independent experts to examine 
fingerprints and blood, hair, fiber, and 
spermatazoa samples obtained by the 
prosecution did not constitute reversible 
error, since an indigent's right to defense 
expenses is not absolute but is conditioned 
upon a showing that such expenses are 
needed to prepare and present an ad- 
equate defense, and since (1) the prosecu- 
tion's evidence as to blood, hair, and 
spermatazoa was admitted by stipulation, 
(2) defense counsel had had an opportu- 



nity to ask the state's investigating offi- 
cers whether or not the defendant's finger- 
prints had been found anywhere in or 
around the victim's residence, and (3) if 
examination of samples tested by the 
state's laboratory could have had any pos- 
sible benefit to the defendant, diligent 
counsel could somehow have raised the 
small sum necessary for such tests. Ruffin 
v. State, 447 So. 2d 113 (Miss. 1984). 

7. Practice and procedure. 

A murder indictment which stated that 
the defendant, "willfully, and feloniously, 
with the deliberate design to effect the 
death" of the two victims, killed them by 
"suffocation," sufficiently notified defen- 
dant of the charges against her, even 
though expert testimony established the 
victims died of strangulation, which is not 
exactly synonymous with suffocation; the 
purpose of the indictment is to give the 
accused notice and a reasonable descrip- 
tion of the charges, to enable her to pre- 
pare a defense, and there is no require- 
ment that it set forth the means of the 
victims' death. Blakeney v. State, — So. 3d 
— 2009 Miss. App. LEXIS 887 (Miss. Ct. 
App. Dec. 8, 2009), opinion withdrawn by, 
substituted opinion at 2009 Miss. App. 
LEXIS 978 (Miss. Ct. App. Dec. 8, 2009). 

In a case in which defendant appealed 
his sentence of death by lethal injection 
for violating Miss. Code Ann. § 97-3- 
19(2)(f), he argued his lawyer's ineffective 
assistance prevented him from receiving 
the benefit of the plea agreement with the 
State, which would have resulted in a 
sentence of life imprisonment rather than 
death. That issue was better suited for 
future post-conviction-relief proceedings 
commenced pursuant to the Mississippi 
Uniform Post-Conviction Collateral Relief 
Act, Miss. Code Ann. §§ 99-39-1 to 99-39- 
29. Wilson v. State, 21 So. 3d 572 (Miss. 
2009), writ of certiorari denied by 560 U.S. 
909, 130 S. Ct. 3282, 176 L. Ed. 2d 1191, 
2010 U.S. LEXIS 3966, 78 U.S.L.W. 3668 
(2010). 

In a case in which defendant appealed 
his sentence of death by lethal injection 
for violating Miss. Code Ann. § 97-3- 
19(2)(f), he argued unsuccessfully that the 
trial court abused its discretion and arbi- 
trarily refused to accept the first guilty 
plea, thus preventing him from accepting 
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the plea-bargain agreement for life im- 
prisonment. Given that defendant had no 
absolute right to have his plea accepted 
and given that the trial judge did not 
accept the plea due to his expressed dis- 
satisfaction with appointed counsel, de- 
fendant's argument that his plea was ar- 
bitrarily rejected was without merit. 
Wilson v. State, 21 So. 3d 572 (Miss. 2009), 
writ of certiorari denied by 560 U.S. 909, 
130 S. Ct. 3282, 176 L. Ed. 2d 1191, 2010 
U.S. LEXIS 3966, 78 U.S.L.W. 3668 
(2010). 

It was proper, under the Eighth Amend- 
ment, for an aggravating circumstance in 
a capital case to duplicate an element of 
the capital crime of conviction, specifically 
rape as set forth in Miss. Code Ann. § 97- 
3-19(2)(e). Holland v. Anderson, 583 F.3d 
267 (5th Cir. 2009), writ of certiorari de- 
nied by 559 U.S. 1073, 130 S. Ct. 2100, 
176 L. Ed. 2d 731, 2010 U.S. LEXIS 3429, 
78 U.S.L.W. 3610 (2010). 

Federal court's denial of habeas corpus 
under 28 U.S.C.S. § 2254 to an inmate 
convicted of capital murder pursuant to 
Miss. Code Ann. § 97-3-19(2)(e) was 
proper because there was a clear split 
among federal courts as to whether there 
was a constitutional right to present evi- 
dence of innocence at sentencing when 
such evidence would contravene prior 
guilty adjudication. Holland v. Anderson, 
583 F.3d 267 (5th Cir. 2009), writ of cer- 
tiorari denied by 559 U.S. 1073, 130 S. Ct. 
2100, 176 L. Ed. 2d 731, 2010 U.S. LEXIS 
3429, 78 U.S.L.W. 3610 (2010). 

Denial of petitioner state death row 
inmate's motion for severance did not vio- 
late his Fifth Amendment rights because 
Miss. Code Ann. § 99-7-2 allowed for join- 
der of the four counts of capital murder 
under Miss. Code Ann. § 97-3-19(2) and 
the state did not tie a weak case to a 
stronger one; the evidence against the 
inmate in each count was roughly the 
same and overwhelming, and it was not 
likely that four different juries would have 
returned different verdicts. Stevens v. 
Epps, — F. Supp. 2d — , 2008 U.S. Dist. 
LEXIS 69564 (S.D. Miss. Sept. 15, 2008), 
affirmed by 618 F.3d 489, 2010 U.S. App. 
LEXIS 18696 (5th Cir. Miss. 2010). 

Defendant's convictions for murder and 
for shooting into an occupied dwelling did 



not violate the double jeopardy clause of 
the Fifth Amendment. In order to convict 
defendant for shooting into an occupied 
dwelling, the State was required to prove 
that defendant shot into a dwelling house, 
but no such showing was required to con- 
vict defendant under the felony-murder 
statute. Boyd v. State, 977 So. 2d 329 
(Miss. 2008). 

Prosecutors remark asking jury to con- 
vict defendant of capital murder was 
proper rebuttal where defense counsel 
had based his closing argument on prem- 
ise that defendant should be convicted of 
murder instead of capital murder; also, 
prosecutor's remarks could not be con- 
strued as arguing possibility of parole and 
did not rise to level of reversible error. 
Faraga v. State, 514 So. 2d 295 (Miss. 
1987), cert, denied, 487 U.S. 1210, 108 S. 
Ct. 2858, 101 L. Ed. 2d 894 (1988), reh'g 
denied, 487 U.S. 1263, 109 S. Ct. 25, 101 
L. Ed. 2d 976 (1988), post-conviction relief 
denied, 557 So. 2d 771 (Miss. 1990). 

It was not reversible error for prosecu- 
tor to recall witness to stand to repeat 
statements, made by defendant when he 
was struggling immediately after commis- 
sion of murder, for purposes of impeaching 
defendant's testimony about his activities 
immediately following incident. Faraga v. 
State, 514 So. 2d 295 (Miss. 1987), cert, 
denied, 487 U.S. 1210, 108 S. Ct. 2858, 
101 L. Ed. 2d 894 (1988), reh'g denied, 487 
U.S. 1263, 109 S. Ct. 25, 101 L. Ed. 2d 976 
(1988), post-conviction relief denied, 557 
So. 2d 771 (Miss. 1990). 

Homicide defendant is entitled to fully 
cross-examine prosecution witness re- 
garding witness' relationship and conduct 
with defendant and victim where state's 
theory of homicide is that homicide re- 
sulted from romantic triangle between de- 
fendant, witness and victim. Miskelley v. 
State, 480 So. 2d 1104 (Miss. 1985). 

8. Deliberate design; malice. 

Evidence was sufficient to support de- 
fendant's conviction for murder as defen- 
dant admitted that he shot the victim in 
one typewritten statement, indicating 
that he and the victim got into an argu- 
ment, that he worked on a puzzle, that he 
then walked over to a cabinet where he 
retrieved his pistol, and that he proceeded 
to the bedroom where he shot the victim in 
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the neck. In a second handwritten state- 
ment defendant admitted that he shot the 
victim during an argument over her tak- 
ing his pills; thus, these statements 
strongly supported the State's position 
that defendant acted with deliberate de- 
sign. Adams v. State, 62 So. 3d 432 (Miss. 
Ct. App. 2011). 

Defendants' murder convictions were 
appropriate under Miss. Code Ann. § 97- 
3-19(l)(a) because the evidence showed 
the intent of three defendants to kill the 
victim; all defendants joined together once 
one defendant found out that his mother 
had been in an altercation with the victim 
and the group went together to the vic- 
tim's apartment where they waited for the 
victim. Then, one defendant punched the 
victim and everyone in the group kicked 
the victim. Sneed v. State, 31 So. 3d 33 
(Miss. Ct. App. 2009), writ of certiorari 
denied by 2010 Miss. LEXIS 150 (Miss. 
Mar. 25, 2010), writ of certiorari denied by 
29 So. 3d 774, 2010 Miss. LEXIS 152 
(Miss. 2010), writ of certiorari denied by 
131 S. Ct. 931, 178 L. Ed. 2d 775, 2011 
U.S. LEXIS 350, 79 U.S.L.W. 3400 (U.S. 
2011), dismissed by 2014 U.S. Dist. LEXIS 
87808 (N.D. Miss. June 27, 2014). 

Defendant's conviction for murder un- 
der Miss. Code Ann. § 97-3-19(l)(a) was 
affirmed because a rational jury could find 
that defendant possessed the deliberate 
design required for murder based on de- 
fendant's statement to interrogating offi- 
cers, the eyewitnesses' testimonies, and 
the autopsy results which materially con- 
tradicted defendant's version of the kill- 
ing. Griffin v. State, 13 So. 3d 833 (Miss. 
Ct. App. 2009). 

Petitioner state death row inmate's ar- 
gument that the charge of murder for each 
victim was enhanced by underlying of- 
fenses that used murder as an element, 
thus violating the Double Jeopardy 
Clause of the Fifth Amendment, was re- 
jected because Miss. Code Ann. § 97-3- 
19(1), described murder to include killing 
with deliberate design to effect the death 
of the person killed, and in Miss. Code 
Ann. § 97-3-19(2)(e) denned capital mur- 
der as including such a killing when done 
without any design to effect death by any 
person engaged in the commission of the 
crime of felonious child abuse and/or bat- 



tery of a child in violation Miss. Code Ann. 
§ 97-5-39(2) and child abuse, as had been 
alleged in the indictment, was not so 
much an "underlying felony" as an ele- 
ment of the offense of capital murder, 
thus, the merger doctrine did not really 
apply. Stevens v. Epps, — F. Supp. 2d — , 
2008 U.S. Dist. LEXIS 69564 (S.D. Miss. 
Sept. 15, 2008), affirmed by 618 F.3d 489, 
2010 U.S. App. LEXIS 18696 (5th Cir. 
Miss. 2010). 

When considering the evidence in the 
light most favorable to the state, a ratio- 
nal juror could conclude that defendant 
acted not out of the heat of passion, but 
with deliberate design to kill the victim 
where the evidence showed that defen- 
dant repeatedly hit the victim with mul- 
tiple bricks, that defendant struck the 
victim from behind, that the victim had no 
defensive wounds on his hands, and that 
defendant had plenty of time to contem- 
plate hitting the victim; thus, a jury could 
find that defendant acted with deliberate 
design. Givens v. State, 967 So. 2d 1 (Miss. 
2007). 

Sufficient evidence existed to convict 
defendant of depraved heart murder in 
violation of Miss. Code Ann. § 97-3- 
19(l)(a) and (b) because, at the very least, 
defendant shot into a home where people 
were present. Chatman v. State, 952 So. 
2d 945 (Miss. Ct. App. 2006), writ of cer- 
tiorari denied by 951 So. 2d 563, 2007 
Miss. LEXIS 532 (Miss. 2007). 

Court rejected defendant's argument 
that the evidence was insufficient to sus- 
tain his conviction of the offenses for 
which he was indicted, arson and capital 
murder with the underlying felony of ar- 
son, because defendant was not convicted 
of the offenses for which he was indicted, 
but rather the jury found him guilty of 
deliberate design murder pursuant to 
Miss. Code Ann. § 97-3-19 (l)(a), which 
the jury was instructed on by the trial 
court in addition to the indicted offenses. 
Defendant's statements before and after 
the crime about his desire to burn down 
his ex-wife's house and kill his grandson, 
and his requests that others burn down 
the house, constituted admissions on de- 
liberate design, a significant element of 
murder, and were direct evidence of his 
guilt. Smith v. State, 897 So. 2d 1002 
(Miss. Ct. App. 2004). 
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In a case where defendant was con- 
victed of murdering his wife and her son, 
the trial court did not err in denying 
defendant's motion for a directed verdict 
because there was ample evidence of de- 
liberate design, as two of the State's seven 
witnesses testified that defendant admit- 
ted killing his wife and her child, defen- 
dant used a kitchen knife to stab his 
unarmed wife 29 times and his unarmed 
son 27 times, and defendant admitted 
that the he lived in the mobile home 
where the victims were found. Wortham v. 
State, 883 So. 2d 599 (Miss. Ct. App. 
2004). 

Defendant's effort to locate the victim 
after an earlier altercation and effort in 
obtaining a gun was sufficient evidence to 
prove the "deliberate design" element of 
deliberate design murder. Carter v. State, 
845 So. 2d 748 (Miss. Ct. App. 2003). 

Evidence that defendant lured the vic- 
tim to a field and shot the victim in the 
back because defendant thought the vic- 
tim had "snitched" to police about a bur- 
glary supported defendant's conviction for 
murder rather than manslaughter; 
whether the offense was murder or man- 
slaughter was a question for the jury. 
Hodge v. State, 823 So. 2d 1162 (Miss. 
2002). 

Malice aforethought is not an element 
of the capital murder of a peace officer. 
Stevenson v. State, 733 So. 2d 177 (Miss. 
1998). 

In a depraved heart murder, malice can 
be inferred from circumstances if actions 
involved very high degree of carelessness 
evincing reckless indifference to danger to 
human life. Clark v. State, 693 So. 2d 927 
(Miss. 1997). 

Finding that state presented sufficient 
evidence that defendant acted with delib- 
erate design in killing victim, so as to 
preclude directed verdict, was supported 
by defendant's statement to police follow- 
ing incident, transcript of 911 emergency 
call from victim, and testimony at trial, all 
of which indicated sufficient degree of 
recklessness and indifference to human 
life pointing to conviction, at the very 
least, for manslaughter or murder, and 
not culpable negligence. Clark v. State, 
693 So. 2d 927 (Miss. 1997). 

Act which poses risk to only one indi- 
vidual and which results in that individu- 



al's death may be deemed depraved heart 
murder. Catchings v. State, 684 So. 2d 591 
(Miss. 1996). 

Death resulting from injuries inflicted 
through use of sawhorse was within scope 
of depraved-heart murder statute. 
Catchings v. State, 684 So. 2d 591 (Miss. 
1996). 

"Malice aforethought," "premeditated 
design," and "deliberate design" all mean 
same thing for purposes of offense of mur- 
der. Tran v. State, 681 So. 2d 514 (Miss. 
1996). 

Although a "deliberate design" to kill a 
person, as required for murder under sub- 
section (l)(a) of this section, may be 
formed very quickly, and perhaps only 
moments before the act of consummating 
the intent, it is a contradiction in terms to 
state that a "deliberate design" can be 
formed at the very moment of the fatal 
act. Windham v. State, 520 So. 2d 123 
(Miss. 1987). 

Defendant's statement that he wanted 
to kill the victim, which was made prior to 
the fatal stabbing, was evidence of malice. 
Russell v. State, 497 So. 2d 75 (Miss. 
1986). 

Subsection (2)(e), making a homicide a 
capital murder when done "with or with- 
out any design to effect death" by any 
person engaged in the commission of des- 
ignated major crimes, is not unconstitu- 
tionally vague. Gray v. State, 351 So. 2d 
1342 (Miss. 1977). 

Malice aforethought is the single most 
important element in the crime of murder. 
Pendergraft v. State, 213 So. 2d 560 (Miss. 
1968), appeal dismissed, 394 U.S. 715, 89 
S. Ct. 1453, 22 L. Ed. 2d 671 (1969), reh'g 
denied, 395 U.S. 941, 89 S. Ct. 1993, 23 L. 
Ed. 2d 459 (1969). 

In murder prosecution it is unnecessary 
and unwise to define malice. Smith v. 
State, 237 Miss. 626, 114 So. 2d 676 
(1959). 

The universal malice murder statute is 
not applicable to one who kills a woman as 
a result of performing an attempted abor- 
tion upon her at her request. Lackey v. 
State, 211 Miss. 892, 53 So. 2d 25 (1951). 

No particular period of deliberation is 
required to make killing deliberate, since 
malice may be suddenly formed and delib- 
erate design to effect the death of another 
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may be formed in an instant. Howard v. 
State, 212 Miss. 722, 55 So. 2d 436 (1951). 

Actual malice is not a necessary ingre- 
dient of murder; deliberate design is all 
that is required. Hughes v. State, 207 
Miss. 594, 42 So. 2d 805 (1949). 

To constitute murder, the malice must 
precede the unlawful act which is being 
attempted or committed by the person 
killed, where the killing is done in resist- 
ing his attempt to do an unlawful act. 
Bangren v. State, 196 Miss. 887, 17 So. 2d 
599 (1944), overruled on other grounds, 
Ferrell v. State, 733 So. 2d 788 (Miss. 
1999). 

While malice aforethought is a neces- 
sary element in the crime of murder, it 
does not always follow therefrom that the 
existence of actual malice at the time of 
the slaying would necessarily have the 
effect of rendering a particular homicide a 
case of murder, since a person may be 
guilty only of manslaughter or justifiable 
homicide when slaying another even 
though the accused is mad and is bearing 
ill will toward his adversary at the time of 
the killing, if the act is done while resist- 
ing an attempt of the latter "to do any 
unlawful act, or after such attempt shall 
have failed," if such anger or ill will is 
engendered by the particular circum- 
stances of the unlawful act then being 
attempted, or the commission of which is 
then thwarted, and is nonexistent prior 
thereto, each case depending upon its own 
facts and circumstances. Bangren v. State, 
196 Miss. 887, 17 So. 2d 599 (1944), over- 
ruled on other grounds, Ferrell v. State, 
733 So. 2d 788 (Miss. 1999). 

"Malice aforethought" is equivalent to 
"premeditated design" or "deliberate de- 
sign" and not "felonious design to effect 
the death of the person killed." Dye v. 
State, 127 Miss. 492, 90 So. 180 (1922). 

Design to effect death and lack of justi- 
fication are essential to malice afore- 
thought. Ellis v. State, 108 Miss. 62, 66 So. 
323 (1914). 

"Malice" may be ascertained from previ- 
ous threat and preparatory measures, or 
may arise suddenly and be implied from 
circumstances, as from intentional use at 
outset of deadly weapon. Brown v. State, 
98 Miss. 786, 54 So. 305 (1911). 

Malice is necessary element of murder. 
Guest v. State, 96 Miss. 871, 52 So. 211 
(1910). 



Deliberation is necessary element of 
murder. Guest v. State, 96 Miss. 871, 52 
So. 211 (1910). 

Absence of deliberation is one of things 
distinguishing manslaughter from mur- 
der. Guest v. State, 96 Miss. 871, 52 So. 
211 (1910). 

Law sometimes presumes malice from 
existence of certain facts; jury alone can 
determine whether such facts exist. Bur- 
nett v. State, 92 Miss. 826, 46 So. 248 
(1908). 

The statute does not alter the common 
law so as to limit murder to killing with 
express malice. The words "premeditated 
design," in the old statute, meant the 
same as "malice aforethought" in the com- 
mon-law definition. McDaniel v. State, 16 
Miss. (8 S. & M.) 401, 47 Am. Dec. 93 
(1847). 

9. — Interference, use of deadly 
weapon. 

A killing with a deadly weapon may be 
susceptible of clear explanation by the 
accused or eyewitnesses as an accident, or 
justified as having been committed by the 
accused acting in lawful self-defense, or 
mitigated manslaughter. When no such 
proof is forthcoming the jury is warranted 
in finding the accused guilty of murder. 
Nicolaou v. State, 534 So. 2d 168 (Miss. 
1988). 

Malice may be inferred from defen- 
dant's use of a deadly weapon. Russell v. 
State, 497 So. 2d 75 (Miss. 1986). 

Though malice is essential element of 
murder, malice may be implied from de- 
liberate use of deadly weapon and it is not 
necessary that actual malice be shown. 
Smith v. State, 205 Miss. 283, 38 So. 2d 
725 (1949); Stokes v. State, 240 Miss. 453, 
128 So. 2d 341 (1961). 

Law presumes malice from killing of 
human being with deadly weapon, and 
this presumption prevails and character- 
izes homicide as murder unless facts are 
introduced in evidence changing charac- 
ter of killing and showing either justifica- 
tion or necessity, but unless facts in evi- 
dence explain character of killing, 
presumption stands and state is entitled 
to instruction announcing this legal prin- 
ciple. Dickins v. State, 208 Miss. 69, 43 So. 
2d 366 (1949), error overruled 208 Miss. 
69, 43 So. 2d 887. 
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If accused armed himself with a deadly 
weapon with the purpose of killing the 
deceased on sight, and in pursuance of 
such intent, did so, then, under the law, 
accused's right of self-defense is cut off 
and it is wholly immaterial which one 
provoked the difficulty or who was the 
aggressor immediately before the homi- 
cide. Lewis v. State, 188 Miss. 410, 195 So. 
325 (1940). 

Evidence in murder trial that defendant 
discharged deadly weapon at passing 
truck, crowded with human beings, killing 
one of them, held to warrant finding of 
malice by jury. Talbert v. State, 172 Miss. 
243, 159 So. 549 (1935). 

If facts relied on to change presumption 
of murder from killing with deadly 
weapon are unreasonable and improb- 
able, verdict of murder will not be dis- 
turbed on appeal. McGehee v. State, 138 
Miss. 822, 104 So. 150 (1925). 

Effect of presumption of innocence in 
murder trial stated; presumption of mal- 
ice from use of deadly weapon will not 
support conviction of murder as against 
evidence of justification. Patty v. State, 
126 Miss. 94, 88 So. 498 (1921), overruled 
on other grounds, Harrison v. State, 534 
So. 2d 175 (Miss. 1988). 

10. Corpus delicti. 

Witness testified that (1) the victim and 
defendant got out of his car and walked 
into an empty field; (2) the witness then 
heard a shot, looked up, and saw defen- 
dant holding a gun; (3) defendant ran to 
the car and they left; (4) when the witness 
and defendant came to a bridge defendant 
threw the gun into the river because he 
said that he needed to get rid of if; (5) 
early that morning, defendant knocked on 
the witness's window and told him that 
they needed to move the body; (6) the 
witness drove back to the location at 
which he heard the shot; and (7) although 
the witness did not see the clothes or the 
victim's body as they were already in 
garbage bags, he testified that he and 
defendant disposed on the victim's clothes 
in a dumpster and threw her body into the 
river. The witness's testimony was suffi- 
cient to allow a reasonable jury to infer 
that defendant shot and killed the victim; 
thus, the State proved its corpus delicti for 
homicide. Jackson v. State, 924 So. 2d 531 



(Miss. Ct. App. 2005), writ of certiorari 
denied by 927 So. 2d 750, 2006 Miss. 
LEXIS 175 (Miss. 2006). 

Defendant's conviction for murdering 
her husband in violation of Miss. Code 
Ann. § 97-3-19 was proper where her con- 
fession to a State witness was sufficient to 
establish the corpus delicti of murder. 
Stephens v. State, 911 So. 2d 424 (Miss. 
2005). 

Corpus delicti in capital murder case 
consists of death of victim and existence of 
criminal agency as cause of death. Taylor 
v. State, 672 So. 2d 1246 (Miss. 1996), cert, 
denied, 519 U.S. 994, 117 S. Ct. 486, 136 
L. Ed. 2d 379 (1996), reh'g denied, 519 
U.S. 1085, 117 S. Ct. 755, 136 L. Ed. 2d 
692 (1997). 

Medical evidence is not required to 
prove elements of corpus delicti in capital 
murder case. Taylor v. State, 672 So. 2d 
1246 (Miss. 1996), cert, denied, 519 U.S. 
994, 117 S. Ct. 486, 136 L. Ed. 2d 379 
(1996), reh'g denied, 519 U.S. 1085, 117 S. 
Ct. 755, 136 L. Ed. 2d 692 (1997). 

State had proven corpus delicti in capi- 
tal murder case by showing that victim 
left home under unusual circumstances, 
that victim was dead, and that victim's 
family had identified clothing and objects 
found on victim's body as same items that 
victim was wearing when she disap- 
peared; state could, therefore, introduce 
inculpatory statements that defendant 
had made to witness. Taylor v. State, 672 
So. 2d 1246 (Miss. 1996), cert, denied, 519 
U.S. 994, 117 S. Ct. 486, 136 L. Ed. 2d 379 
(1996), reh'g denied, 519 U.S. 1085, 117 S. 
Ct. 755, 136 L. Ed. 2d 692 (1997). 

Corpus delecti of criminal homicide was 
established despite argument of defen- 
dant that because 21 days had elapsed 
between injury and death, and there was 
no expert or lay testimony as to cause of 
death, it had not been established, where 
death certificate and medical examiner's 
report were admitted into evidence by 
stipulation; death certificate listed cause 
of death as cardio-pulmonary arrest due 
to or as consequence of generalized sepsis 
and multiple systems failure due to or as 
consequence of gunshot wound to abdo- 
men; report of medical examiner also 
listed gunshot wound as cause of death; 
cause of death may be established not only 
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by physician or pathologist, but by lay and 
circumstantial evidence. Luster v. State, 
515 So. 2d 1177 (Miss. 1987). 

In a homicide case, the corpus delicti 
consists of the fact of death, and the fact of 
the existence of criminal agency as the 
cause of death. Freeman v. State, 228 
Miss. 687, 89 So. 2d 716 (1956). 

Corpus delicti must be established by 
evidence. Taylor v. State, 108 Miss. 18, 66 
So. 321 (1914). 

11. Provocation. 

Weight of the evidence did not support a 
manslaughter conviction rather than a 
murder conviction because defendant 
failed to detail what he considered "suffi- 
cient provocation," and his sister testified 
that the victim had gotten up and had 
began walking into the kitchen when de- 
fendant ran and grabbed the victim from 
behind. There was no testimony that the 
victim had a weapon and there was no 
testimony that defendant had to use 
deadly force under the circumstances. 
Ravencraft v. State, 989 So. 2d 437 (Miss. 
Ct. App. 2008). 

Defendant's murder conviction in viola- 
tion of Miss. Code Ann. § 97-3-19 was 
proper because, although the victim's 
comments might have been crude and 
insulting, mere words, no matter how pro- 
vocative, were insufficient to reduce an 
intentional and unjustifiable homicide 
from murder to manslaughter. Booze v. 
State, 942 So. 2d 272 (Miss. Ct. App. 
2006). 

After defendant had a confrontation 
with his wife, she sat down outside a 
relative's home, and he fired a fatal shot 
into her head. The record supported the 
jury's verdict of murder, rather than man- 
slaughter, because there was no evidence 
of provocation. Bradford v. State, 910 So. 
2d 1232 (Miss. Ct. App. 2005). 

Mere words of reproach, however griev- 
ous or provoking, are not sufficient to 
reduce to manslaughter what otherwise is 
murder. Gaddis v. State, 207 Miss. 508, 42 
So. 2d 724 (1949). 

Facts that accused was provoked over 
domestic difficulties with wife, that he 
was intoxicated, that he resented interfer- 
ence of deceased in his family row, neither 
singly nor collectively, were sufficient to 
reduce his crime from murder to man- 



slaughter. Gaddis v. State, 207 Miss. 508, 
42 So. 2d 724 (1949). 

An opprobrious epithet directed to the 
slayer by the deceased immediately pre- 
ceding the stabbing is not sufficient to 
reduce to manslaughter what otherwise is 
murder. Camden Fire Ins. Ass'n v. New 
Buena Vista Hotel Co., 199 Miss. 600, 26 
So. 2d 174 (1946). 

Where express malice is shown, and the 
killing afterward takes place with a 
deadly weapon, and the question is 
whether the killing sprang from the heat 
of passion or previous grudge, no mere 
provocation at the time the act is done will 
reduce the homicide from murder to man- 
slaughter. Riggs v. State, 30 Miss. 635 
(1856). 

12. Defenses; generally. 

In a murder prosecution, the trial court 
did not abuse its discretion by refusing to 
instruct the jury on imperfect self-defense 
because the requested instruction was 
without foundation in the evidence. The 
only theory presented through witnesses 
called by the defense was that defendant 
was not the shooter, and no evidence was 
presented that defendant feared the vic- 
tim or believed the victim to be a threat. 
Morgan v. State, 117 So. 3d 619 (Miss. 
2013). 

In defendant's capital murder case, he 
was not entitled to an instruction that 
duress was a defense to the underlying 
felony of kidnapping because defendant 
never indicated that the victim had 
threatened him or had done anything in 
particular to cause a well-founded fear of 
death or serious bodily injury. Moreover, 
on at least two occasions — once at the 
home and once at the cornfield — defen- 
dant actually possessed the gun; addition- 
ally, defendant could have attempted to 
renounce any further participation in the 
crime, and joined the other occupants at 
the back of the home. Ruffin v. State, 992 
So. 2d 1165 (Miss. 2008). 

Evidence, though wholly circumstan- 
tial, was sufficient to convict defendant of 
murdering his wife's lover; the theory that 
the victim committed suicide was unrea- 
sonable because, inter alia, the victim 
would not have packed an ice chest if he 
planned to kill himself, and though he had 
guns, he had no shells that fit defendant's 
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shotgun. Cox v. State, — So. 3d — , 2003 
Miss. LEXIS 103 (Miss. Mar. 13, 2003), 
opinion withdrawn by, substituted opinion 
at 849 So. 2d 1257, 2003 Miss. LEXIS 337 
(Miss. 2003). 

A defendant is presumed sane until a 
reasonable doubt of his or her sanity is 
created. When such a doubt arises, the 
burden is then placed upon the State to 
prove, beyond a reasonable doubt, the 
defendant's sanity. The issue of a defen- 
dant's insanity is a determination for the 
jury to make, and the finding will not be 
reversed if it is supported by substantial 
evidence. In making this determination, 
the jury may accept or reject expert and 
lay testimony. Davis v. State, 551 So. 2d 
165 (Miss. 1989), cert, denied, 494 U.S. 
1074, 110 S. Ct. 1796, 108 L. Ed. 2d 797 
(1990), reh'g denied, 495 U.S. 953, 110 S. 
Ct. 2221, 109 L. Ed. 2d 546 (1990). 

A finding that one is mentally ill does 
not necessarily mean that one is 
M'Naghten insane. Davis v. State, 551 So. 
2d 165 (Miss. 1989), cert, denied, 494 U.S. 
1074, 110 S. Ct. 1796, 108 L. Ed. 2d 797 
(1990), reh'g denied, 495 U.S. 953, 110 S. 
Ct. 2221, 109 L. Ed. 2d 546 (1990). 

Where respondent was charged with 
capital murder for participating in assault 
during course of which respondent's com- 
panion killed victim, and was sentenced to 
death under capital murder statute, but 
death sentence was vacated under inter- 
vening U.S. Supreme Court decision hold- 
ing that Eighth Amendment forbids impo- 
sition of death penalty on one who aids 
and abets felony in the course of which 
murder is committed but who does not 
himself kill, attempt to kill, or intend that 
killing take place or that lethal force be 
employed, curt on federal habeas corpus 
review should require state's judicial sys- 
tem to examine entire course of proceed- 
ings to determine whether at some point 
requisite factual finding has been made to 
support death penalty, which under 
proper circumstances does not offend 
Eighth amendment. Cabana v. Bullock, 
474 U.S. 376, 106 S. Ct. 689, 88 L. Ed. 2d 
704 (1986), on remand, 784 F.2d 187 (5th 
Cir. 1986), overruled on other grounds, 
Pope v. Illinios, 481 U.S. 497, 107 S. Ct. 
1918, 95 L. Ed. 2d 429 (1987). 

Fact that a defendant suffers from 
schizophrenia, paranoia type mental dis- 



order does not in itself make him 
M'Naghten insane. Laney v. State, 486 So. 
2d 1242 (Miss. 1986). 

The defense of irresistible or uncontrol- 
lable impulse is unavailable unless such 
impulse springs from mental illness to 
such a degree as to overwhelm reason, 
judgment and conscience. Burr v. State, 
237 Miss. 338, 114 So. 2d 764 (1959). 

Uncontrollable impulse cannot be in- 
ferred from the severity of the beating by 
a mother of her child for a trivial reason. 
Burr v. State, 237 Miss. 338, 114 So. 2d 
764 (1959). 

Where defendant denies that he fired a 
gun, there is no issue of justification and 
the homicide is therefore murder or no 
crime at all. Wright v. State, 209 Miss. 
795, 48 So. 2d 509 (1950). 

Partial intoxication will not lessen 
criminality. Butler v. State, 39 So. 1005 
(Miss. 1906). 

13. —Self-defense. 

Defendant's conviction for murder un- 
der Miss. Code Ann. § 97-3-19(l)(b) was 
proper, in part because the jury was prop- 
erly instructed regarding the State's bur- 
den to prove that defendant did not act in 
self-defense. In part, because defendant, 
not the State, requested jury instruction 
D-l, defendant was unable to complain on 
appeal that the instruction was errone- 
ous; further, jury instruction S-6 cited the 
appropriate standard regarding reason- 
ableness. Franklin v. State, 72 So. 3d 1129 
(Miss. Ct. App. 2011), writ of certiorari 
denied by 71 So. 3d 1207, 2011 Miss. 
LEXIS 508 (Miss. 2011). 

Defendant's conviction for murder un- 
der Miss. Code Ann. § 97-3-19(l)(b) was 
proper, in part because evidence was pre- 
sented to show that defendant and the 
victim had gotten into an altercation ear- 
lier that evening, which resulted in gun- 
fire. It was the jury's province to consider 
the evidence and determine whether de- 
fendant shot the victim in self-defense. 
Franklin v. State, 72 So. 3d 1129 (Miss. Ct. 
App. 2011), writ of certiorari denied by 71 
So. 3d 1207, 2011 Miss. LEXIS 508 (Miss. 
2011). 

Even though he contended that he shot 
her in self-defense, the evidence was suf- 
ficient to convict defendant of murder un- 
der Miss. Code Ann. § 97-3-19(l)(a) 
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(2006) because there was sufficient con- 
tradictory evidence from which a reason- 
able juror could have rejected this claim, 
including testimony from a neighbor, who 
heard an altercation, and testimony from 
a friend, who averred that defendant 
stated he intended to kill his girlfriend 
due to her infidelity Reed v. State, 31 So. 
3d 48 (Miss. Ct. App. 2009), writ of certio- 
rari denied by 29 So. 3d 774, 2010 Miss. 
LEXIS 151 (Miss. 2010). 

Where defendant asserted self defense 
in what he alleged was the accidental 
killing of his former girlfriend when he 
allegedly was confronted by her male 
friend, the trial court abused its discretion 
when it prohibited the question on the 
male friend's prior gun ownership. How- 
ever, in a second instance, the State elic- 
ited the same information on redirect ex- 
amination that defendant was barred 
from eliciting on cross-examination, in re- 
gard to whether the male friend had also 
been a suspect early in the investigation; 
in the former respect, the error was harm- 
less given the overwhelming weight of the 
evidence against defendant, and in the 
latter respect, defendant's right to con- 
frontation was not violated as he suffered 
no prejudice. Raiford v. State, 907 So. 2d 
998 (Miss. Ct. App. 2005). 

Defendant's murder conviction was 
proper under Miss. Code Ann. § 97-3- 
19(l)(a), where a hypothetical juror could 
have been convinced that physical facts 
contradicted defendant's claims that the 
shooting was in self-defense or acciden- 
tally inflicted. Davis v. State, 891 So. 2d 
256 (Miss. Ct. App. 2004). 

Defendant was not entitled to a directed 
verdict based on the theory of "imperfect 
self-defense" for the killing of her abusive 
husband where at least 45 minutes 
elapsed between the last act of abuse by 
the husband and the time defendant 
killed him and during that time, defen- 
dant could have obtained help against her 
husband, could have requested aid from 
the owner of the trailer where defendant 
and her husband resided, or could have 
left the premises completely. Moore v. 
State, 859 So. 2d 379 (Miss. 2003). 

Defendant in a murder trial was not 
entitled to a directed verdict or JNOV 
when the jury was entitled to reject defen- 



dant's claim of self-defense. Thomas v. 
State, 818 So. 2d 335 (Miss. 2002). 

The defense of self-defense is unavail- 
able to a defendant who is charged with 
capital felony-murder. Layne v. State, 542 
So. 2d 237 (Miss. 1989). 

A murder defendant who claimed self- 
defense should have been permitted to 
present testimonial evidence that the de- 
ceased habitually went armed with con- 
cealed weapons, and that the defendant 
was cognizant of that fact, in order to 
enable the jury to determine whether 
there was a reasonable cause to appre- 
hend danger. Stoop v. State, 531 So. 2d 
1215 (Miss. 1988). 

Refusal to grant instruction that jury 
should put themselves in place of defen- 
dant and judge his acts by facts and cir- 
cumstances by which he was surrounded 
at time of difficulty was not erroneous 
where theory of self-defense was fully cov- 
ered in another instruction. Fairman v. 
State, 513 So. 2d 910 (Miss. 1987). 

The fact that deceased husband was 
found to have been shot in back contra- 
dicted defendant wife's testimony that she 
had shot her husband in self-defense as he 
was approaching her. Mullins v. State, 493 
So. 2d 971 (Miss. 1986). 

It is well settled in Mississippi that the 
person who provokes the difficulty and 
remains the aggressor throughout the dif- 
ficulty cannot invoke the plea of self-de- 
fense. Weatherspoon v. State, 243 So. 2d 
53 (Miss. 1971). 

Where defendant, armed with a pistol, 
left the victim's yard upon being told to do 
so by the victim, but after leaving came 
back into the yard at which time the 
victim rose from his chair on the porch 
and started toward the defendant with a 
pistol in his hand and both parties began 
shooting, resulting in the victim's death, 
such evidence was sufficient to justify the 
jury in finding that the defendant pro- 
voked the difficulty and was the aggressor 
throughout, and that the defendant was 
guilty of manslaughter. Weatherspoon v. 
State, 243 So. 2d 53 (Miss. 1971). 

To justify a killing in self-defense the 
defendant must have believed, and had 
good reason to believe, that at the time he 
was in danger of the loss of his life, or 
great bodily harm at the hands of the 
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deceased. Spivey v. State, 47 So. 2d 855 
(Miss. 1950). 

Right to resist unlawful arrest is phase 
of right of self-defense. Wilkinson v. State, 
143 Miss. 324, 108 So. 711, 46 A.L.R. 895 
(1926). 

Killing after blow struck in self-defense 
and when no real or apparent danger 
existed held murder. Hays v. State, 130 
Miss. 381, 94 So. 212 (1922). 

Fact that accused, while unarmed and 
with no intention to kill, brought about 
difficulty did not preclude him from set- 
ting up self-defense. Lucas v. State, 109 
Miss. 82, 67 So. 851 (1915). 

One who kills another, reasonably be- 
lieving that he is in real or apparent 
danger of his life or great bodily harm, is 
not guilty of murder. Echols v. State, 99 
Miss. 683, 55 So. 485 (1911). 

14. Questions for jury. 

When the defendant or the defendant's 
witnesses are the only eyewitnesses to the 
homicide, their version, if reasonable, 
must be accepted as true, but when there 
is a contradiction between the physical 
evidence and the defendant's version of 
what happened, the matter properly sits 
before the jury as a question of fact. Hud- 
son v. State, 754 So. 2d 582 (Miss. Ct. App. 
2000). 

Due process clause, through vagueness 
doctrine, places limits on state's ability to 
define different courses of conduct or 
states of mind as alternative means of 
committing single offense, thereby per- 
mitting conviction without jury agree- 
ment as to which course of conduct or 
state of mind occurred; if two mental 
states are supposed to be equivalent 
means of satisfying mental state require- 
ment of offense, they must reasonably 
reflect notions of equivalent blameworthi- 
ness or culpability; under right circum- 
stances, such equivalence may reasonably 
be found, and first-degree murder convic- 
tion was not rendered invalid by trial 
court's failure to require jury to agree 
whether defendant was guilty of first- 
degree murder by virtue of premeditation 
or by virtue of felony murder, each of 
which constitutes first-degree murder un- 
der state law. Schad v. Arizona, 501 U.S. 
624, 111 S. Ct. 2491, 115 L. Ed. 2d 555 



(1991), reh'g denied, 501 U.S. 1277, 112 S. 
Ct. 28, 115 L. Ed. 2d 1109 (1991). 

In cases in which the defendant is the 
only eyewitness to the slaying, and in 
which the Weathersby rule is inapplicable 
(i.e., the defendant does not secure a di- 
rected verdict of acquittal), it then be- 
comes a jury issue as to whether to believe 
or not believe the defendant's testimony of 
how the slaying occurred, and to either 
convict or acquit. Blanks v. State, 547 So. 
2d 29 (Miss. 1989). 

Expert opinions of psychiatrists are not 
conclusive upon the issue of insanity but 
rather insanity is an issue for the jury. 
Laney v. State, 486 So. 2d 1242 (Miss. 
1986). 

A jury issue as to whether the accused 
had sexually assaulted victim while in 
commission of murder was made by evi- 
dence showing that a puddle of liquid was 
found under the pelvic area of the par- 
tially unclad body, although testimony of 
witnesses showed that a shot was fired 
almost immediately after accused had 
forced his way into victim's apartment, 
and the pathologist testified that bullet 
had gone through victims heart. West v. 
State, 485 So. 2d 681 (Miss. 1985), cert, 
denied, 479 U.S. 983, 107 S. Ct. 570, 93 L. 
Ed. 2d 574 (1986). 

In a prosecution for capital murder 
whether or not defendant "robbed" the 
victim of his car was a question for the 
jury, in light of the circumstances of the 
murder including the facts that the feet 
and hands of the victim's body were tied 
and there was a bullet hole through the 
back of his head and shortly after the time 
of the murder the defendant was solely in 
possession of the victim's vehicle and its 
contents. Wheat v. State, 420 So. 2d 229 
(Miss. 1982), cert, denied, 460 U.S. 1056, 
103 S. Ct. 1507, 75 L. Ed. 2d 936 (1983), 
denial of habeas corpus aff'd, 599 So. 2d 
963 (Miss. 1992). 

In a prosecution for murder the court 
did not err in failing to instruct the jury to 
restrict its verdict and find the defendant 
"guilty of manslaughter or not guilty," 
where the evidence was for the jury to 
resolve the issue of whether the defendant 
was guilty of murder, manslaughter, or no 
crime. Polk v. State, 417 So. 2d 930 (Miss. 
1982). 
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Evidence presented jury question as to 
whether accused fired the shot in his nec- 
essary self-defense at a time when he was 
in danger, either real or apparent, of los- 
ing his life or sustaining great bodily 
harm at the hands of the victim. Pickert v. 
State, 234 Miss. 513, 106 So. 2d 681 
(1958). 

The testimony of accused, charged with 
murder of his wife, which contained many 
contradictions as to material matters, as 
well as the physical facts and the contra- 
diction of the accused by other credible 
witnesses in particular matters, clearly 
established that the accused was not en- 
titled to a peremptory instruction under 
the rule that where the defendant or his 
witnesses are the only eyewitnesses to the 
homicide their version must be accepted 
unless substantially contradicted in mate- 
rial particulars by credible witnesses, 
physical facts, or facts of common knowl- 
edge. Murphy v. State, 232 Miss. 424, 99 
So. 2d 595 (1958). 

In a prosecution of a husband for the 
killing of his wife, state's evidence, includ- 
ing testimony with reference to the ac- 
cused's anger at being served with a sum- 
mons in wife's divorce action, his prior 
purchase of a pistol and bullets, his entry 
without invitation into his father-in-law's 
home where the wife was living, the loca- 
tion of her body in the room with the fatal 
shot behind her right ear, and the ac- 
cused's statements, made a jury issue as 
to whether accused shot his wife with an 
intentional design to do so, as against 
accused's contention that he had acciden- 
tally shot her while shooting at his father- 
in-law. Dykes v. State, 232 Miss. 379, 99 
So. 2d 602 (1957). 

Where there was both circumstantial 
and direct evidence, and there was some 
conflict in the testimony of the witnesses, 
the question of whether or not the accused 
was the man who fired the shot that killed 
the deceased was a question for the deter- 
mination of the jury. Freeman v. State, 
228 Miss. 687, 89 So. 2d 716 (1956). 

State's proof that accused without cause 
or justification cruelly and brutally beat 
his wife with an ax handle and slab of 
wood and choked her to such an extent as 
to cause her death by strangulation was 
sufficient to take the question of the ac- 



cused's guilt to the jury, where the ac- 
cused's sole defense was intoxication, and 
the evidence as to this issue was in con- 
flict. Jackson v. State, 228 Miss. 604, 89 
So. 2d 626 (1956). 

Evidence that accused without cause or 
justification cruelly and brutally beat his 
wife with an axe handle and slab of wood 
and choked her to such an extent as to 
cause her death by strangulation made a 
jury question as to the guilt of the ac- 
cused, whose sole defense was intoxica- 
tion, and the evidence as to this was 
conflicting. Jackson v. State, 228 Miss. 
604, 89 So. 2d 626 (1956). 

Testimony of doctor in response to hy- 
pothetical question, embodying the mate- 
rial facts in the case, to the effect that he 
did not believe accused knew the differ- 
ence between right and wrong, was erro- 
neously excluded, since it was for the jury 
to determine whether such testimony, and 
similar testimony of accused's father, was 
such as to be calculated to raise a reason- 
able doubt as to whether accused was of 
such mental condition as to be able to 
distinguish between right and wrong at 
the time he shot and killed his wife. Lewis 
v. State, 209 Miss. 110, 46 So. 2d 78 
(1950). 

Ordinarily, whether a homicide is mur- 
der or manslaughter is a question for the 
jury. Anderson v. State, 199 Miss. 885, 25 
So. 2d 474 (1946). 

Whether accused, killing a visitor at her 
home in ejecting him therefrom after for- 
bidding him to re-enter, used more force 
than reasonably appeared necessary for 
that purpose, or whether she killed dece- 
dent in what reasonably appeared to be in 
her necessary self-defense, were questions 
for the jury to determine. Bangren v. 
State, 196 Miss. 887, 17 So. 2d 599 (1944), 
overruled on other grounds, Ferrell v. 
State, 733 So. 2d 788 (Miss. 1999). 

In prosecution for murder incident to 
defendant's alleged battering of infant, 
defendant's testimony as only witness to 
baby's death was materially contradicted 
by physical facts and circumstances in 
evidence, as indicated by photographs and 
medical testimony and, under Weathersby 
v. State (1933) 164 Miss 898, 147 So2d 
481, matter became question for jury and 
court was not required to direct verdict for 
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defendant. Wetz v. State, 503 So. 2d 803 
(Miss. 1987). 

Jury have wide discretion where quality 
of act in issue; verdict for manslaughter 
upon indictment for murder held autho- 
rized by the evidence. Woodward v. State, 
130 Miss. 611, 94 So. 717 (1923). 

Whether killing in quarrel was in self- 
defense, held question for jury. Staiger v. 
State, 110 Miss. 557, 70 So. 690 (1916). 

15. Mutual combat; dueling. 

A man commits murder when he kills 
another in a duel, whether formal or ex- 
temporary, and however fairly conducted. 
Thomas v. State, 61 Miss. 60 (1883). 

To make the killing of an adversary in a 
duel necessarily murder, in such case the 
weapon must have been procured for the 
combat, or the accused must have pro- 
voked the difficulty or entered into it with 
an intention to use the weapon. Long v. 
State, 52 Miss. 23 (1876). 

If a party enter into a mutual combat 
dangerously armed, and fight under an 
undue advantage and kill his adversary, it 
is murder. Price v. State, 36 Miss. 531, 72 
Am. Dec. 195 (1858). 

The fact that the accused sought the 
difficulty and brought it about, being 
armed with a deadly weapon with which 
he killed the deceased, does not necessar- 
ily render him guilty of murder; for if he 
commence the contest, intending at the 
outset to inflict little or no violence on his 
antagonist, he may justifiably slay him if 
the danger of his own destruction be im- 
minent and impending and otherwise un- 
avoidable; or, when the necessity to kill 
does not exist, if the killing be done not in 
pursuance of a premeditated design, but 
on a sudden quarrel, it will, in such case, 
amount to manslaughter only. Cotton v. 
State, 31 Miss. 504 (1856). 

16. Killing of one other than person 

intended. 

In a murder case, the trial court cor- 
rectly denied defendant's jury instruction 
because defendant's theory of the case was 
based upon his own testimony that he 
intentionally fired each shot, and there 
was no evidence from which a jury could 
have found that he fired the shots acciden- 
tally. Further, there was sufficient evi- 
dence to find that defendant shot into the 



trailer house with a deliberate design to 
kill; although there was sufficient evi- 
dence that defendant had a deliberate 
design to kill his brother, defendant's in- 
tent to kill his brother was transferred to 
the sister-in-law, the actual victim. 
Walden v. State, 29 So. 3d 17 (Miss. Ct. 
App. 2008), writ of certiorari denied by 29 
So. 3d 774, 2010 Miss. LEXIS 105 (Miss. 
2010). 

Where there is an express intent to kill 
or do grievous bodily harm directed to- 
ward one person and another is killed 
unintentionally by the act, it is murder at 
common law. Dykes v. State, 232 Miss. 
379, 99 So. 2d 602 (1957). 

The transferred intent doctrine does not 
apply where it appears that the accused in 
shooting or striking at another person 
with intent to kill, unintentionally kills 
another, if the accused has previously 
been acquitted of the death of the person 
at whom he was shooting or striking, and 
such acquittal will bar a subsequent pros- 
ecution of the accused for the murder of 
the other person, unless the killing of the 
other person was not accidental, but an 
independent separate offense arising out 
of the transaction. In the latter event the 
accused may be successively prosecuted 
for two offenses. Dykes v. State, 232 Miss. 
379, 99 So. 2d 602 (1957). 

Accidental killing of human being other 
than one intended constitutes "murder," 
where there is express malice and intent 
to kill. Ross v. State, 158 Miss. 827, 131 
So. 367 (1930). 

17. Death in consequence of improper 
treatment of wound. 

Where act of accused contributed to 
death of victim, he was not relieved of 
responsibility by fact that other causes 
also contributed to death, such as mal- 
treatment by physician who administered 
treatment in emergency room. Fairman v. 
State, 513 So. 2d 910 (Miss. 1987). 

If death ensue from a wound given in 
malice, but not of its nature mortal, but of 
which, being neglected or mismanaged, 
the party die, this will not excuse the 
party who gave it; but he will be held 
guilty of murder, unless it clearly and 
certainly appear, either by the evidence of 
the state or defendant, that the neglect 
and want of care on the part of the de- 
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ceased, and not the wound itself, was the 
cause of his death. Quinn v. State, 106 
Miss. 844, 64 So. 738 (1914). 

18. Murder for hire. 

Where the jury is properly instructed to 
determine whether a secondary killing 
was reasonably anticipated to be neces- 
sary in order to accomplish the contract 
killing, then that secondary killing is also 
part of the contract and the absent prin- 
cipal can be found guilty of capital mur- 
der. Saunders v. State, 733 So. 2d 325 
(Miss. Ct. App. 1998). 

19. Homicide by persons joining in 

commission of felony. 

Although defendant, who was convicted 
of murder while engaged in the crime of 
drive-by shooting and for shooting into an 
occupied dwelling, argued that the State 
failed to prove that he willfully discharged 
a pistol into a dwelling, the evidence am- 
ply supported the jury's finding that de- 
fendant willfully shot into an occupied 
dwelling. Two witnesses testified that de- 
fendant expressed his intent to shoot at 
the victim's house and that he admitted 
shooting the victim, and the victim's girl- 
friend identified defendant's voice during 
an altercation that took place outside the 
victim's home immediately prior to the 
shooting. Boyd v. State, 977 So. 2d 329 
(Miss. 2008). 

In order to obtain a valid conviction of a 
defendant for felony murder while en- 
gaged in the crime of drive-by shooting, 
the State is required to prove all essential 
elements of both Miss. Code Ann. § 97-3- 
19(l)(c) and Miss. Code Ann. § 97-3- 
109(1). Thus, the State is required to 
prove under Miss. Code Ann. § 97-3- 
109(1) that the defendant caused serious 
bodily injury to another purposely, know- 
ingly or recklessly under circumstances 
manifesting extreme indifference to the 
value of human life by discharging a fire- 
arm while in or on a vehicle. Boyd v. State, 
977 So. 2d 329 (Miss. 2008). 

Post-conviction relief was properly de- 
nied where: (1) trial counsel did not err in 
failing to seek a change of venue because 
of pretrial publicity; (2) petitioner's culpa- 
bility as a capital murder accomplice 
would not be reduced by testimony of a 
clinical psychologist who opined that peti- 



tioner was not by nature a violent person; 
(3) although the aggravating circum- 
stances which invoked the death penalty 
were not charged in the indictment, the 
fact that the capital murder statute listed 
the possible aggravating circumstances 
refuted the contention that petitioner had 
inadequate notice; (4) because the record 
supported no findings of error, there could 
be no prejudicial cumulative error; (5) use 
of the underlying felony as an aggravating 
sentencing factor did not constitute im- 
permissible double prejudice; and (6) 
other issues raised on direct appeal could 
not be considered on collateral appeal un- 
der Miss. Code Ann. § 99-39-21. Thong Le 
v. State, 967 So. 2d 627 (Miss. 2007), writ 
of certiorari denied by 552 U.S. 1300, 128 
S. Ct. 1747, 170 L. Ed. 2d 547, 2008 U.S. 
LEXIS 2913, 76 U.S.L.W. 3528 (2008). 

Where a shooting was committed dur- 
ing a robbery, the evidence supported the 
jury's finding of an aggravating circum- 
stance under Miss. Code Ann. § 99-19- 
101(5)(d), even if defendant was not the 
shooter; whether or not defendant in- 
tended to kill the victim was irrelevant 
because Miss. Code Ann. § 97-3-19(2)(e) 
defines capital murder, in part, as the 
killing of a human being when done with 
or without any design to effect death, by 
any person engaged in the commission of 
the crime of robbery. Dycus v. State, 875 
So. 2d 140 (Miss. 2004), vacated by, re- 
manded by 544 U.S. 901, 125 S. Ct. 1589, 
161 L. Ed. 2d 271, 2005 U.S. LEXIS 2212, 
73 U.S.L.W. 3528 (2005). 

State was not required to prove that 
murder was committed in furtherance of 
both underlying felonies to obtain convic- 
tion for felony murder, although indict- 
ment charged defendant with murder dur- 
ing course of kidnapping and robbery. 
Wilcher v. State, 697 So. 2d 1123 (Miss. 
1997), reh'g denied, 697 So. 2d 1191 (Miss. 
1997), cert, denied, 522 U.S. 1053, 118 S. 
Ct. 705, 139 L. Ed. 2d 647 (1998), reh'g 
denied, 522 U.S. 1154, 118 S. Ct. 1181, 140 
L. Ed. 2d 188 (1998). 

Capital murder defendant cannot be 
convicted of both capital murder and un- 
derlying felony, as defendant cannot be 
twice prosecuted for the same actions. 
Wilcher v. State, 697 So. 2d 1087 (Miss. 
1997), reh'g denied, 697 So. 2d 1191 (Miss. 
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1997), cert, denied, 522 U.S. 1053, 118 S. 
Ct. 705, 139 L. Ed. 2d 647 (1998), reh'g 
denied, 522 U.S. 1154, 118 S. Ct. 1181, 140 
L. Ed. 2d 188 (1998). 

Fact that indictment charged defendant 
with murder during course of kidnapping 
and with robbery did not require state to 
prove that offense was committed in fur- 
therance of both underlying felonies in 
order to support death penalty. Wilcher v. 
State, 697 So. 2d 1087 (Miss. 1997), reh'g 
denied, 697 So. 2d 1191 (Miss. 1997), cert, 
denied, 522 U.S. 1053, 118 S. Ct. 705, 139 
L. Ed. 2d 647 (1998), reh'g denied, 522 
U.S. 1154, 118 S. Ct. 1181, 140 L. Ed. 2d 
188 (1998). 

Aggravating factor of murder commit- 
ted during course of robbery is constitu- 
tional. Wilcher v. State, 697 So. 2d 1087 
(Miss. 1997), reh'g denied, 697 So. 2d 1191 
(Miss. 1997), cert, denied, 522 U.S. 1053, 
118 S. Ct. 705, 139 L. Ed. 2d 647 (1998), 
reh'g denied, 522 U.S. 1154, 118 S. Ct. 
1181, 140 L. Ed. 2d 188 (1998). 

Felony-murder aggravator is not dis- 
proportionate within meaning of Eighth 
Amendment even though unintentional 
felony-murder is punishable by death 
while premeditated murder, standing 
alone, is not, as not every defendant eli- 
gible for death penalty will have commit- 
ted murder while in the course of statuto- 
rily enumerated felonies, so that felony- 
murder aggravator genuinely narrows 
class of defendants eligible for the death 
penalty. Wilcher v. State, 697 So. 2d 1087 
(Miss. 1997), reh'g denied, 697 So. 2d 1191 
(Miss. 1997), cert, denied, 522 U.S. 1053, 
118 S. Ct. 705, 139 L. Ed. 2d 647 (1998), 
reh'g denied, 522 U.S. 1154, 118 S. Ct. 
1181, 140 L. Ed. 2d 188 (1998). 

During penalty phase of capital murder 
prosecution involving murder of child vic- 
tim while engaging in felonious abuse 
and/or battery, it was proper to instruct 
jury that it could consider as aggravating 
factor that murder had occurred during 
commission of crime of felonious abuse 
and/or battery of child. Brown v. State, 

690 So. 2d 276 (Miss. 1996), reh'g denied, 

691 So. 2d 1027 (Miss. 1997), cert, denied, 
522 U.S. 849, 118 S. Ct. 136, 139 L. Ed. 2d 
85 (1997). 

Capital murder defense counsel did not 
provide ineffective assistance of counsel in 



failing at punishment stage to object to 
robbery aggravator on ground that aggra- 
vating circumstance unconstitutionally 
duplicated element of offense of capital 
murder because jury found that defendant 
committed capital murder in commission 
of crime of robbery; Supreme Court had 
already rejected that contention and, 
thus, there was no reason for counsel to 
object to underlying felony being counted 
as aggravator. Foster v. State, 687 So. 2d 
1124 (Miss. 1996), cert, denied, 521 U.S. 
1108, 117 S. Ct. 2488, 138 L. Ed. 2d 996 
(1997). 

Capital murder defense counsel did not 
provide ineffective assistance of counsel in 
failing at sentencing phase to object to 
double use of robbery and pecuniary gain 
aggravating circumstances; defendant's 
trial took place before effective date of 
later state Supreme Court decision pro- 
spectively prohibiting double counting for 
same conduct and, thus, defense counsel 
had no basis to object. Foster v. State, 687 
So. 2d 1124 (Miss. 1996), cert, denied, 521 
U.S. 1108, 117 S. Ct. 2488, 138 L. Ed. 2d 
996 (1997). 

Defendant charged with capital offense 
of killing while engaged in commission of 
child abuse or battery was not entitled to 
lesser included offense instruction on 
manslaughter based on killing while com- 
mitting a felony. Jackson v. State, 684 So. 
2d 1213 (Miss. 1996), reh'g denied, 691 So. 
2d 1026 (1996), cert, denied, 520 U.S. 
1215, 117 S. Ct. 1703, 137 L. Ed. 2d 828 
(1997). 

Existence of two separate statutes un- 
der which defendant could be prosecuted 
for killing during course of committing 
felonious child abuse, only one of which 
could result in capital murder conviction, 
did not give prosecutor impermissible dis- 
cretion to impose death penalty, in viola- 
tion of Eighth Amendment, where jury 
was instructed that it could impose life 
sentence. Jackson v. State, 684 So. 2d 
1213 (Miss. 1996), reh'g denied, 691 So. 2d 
1026 (1996), cert, denied, 520 U.S. 1215, 
117 S. Ct. 1703, 137 L. Ed. 2d 828 (1997). 

Whether felonious child abuse statute 
was void for vagueness and whether jury 
instructions did not sufficiently narrow 
definition of child abuse was procedurally 
barred, where defendant failed to object at 



169 



§ 97-3-19 



Crimes 



trial. Jackson v. State, 684 So. 2d 1213 
(Miss. 1996), reh'g denied, 691 So. 2d 1026 

(1996) , cert, denied, 520 U.S. 1215, 117 S. 
Ct. 1703, 137 L. Ed. 2d 828 (1997). 

Instructing jury on armed robbery, after 
indictment charged robbery, constituted 
formal rather than substantive amend- 
ment to indictment, and thus any vari- 
ance which existed between indictment 
and proof was harmless error, where all 
defenses and evidence available to defen- 
dant remained equally applicable, and 
jury could not have convicted defendant of 
armed robbery and found him not guilty of 
robbery, inasmuch as armed robbery is 
simply robbery with weapon. Davis v. 
State, 684 So. 2d 643 (Miss. 1996), cert, 
denied, 520 U.S. 1170, 117 S. Ct. 1437, 137 
L. Ed. 2d 544 (1997). 

In prosecution for capital offense of 
murder during commission of robbery, 
jury instruction given regarding sequence 
of the robbery and murder did not suffi- 
ciently instruct jury on elements of under- 
lying crime of robbery, for purposes of 
determining whether failure to specifi- 
cally instruct jury on elements of robbery 
constituted reversible error. Hunter v. 
State, 684 So. 2d 625 (Miss. 1996), reh'g 
denied, 691 So. 2d 1026 (Miss. 1996). 

State had duty, in prosecution for capi- 
tal offense of murder during commission 
of robbery, to ensure that jury was prop- 
erly instructed on elements of underlying 
crime of robbery, and therefore failure to 
give such instruction constituted revers- 
ible error, even though defendant did not 
present acceptable robbery instruction. 
Hunter v. State, 684 So. 2d 625 (Miss. 
1996), reh'g denied, 691 So. 2d 1026 (Miss. 
1996). 

Sentencing court in bifurcated capital 
murder prosecution properly allowed jury 
to consider, as aggravating circumstance, 
whether capital offense was committed 
while defendant was engaged in commis- 
sion of armed robbery, notwithstanding 
fact that robbery was also element of 
capital murder for which defendant was 
being prosecuted. Brown v. State, 682 So. 
2d 340 (Miss. 1996), cert, denied, 520 U.S. 
1127, 117 S. Ct. 1271, 137 L. Ed. 2d 348 

(1997) . 

Convictions for both murder during 
course of armed robbery and grand lar- 



ceny violated double jeopardy prohibition 
against multiple punishments for same 
offense, where robbery charge, which was 
used to elevate case to capital murder, 
encompassed elements of grand larceny. 
Holly v. State, 671 So. 2d 32 (Miss. 1996), 
post-conviction relief denied, cert, denied, 
518 U.S. 1025, 116 S. Ct. 2565, 135 L. Ed. 
2d 1082 (1996), reh'g denied, 518 U.S. 
1048, 117 S. Ct. 26, 135 L. Ed. 2d 1119 
(1996). 

Sexual battery could be used as under- 
lying felony, to elevate murder to level of 
capital murder, and could be used again 
for sentencing purposes as an aggravator 
to support imposition of death penalty, 
without violating prohibition against 
cruel and unusual punishment. Walker v. 
State, 671 So. 2d 581 (Miss. 1995), cert, 
denied, 519 U.S. 1011, 117 S. Ct. 518, 136 
L. Ed. 2d 406 (1996). 

Robbery is not a component of murder 
and is, therefore, not a lesser included 
offense of murder. Ballenger v. State, 667 
So. 2d 1242 (Miss. 1995), cert, denied, 518 
U.S. 1025, 116 S. Ct. 2565, 135 L. Ed. 2d 
1082 (1996), reh'g denied, 518 U.S. 1048, 
117 S. Ct. 26, 135 L. Ed. 2d 1119 (1996). 

Use of robbery as both aggravating fac- 
tor in sentencing and as essential element 
of crime of capital murder did not uncon- 
stitutionally fail to narrow class of death 
eligible offenders; required narrowing had 
been done legislatively. Ballenger v. State, 
667 So. 2d 1242 (Miss. 1995), cert, denied, 
518 U.S. 1025, 116 S. Ct. 2565, 135 L. Ed. 
2d 1082 (1996), reh'g denied, 518 U.S. 
1048, 117 S. Ct. 26, 135 L. Ed. 2d 1119 
(1996). 

A defendant's right to be shielded from 
double jeopardy was violated where the 
defendant was convicted and punished for 
both kidnapping under § 97-3-53 and 
capital murder while engaged in the crime 
of kidnapping under subsection (2)(e) of 
this section; since the defendant was in- 
dicted, tried and found guilty of capital 
murder under subsection (2)(e) of this 
section with the kidnapping as the under- 
lying felony, and thereafter exposed to 
trial for his life, the State was precluded 
from punishing him further for the § 97- 
3-53 kidnapping. Meeks v. State, 604 So. 
2d 748 (Miss. 1992). 

In a prosecution for murder while en- 
gaged in the crime of robbery, the jury 
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could reasonably have found that the de- 
fendant intended the killings and in- 
tended that lethal force be used, for pur- 
poses of imposing the death penalty, 
where the defendant actually participated 
in the robbery with his accomplice and 
was present in some role while both mur- 
ders were committed. Minnick v. State, 
551 So. 2d 77 (Miss. 1988), rev'd on other 
grounds, 498 U.S. 146, 111 S. Ct. 486, 112 
L. Ed. 2d 489 (1990), on remand, 573 So. 
2d 792 (Miss. 1991). 

Defendant, who was indicted under sub- 
section (2)(a) of this section, had no stand- 
ing to argue that felony murder provision 
in subsection (2)(e) of this section was 
unconstitutional, as he was never charged 
with that crime. Johnson v. Thigpen, 449 
So. 2d 1207 (Miss. 1984). 

Subsection (2)(e) of this section is not 
constitutionally infirm even though it per- 
mits verdict of guilty absent finding of 
design to effect death and allows imputa- 
tion of intent from one defendant to an- 
other, although applicable standard for 
determination of guilt must not be con- 
fused with constitutionally mandated 
standard for imposition of capital punish- 
ment, such standard precluding capital 
punishment based upon imputed intent. 
Bullock v. Lucas, 743 F.2d 244 (5th Cir. 
1984), reh'g denied, 747 F.2d 1465 (5th 
Cir. 1984), modified on other grounds and 
remanded, 474 U.S. 376, 106 S. Ct. 689, 88 
L. Ed. 2d 704 (1986), on remand, 784 F.2d 
187 (5th Cir. 1986). 

Under subsection (2)(e) of this section a 
defendant may apparently be convicted of 
capital murder if someone is killed during 
the course of a robbery in which he was 
participating. Furthermore, no murder 
committed during the course of a robbery 
can be simple murder. Bell v. Watkins, 692 
F.2d 999 (5th Cir. 1982), cert, denied, 464 
U.S. 843, 104 S. Ct. 142, 78 L. Ed. 2d 134 
(1983). 

Where evidence showed that defendant 
and his brothers kidnapped the deceased, 
and during the commission of this crime, 
she was killed by one of defendant's broth- 
ers alone without any participation by the 
defendant, defendant could be guilty of no 
greater crime than manslaughter. Griffin 
v. State, 293 So. 2d 810 (Miss. 1974). 

Where the evidence proved a combina- 
tion or conspiracy entered into by the 



defendant and others to commit armed 
robbery, and the victim was thereafter 
shot to death by a codefendant at a time 
when all conspirators were present and 
each was doing his or her assigned part in 
the conspiracy to rob, the defendant be- 
came an accessory to armed robbery be- 
fore the fact, and under the specific provi- 
sions of Code 1942, § 1995 was deemed 
and considered a principal so that every 
essential element of the crime of murder 
listed in Code 1942, § 2215 was proved by 
the state against the defendant. Alexan- 
der v. State, 250 So. 2d 629 (Miss. 1971). 

Where evidence showed that both de- 
fendant and his companion fired shots at 
deceased, defendant was properly con- 
victed of murder, though fatal shot may 
have been fired by companion. Wilkerson 
v. State, 209 Miss. 360, 46 So. 2d 807 
(1950). 

Where the evidence disclosed that the 
murder took place during the robbery of 
deceased by accused and others, the fact 
that the accused did not himself strike the 
fatal blow but that it was struck by one of 
his confederates as an aid in carrying out 
the common purpose to rob, did not relieve 
him of responsibility therefore. Carrol v. 
State, 183 Miss. 1, 183 So. 703 (1938). 

Evidence held to sustain conviction for 
murder of officer while attempting arrest 
of parties who had committed robbery; 
refusal of requested instruction that de- 
fendant could not be convicted of murder 
unless he fired fatal shot held not errone- 
ous. Hurd v. State, 137 Miss. 178, 102 So. 
293 (1924). 

Where two parties aid in commission of 
homicide, it is not law that neither can be 
convicted unless shown beyond reason- 
able doubt that he, by his own act, did the 
killing. McCoy v. State, 91 Miss. 257, 44 
So. 814 (1907). 

20. Homicide by commission of dan- 
gerous act. 

Evidence was sufficient to convict defen- 
dant of depraved-heart murder because 
he fired a gun into a fleeing group of 
people, which was a classic case of this 
offense. Humphries v. State, 18 So. 3d 305 
(Miss. Ct. App. 2009). 

Depraved-heart murder as defined in 
subsection (l)(b) of this section and cul- 
pable-negligence manslaughter as defined 
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in § 97-3-47 are distinguishable simply 
by degree of mental state of culpability, in 
that depraved-heart murder involves a 
higher degree of recklessness from which 
malice or deliberate design may be im- 
plied; thus, an instruction on depraved- 
heart murder did not amount to a "denial, 
or substantial diminishing, of a man- 
slaughter consideration" by the jury. 
Windham v. State, 602 So. 2d 798 (Miss. 
1992). 

The evidence justified an instruction on, 
and a finding of, depraved-heart murder 
where the defendant used a hammer to 
assault a 79-year-old, one-armed man, 
who was running away, and his 78-year- 
old wife, during a dispute over a debt he 
owed them. Windham v. State, 602 So. 2d 
798 (Miss. 1992). 

An act which poses a risk to only one 
individual and which results in that indi- 
vidual's death may be deemed depraved- 
heart murder within the meaning of sub- 
section (l)(b) of this section; a distinction 
between the risk of death to one particular 
individual and the risk of death to more 
than one individual is senseless and out- 
moded and was properly discarded. Wind- 
ham v. State, 602 So. 2d 798 (Miss. 1992). 

The Weathersby rule applies with equal 
force in a case involving a killing "done in 
the commission of an act eminently dan- 
gerous to others and evincing a depraved 
heart, regardless of human life, although 
without any premeditated design to effect 
the death of any particular individual" as 
well as one in which the defendant is 
charged with murder by deliberate design. 
Blanks v. State, 547 So. 2d 29 (Miss. 
1989). 

A defendant who seized an officer's gun 
and fired it recklessly and at random 
engaged in the type of conduct contem- 
plated by subsection (l)(b) of this section, 
which provides that killing is murder 
when done in the commission of an act 
eminently dangerous to others and evinc- 
ing a depraved heart, regardless of human 
life, although without any premeditated 
design to effect the death of any particular 
individual. Wheeler v. State. 536 So. 2d 
1341 (Miss. 1988). 

Having been indicted separately for 
both murder, under this section, and for 
felony of shooting into occupied building, 



under § 97-37-29, defendant who was 
tried on murder indictment alone, and 
who had been convicted only of man- 
slaughter, could not be prosecuted in sec- 
ond trial for shooting felony, since, under 
circumstances of case, it was lesser of- 
fense that was included in murder charge. 
Davis v. Herring, 800 F.2d 513 (5th Cir. 
1986). 

Where the trial judge in a murder pros- 
ecution implied that no murder commit- 
ted during the course of a robbery could be 
simple murder and implied that it be- 
came, by definition, capital murder under 
this section, the appellate court would 
hold that theory of trial judge was flawed 
since it determined what instruction 
would be granted at the request of a 
capital murder defendant on the basis of a 
presumption that he had already been 
found guilty of the underlying felony. Fair- 
child v. State, 459 So. 2d 793 (Miss. 1984). 

Evidence showing killing by shooting 
with pistol sustained murder conviction 
under statutory provision defining mur- 
der as killing in commission of act immi- 
nently dangerous to others, and evincing 
depraved heart regardless of human life, 
though without premeditated design to 
effect death. Jones v. State, 169 Miss. 292, 
152 So. 879 (1934). 

Where defendant while drunk fired pis- 
tol in the highway and the bullet glanced 
and struck and killed deceased, it was not 
manslaughter unless killing was the natu- 
ral or necessary consequence. Dixon v. 
State, 104 Miss. 410, 61 So. 423 (1913). 

It was fatal error to refuse instruction 
that malice aforethought was necessary 
element of murder. Burnett v. State, 92 
Miss. 826, 46 So. 248 (1908). 

Under indictment for assault with in- 
tent to kill and murder a named person 
where proof showed defendant shot into 
wagon occupied by such person and oth- 
ers, instruction that jury may convict 
without proof of premeditated design to 
kill the person named is fatally erroneous. 
Gentry v. State, 92 Miss. 141, 45 So. 721 
(1908). 

21. Killing as manslaughter. 

In defendant's trial for murder, defen- 
dant's act of shooting the victim in the 
head at short range did not qualify as heat 
of passion of manslaughter because while 
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the conversation might have been heated 
with defendant's mother, the victim was a 
mere bystander to it; the victim's state- 
ment that defendant and defendant's 
mother needed to quit fighting did not 
cause a normal mind to be roused to the 
extent that reason was overthrown and 
that passion usurped the mind destroying 
judgment. Mullen v. State, 986 So. 2d 320 
(Miss. Ct. App. 2007), writ of certiorari 
denied by 987 So. 2d 451, 2008 Miss. 
LEXIS 559 (Miss. 2008). 

There was sufficient evidence to support 
a conviction for murder under Miss. Code 
Ann. § 97-3-19(l)(a), rather than man- 
slaughter under Miss. Code Ann. § 97-3- 
35, where the facts showed that defendant 
had been having domestic problems with 
his wife, he cashed a check for a large sum 
of money, and then went to her work 
where he shot her to death. Bennett v. 
State, 956 So. 2d 964 (Miss. Ct. App. 

2006) , writ of certiorari denied en banc by 
2007 Miss. LEXIS 293 (Miss. May 17, 

2007) . 

Where defendant was indicted for mur- 
der under Miss. Code Ann. § 97-3- 
19(l)(a), and the State failed to prove the 
charge, the trial judge should have been 
authorized to issue a limited directed ver- 
dict as to the murder charge and allow the 
State to proceed on the lesser unindicted 
offense of manslaughter, under Miss. 
Code Ann. § 97-3-35. State v. Shaw, 880 
So. 2d 296 (Miss. 2004). 

Manslaughter indictment that stated 
the date and place of the crime, specifi- 
cally named both victims, and alleged that 
defendant committed the crime with oth- 
ers while he and the others were commit- 
ting the felony crime of aggravated as- 
sault was sufficient to inform the 
defendant of the charge against him. Ste- 
vens v. State, — So. 2d — , 2001 Miss. 
LEXIS 301 (Miss. Oct. 31, 2001), opinion 
withdrawn by, substituted opinion at 808 
So. 2d 908, 2002 Miss. LEXIS 60 (Miss. 
2002). 

Having been indicted separately for 
both murder, under this section, and for 
felony of shooting into occupied building, 
under § 97-37-29, defendant who was 
tried on murder indictment alone, and 
who had been convicted only of man- 
slaughter, could not be prosecuted in sec- 



ond trial for shooting felony, since, under 
circumstances of case, it was lesser of- 
fense that was included in murder charge. 
Davis v. Herring, 800 F.2d 513 (5th Cir. 
1986). 

Capital sentencing scheme in which 
prosecutor has discretion as to which mur- 
ders he can try as capital offenses did not 
grant unfettered discretion to prosecutor 
and did not violate constitutional protec- 
tions, where discretion was statutorily 
limited, manslaughter instruction had to 
be given if warranted by facts, and impo- 
sition of death penalty was channelled 
through weighing of aggravating and 
mitigating circumstances. Berry v. State, 
703 So. 2d 269 (Miss. 1997). 

Defendant charged with capital offense 
of killing while engaged in commission of 
child abuse or battery was not entitled to 
lesser included offense instruction on 
manslaughter based on killing while com- 
mitting a felony. Jackson v. State, 684 So. 
2d 1213 (Miss. 1996), reh'g denied, 691 So. 
2d 1026 (1996), cert, denied, 520 U.S. 
1215, 117 S. Ct. 1703, 137 L. Ed. 2d 828 
(1997). 

In capital murder trial based on allega- 
tion that defendant killed child victim 
while engaged in commission of child 
abuse or battery, evidence that defendant 
used victim as shield while struggling 
with victim's mother was insufficient to 
support heat of passion manslaughter in- 
struction, in view of evidence that defen- 
dant planned robbery of victim's home, 
had told victim's mother that he was going 
to kill her and her family, and did not stab 
victim until after struggle with mother. 
Jackson v. State, 684 So. 2d 1213 (Miss. 
1996), reh'g denied, 691 So. 2d 1026 
(1996), cert, denied, 520 U.S. 1215, 117 S. 
Ct. 1703, 137 L. Ed. 2d 828 (1997). 

A trial court erred in refusing a murder 
defendant's proffered lesser included of- 
fense manslaughter instructions where, 
taking the evidence in the light most fa- 
vorable to the defendant, the jury could 
have found that the defendant lacked the 
requisite intent of malice aforethought to 
assist in the murder but that he did par- 
ticipate in kidnapping the victim. Welch v. 
State, 566 So. 2d 680 (Miss. 1990). 

The trial court in a capital murder pros- 
ecution erred reversibly in refusing defen- 
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dant's requested instruction on man- 
slaughter, where, although a jury might 
have properly found that the threat of 
death or serious bodily injury had not 
been imminently pending and therefore 
might have rejected defendant's self-de- 
fense theory, the jury might nevertheless, 
from the same facts, have found defendant 
not guilty of capital murder on the basis 
that the fatal shot had been in response to 
a shot first fired at him by an officer in a 
tense, sudden confrontation arising with- 
out the design of either party, thereby 
reducing the offense to manslaughter with 
a corresponding reduction in sentence. 
Lanier v. State, 450 So. 2d 69 (Miss. 1984). 

Manslaughter charge not error where 
parties engaged in fight immediately prior 
to killing done in heat of passion and 
without malice. Springer v. State, 129 
Miss. 589, 92 So. 633 (1922). 

One may have felonious design to kill 
and kill in the heat of passion, which is 
manslaughter. Dye v. State, 127 Miss. 
492, 90 So. 180 (1922). 

22. Indictment. 

Defendant juvenile's indictment was 
not defective because the capital-murder 
statute was cited in the heading of the 
indictment but not the body of the indict- 
ment since the indictment listed the ap- 
propriate section and subsection in the 
heading and tracked the language of the 
statute in the body, and Miss. Code Ann. 
§ 99-17-20 did not specify where the 
charged section and subsection number 
had to appear in the indictment. Hye v. 
State, — So. 3d — , 2013 Miss. App. LEXIS 
292 (Miss. Ct. App. May 28, 2013). 

Indictment for robbery was appropriate 
because defendant's due process rights 
were not violated as the indictment was 
not required to have specified the items 
alleged to have been taken in the robbery. 
Batiste v. State, 121 So. 3d 808 (Miss. 
2013). 

Defendant was placed in double jeop- 
ardy when he was convicted on two counts 
of armed robbery and two counts of capital 
murder for killing while engaged in the 
commission of those same two armed rob- 
beries; although there were several other 
armed robbery victims present, only the 
two murder victims were named in the 



indictment. Rowland v. State, 98 So. 3d 
1032 (Miss. Oct. 4, 2012). 

Court rejected defendant's argument 
that his death sentence has to be vacated 
because the indictment failed to include a 
statutory aggravating factor or the mens 
rea standard required for capital murder. 
When defendant was charged with capital 
murder, he was put on notice that the 
death penalty might result, what aggra- 
vating factors might be used, and the 
mens rea standard that was required. 
Goff v. State, 14 So. 3d 625 (Miss. 2009), 
modified by 2009 Miss. LEXIS 406 (Miss. 
Aug. 27, 2009), writ of certiorari denied by 
559 U.S. 944, 130 S. Ct. 1513, 176 L. Ed. 
2d 122, 2010 U.S. LEXIS 1251, 78 
U.S.L.W. 3480 (2010). 

Indictment against defendant alleged 
the essential elements of murder, even 
though the initial indictment did not al- 
lege that he acted out of "deliberate de- 
sign," because it alleged "malice afore- 
thought." Amending the indictment from 
"malice aforethought" to "deliberate de- 
sign" was one of form, not substance, and 
the two terms were synonymous. Gilbert 
v. State, 934 So. 2d 330 (Miss. Ct. App. 
2006). 

Defendant contended that the indict- 
ment failed to charge all of the elements 
necessary to impose the death penalty 
under Mississippi law, but his argument 
failed because (1) pursuant to Miss. Code 
Ann. § 99-19-101(7), a jury only needed to 
find that defendant killed, and did not 
need a true mens rea; (2) under Miss. 
Code Ann. § 99-19-101(5), aggravating 
circumstances existed; and (3) there was 
no increase in the maximum penalty be- 
cause the maximum penalty for killing 
while engaged in the commission of sexual 
battery was death as the crime was de- 
fined as capital murder under Miss. Code 
Ann. § 97-3-19(2)(e), and, pursuant to 
Miss. Code Ann. § 1-3-4, a capital murder 
was a crime punishable by death. Havard 
v. State, 928 So. 2d 771 (Miss. 2006), writ 
of certiorari denied by 549 U.S. 1119, 127 
S. Ct. 931, 166 L. Ed. 2d 716, 2007 U.S. 
LEXIS 153, 75 U.S.L.W. 3350 (2007). 

Capital murder indictment was not de- 
ficient for failing to list the aggravating 
factors the State intended to prove at 
sentencing; the death penalty statute 
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clearly states the only aggravating cir- 
cumstances that may be relied upon by 
the prosecution in seeking the death pen- 
alty, so that every time someone is 
charged with capital murder he or she is 
put on notice that the death penalty may 
result. Brown v. State, 890 So. 2d 901 
(Miss. 2004), writ of certiorari denied by 
544 U.S. 981, 125 S. Ct. 1842, 161 L. Ed. 
2d 735, 2005 U.S. LEXIS 3424, 73 
U.S.L.W. 3620 (2005). 

Felony murder as a capital crime by 
definition requires that there be two felo- 
nies, the homicide being the intentional or 
unintentional product of the other felony. 
The elements set out in the indictment 
against defendant only charged one 
felony, that defendant killed the victim by 
setting the victim on fire, and that act was 
not a capital offense; thus, the indictment 
as written did not charge capital murder, 
and reversal and remand of defendant to 
the custody of the sheriff pending the 
calling of a new grand jury was required. 
Buckley v. State, 875 So. 2d 1110 (Miss. 
Ct. App. 2004). 

Indictment charging defendant with 
murder using the language of the statute 
was not deficient; indictment did not have 
to allege which specific theory defendant 
was being charged under. Capnord v. 
State, 840 So. 2d 826 (Miss. Ct. App. 
2003). 

Indictment charging defendant with 
murder that generally tracked the rel- 
evant statutory language and contained 
each element of the crime charged was 
sufficient to charge defendant with mur- 
der even though it omitted the words 
"although without any premeditated de- 
sign to effect the death of any particular 
individual," as the lack of premeditated 
design was not an essential element of the 
offense of depraved-heart murder. Mon- 
tana v. State, 822 So. 2d 954 (Miss. 2002), 
dismissed by 2006 U.S. Dist. LEXIS 67838 
(S.D. Miss. Sept. 20, 2006). 

Indictment for depraved-heart murder 
that replaced the statutory phrase "with- 
out the authority of law" with the word 
"unlawfully" did not fail to charge defen- 
dant with an essential element of that 
crime, as the terms were synonymous. 
Turner v. State, 796 So. 2d 998 (Miss. 
2001). 



An indictment for capital murder was 
sufficient, notwithstanding the contention 
that it failed to identify the essential ele- 
ments of the underlying felony offense of 
burglary, as the indictment adequately 
informed the defendant of the acts under- 
lying the alleged burglary. Lockett v. An- 
derson, 230 F.3d 695 (5th Cir. 2000). 

An allegation that the deceased victim 
was a human being is not an essential 
element of the indictment. Coffield v. 
State, 749 So. 2d 215 (Miss. Ct. App. 
1999). 

Only in capital murder cases predicated 
upon the felony of burglary will the Su- 
preme Court require a more detailed in- 
dictment: to the extent of noticing the 
defendant with what felony was intended 
in the burglary. Turner v. State, 732 So. 2d 
937 (Miss. 1999), writ of certiorari denied 
by 528 U.S. 969, 120 S. Ct. 409, 145 L. Ed. 
2d 319, 1999 U.S. LEXIS 7156, 68 
U.S.L.W. 3290 (1999). 

Because the original indictment ad- 
equately charged the defendant with mur- 
der, an amendment including the statu- 
tory language of subsection (l)(a) and 
facts added concerning the weapon used 
by the defendant were amendments as to 
form and not of substance. Greenlee v. 
State, 725 So. 2d 816 (Miss. 1998). 

Mississippi capital murder indictments 
alleging that defendant entered house "to 
unlawfully do violence to the persons situ- 
ated therein" were fatally defective for 
their failure to state intended felony that 
comprised charged burglary; "intent to do 
violence" was not a crime, prosecutor 
based his argument to support charge of 
burglary upon that "non-crime," and jury 
was instructed that burglary charge could 
be predicated upon defendant's intent ei- 
ther to steal or to "unlawfully do violence." 
Lockett v. Puckett, 988 F. Supp. 1019 (S.D. 
Miss. 1997). 

Capital murder indictment predicated 
on burglary must state underlying offense 
that comprises burglary, and mere track- 
ing in indictment of language of capital 
murder statute is insufficient; burglary is 
only capital murder predicate offense hav- 
ing essential element of intent to commit 
another felony, and permitting state to 
indict for capital murder without specify- 
ing underlying offense of burglary could 
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result in trial on theory never placed be- 
fore grand jury and with respect to which 
defendant had no opportunity to prepare 
defense. State v. Berryhill, 703 So. 2d 250 
(Miss. 1997). 

A capital murder indictment alleging 
that the murder was committed while the 
defendant was "engaged in the commis- 
sion of the crime of robbery ..." gave the 
defendant sufficient notice of the nature 
and cause of the charges against him, 
even though the indictment did not 
specify the overt acts constituting the 
crime of robbery, where the indictment 
further read "contrary to and in violation 
of subsection (2)(e) of this section," which 
is the statutory provision for capital mur- 
der, so that the indictment was in compli- 
ance with § 99-17-20. Mackbee v. State, 
575 So. 2d 16 (Miss. 1990). 

An indictment charging a killing occur- 
ring "while engaged in the commission of" 
one of the enumerated felonies in this 
section includes the actions of the defen- 
dant leading up to the felony, the at- 
tempted felony, and flight from the scene 
of the felony. Thus, in a capital murder 
prosecution, involving the underlying 
felony of sexual battery, the fact that the 
actual moment of the victim's death pre- 
ceded consummation of the underlying 
felony did not vitiate the capital charge. 
Baker v. Baker, 553 So. 2d 8 (Miss. 1989). 

A multiple-count indictment, charging 
murder and aggravated assault, was per- 
missible where both the murder and the 
aggravated assault arose from a single 
fusillade, the defendant presented the 
same self-defense defense to the 2 
charges, almost all of the evidence admis- 
sible against the defendant on the murder 
count was also admissible against him on 
the assault count and visa-versa, and no 
legally cognizable prejudice could be said 
to have resulted from the consolidation at 
trial of the 2 charges. Blanks v. State, 542 
So. 2d 222 (Miss. 1989). 

When indictment charges defendant 
with capital murder in course of rape and 
robbery and trial judge's instructions, as 
requested by state, tell jury that before it 
can convict defendant it must find that 
defendant killed victim while in course of 
committing rape and robbery, state under- 
takes burden of showing sufficiency of 



proof to establish both underlying rape 
and robbery as well as murder. Fisher v. 
State, 481 So. 2d 203 (Miss. 1985). 

Murder indictment which follows lan- 
guage of "depraved heart" provision of this 
section need not use words "malice afore- 
thought." Johnson v. State, 475 So. 2d 
1136 (Miss. 1985). 

Indictment for murder includes all 
lower grades of felonious homicide, includ- 
ing manslaughter, and failure of state to 
elect between murder and manslaughter 
does not leave defendant ignorant of 
charge in violation of Sixth Amendment of 
United States Constitution and § 26 of 
Mississippi Constitution. Kelly v. State, 
463 So. 2d 1070 (Miss. 1985). 

In a prosecution for capital murder un- 
der this section, even though a technical 
error in the indictment charged the defen- 
dant under a different subsection of stat- 
ute, the indictment was sufficient and the 
requirements of due process were met 
since the defendant and his attorney un- 
derstood well in advance of trial that the 
charge was capital murder and that he 
was in jeopardy of the possible imposition 
of the penalty of death. Jones v. State, 461 
So. 2d 686 (Miss. 1984). 

A person who intentionally sets fire to a 
building, with or without knowledge that 
it is occupied, may properly be charged 
with capital murder under subsection 
(2)(e) of this section, if the fire results in 
the death of an occupant of the building. 
Dycus v. State, 440 So. 2d 246 (Miss. 
1983). 

The trial court had jurisdiction over a 
prosecution for capital murder, a violation 
of subsection (2)(e) of this section, where 
the essential underlying element of the 
crime, kidnapping, started in Mississippi 
when defendant forcefully took the victim 
from her place of employment, notwith- 
standing the fact that the actual murder 
took place in Alabama. Pruett v. State, 431 
So. 2d 1101 (Miss. 1983), cert, denied, 464 
U.S. 865, 104 S. Ct. 201, 78 L. Ed. 2d 176 
(1983), habeas corpus granted, 665 F. 
Supp. 1254 (S.D. Miss. 1986), aff'd, 805 
F.2d 1032 (5th Cir. 1986), cert, denied, 481 
U.S. 1033, 107 S. Ct. 1964, 95 L. Ed. 2d 
535 (1987). 

In a prosecution for capital murder com- 
mitted in the course of a robbery, the 
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defendant's demurrer to the indictment on 
the grounds that it did not set forth the 
necessary and essential elements of the 
crime of robbery and did not refer to the 
proper statute was properly denied where 
the indictment was sufficient to give the 
accused fair notice of the crime charged in 
clear and intelligible language. Bullock v. 
State, 391 So. 2d 601 (Miss. 1980), cert, 
denied, 452 U.S. 931, 101 S. Ct. 3068, 69 
L. Ed. 2d 432 (1981). 

The indictment in a murder prosecution 
was not defective for failure to adequately 
describe and define the offenses charged 
where the statutory language used in the 
indictment adequately defined the offense 
so as to give the defendant fair notice of 
the crime charged in clear and intelligible 
language. Bell v. State, 360 So. 2d 1206 
(Miss. 1978), cert, denied, 440 U.S. 950, 99 
S. Ct. 1433, 59 L. Ed. 2d 640 (1979). 

Trial court in prosecution for capital 
murder committed during armed robbery 
properly refused to quash indictment, 
which failed to cite section and subsection 
of code defining offense as required by 
§ 99-17-20, where indictment was 
amended prior to trial so as to cite appli- 
cable statutory offense involved. Bell v. 
State, 353 So. 2d 1141 (Miss. 1977). 

The court properly permitted the state 
to amend a murder indictment by striking 
from it the language "while engaged in 
commission of armed robbery or in viola- 
tion of this section, Mississippi Code An- 
notated (1972)", since all the ingredients 
charged by the amended indictment were 
there before the amendment, and thus no 
additional burden was placed on the de- 
fendant, and, though the indictment be- 
fore amendment failed to specify that the 
charge was under subsection (2), which 
defines capital murder, this was not a 
fatal error or ground for demurrer, such as 
to prevent amendment, but rather the 
indictment thereby had merely charged 
defendant with murder (not capital). Por- 
ter v. State, 339 So. 2d 564 (Miss. 1976). 

Defendant's indictment for murder was 
sufficient despite its failure to apprise him 
of whether he was charged under the 
capital murder section of the homicide 
statute [subsection (2) of this section] or 
under the section pertaining to murder 
[subsection (1) of this section], since, in 



light of the requirement of § 99-17-20 
that one can only be tried for capital 
murder if such offense was specifically 
cited in the indictment, defendant could 
only have been charged with and con- 
victed of murder, and since § 99-7-37, 
concerning requirements for indictments 
for homicide, does not require that the 
defendant be specifically apprised of 
whether he is being charged with murder 
or capital murder. Varnado v. State, 338 
So. 2d 1239 (Miss. 1976). 

Where it was shown by direct evidence 
that the deceased was one and the same 
person as charged in the indictment to 
have been killed, the fact that the name of 
the deceased was shown by inference and 
hearsay would not render the conviction 
void. Duke v. State, 243 Miss. 606, 140 So. 
2d 863 (1962). 

Murder indictment held not demurrable 
as not charging wilfulness and accused's 
malice aforethought. Wexler v. State, 167 
Miss. 464, 142 So. 501 (1932). 

Indictment charging defendant with 
killing unnamed infant, child of named 
parent, is sufficient. State v. Peek, 95 
Miss. 240, 48 So. 819 (1909). 

23. Variance between pleading and 
proof. 

An indictment charging a defendant 
with intentional murder and assigning a 
maximum penalty of life was sufficient to 
give the defendant fair notice of the crime 
charged, even though the jury instruc- 
tions in the ensuing prosecution failed to 
include a charge that the murder was 
intentional. Berry v. State, 575 So. 2d 1 
(Miss. 1990), cert, denied, 500 U.S. 928, 
111 S. Ct. 2042, 114 L. Ed. 2d 126 (1991). 

In a prosecution for capital murder, the 
indictment charging defendant with 
willfull murder in the commission of the 
crime of robbery sufficiently informed de- 
fendant of the constituent offense with 
which he was charged, despite his conten- 
tion that the testimony at trial only re- 
lated to attempted robbery, since the 
statutory language "engaged in the com- 
mission of" includes an attempt to commit 
the constituent felony, the completed con- 
stituent felony, as well as immediate post- 
felony acts. Culberson v. State, 379 So. 2d 
499 (Miss. 1979), cert, denied, 449 U.S. 
986, 101 S. Ct. 406, 66 L. Ed. 2d 250 
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(1980), reh'g denied, 449 U.S. 1103, 101 S. 
Ct. 903, 66 L. Ed. 2d 831 (1981), post- 
conviction relief denied, 580 So. 2d 1136 
(Miss. 1990), cert, denied, 502 U.S. 943, 
112 S. Ct. 383, 116 L. Ed. 2d 334 (1991), 
denial of post-conviction relief aff'd, 612 
So. 2d 342 (Miss. 1992). 

Where the accused's contention that he 
was incapable of forming a criminal intent 
or a deliberate design to effect the death of 
the deceased was submitted to the jury 
with an instruction that the claimed state 
of intoxication would constitute a defense, 
there was not a fatal variance between the 
indictment charging that the accused wil- 
fully, feloniously and with malice afore- 
thought killed his wife and the proof, 
showing that the evidence upon the ques- 
tion of the extent accused's intoxication 
was in conflict. Jackson v. State, 228 Miss. 
604, 89 So. 2d 626 (1956). 

Where the record discloses that the wit- 
nesses, although calling the slain man by 
various names, were obviously referring 
to the person named in the indictment as 
having been killed, the rule is satisfied 
that it is necessary for the proof to show 
that the person killed is the same person 
as the one charged in the indictment as to 
have been killed. McDaniels v. State, 203 
Miss. 239, 33 So. 2d 785 (1948). 

Variance between indictment charging 
defendant with the murder of "Myrtle" 
McCune and proof that defendant killed 
"Nettie" McCune, could not be availed of 
for the first time in the supreme court to 
reverse conviction of murder. Childress v. 
State, 188 Miss. 573, 195 So. 583 (1940). 

24. Deliberations of jury; verdict. 

Inmate's claim concerning error on a 
verdict form in connection with the in- 
mate's capital murder trial was found to 
be without merit on direct appeal, and 
thus the issue was barred under Miss. 
Code Ann. § 99-39-21(2), and (2) in any 
event, the inmate raised nothing new be- 
fore the court. Smith v. State, 877 So. 2d 
369 (Miss. 2004). 

Inmate failed to show, in connection 
with the inmate's capital murder trial, 
any prejudicial jury misconduct as alleged 
in an affidavit submitted under Miss. 
Code Ann. § 99-39-9(l)(e); while the affi- 
davit stated that some jurors heard that 
the inmate's co-defendant had committed 



a rape in the past, there was no allegation 
that the jurors came to their decision 
based on a rape allegation against co- 
defendant. Smith v. State, 877 So. 2d 369 
(Miss. 2004). 

Jurors were not prohibited, in connec- 
tion with the sentencing phase of an in- 
mate's capital murder trial, from discuss- 
ing among themselves whether parole 
was a possibility because they were in- 
structed correctly; furthermore, the jury 
knew that if the inmate was sentenced to 
life, the inmate would never be paroled, 
and thus little stock could be put in the 
affidavits, submitted under Miss. Code 
Ann. § 99-39-9(l)(e), that said that the 
jurors were concerned that the inmate 
would be paroled one day. Smith v. State, 
877 So. 2d 369 (Miss. 2004). 

In defendant's conviction for murder of 
the child while in the commission of felo- 
nious abuse and/or battery of the child, 
there were two notes passed to the trial 
judge by the bailiff from the jurors, but 
neither of the notes indicated that the jury 
had reached a conclusion or that they 
were deliberating; thus, defendant was 
not denied the right to an impartial jury. 
Seeling v. State, 844 So. 2d 439 (Miss. 
2003). 

That murder was committed (1) while 
engaged in crime of robbery and (2) for 
pecuniary gain may not be given as two 
separate and independent aggravating 
circumstances, as they essentially com- 
prise one. When life is at state, a jury 
cannot be allowed to doubly weigh the 
commission of the underlying felony and 
the motive behind it as separate 
aggravators. Willie v. State, 585 So. 2d 
660 (Miss. 1991). 

The Weather sby rule is not a jury in- 
struction, but is a guide for the circuit 
judge in determining whether a defendant 
is entitled to a directed verdict. Blanks v. 
State, 547 So. 2d 29 (Miss. 1989). 

If, after day and one-half of hearing 
trial of murder and manslaughter case, 
jury deliberates from 3:21 p.m. until 10:38 
p.m., 3 jurors express desire to recess 
deliberation, but trial court nonetheless 
sends jury back for further deliberations, 
verdict comes at 11:07 p.m., special inter- 
rogatory confines jury until 11:35 p.m., 
and there has been excessive deliberation 
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time. Isom v. State, 481 So. 2d 820 (Miss. 
1985). 

Capital murder defendant is not en- 
titled to have jury separately instructed 
and separately to consider whether or not 
defendant is guilty of being accessory af- 
ter fact. Johnson v. State, 477 So. 2d 196 
(Miss. 1985), cert, denied, 476 U.S. 1109, 
106 S. Ct. 1958, 90 L. Ed. 2d 366 (1986), 
reh'g denied, 476 U.S. 1189, 106 S. Ct. 
2930, 91 L. Ed. 2d 557 (1986). 

Mistrial is appropriate in capital mur- 
der prosecution in which, while jury is 
deliberating during sentencing phase, ju- 
ror is given message by spouse that juror's 
mother has died. Fuselier v. State, 468 So. 
2d 45 (Miss. 1985). 

Trial court does not improperly commu- 
nicate with individual juror by replying to 
juror in response to juror's request to be 
excused that court will not excuse juror 
for reason expressed by juror. Fairley v. 
State, 467 So. 2d 894 (Miss. 1985), cert, 
denied, 474 U.S. 855, 106 S. Ct. 160, 88 L. 
Ed. 2d 133 (1985). 

Juror's receipt of telephone call from 
unidentified third party in middle of mur- 
der prosecution does not constitute jury 
tampering for which new trial will be 
ordered where defendant has failed to 
request that jury be sequestered and 
where defendant fails to place in record 
any objection upon learning that juror has 
received telephone call and where record 
reflects that defense counsel says nothing 
about matter until several days later 
when jury's guilty verdict is returned. 
Gerlach v. State, 466 So. 2d 75 (Miss. 
1985). 

Where, in a prosecution under subsec- 
tion (2)(e) of this section, for murder while 
engaged in the commission of the crime of 
rape, there was evidence that a crime had 
been committed and that the defendant 
and two other persons had been present, 
the only conclusion that could be drawn 
was that one or more of them had commit- 
ted the crime, and when each of such 
persons proceeded to blame the other for 
the actual perpetration of the crime, it 
was up to the jury to determine which 
person or persons were guilty. Ruffin v. 
State, 447 So. 2d 113 (Miss. 1984). 

A guilty verdict in a murder prosecution 
need not be signed by the jurors. Wright v. 
State, 209 Miss. 795, 48 So. 2d 509 (1950). 



Fact that death of victim was caused by 
a single stab wound does not entitle one of 
two defendants to directed verdict of ac- 
quittal when both defendants by con- 
certed action did all within their power to 
effect death of victim with common design 
toward that end, and it is immaterial as to 
which of them proved to be successful in 
the effort. Riley v. State, 208 Miss. 336, 44 
So. 2d 455 (1950). 

Where evidence disclosed that jury after 
twenty-three hours of deliberations stood 
11 to 1 for verdict for guilty of murder 
when bailiff stated to jury that judge told 
him he had until next convening of court 
to wait until they reached verdict and that 
as far as he was concerned they could stay 
there until they rotted and that shortly 
thereafter the jury returned a verdict of 
guilty, such conduct constituted a coercive 
inference on the jury prejudicial to the 
defendant, it being immaterial whether 
the judge actually made such statement. 
McCoy v. State, 207 Miss. 272, 42 So. 2d 
195 (1949). 

25. Conviction of lesser offense. 

Evidence was sufficient to convict defen- 
dant of manslaughter under Miss. Code 
Ann. § 97-3-35 as she was the only other 
person in the house, a deadly weapon was 
used, there was no evidence of self-de- 
fense, and scientific evidence of the gun- 
shot wound showed that the victim could 
not have inflicted it himself, either by 
accident or suicide. Further, there was no 
prejudice to defendant as she was con- 
victed of the lesser-included offense where 
proof would have supported conviction of 
the greater offense of deliberate-design 
murder. Simpson v. State, 993 So. 2d 400 
(Miss. Ct. App. 2008), writ of certiorari 
denied by 997 So. 2d 924, 2008 Miss. 
LEXIS 552 (Miss. 2008), writ of certiorari 
denied by 555 U.S. 1188, 129 S. Ct. 1348, 
173 L. Ed. 2d 614, 2009 U.S. LEXIS 1379, 
77 U.S.L.W. 3469 (2009). 

Manslaughter is not a lesser-included 
offense of murder; therefore, a trial court 
was not permitted to enter a limited di- 
rected verdict on a murder charge and 
allow a jury to consider the unindicted 
offense of manslaughter because defen- 
dant did not receive notice of the man- 
slaughter charge in the murder indict- 
ment. State v. Shaw, 2003 Miss. LEXIS 
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525 (Miss. Oct. 9, 2003), opinion with- 
drawn by, substituted opinion at 880 So. 
2d 296, 2004 Miss. LEXIS 1027 (Miss. 
2004). 

Where respondent was charged with 
capital murder for participating in assault 
during course of which respondent's com- 
panion killed victim, and was sentenced to 
death under capital murder statute, but 
death sentence was vacated under inter- 
vening U.S. Supreme Court decision hold- 
ing that Eighth Amendment forbids impo- 
sition of death penalty on one who aids 
and abets felony in the course of which 
murder is committed but who does not 
himself kill, attempt to kill, or intend that 
killing take place or that lethal force be 
employed, curt on federal habeas corpus 
review should require state's judicial sys- 
tem to examine entire course of proceed- 
ings to determine whether at some point 
requisite factual finding has been made to 
support death penalty, which under 
proper circumstances does not offend 
Eighth amendment. Cabana v. Bullock, 
474 U.S. 376, 106 S. Ct. 689, 88 L. Ed. 2d 
704 (1986), on remand, 784 F.2d 187 (5th 
Cir. 1986), overruled on other grounds, 
Pope v. Illinios, 481 U.S. 497, 107 S. Ct. 
1918, 95 L. Ed. 2d 429 (1987). 

In a prosecution for murder in which 
evidence was insufficient to support a con- 
viction for capital murder, since it was not 
shown beyond a reasonable doubt that the 
defendant murdered the victim while 
committing a kidnapping, the indictment 
for capital murder was sufficient to charge 
defendant with murder as a lesser in- 
cluded offense, and the jury could have 
been instructed that it could find the de- 
fendant guilty of such lesser included of- 
fense if the evidence justified such a find- 
ing; defendant's conviction of capital 
murder was reversed, the jury's verdict 
was affirmed as to guilt, and the case was 
remanded for resentencing of defendant 
for murder. Biles v. State, 338 So. 2d 1004 
(Miss. 1976), cert, denied, 431 U.S. 940, 97 
S. Ct. 2655, 53 L. Ed. 2d 258 (1977). 

Unwarranted conviction of manslaugh- 
ter held harmless error under indictment 
for murder supported by evidence. 
Calicoat v. State, 131 Miss. 169, 95 So. 318 
(1923). 

Conviction of manslaughter in prosecu- 
tion for murder is an acquittal of murder. 



Walker v. State, 123 Miss. 517, 86 So. 337 
(1920). 

On an indictment for murder the ac- 
cused may be convicted of manslaughter. 
Dyson v. State, 26 Miss. 362 (1853). 

26. Trial; generally. 

In defendant's trial for capital murder, 
the State, for reasons that did not appear 
in the record, elected not to offer the 
subject incriminating statement into evi- 
dence, and it was purely speculative to 
suggest that the State would have at- 
tempted to belatedly offer the statement 
after ending its case in chief and then only 
if defendant took the stand. Thus, because 
the trial court determined the statement 
to be admissible as bearing directly on the 
central issue of defendant's guilt, rather 
than for some alternate and limited pur- 
pose such as witness impeachment, the 
trial court's ruling could not be seen as 
having had any chilling effect on defen- 
dant in deciding whether or not to take 
the stand. Bernardini v. State, 872 So. 2d 
690 (Miss. Ct. App. 2004). 

Trial court's cautionary admonition to 
defendant in prosecution for murder of 
African-American leader of civil rights or- 
ganization to avoid racially inflammatory 
language during voir dire questioning was 
not unduly restrictive of defendant's in- 
quiry into racial prejudice; court permit- 
ted extensive questioning of jurors regard- 
ing racial matters, including civil rights 
activities. De La Beckwith v. State, 707 
So. 2d 547 (Miss. 1997), cert, denied, 525 
U.S. 880, 119 S. Ct. 187, 142 L. Ed. 2d 153 
(1998). 

Testimony of accomplice, which was 
partially corroborated by fellow inmate of 
defendant and by state's ballistics expert, 
presented question of fact to be deter- 
mined by jury as to whether defendant 
was guilty of robbery and subsequent 
shooting of store clerk. Brown v. State, 682 
So. 2d 340 (Miss. 1996), cert, denied, 520 
U.S. 1127, 117 S. Ct. 1271, 137 L. Ed. 2d 
348 (1997). 

Experts who rendered diagnosis of "no 
mental disorder" for low intelligence quo- 
tient for capital murder defendant, after 
being appointed to perform mental exami- 
nation of him to determine his competency 
to stand trial, afforded defendant consti- 
tutionally adequate evaluation and fur- 
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nished constitutionally adequate report. 
Cole v. State, 666 So. 2d 767 (Miss. 1995). 

The trial court in a capital murder pros- 
ecution did not err in permitting 3 off-the- 
record bench conferences and a jury in- 
struction conference to be conducted when 
the defendant was not present where the 
defendant was represented by counsel at 
every critical stage of the proceedings, and 
he was not prejudiced by his absences at 
the conferences. Carr v. State, 655 So. 2d 
824 (Miss. 1995), cert, denied, 516 U.S. 
1076, 116 S. Ct. 782, 133 L. Ed. 2d 733 
(1996). 

In a prosecution for murder, an excla- 
mation from the audience by the victim's 
mother that the defendant "cold blooded 
killed my child" did not prejudice the 
defendant's right to a fair trial where the 
victim's mother was immediately escorted 
from the courtroom after her outburst, 
and the judge then properly admonished 
the jury to disregard the incident and 
questioned the jurors to determine 
whether they could disregard the com- 
ments. Bell v. State, 631 So. 2d 817 (Miss. 
1994). 

In a capital murder trial, the phrase 
"they haven't shown it" used by the pros- 
ecutor in his closing argument with re- 
spect to the defendant's alibi defense did 
not shift the burden of proof from the 
State to the defendant and deprive him of 
his right to a presumption of innocence 
where the prosecutor stated that the alibi 
instruction required the defendant to be 
in a place so remote and distant that he 
could not have committed the offense and 
"they haven't shown it"; the prosecutor did 
not tell the jury that the defendant's fail- 
ure to establish his alibi should automati- 
cally translate into a verdict of guilty, but 
merely stated that the defense had not 
proven or "shown" that the defendant was 
"in a place so remote and distant that he 
could not have committed the offense" at 
the time when the crime occurred. Conner 
v. State, 632 So. 2d 1239 (Miss. 1993), cert, 
denied, 513 U.S. 927, 115 S. Ct. 314, 130 
L. Ed. 2d 276 (1994), post-conviction relief 
denied, 684 So. 2d 608 (Miss. 1996), reh'g 
denied (Miss. 1996), overruled on other 
grounds, Weatherspoon v. State, 732 So. 
2d 158 (Miss. 1999). 

A trial court's refusal to permit a capital 
murder defendant to impeach an eyewit- 



ness regarding his statement that he had 
been employed by his cousin for part of the 
previous year did not deprive the defen- 
dant of his constitutional right to confront 
witnesses against him since the issue of 
the witness' employment was a collateral 
matter; the constitutional right to con- 
front witnesses applies only to issues per- 
tinent to the crime charged, and the gen- 
eral rule that a party may not impeach a 
witness on collateral matters is appli- 
cable. Conner v. State, 632 So. 2d 1239 
(Miss. 1993), cert, denied, 513 U.S. 927, 
115 S. Ct. 314, 130 L. Ed. 2d 276 (1994), 
post-conviction relief denied, 684 So. 2d 
608 (Miss. 1996), reh'g denied (Miss. 
1996), overruled on other grounds, 
Weatherspoon v. State, 732 So. 2d 158 
(Miss. 1999). 

A trial court in a murder prosecution 
erred in allowing the prosecutor to cross- 
examine a witness about a certified lab 
report of results of the defendant's drug 
screen test, where the test results were 
never offered into evidence during the 
trial and the witness had no actual knowl- 
edge of the drug screen analysis; without 
the testimony of a sponsoring witness 
with personal knowledge of the facts con- 
tained therein, the drug screen report was 
inadmissible hearsay, and without the op- 
portunity to cross-examine the person re- 
sponsible for the information contained in 
the report, the defendant's right to con- 
front witnesses secured by the Sixth 
Amendment and Article 3, § 26 of the 
Mississippi Constitution were violated. 
Balfour v. State, 598 So. 2d 731 (Miss. 
1992). 

A trial court's denial of a capital murder 
defendant's request for a private mental 
examination did not violate the Eighth 
and Fourteenth Amendments, where the 
defendant did not attempt to use an in- 
sanity defense, the State did not produce 
psychiatric testimony against him, and he 
did not demonstrate that sanity was to be 
a significant factor at trial. Ladner v. 
State, 584 So. 2d 743 (Miss. 1991), cert, 
denied, 502 U.S. 1015, 112 S. Ct. 663, 116 
L. Ed. 2d 754 (1991). 

A trial court in a capital murder pros- 
ecution did not abuse its discretion in 
declining to grant a mistrial or a new trial 
on the ground that the victim's daughter, 
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who found the body of her mother, began 
to weep while testifying on direct exami- 
nation, where the daughter's testimony 
was elicited not as a family impact state- 
ment but to prove the conditions at the 
crime scene. Ladner v. State, 584 So. 2d 
743 (Miss. 1991), cert, denied, 502 U.S. 
1015, 112 S. Ct. 663, 116 L. Ed. 2d 754 
(1991). 

A trial court erred in not permitting a 
murder defendant himself to make an 
opening statement even though the judge 
had not been forewarned that the defen- 
dant wished to make the opening state- 
ment himself. A defense attorney who is 
made aware by his or her client that the 
client wishes to personally conduct his or 
her own defense first has an obligation to 
fully advise the client of the constitutional 
right to represent himself or herself, and 
also of the responsibility and risk en- 
tailed. The defense counsel also has an 
obligation to inform the judge prior to 
exercise of the right, of the client's desire 
to do so, in order to give the judge an 
opportunity to instruct as well as warn 
the defendant outside the presence of the 
jury of his or her rights and responsibili- 
ties. Bevill v. State, 556 So. 2d 699 (Miss. 
1990). 

Defendant was not denied right to a 
speedy trial where, although almost 7 
years elapsed between his indictment on 
charges of murder and aggravated assault 
and his arraignment, substantially all of 
the delay was due to defendant's confine- 
ment in a state mental institution pursu- 
ant to court order, issued shortly after the 
indictment, finding defendant insane and 
not competent to stand trial, and trial was 
set in less than 6 weeks after the court 
was notified by institution's staff of defen- 
dant's competence to stand trial. Smith v. 
State, 489 So. 2d 1389 (Miss. 1986). 

Judge is not disqualified from hearing 
homicide case on basis of fact that homi- 
cide defendant's former attorney, against 
whom defendant has filed bar complaint, 
has at one time been law partner of judge. 
Ruffin v. State, 481 So. 2d 312 (Miss. 
1985). 

Refusal to provide indigent criminal de- 
fendant with free transcript of prior trial 
which ended in mistrial does not violate 
equal protection where defendant makes 



no showing that transcript would be use- 
ful or necessary to case or that alternative 
devices are unavailable. Ruffin v. State, 
481 So. 2d 312 (Miss. 1985). 

Defendant in capital murder case is not 
entitled to compulsory process, atten- 
dance fees, and travel expenses for out of 
state prospective character witnesses, 
particularly in case in which only thing 
presented to judge as to testimony of pro- 
posed witnesses is summary by counsel, 
not sworn to, as to what witnesses might 
testify. Johnson v. State, 477 So. 2d 196 
(Miss. 1985), cert, denied, 476 U.S. 1109, 
106 S. Ct. 1958, 90 L. Ed. 2d 366 (1986), 
reh'g denied, 476 U.S. 1189, 106 S. Ct. 
2930, 91 L. Ed. 2d 557 (1986). 

Refusal to grant capital murder defen- 
dant's request for change of venue imper- 
missibly deprives defendant of right to 
impartial jury where defendant has made 
prima facie showing of community preju- 
dice by submitting affidavit signed by 2 
witnesses with knowledge; furthermore, 
testimony of 15 defense witnesses who 
state specific reasons why defendant can- 
not receive fair trial in county in which 
offense has been committed raises 
irrebutable presumption of prejudice. 
Johnson v. State, 476 So. 2d 1195 (Miss. 
1985). 

Trial court's refusal to summon prison- 
ers to testify in capital murder case, as 
requested by defendant, does not violate 
defendant's right to compulsory process 
where testimony by prisoners would be 
inadmissible hearsay. Gray v. State, 472 
So. 2d 409 (Miss. 1985), rev'd on other 
grounds, 481 U.S. 648, 107 S. Ct. 2045, 95 
L. Ed. 2d 622 (1987), and see Willie v. 
State, 585 So. 2d 660 (Miss. 1991). 

One on trial for life or liberty may be 
handcuffed or otherwise shackled in pres- 
ence of jury only by reason of clear and 
present danger to order or security. 
Hickson v. State, 472 So. 2d 379 (Miss. 
1985). 

Presence of law enforcement officers be- 
hind bar of court during trial of capital 
murder defendant is permissible so long 
as trial judge takes care to avoid appear- 
ance of intimidation. Lancaster v. State, 
472 So. 2d 363 (Miss. 1985). 

When trial court improperly refuses to 
order production of clearly discoverable 
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witness statements which to to heart of 
credibility of state's principal witness in 
murder prosecution, reviewing court does 
not engage in nice calculations regarding 
amount of resulting prejudice but reverses 
and remands for new trial. Barnes v. 
State, 471 So. 2d 1218 (Miss. 1985). 

Where a physician had made a suffi- 
cient examination of the body on the 
morning following the assault so as to be 
able to testify that whoever had inflicted 
the wounds was the person who had killed 
the deceased, and according to the testi- 
mony of the sheriff and undertaker the 
deceased had suffered approximately 21 
wounds inflicted by a blunt instrument, 
his skull had been cracked and consider- 
able blood was found at the scene of the 
assault, the trial court did not err in 
overruling defendant's motion for an au- 
topsy. Upshaw v. State, 231 Miss. 158, 94 
So. 2d 337 (1957). 

Trial court in murder prosecution has 
right to give his reasons for rulings during 
course of trial and to show why, in his 
opinion, reasons advanced for contrary 
ruling are unsound, provided he does not 
encroach upon province of jury or try to 
influence their verdict. Price v. State, 207 
Miss. Ill, 41 So. 2d 37 (1949), cert, de- 
nied, 338 U.S, 844, 70 S. Ct. 92, 94 L. Ed. 
516 (1949), reh'g denied, 338 U.S. 888, 70 
S. Ct. 187, 94 L. Ed. 545 (1949). 

Remark of trial court in ruling on right 
of prosecution to cross-examine accused in 
murder case concerning insurance on vic- 
tim that matter of insurance was wholly 
immaterial and that nothing about insur- 
ance is to be considered in any way de- 
rogatory to defendant, or derogatory to 
anybody else, is not equivalent to oral 
instruction to jury upon law of case con- 
trary to express provisions of Code 1942, 
§ 1530, Code requiring all jury instruc- 
tions upon the law to be in writing, and is 
not prejudicial to defendant. Price v. 
State, 207 Miss. Ill, 41 So. 2d 37 (1949), 
cert, denied, 338 U.S, 844, 70 S. Ct. 92, 94 
L. Ed. 516 (1949), reh'g denied, 338 U.S. 
888, 70 S. Ct. 187, 94 L. Ed. 545 (1949). 

27. — Prosecutorial misconduct. 

Defendant's conviction for murder un- 
der Miss. Code Ann. § 97-3-19(l)(b) was 
proper, in part because defendant failed to 
prove any prosecutorial misconduct. The 



prosecutor was permitted to summarize 
the police investigation and the comment 
was not a comment on defendant's failure 
to testify; further, the prosecutor was not 
vouching for a witness's credibility but 
instead simply gave a summation of the 
evidence and inferred that the trial testi- 
mony was false. Franklin v. State, 72 So. 
3d 1129 (Miss. Ct. App. 2011), writ of 
certiorari denied by 71 So. 3d 1207, 2011 
Miss. LEXIS 508 (Miss. 2011). 

In a capital murder trial, defendant 
failed to prove that the prosecutor com- 
mitted misconduct by identifying the vic- 
tim as a police officer; the information was 
not admitted as victim-characteristic evi- 
dence at the sentencing phase, but, rather, 
was an integral part of the proof necessary 
to establish the capital offense, Miss. Code 
Ann. § 97-3-19(2)(a). Maye v. State, 49 So. 
3d 1140 (Miss. Ct. App. 2009), vacated by, 
remanded by 49 So. 3d 1124, 2010 Miss. 
LEXIS 622 (Miss. 2010). 

Defendant cited seven instances of mis- 
conduct by the State in its closing argu- 
ment, including references to the victim's 
family and their attendance at the trial, 
the State's actions as the "last voice" for 
the victim, references to the victim's last 
thoughts, and the grief of the victim's 
family members. However, the trial court 
alleviated any prejudice in properly sus- 
taining the objections of counsel and ad- 
monishing the jury and the appellate 
court could not say that the improper 
arguments led to a verdict that was based 
upon prejudice and not upon the evidence 
so as to have justified a mistrial. Smith v. 
State, 911 So. 2d 541 (Miss. Ct. App. 

2004) , writ of certiorari denied by 920 So. 
2d 1008, 2005 Miss. LEXIS 634 (Miss. 

2005) . 

Prosecutor did not overstep his bounds 
when he asked the jury not to let the 
defendant get away with the murder with 
which he was charged. Furthermore, the 
trial court instructed the jury that argu- 
ments and statements of counsel were not 
evidence and that if any argument, state- 
ment or remark had no basis in the evi- 
dence, then the jury was to disregard that 
argument, statement or remark; in any 
event, there was no prosecutorial miscon- 
duct and no grounds for reversal in light of 
said instructions. Davis v. State, 904 So. 
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2d 1212 (Miss. Ct. App. 2004), writ of 
certiorari denied by 898 So. 2d 679, 2005 
Miss. LEXIS 269 (Miss. 2005). 

Prosecutor's closing argument that de- 
fendant's accomplices were not being tried 
because they had been exonerated in prior 
judicial hearing was proper response to 
defense counsel's references to the fact 
that no action was being taken against 
defendant's accomplices. Blue v. State, 
674 So. 2d 1184 (Miss. 1996), cert, denied, 
519 U.S. 1030, 117 S. Ct. 588, 136 L. Ed. 
2d 517 (1996). 

Prosecutor's closing argument during 
guilt phase that "This man deserves ev- 
erything that he can get for the most 
brutal murder" and "He's guilty" were not 
personal opinion comments, as prosecutor 
never said that she believed that defen- 
dant was guilty or that she believed that 
defendant deserved the death penalty. 
Blue v. State, 674 So. 2d 1184 (Miss. 
1996), cert, denied, 519 U.S. 1030, 117 S. 
Ct. 588, 136 L. Ed. 2d 517 (1996). 

Prosecutors are afforded the right to 
argue anything in the State's closing ar- 
gument that was presented as evidence, 
but arguing statements of fact which are 
not in evidence or necessarily inferable 
from it and which are prejudicial to the 
defendant is error. Blue v. State, 674 So. 
2d 1184 (Miss. 1996), cert, denied, 519 
U.S. 1030, 117 S. Ct. 588, 136 L. Ed. 2d 
517 (1996). 

Prosecuting attorney should refrain 
from commenting upon appearance of de- 
fendant when he has not been introduced 
as a witness. Blue v. State, 674 So. 2d 1184 
(Miss. 1996), cert, denied, 519 U.S. 1030, 
117 S. Ct. 588, 136 L. Ed. 2d 517 (1996). 

Prosecuting attorney should refrain 
from doing anything or saying anything 
that would tend to cause jury to disfavor 
defendant due to matters other than evi- 
dence relative to the crime. Blue v. State, 
674 So. 2d 1184 (Miss. 1996), cert, denied, 
519 U.S. 1030, 117 S. Ct. 588, 136 L. Ed. 
2d 517 (1996). 

Prosecutor's comment on defendant's 
demeanor and appearance may have high- 
lighted his failure to testify, which is 
plainly prohibited, and the remark should 
not have been made. Blue v. State, 674 So. 
2d 1184 (Miss. 1996), cert, denied, 519 
U.S. 1030, 117 S. Ct. 588, 136 L. Ed. 2d 
517 (1996). 



Prosecution did not improperly com- 
ment on capital murder defendant's fail- 
ure to testify, when he stated that accom- 
plice's testimony regarding a ripped shirt 
was the "only testimony" and the "only 
reliable information" made available; 
reading of full remarks made it plain that 
prosecutor was simply summarizing ac- 
count of night's events as told by accom- 
plice and rebutting defense efforts to show 
that accomplice was lying. Walker v. 
State, 671 So. 2d 581 (Miss. 1995), cert, 
denied, 519 U.S. 1011, 117 S. Ct. 518, 136 
L. Ed. 2d 406 (1996). 

Capital murder defendant was not 
prejudiced by comment of prosecution, 
during guilt phase closing argument, in- 
viting jury to notice that on each of several 
situations in which state was prepared to 
go forward with proof "that the defense 
would just as soon not be before you," a 
stipulation was entered into; immediately 
thereafter the court instructed prosecutor 
"don't raise a comment on why the stipu- 
lations were made," and defense counsel 
did not request any further action. Walker 
v. State, 671 So. 2d 581 (Miss. 1995), cert, 
denied, 519 U.S. 1011, 117 S. Ct. 518, 136 
L. Ed. 2d 406 (1996). 

The prosecutor's closing argument in 
the guilt phase of a capital murder pros- 
ecution did not constitute an improper 
comment on the defendant's right to re- 
main silent following arrest where the 
prosecutor, while discussing a county jail 
inmate's testimony as to statements made 
by the defendant while he was in the jail, 
referred to the relationship between the 
defendant and the witness, and described 
the circumstances under which the state- 
ments were made. Carr v. State, 655 So. 
2d 824 (Miss. 1995), cert, denied, 516 U.S. 
1076, 116 S. Ct. 782, 133 L. Ed. 2d 733 
(1996). 

A prosecutor's closing argument in a 
capital murder case did not constitute a 
comment on the defendant's failure to 
testify at trial, in spite of the defendant's 
argument that the prosecutor's comments 
highlighted the fact that the only people 
alive who could have testified as to the 
events surrounding the murders were the 
defendant and his accomplice, where the 
prosecutor merely stated that the defen- 
dant and his accomplice saw to it that 
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there were no eyewitnesses, and that 
"people who kill their victims and kill 
their eyewitnesses cannot be set free." 
Carr v. State, 655 So. 2d 824 (Miss. 1995), 
cert, denied, 516 U.S. 1076, 116 S. Ct. 782, 
133 L. Ed. 2d 733 (1996). 

A prosecutor's biblical references during 
closing argument at the sentencing phase 
of a capital murder prosecution did not 
deprive the defendant of a fair trial, as the 
comments were within the "broad lati- 
tude" afforded counsel in closing argu- 
ment. Carr v. State, 655 So. 2d 824 (Miss. 
1995), cert, denied, 516 U.S. 1076, 116 S. 
Ct. 782, 133 L. Ed. 2d 733 (1996). 

A prosecutor improperly commented 
during closing argument on a capital mur- 
der defendant's failure to testify where the 
prosecutor stated that the defendant 
"hasn't told you the whole truth yet," that 
"you still don't know the whole story," and 
that the defendant was the only person 
alive who could give the whole story. But- 
ler v. State, 608 So. 2d 314 (Miss. 1992). 

In a capital murder prosecution, the 
prosecutor's statement that there had not 
been any testimony that the defendant 
acted in self-defense did not constitute an 
impermissible comment upon the failure 
of the defendant to testify, where the pros- 
ecutor's statement was made in connec- 
tion with his argument that the State had 
proved the required element that the de- 
fendant's actions were not done in neces- 
sary self-defense. Ladner v. State, 584 So. 
2d 743 (Miss. 1991), cert, denied, 502 U.S. 
1015, 112 S. Ct. 663, 116 L. Ed. 2d 754 
(1991). 

In a capital murder prosecution, the 
prosecutor's references to a second victim 
did not violate the Eighth and Fourteenth 
Amendments, since these references were 
necessary to tell the complete story of the 
crime where both victims were killed in 
the same mobile home with the same gun. 
Ladner v. State, 584 So. 2d 743 (Miss. 
1991), cert, denied, 502 U.S. 1015, 112 S. 
Ct. 663, 116 L. Ed. 2d 754 (1991). 

Comments made by a prosecutor during 
his closing argument in a capital murder 
prosecution did not constitute 
prosecutorial misconduct, where the pros- 
ecutor stated that the victim was a human 
being and had a right to be protected by 
the law even though he may not have been 



wealthy or prominent or a leader in his 
community, in spite of the defendant's 
argument that the "value" of the victim's 
life should not be a factor in considering 
whether the defendant should live or die 
and that such a consideration introduces 
an arbitrary factor into the process, since 
the prosecutor's statement was innocu- 
ous. Mackbee v. State, 575 So. 2d 16 (Miss. 
1990). 

In a capital murder prosecution in 
which the defense counsel had argued 
that "there is only one person who can tell 
you if a reasonable doubt exists insofar as 
this case, and that's each and every one of 
you," the prosecutor's rebuttal constituted 
an improper comment on the defendant's 
failure to testify where it included a state- 
ment that "they tell you, there's one man 
alive today who can tell you what hap- 
pened, and I agree with that. There is one 
person who could tell you what happened 
and we have ... a statement from him. We 
have a confession, an oral confession, we 
have a written confession." Such remarks 
directed the jury's attention to the failure 
of the defendant to take the stand and 
admit or deny the contents of the confes- 
sion. Griffin v. State, 557 So. 2d 542 (Miss. 
1990). 

Closing argument in which prosecuting 
attorney attempts to describe for jury in 
less than complimentary terms sort of 
person who would commit sort of crime 
involved in capital murder case is per- 
fectly legitimate. Fisher v. State, 481 So. 
2d 203 (Miss. 1985). 

Complaint regarding prosecution's ar- 
gument which includes calling upon diety, 
making reference to personal friendship of 
district attorney and homicide victim, per- 
sonal remarks directed to defense counsel, 
personal belief in defendant's guilt, and 
frustration in prosecuting homicide cases 
can quickly be dissipated by contempora- 
neous objection and ruling by circuit 
judge; if defense counsel chooses to wait 
until conclusion of argument to object, 
error may not be assigned on basis of 
argument. Johnson v. State, 477 So. 2d 
196 (Miss. 1985), cert, denied, 476 U.S. 
1109, 106 S. Ct. 1958, 90 L. Ed. 2d 366 
(1986), reh'g denied, 476 U.S. 1189, 106 S. 
Ct. 2930, 91 L. Ed. 2d 557 (1986). 

Presence of daughter of murder victim 
at counsel table and open display of emo- 
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tion by daughter which presents jury with 
image of prosecution acting on behalf of 
daughter is impermissible. Fuselier v. 
State, 468 So. 2d 45 (Miss. 1985). 

Supreme court will not, on appeal from 
murder conviction, consider objection to 
remarks made by district attorney in his 
argument to jury, when no objection was 
offered to remarks at the time they were 
made, no bill of exceptions was taken, no 
motion for mistrial was asked by defen- 
dant, and trial judge was not asked for 
ruling. Woods v. State, 37 So. 2d 319 
(Miss. 1948). 

28. — Selection and removal of jurors. 

Issue raised at trial and on direct ap- 
peal from an inmate's capital murder con- 
viction concerning the exclusion of a juror 
for failing to meet the qualifications of 
Miss. Code Ann. § 13-5-1 was found to be 
without merit, and the issue was therefore 
barred pursuant to Miss. Code Ann. § 99- 
39-21(2); because the trial court commit- 
ted no error in excusing this juror and 
another juror for not meeting the qualifi- 
cations under Miss. Code Ann. § 13-5-1, 
then the attorneys were not ineffective for 
failing to object to the jurors' dismissal, 
and in any event, the attorneys' decisions 
regarding the final composition of the jury 
were generally determined to be matters 
of trial strategy. Smith v. State, 877 So. 2d 
369 (Miss. 2004). 

Prosecutor's question to potential jurors 
asking whether they could conceive of 
imposing death penalty in murder case 
with no eyewitness was proper means of 
probing into their prejudices to get insight 
into their thoughts. Taylor v. State, 672 
So. 2d 1246 (Miss. 1996), cert, denied, 519 
U.S. 994, 117 S. Ct. 486, 136 L. Ed. 2d 379 
(1996), reh'g denied, 519 U.S. 1085, 117 S. 
Ct. 755, 136 L. Ed. 2d 692 (1997). 

Trial court acted within its discretion in 
excusing 4 potential jurors who stated 
that they probably could not impose death 
penalty when there were no eyewitnesses 
or fingerprints linking defendant to crime, 
and stated that they would need "a lot 
stronger proof" to change their position. 
Taylor v. State, 672 So. 2d 1246 (Miss. 
1996), cert, denied, 519 U.S. 994, 117 S. 
Ct. 486, 136 L. Ed. 2d 379 (1996), reh'g 
denied, 519 U.S. 1085, 117 S. Ct. 755, 136 
L. Ed. 2d 692 (1997). 



Decision of whether or not to excuse 
potential juror based on bias against 
death penalty is left to trial judge's discre- 
tion. Taylor v. State, 672 So. 2d 1246 
(Miss. 1996), cert, denied, 519 U.S. 994, 
117 S. Ct. 486, 136 L. Ed. 2d 379 (1996), 
reh'g denied, 519 U.S. 1085, 117 S. Ct. 
755, 136 L. Ed. 2d 692 (1997). 

For trial court to excuse potential juror 
for bias against death penalty, juror need 
not expressly state that he or she abso- 
lutely refuses to consider death penalty; 
equivalent response made in any reason- 
able manner indicating juror's firm posi- 
tion will suffice. Taylor v. State, 672 So. 2d 
1246 (Miss. 1996), cert, denied, 519 U.S. 
994, 117 S. Ct. 486, 136 L. Ed. 2d 379 
(1996), reh'g denied, 519 U.S. 1085, 117 S. 
Ct. 755, 136 L. Ed. 2d 692 (1997). 

Prospective jurors in capital cases may 
only be excluded for cause based upon 
their views on capital punishment when 
those views would prevent or substan- 
tially impair performance of their duties 
as jurors in accordance with their instruc- 
tions and oath. Taylor v. State, 672 So. 2d 
1246 (Miss. 1996), cert, denied, 519 U.S. 
994, 117 S. Ct. 486, 136 L. Ed. 2d 379 
(1996), reh'g denied, 519 U.S. 1085, 117 S. 
Ct. 755, 136 L. Ed. 2d 692 (1997). 

If prospective juror who is opposed to 
death penalty indicates that, if convinced 
of defendant's guilt, he or she could return 
verdict of guilty which might result in 
death penalty, juror cannot be struck from 
jury. Taylor v. State, 672 So. 2d 1246 
(Miss. 1996), cert, denied, 519 U.S. 994, 
117 S. Ct. 486, 136 L. Ed. 2d 379 (1996), 
reh'g denied, 519 U.S. 1085, 117 S. Ct. 
755, 136 L. Ed. 2d 692 (1997). 

If prospective juror is irrevocably com- 
mitted to vote against death penalty re- 
gardless of facts and circumstances, juror 
can be struck from jury. Taylor v. State, 
672 So. 2d 1246 (Miss. 1996), cert, denied, 
519 U.S. 994, 117 S. Ct. 486, 136 L. Ed. 2d 
379 (1996), reh'g denied, 519 U.S. 1085, 
117 S. Ct. 755, 136 L. Ed. 2d 692 (1997). 

Four prospective jurors in capital mur- 
der case were properly excused after stat- 
ing their inability to impose death pen- 
alty. Taylor v. State, 672 So. 2d 1246 
(Miss. 1996), cert, denied, 519 U.S. 994, 
117 S. Ct. 486, 136 L. Ed. 2d 379 (1996), 
reh'g denied, 519 U.S. 1085, 117 S. Ct. 
755, 136 L. Ed. 2d 692 (1997). 



186 



Crimes Against Persons 



§ 97-3-19 



Dismissal of doctor and 2 attorneys 
from jury did not deny defendant his 
rights to due process and to fair cross 
section of community; doctor was an emer- 
gency room physician who was working 
night shift, and attorneys were excused 
because they operated small businesses 
that could not afford to be closed. Taylor v. 
State, 672 So. 2d 1246 (Miss. 1996), cert, 
denied, 519 U.S. 994, 117 S. Ct. 486, 136 
L. Ed. 2d 379 (1996), reh'g denied, 519 
U.S. 1085, 117 S. Ct. 755, 136 L. Ed. 2d 
692 (1997). 

Trial court's questioning and dismissal 
of 6 venire members who expressed oppo- 
sition to the death penalty was adequate, 
even though defense counsel was not al- 
lowed to repeat questions in his own 
words to prospective jurors during court's 
voir dire, where the trial court rephrased 
questions as requested, defense did not 
request permission to ask further ques- 
tions, and there was no showing that 
further questioning would have rehabili- 
tated dismissed venire members. Jackson 
v. State, 672 So. 2d 468 (Miss. 1996), 
republished as corrected, 684 So. 2d 1213 
(Miss. 1996), reh'g denied, 691 So. 2d 1026 
(Miss. 1996), cert, denied, 520 U.S. 1215, 
117 S. Ct. 1703, 137 L. Ed. 2d 828 (1997). 

Under the Batson test, the prosecutor 
satisfied the burden of articulating a non- 
discriminatory reason for striking a black 
juror where he explained that he struck 
the juror because the juror had long un- 
kempt hair, a mustache and a beard, since 
the wearing of beards and long unkempt 
hair are not characteristics that are par- 
ticular to any race. Purkett v. Elem, 514 
U.S. 765, 115 S. Ct. 1769, 131 L. Ed. 2d 
834 (1995), reh'g denied, 515 U.S. 1170, 
115 S. Ct. 2635, 132 L. Ed. 2d 874 (1995), 
on remand, 64 F.3d 1195 (8th Cir. Mo. 

1995) . 

Defense counsel's extensive voir dire of 
venire members regarding attitudes to- 
ward death penalty precluded claim on 
appeal that trial court's inadequate voir 
dire questioning permitted seating of ju- 
rors with bias in favor of death penalty. 
Jackson v. State, 672 So. 2d 468 (Miss. 

1996) , republished as corrected, 684 So. 
2d 1213 (Miss. 1996), reh'g denied, 691 So. 
2d 1026 (Miss. 1996), cert, denied, 520 
U.S. 1215, 117 S. Ct. 1703, 137 L. Ed. 2d 
828 (1997). 



Fact that 10 of 14 jurors and alternates 
were women precluded claim that pros- 
ecution engaged in improper gender based 
discrimination when exercising peremp- 
tory challenges. Jackson v. State, 672 So. 
2d 468 (Miss. 1996), republished as cor- 
rected, 684 So. 2d 1213 (Miss. 1996), reh'g 
denied, 691 So. 2d 1026 (Miss. 1996), cert, 
denied, 520 U.S. 1215, 117 S. Ct. 1703, 
137 L. Ed. 2d 828 (1997). 

Trial court could excuse prospective ju- 
ror from serving on panel hearing capital 
murder case, on grounds that prospect 
was mother of 8-year-old boy and that she 
would feel apprehensive and be distracted 
if required to be away from child in event 
jury was sequestered. Walker v. State, 671 
So. 2d 581 (Miss. 1995), cert, denied, 519 
U.S. 1011, 117 S. Ct. 518, 136 L. Ed. 2d 
406 (1996). 

Trial court did not improperly excuse 
prospective juror from service in capital 
murder case; prospect tailored her re- 
sponse to question whether she could fol- 
low the law at both phases of trial to 
whichever counsel was questioning her, 
and she indicated she did not want to be 
involved in jury service and only 
"guessed" that she would "try" to listen to 
evidence and be fair to both sides. Walker 
v. State, 671 So. 2d 581 (Miss. 1995), cert, 
denied, 519 U.S. 1011, 117 S. Ct. 518, 136 
L. Ed. 2d 406 (1996). 

Any juror who would impose death sen- 
tence regardless of facts and circum- 
stances of capital murder conviction can- 
not follow dictates of law and is subject to 
be removed through use of complemen- 
tary challenge for cause. Walker v. State, 
671 So. 2d 581 (Miss. 1995), cert, denied, 
519 U.S. 1011, 117 S. Ct. 518, 136 L. Ed. 
2d 406 (1996). 

Police officer was not required to be 
removed from capital murder jury panel, 
even though during general voir dire of 
venire he had stated that due to serious- 
ness of charge of capital murder guilty 
verdict should be followed by death pen- 
alty, and officer admitted to knowing some 
details of case; officer had further stated 
that he believed his decision whether to 
impose death penalty would be based on 
circumstances and that he could be fair 
and impartial, and there was no auto- 
matic rule that law enforcement officers or 
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their relatives could be challenged for 
cause. Walker v. State, 671 So. 2d 581 
(Miss. 1995), cert, denied, 519 U.S. 1011, 
117 S. Ct. 518, 136 L. Ed. 2d 406 (1996). 

Prospective juror was not required to be 
removed from capital murder panel, even 
though during initial voir dire he had 
raised his hand and commented, regard- 
ing death penalty, that "if the jury reached 
a decision of guilty, I would automatically 
vote" for death; when questioned individu- 
ally, prospect stated that he would weigh 
evidence and that he could put aside his 
views and listen to evidence and instruc- 
tions. Walker v. State, 671 So. 2d 581 
(Miss. 1995), cert, denied, 519 U.S. 1011, 
117 S. Ct. 518, 136 L. Ed. 2d 406 (1996). 

Prospective juror was not required to be 
removed from capital murder jury panel, 
even though he nodded his head affirma- 
tively during group voir dire when asked 
whether he would automatically vote for 
death penalty, whether he believed in 
death penalty, and whether he would vote 
with majority of other jurors as to sen- 
tence; under further questioning he stated 
that he would evaluate the evidence and 
impose penalty which seemed most logi- 
cal, and when informed that his vote was 
an individual choice prospect replied that 
he would vote whichever way evidence 
pointed, would be fair and impartial and 
would follow law. Walker v. State, 671 So. 
2d 581 (Miss. 1995), cert, denied, 519 U.S. 
1011, 117 S. Ct. 518, 136 L. Ed. 2d 406 
(1996). 

Prospective juror was not required to be 
removed for cause from jury panel in capi- 
tal murder case, even though he initially 
stated he would vote for death penalty 
upon capital conviction, and later that he 
would be predisposed to vote for death all 
things being equal; prospect also stated 
that he would follow instructions given by 
court and review facts before reaching 
decision, and that his decision would be 
based upon how evidence "came about" in 
penalty phase of trial. Walker v. State, 671 
So. 2d 581 (Miss. 1995), cert, denied, 519 
U.S. 1011, 117 S. Ct. 518, 136 L. Ed. 2d 
406 (1996). 

Trial court was not required to grant 
capital murder defendant additional pe- 
remptory challenges, for use in eliminat- 
ing prospective jurors that trial court re- 



fused to remove for cause despite their 
avowed favoritism toward death penalty; 
defendant had not supported his claim 
that there were an unusual number of 
persons favoring death penalty among 
venirepersons, those that court had de- 
clined to remove for cause had been reha- 
bilitated and those whose views on subject 
remained "unwavering" had been re- 
moved. Walker v. State, 671 So. 2d 581 
(Miss. 1995), cert, denied, 519 U.S. 1011, 
117 S. Ct. 518, 136 L. Ed. 2d 406 (1996). 

Prosecution presented race-neutral rea- 
son for peremptory strike of prospective 
juror in capital murder case; prospect had 
teenage daughter, and manner in which 
she responded to questions led prosecutor 
to feel that she was dealing with some 
problem prosecutor was unable to reach, 
and court indicated that prospect's de- 
meanor was different from that of other 
prospects who had children. Walker v. 
State, 671 So. 2d 581 (Miss. 1995), cert, 
denied, 519 U.S. 1011, 117 S. Ct. 518, 136 
L. Ed. 2d 406 (1996). 

Prosecution provided race-neutral rea- 
son for peremptory strike of black pro- 
spective juror in capital murder case; 
prospect took care of approximately 30 
hogs and between 30 or 40 chickens, and 
would not be able to maintain her respon- 
sibilities if jury was required to be seques- 
tered. Walker v. State, 671 So. 2d 581 
(Miss. 1995), cert, denied, 519 U.S. 1011, 
117 S. Ct. 518, 136 L. Ed. 2d 406 (1996). 

Prosecution gave race-neutral reason 
for peremptorily striking black prospec- 
tive juror in capital murder case; juror 
had indicated unwillingness to serve and 
had stated that she might have difficulty 
in coming to any definite conclusion. 
Walker v. State, 671 So. 2d 581 (Miss. 
1995), cert, denied, 519 U.S. 1011, 117 S. 
Ct. 518, 136 L. Ed. 2d 406 (1996). 

Prosecution provided race-neutral rea- 
son for peremptory challenge of black pro- 
spective juror in capital murder case; 
prospect was on board of directors of orga- 
nization devoted to providing back-up for 
defense attorneys in capital cases. Walker 
v. State, 671 So. 2d 581 (Miss. 1995), cert, 
denied, 519 U.S. 1011, 117 S. Ct. 518, 136 
L. Ed. 2d 406 (1996). 

Court could strike for cause prospective 
juror in capital murder case who repeat- 
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edly stated that she was disposed to re- 
turn life sentence, rather than death sen- 
tence, and did not know if she could base 
her decision on evidence and law. Walker 
v. State, 671 So. 2d 581 (Miss. 1995), cert, 
denied, 519 U.S. 1011, 117 S. Ct. 518, 136 
L. Ed. 2d 406 (1996). 

Circuit court should take substantial 
role in conducting voir dire to determine 
whether prospective jurors would vote au- 
tomatically for death penalty regardless of 
aggravating and mitigating circum- 
stances. Ballenger v. State, 667 So. 2d 
1242 (Miss. 1995), cert, denied, 518 U.S. 
1025, 116 S. Ct. 2565, 135 L. Ed. 2d 1082 
(1996), reh'g denied, 518 U.S. 1048, 117 S. 
Ct. 26, 135 L. Ed. 2d 1119 (1996). 

In a prosecution for capital murder and 
conspiracy to commit capital murder, the 
trial court committed reversible error in 
failing to place the initial burden on the 
State to establish a prima facie case of 
racial discrimination in the defendant's 
use of his peremptory challenges, before 
concluding that the defendant failed to 
offer a race-neutral reason for challenging 
one of the jurors, since the defendant was 
arbitrarily and erroneously denied the use 
of one of his peremptory challenges, and 
the composition of the jury was directly 
altered as a result. Colosimo v. Senatobia 
Motor Inn, Inc., 662 So. 2d 552 (Miss. 
1995). 

A prosecutor's race-neutral explanation 
for peremptorily striking a potential juror 
need not rise to the level of justifying the 
exercise of a challenge for cause. Davis v. 
State, 660 So. 2d 1228 (Miss. 1995), cert, 
denied, 517 U.S. 1192, 116 S. Ct. 1684, 134 
L. Ed. 2d 785 (1996), reh'g denied, 518 
U.S. 1039, 117 S. Ct. 7, 135 L. Ed. 2d 1102 
(1996). 

A trial judge in a capital murder pros- 
ecution did not abuse his discretion by 
excusing a potential juror who initially 
indicated that she could not impose the 
death penalty, even though she subse- 
quently indicated that there were some 
circumstances under which she could im- 
pose the death penalty, where she failed to 
clearly indicate that she was willing to set 
aside her own beliefs and follow the in- 
structions and law as to the death penalty. 
Davis v. State, 660 So. 2d 1228 (Miss. 
1995), cert, denied, 517 U.S. 1192, 116 S. 



Ct. 1684, 134 L. Ed. 2d 785 (1996), reh'g 
denied, 518 U.S. 1039, 117 S. Ct. 7, 135 L. 
Ed. 2d 1102 (1996). 

In a capital murder prosecution in 
which a black defendant was convicted 
and sentenced by an all-white jury for the 
murders of 4 white victims, the trial court 
did not err by allowing the State to pe- 
remptorily strike the sole potential black 
juror, since the reason stated by the pros- 
ecution for the peremptory challenge-that 
the juror indicated she would have diffi- 
culty finding suitable child care during 
the trial- was sufficiently race-neutral. 
Carr v. State, 655 So. 2d 824 (Miss. 1995), 
cert, denied, 516 U.S. 1076, 116 S. Ct. 782, 
133 L. Ed. 2d 733 (1996). 

The trial court in a capital murder pros- 
ecution erred by not requiring the State to 
give racially-neutral reasons for exercis- 
ing peremptory challenges against 7 out of 
13 black jurors on the venire, even though 
there was no showing that the defendant 
was of a minority class, and therefore the 
case would be remanded for a hearing on 
whether the Batson criteria were violated 
by the State's exercise of its peremptory 
challenges. Thorson v. State, 653 So. 2d 
876 (Miss. 1994). 

A prosecutor's request of jurors during 
individual voir dire to give the particular 
circumstances that each would require in 
order to return a death sentence were not 
improperly designed to extract a promise 
from the jurors that they would certainly 
vote in favor of the death penalty given a 
specific set of circumstances, and there- 
fore did not violate the defendant's consti- 
tutional rights. Foster v. State, 639 So. 2d 
1263 (Miss. 1994), cert, denied, 514 U.S. 
1019, 115 S. Ct. 1365, 131 L. Ed. 2d 221 
(1995), reh'g denied, 514 U.S. 1123, 115 S. 
Ct. 1992, 131 L. Ed. 2d 878 (1995), post- 
conviction relief denied, 687 So. 2d 1124 
(Miss. 1996), cert, denied, 521 U.S. 1108, 
117 S. Ct. 2488, 138 L. Ed. 2d 996 (1997). 

A trial court in a capital murder pros- 
ecution did not err in excusing a juror for 
cause where the juror stated that she 
opposed the death penalty and would not 
impose the death penalty under any cir- 
cumstances. Russell v. State, 607 So. 2d 
1107 (Miss. 1992). 

A murder defendant was not denied a 
fair trial on the ground that the trial court 
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refused to accept his challenges for cause 
to 3 potential jurors where the defendant 
used peremptory challenges to remove 
those jurors, since the loss of a peremp- 
tory challenge does not constitute a viola- 
tion of the constitutional right to an im- 
partial jury; so long as the jury that sits is 
impartial, the fact that the defendant had 
to use peremptory challenges to achieve 
that result does not mean that the defen- 
dant was denied his or her constitutional 
rights. Mettetal v. State, 602 So. 2d 864 
(Miss. 1992). 

The denial of a challenge for cause is not 
error where it is not shown that the de- 
fense has exhausted peremptory chal- 
lenges and is thus forced to accept the 
juror. Thus, a trial court's refusal to re- 
move 6 jurors for cause did not deprive the 
defendant of a fair trial where only one of 
the 6 actually served on the jury and she 
was not challenged at a time when the 
defense had 12 peremptory challenges, 
the defense still had one challenge left as 
well as an alternate challenge at the 
completion of the selection process, and 
the defense counsel never raised any ob- 
jection to the other 5 jurors. Berry v. State, 
575 So. 2d 1 (Miss. 1990), cert, denied, 500 
U.S. 928, 111 S. Ct. 2042, 114 L. Ed. 2d 
126 (1991). 

A capital murder defendant was not 
entitled to have a separate jury impaneled 
to hear the evidence at the penalty phase. 
Minnick v. State, 551 So. 2d 77 (Miss. 
1988), rev'd on other grounds, 498 U.S. 
146, 111 S. Ct. 486, 112 L. Ed. 2d 489 
(1990), on remand, 573 So. 2d 792 (Miss. 
1991). 

"Death qualification" of jurors prior to 
the guilt phase in a capital murder pros- 
ecution did not deprive the defendant of a 
jury composed of a fair cross section of the 
community. Minnick v. State, 551 So. 2d 
77 (Miss. 1988), rev'd on other grounds, 
498 U.S. 146, 111 S. Ct. 486, 112 L. Ed. 2d 
489 (1990), on remand, 573 So. 2d 792 
(Miss. 1991). 

Statute Supreme Court's judgment can- 
not stand insofar as it imposes the death 
sentence. The State Supreme Court's 
analysis is rejected if and to the extent it 
is based on the reasoning that the trial 
judge restored one of the State's peremp- 
tory challenges by determining that he 



had erred in denying one of the "Wither- 
spoon" motions, and that erroneous re- 
moval of juror for cause was therefore 
harmless since the State would have used 
its restored challenge to remove her in 
any case. "Unexercised peremptory" argu- 
ment wrongly assumes that crucial ques- 
tion is whether a particular prospective 
juror is excluded due to the court's errone- 
ous ruling. Rather, relevant inquiry is 
whether the composition of the jury panel 
as a whole could possibly have been af- 
fected by the error. However, jury selec- 
tion process requires a series of on-the- 
spot decisions weighing the relative 
objectionableness of a particular venire 
member against the number of peremp- 
tory challenges available at that time. 
Thus, the nature of the selection process 
defies any attempt to establish that an 
erroneous "Witherspoon" exclusion is 
harmless, Further, State's argument that 
jurors exclusion was a single technical 
error that should be considered harmless 
because it did not have any prejudicial 
effect is unavailing, under Davis v. Geor- 
gia, regarding application of Witherspoon 
decision. Gray v. Mississippi, 481 U.S. 
648, 107 S. Ct. 2045, 95 L. Ed. 2d 622 
(1987). 

Any prejudice resulting from judge's 
reading of wrong indictment during void 
dire of jury in homicide prosecution is 
removed when judge immediately admon- 
ishes jury to disregard such indictment. 
Johnson v. State, 475 So. 2d 1136 (Miss. 
1985). 

Jurors who indicate inability to vote for 
death penalty under any circumstances 
may be excluded from guilt phase of capi- 
tal murder prosecution. Cabello v. State, 
471 So. 2d 332 (Miss. 1985), cert, denied, 
476 U.S. 1164, 106 S. Ct. 2291, 90 L. Ed. 
2d 732 (1986). 

When bailiff excuses juror on last day of 
murder trial on basis of death of juror's 
grandmother, rather than escorting juror 
back to court and informing trial judge of 
situation so judge can determine whether 
juror is unable to perform duty and order 
excusal, and trial court subsequently im- 
panels alternate juror without objection 
by defense, and defendant fails to show 
prejudice resulting from impaneling of al- 
ternate, conviction is not subject to rever- 
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sal on basis of improper excusal of original 
juror. Fuller v. State, 468 So. 2d 68 (Miss. 
1985). 

Merely because potential jurors in capi- 
tal murder case would be hesitant to in- 
flict death penalty in case based entirely 
on circumstantial evidence does not con- 
stitute grounds to excuse jurors for cause. 
Fuselier v. State, 468 So. 2d 45 (Miss. 
1985). 

The trial court did not commit revers- 
ible error in overruling defendant's motion 
for a mistrial, or that a new panel of jurors 
be tendered to the defendant, where, after 
ten jurors had been finally accepted to try 
the defendant, the court, out of the pres- 
ence of defendant or his counsel, excused 
on of the jurors because illness required 
the juror's presence at home, where the 
court had allowed the defendant one addi- 
tional peremptory challenge. Upshaw v. 
State, 231 Miss. 158, 94 So. 2d 337 (1957). 

29. —Ineffective assistance of coun- 
sel. 

In a capital murder trial, a defendant's 
claim of ineffective assistance of trial 
counsel based on false arrest, failure to 
interview alibi witnesses, failure to view 
alleged evidence, and failure to object to 
the prosecutor's closing argument could 
be raised on direct appeal because the 
facts were fully apparent from the record. 
Scott v. State, 8 So. 3d 855 (Miss. 2008), 
writ of certiorari denied by 559 U.S. 941, 
130 S. Ct. 1500, 176 L. Ed. 2d 117, 2010 
U.S. LEXIS 1205, 78 U.S.L.W. 3480 
(2010). 

Denial of the appellant inmate's request 
for post-conviction relief after he was con- 
victed of capital murder (murder during 
the commission of sexual battery) was 
appropriate because he failed to prove 
that he received the ineffective assistance 
of counsel. Even if counsel had procured a 
DNA expert who testified that the in- 
mate's DNA was not present, that did not 
exonerate the inmate of the sexual battery 
charge because sexual penetration could 
be by insertion of any object into the 
genital or anal opening of another person's 
body. Havard v. State, 988 So. 2d 322 
(Miss. 2008). 

Defendant's claim of ineffective counsel 
in a murder trial failed because the jury 
instructions were proper and requesting a 



jury instruction on manslaughter that 
was commonly given on the prosecution's 
request was permissible trial strategy to 
try to ensure that the jury knew they were 
not required to find murder, and that a 
lesser offense was available when there 
was strong evidence that defendant shot 
the victim. Mullen v. State, 986 So. 2d 320 
(Miss. Ct. App. 2007), writ of certiorari 
denied by 987 So. 2d 451, 2008 Miss. 
LEXIS 559 (Miss. 2008). 

As to his conviction for murder, defen- 
dant did not demonstrate that the out- 
come of his trial would have been different 
if his counsel had objected to the district 
attorney's leading questions to deputies 
and the district attorney's eliciting of prior 
bad acts testimony from the victim's fam- 
ily members (eyewitnesses), and a neigh- 
bor. He merely asserted that had counsel 
been as diligent with objections on said 
matters, he would have received a fair 
trial, and that statement did not satisfy 
the prejudice prong of Strickland; defen- 
dant's account of the events that led to the 
victim's death was not corroborated by 
any of the eyewitnesses, the physical evi- 
dence refuted his account that the victim 
was shot accidentally during a close 
struggle, and because he was hopelessly 
guilty, he was not entitled to a new trial on 
grounds counsel was ineffective. Jones v. 
State, 911 So. 2d 556 (Miss. Ct. App. 
2005), writ of certiorari denied by 920 So. 
2d 1008, 2005 Miss. LEXIS 599 (Miss. 
2005). 

Even if defendant's trial counsel was 
deficient in allegedly failing to make nu- 
merous potential objections to hearsay 
and other improper evidence, there was 
no reasonable probability that the pro- 
ceeding would have been different given 
the plethora of evidence against defen- 
dant, including his confession that he 
"killed the bitch." While trial counsel's 
performance might have been less than 
perfect, there was nothing in the record 
that proved that trial counsel's perfor- 
mance was not in the "wide range of 
reasonable professional assistance." Gib- 
son v. State, 895 So. 2d 185 (Miss. Ct. App. 
2004). 

Claims that defense counsel was unpre- 
pared because he only had two meetings 
with defendant were rejected, as counsel 
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filed pretrial motions, conducted voir dire, 
offered challenges for cause, provided 
compelling opening and closing state- 
ments, objected to the admission of cer- 
tain evidence, and cross-examined wit- 
nesses. Under the Sixth Amendment, 
defendant was entitled to and received 
minimum competence and loyal assis- 
tance. Rinehart v. State, 883 So. 2d 573 
(Miss. 2004). 

Court found no ineffective assistance of 
counsel in the failure of attorneys for an 
inmate to object to the State's use of 
peremptory strikes in connection with the 
inmate's capital murder trial because (1) 
the inmate failed to show any prejudice, 
and (2) the attorneys could well have 
thought that the State had adequate race 
neutral reasons for the State's strikes, and 
there was no requirement that the attor- 
neys had to make motions that they did 
not believe would succeed. Smith v. State, 
877 So. 2d 369 (Miss. 2004). 

Inmate's attorney was not ineffective, in 
connection with the inmate's capital mur- 
der trial, for failing to impeach a material 
witness with an alleged prior inconsistent 
statement concerning the inmate's height 
because (1) there was little room for im- 
peachment in the relative heights of the 
inmate, co-defendant, and the witness, 
and (2) it was a matter of trial strategy not 
to ask the witness additional questions on 
cross-examination. Smith v. State, 877 So. 
2d 369 (Miss. 2004). 

Inmate's attorney was not ineffective, in 
connection with the inmate's capital mur- 
der trial, for not objecting to the presence 
of a county sheriff during trial proceed- 
ings because (1) the inmate cited no au- 
thority to support the claim that the sher- 
iff was able to tailor the sheriff's 
testimony after hearing other witnesses 
and (2) there was no abuse of discretion in 
the trial court's decision to permit the 
sheriff to remain in the courtroom. Smith 
v. State, 877 So. 2d 369 (Miss. 2004). 

Inmate's attorney was not ineffective, in 
connection with the inmate's capital mur- 
der trial, for allowing the inmate to be 
tried jointly with co-defendant at both the 
guilt and penalty phases because (1) this 
issue was substantially addressed on di- 
rect appeal, and thus was barred in post- 
conviction proceedings under Miss. Code 



Ann. § 99-39-21(2), and (2) in any event, 
the issue was without merit because the 
inmate and co-defendant insisted on being 
tried together. Smith v. State, 877 So. 2d 
369 (Miss. 2004). 

Inmate's attorneys were not ineffective, 
in connection with the inmate's capital 
murder trial, for not objecting to the trial 
judge's decision to excuse potential jurors 
after unrecorded bench conferences be- 
cause even though the bench conferences 
should have been recorded, and even if the 
attorneys were negligent in failing to see 
that the conferences were recorded, there 
was no showing of prejudice to the inmate 
and the reasons for the excusal of the 
jurors were clearly in the record. Smith v. 
State, 877 So. 2d 369 (Miss. 2004). 

Inmate's attorneys were not ineffective, 
in connection with the inmate's capital 
murder trial, for failing to object to certain 
prosecutorial statements made during 
closing argument at the guilt phase be- 
cause (1) the issue was raised on direct 
appeal and was found to be without merit, 
and thus the issue was barred under Miss. 
Code Ann. § 99-39-21(2), and (2) in any 
event, the comments made were within 
the wide latitude granted in an attorney's 
closing argument. Smith v. State, 877 So. 
2d 369 (Miss. 2004). 

Counsel for capital murder defendant 
was not ineffective for failing to investi- 
gate and develop fact of defendant's low 
intelligence quotient, where absence of 
that evidence did not reasonably under- 
mine confidence in outcome of trial, in 
that it was merely additional evidence of 
defendant's mental aptitude, since coun- 
sel argued that defendant had very mini- 
mal education and deprived childhood. 
Cole v. State, 666 So. 2d 767 (Miss. 1995). 

Counsel for capital murder defendant 
was not ineffective for failing to request 
continuance after prosecution called so- 
called "surprise" witness who subse- 
quently identified defendant, where coun- 
sel interviewed witness for 25 minutes 
during recess called specifically for that 
purpose, and defendant showed nothing 
that continuance would have further 
gained. Cole v. State, 666 So. 2d 767 (Miss. 
1995). 

Counsel for capital murder defendant 
was not ineffective for failing to file cer- 
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tain motions, call certain witnesses, ask 
certain questions, and make certain objec- 
tions, where counsel's actions fell within 
ambit of trial strategy. Cole v. State, 666 
So. 2d 767 (Miss. 1995). 

Counsel for capital murder defendant 
was not ineffective for failing to request 
continuance after State introduced into 
evidence during sentencing phase 2 prior 
convictions for manslaughter and at- 
tempted rape, where there was no preju- 
dice to defendant, in that the prior convic- 
tions were valid and not subject to 
collateral attack. Cole v. State, 666 So. 2d 
767 (Miss. 1995). 

Counsel for capital murder defendant 
was not ineffective for failing to object to 
transitional jury instruction stating that 
jury should not consider instruction defin- 
ing lesser included offense of murder un- 
less it found that defendant was not guilty 
of capital murder, where defendant was 
granted lesser included offense instruc- 
tion denning crime of murder less than 
capital, and defendant showed no preju- 
dice flowing from transitional instruction. 
Cole v. State, 666 So. 2d 767 (Miss. 1995). 

Counsel for capital murder defendant 
was not ineffective for failing to object to 
introduction of defendant's prior convic- 
tions of grand larceny and simple robbery, 
where both were relevant to aggravating 
circumstances set forth under capital sen- 
tencing statute, and thus objection would 
have been futile. Cole v. State, 666 So. 2d 
767 (Miss. 1995). 

Counsel for capital murder defendant 
was not ineffective for failing to make 
offer of proof concerning excluded mitiga- 
tion-of-sentence testimony about defen- 
dant's religious convictions and effect on 
him of death of his stepchild, where the 
evidence was adequately established via 
testimony of other witnesses. Cole v. 
State, 666 So. 2d 767 (Miss. 1995). 

Counsel for capital murder defendant 
was not ineffective for failing to object to 
jury instruction that the murder was "es- 
pecially heinous, atrocious and cruel," 
where, at time of trial, there was no viable 
basis under state law for objecting to this 
instruction. Cole v. State, 666 So. 2d 767 
(Miss. 1995). 

Counsel for capital murder defendant 
was not ineffective for conducting cross- 



examination of witness that produced re- 
sponses which allegedly strongly sug- 
gested to jury that defendant could not be 
rehabilitated, where most of the cross- 
examination was in abstract and was not 
related directly to defendant, and defen- 
dant had previous convictions for rape, 
manslaughter, robbery and grand larceny 
based upon which jury could have easily 
reached conclusion that there was little 
hope for defendant's rehabilitation. Cole v. 
State, 666 So. 2d 767 (Miss. 1995). 

Mere fact that counsel for capital mur- 
der defendant shared office space with 
prosecutor who prosecuted defendant's 
preliminary hearing was not sufficient to 
demonstrate actual conflict of interest 
causing prejudice to defendant in viola- 
tion of defendant's right to counsel. Cole v. 
State, 666 So. 2d 767 (Miss. 1995). 

A murder defendant was not denied her 
Sixth Amendment right to the effective 
assistance of counsel by her attorney's 
refusal of a manslaughter instruction, 
even though there was a strong eviden- 
tiary basis for the submission of such an 
instruction, where the attorney's decision 
to refuse a manslaughter instruction 
coupled with his decision to employ a 
defense based entirely on self-defense was 
a calculated trial strategy. Hiter v. State, 
660 So. 2d 961 (Miss. 1995). 

A murder defendant was not denied her 
Sixth Amendment right to the effective 
assistance of counsel due to her attorney's 
failure to object to statements made by the 
prosecution in their closing argument, re- 
ferring to the fact that the victim was not 
present at trial to explain the events sur- 
rounding the killing, since it was reason- 
able for the prosecution to argue that the 
victim was no longer in existence in a 
murder trial in which the jury was re- 
quired to determine whether the killing 
was justified. Hiter v. State, 660 So. 2d 
961 (Miss. 1995). 

A murder defendant was not denied 
effective assistance of counsel by his attor- 
ney's admission of his guilt of the crime 
where the evidence of guilt was over- 
whelming, and the attorney admitted that 
the defendant was guilty of simple mur- 
der, not capital murder, and submitted a 
lesser-included offense instruction in ac- 
cordance with the argument. Woodward v. 
State, 635 So. 2d 805 (Miss. 1993). 
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A capital murder defendant was denied 
effective assistance of counsel at the pen- 
alty phase where his attorneys presented 
almost no facts in mitigation upon which 
the jury could have acted to spare the 
defendant's life, they failed to make the 
most of the available evidence in mitiga- 
tion, and in closing argument one of the 
defendant's attorneys stated that the only 
way the jury could spare the defendant's 
life was on "redeeming love," which was 
not one of the factors which the jury could 
have considered under the court's instruc- 
tions. Woodward v. State, 635 So. 2d 805 
(Miss. 1993). 

A defendant's counsel was not ineffec- 
tive at the guilt phase of a capital murder 
trial where the defense counsel ad- 
equately investigated, filing discovery mo- 
tions and obtaining the State's entire file, 
and there was no reasonable probability 
that the outcome of the trial would have 
been different had evidence been pre- 
sented that the defendant's accomplice, 
rather than the defendant, delivered the 
fatal injuries, because it was clearly estab- 
lished that the defendant was present at 
the planning and execution of the murder 
and was therefore a principal. State v. 
Tokman, 564 So. 2d 1339 (Miss. 1990). 

In order to prove that he received inef- 
fective assistance of counsel during the 
guilt phase of a capital murder prosecu- 
tion, the defendant was required to show 
deficient performance and that his coun- 
sel's errors were so serious as to deprive 
him of a fair trial with a reliable result; 
unless a defendant makes both showings, 
it cannot be said that the conviction or 
death sentence resulted from a break- 
down in the adversary process that ren- 
dered the result unreliable. State v. 
Tokman, 564 So. 2d 1339 (Miss. 1990). 

Defendant convicted of capital murder 
is not entitled to reversal on basis of 
refusal of trial court to appoint experi- 
enced trial counsel where defendant is 
unable to point to specific lapses by trial 
counsel. Johnson v. State, 476 So. 2d 1195 
(Miss. 1985). 

30. — Continuance. 

At the beginning of defendant's trial for 
murder in violation of Miss. Code Ann. 
§ 97-3-19, the court did not abuse its 
discretion in denying defendant's motion 



for a continuance so that he could obtain 
the results of the toxicology screen on the 
victim's blood. The fact that the victim 
was using cocaine did not indicate that he 
was the aggressor. Flaggs v. State, 999 So. 
2d 393 (Miss. Ct. App. 2008), writ of cer- 
tiorari dismissed, dismissed without 
prejudice by, writ of certiorari denied by 
2009 Miss. LEXIS 37 (Miss. Jan. 22, 
2009), writ of certiorari denied by 999 So. 
2d 852, 2009 Miss. LEXIS 53 (Miss. 2009). 

Trial judge did not abuse his discretion 
in refusing defendants request for a con- 
tinuance which was made at 4:30 p.m., 
where there was no evidence of undue 
burden upon counsel in continuing the 
case to conclusion and no indication in the 
record that the jury, which returned a 
verdict at 10:10 p.m., had difficulty in 
proceeding with their deliberations. Dye v. 
State, 498 So. 2d 343 (Miss. 1986). 

It is contemptuous of obligation every 
trial counsel owes court to wait until 10 
days before predetermined trial date in 
capital murder case to inform circuit 
judge of unavailability of defense expert 
witnesses in case in which at least 30 
pretrial motions are made by thorough 
and aggressive defense counsel; in such 
case, motion for continuance on basis of 
absence of witnesses is properly denied. 
Johnson v. State, 477 So. 2d 196 (Miss. 
1985), cert, denied, 476 U.S. 1109, 106 S. 
Ct. 1958, 90 L. Ed. 2d 366 (1986), reh'g 
denied, 476 U.S. 1189, 106 S. Ct. 2930, 91 
L. Ed. 2d 557 (1986). 

Trial court may deny capital murder 
defendant's request for continuance due to 
unavailability of defense fingerprint ex- 
pert where court concludes that finger- 
print expert would testify that finger- 
prints of murder victim and no one else 
had been found at scene of crime. Cabello 
v. State, 471 So. 2d 332 (Miss. 1985), cert, 
denied, 476 U.S. 1164, 106 S. Ct. 2291, 90 
L. Ed. 2d 732 (1986). 

31. Prejudicial or harmless error; 
generally. 

Inmate's cumulative effect argument in 
connection with the inmate's capital mur- 
der trial was procedurally barred under 
Miss. Code Ann. § 99-39-21(3) as res judi- 
cata, and in any event, the issue was 
without merit because the cumulative er- 
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rors, in any, did not require relief. Smith v. 
State, 877 So. 2d 369 (Miss. 2004). 

In capital cases, although there is no 
error which, standing alone, requires re- 
versal, aggregate effect of various errors 
may create such an atmosphere of bias, 
passion, and prejudice that they effec- 
tively deny defendant a fundamentally 
fair trial. Blue v. State, 674 So. 2d 1184 
(Miss. 1996), cert, denied, 519 U.S. 1030, 
117 S. Ct. 588, 136 L. Ed. 2d 517 (1996). 

A washcloth found at the site where the 
defendant had buried the victim's body 
should not have been admitted into evi- 
dence in a murder prosecution, where the 
washcloth was not identified as belonging 
to the defendant or deriving from the 
defendant's home; absent a sufficient con- 
nection between the cloth and the defen- 
dant and/or the crime, it should have been 
excluded. However, admission of the cloth 
was harmless in view of the overwhelming 
evidence of guilt presented. Holland v. 
State, 587 So. 2d 848 (Miss. 1991). 

In a homicide prosecution, the prosecu- 
tion's failure to disclose 2 tape-recordings 
pertaining to the homicide which had 
been made on the morning of the homicide 
by the police department radio dispatcher 
was harmless error where the recordings 
did not contain any exculpatory informa- 
tion. Fowler v. State, 566 So. 2d 1194 
(Miss. 1990). 

Permitting murder weapon, which has 
not been introduced in evidence, into jury 
room is harmless error beyond reasonable 
doubt where it is manifest that parties, 
court officials and court have overlooked 
fact that weapon has not been again of- 
fered in evidence after chain of custody 
has been established in response to de- 
fense objection and has been referred to 
throughout trial without objection by de- 
fense and defense does not object to 
weapon being taken as part of exhibits to 
jury room. Williams v. State, 481 So. 2d 
839 (Miss. 1985). 

When trial court improperly refuses to 
order production of clearly discoverable 
witness statements which to to heart of 
credibility of state's principal witness in 
murder prosecution, reviewing court does 
not engage in nice calculations regarding 
amount of resulting prejudice but reverses 
and remands for new trial. Barnes v. 
State, 471 So. 2d 1218 (Miss. 1985). 



Although, in the prosecution of a state 
penitentiary trustee for murder in connec- 
tion with the death of a prisoner allegedly 
beaten by the defendant and another, it 
was improper to permit a member of the 
coroner's jury to testify, the admission of 
that testimony as to what he had seen and 
as to what the penitentiary physician had 
stated, that the prisoner had died of heat 
stroke as shown on the death certificate, 
was harmless error, where the only issue 
in the case was the cause of death, and 
that issue was presented squarely to the 
jury, which found that death was caused 
by trauma. McLaurin v. State, 260 So. 2d 
845 (Miss. 1972). 

In prosecution for murder, on prelimi- 
nary hearing to determine competency of 
alleged confession, it is error for court to 
limit defendant to cross-examination of 
state's witnesses, as failure to hear defen- 
dant and his witness imposes upon him an 
extra and unfair burden. Morroco v. State, 
204 Miss. 498, 37 So. 2d 751 (1948). 

Asking accused if he testified at com- 
mittal trial which he answered in nega- 
tive, while improper, was harmless. Wells 
v. State, 96 Miss. 500, 51 So. 209 (1910). 

32. — Comment or act of counsel. 

Any error in prosecutor's comment on 
defendant's demeanor, which might have 
been taken as a comment on failure to 
testify, was cured by instructions to jurors 
to disregard remarks of counsel which 
have no basis in the evidence and to not 
draw any unfavorable inference against 
defendant because of his failure to testify. 
Blue v. State, 674 So. 2d 1184 (Miss. 
1996), cert, denied, 519 U.S. 1030, 117 S. 
Ct. 588, 136 L. Ed. 2d 517 (1996). 

In a prosecution for capital murder com- 
mitted during the commission of a rape, 
the conviction and sentence would be re- 
versed where, in response to the defen- 
dant's request for disclosure of expert re- 
ports or statements, the prosecution 
responded only by providing a copy of the 
pathologist's autopsy report, and the un- 
disclosed opinion of the pathologist that 
the victim was raped was the only evi- 
dence offered to prove this critical aspect 
of the State's case. In re Turner, 635 So. 2d 
894 (Miss. 1994). 

The production of accomplices' state- 
ments at a murder trial during the cross- 



195 



§ 97-3-19 



Crimes 



examination of a police officer who inves- 
tigated the accomplices was not sufficient 
since receipt of these statements during 
trial did not give the defendant a "mean- 
ingful opportunity" to make use of them. 
Defense counsel was entitled to have ac- 
cess prior to trial, and since he was not 
given such access, a reversal of the defen- 
dant's conviction was warranted. Welch v. 
State, 566 So. 2d 680 (Miss. 1990). 

In a murder prosecution, the prosecu- 
tor's comment during closing argument 
that the defendant was "clothed in the full 
protection of the Constitution of the 
United States and he has got what [the 
victim] never got. And that is a jury of 12 
good people to decide his fate," did not 
warrant reversal of the jury's verdict 
where the comment was an isolated state- 
ment and no other portion of the closing 
argument focused on the exercise of con- 
stitutional rights by the defendant. Shell 
v. State, 554 So. 2d 887 (Miss. 1989), rev'd 
in part, 498 U.S. 1, 111 S. Ct. 313, 112 L. 
Ed. 2d 1 (1990), on remand, 595 So. 2d 
1323 (Miss. 1992). 

Although the trial court properly con- 
demned the conduct of a district attorney 
in asking jurors during voir dire whether 
or not they would vote guilty if the state 
proved its case and whether they would 
vote for death if the state proved that the 
aggravating circumstances outweighed 
the mitigating circumstances, the district 
attorney's conduct did not constitute re- 
versible error where, in context with the 
jury instructions given to the jury by the 
trial judge, it was clear that the jurors 
were aware of their proper role in deter- 
mining guilt and sentence. Williams v. 
State, 544 So. 2d 782 (Miss. 1987), post- 
conviction relief denied, 669 So. 2d 44 
(Miss. 1996). 

In a capital murder prosecution arising 
out of the murder of a husband and wife, 
on appeal from conviction and death sen- 
tence for the murder of the husband by 
defendant, who previously had been con- 
victed and sentenced to life for the killing 
of wife, conviction was affirmed but death 
sentence was reversed and remanded 
where defendant did not receive a fair 
sentencing hearing due to admission of 
photographs of wife's body during trial 
and during closing argument, state's at- 



tempt to prevent defendant from calling a 
co-indictee as a witness, prosecutor's at- 
tempt during voir dire to get commitment 
from jury to exclude certain mitigating 
factors from its consideration of the death 
penalty, and prosecutor's comment on de- 
fendant's failure to testify. Stringer v. 
State, 500 So. 2d 928 (Miss. 1986). 

On the cross-examination of a capital 
murder defendant who had testified that 
the trouble between victim and him had 
arisen over a named woman whom defen- 
dant regarded as being his wife, question 
posed to the defendant as to why had 
killed the named woman, was reversible 
error, despite court's admonishments to 
the jury, where, at the time the question 
was asked, there was no evidence in the 
record concerning the killing or death of 
the named woman, nor was there any 
evidence in the record that the defendant 
had ever been convicted of a previous 
crime. Smith v. State, 499 So. 2d 750 
(Miss. 1986). 

At trial of murder charge to which de- 
fendant's sole defense was self-defense, 
remarks by prosecutor, in closing argu- 
ment, that the only reason defendant mar- 
ried his wife because he wanted to marry 
the only eyewitness to the murder he had 
committed, constituted an impermissible 
comment upon defendant's failure to call 
his wife to testify, and the trial court's 
refusal to sustain objections to such re- 
marks was reversible error. Simpson v. 
State, 497 So. 2d 424 (Miss. 1986). 

An accused sentenced to death on a 
capital murder charge was denied a fair 
trial by prosecutor's comments in closing 
argument as to accused's failure to testify, 
and by defense counsel's attempted "ex- 
planation" in closing argument as to the 
reason his client had failed to testify West 
v. State, 485 So. 2d 681 (Miss. 1985), cert, 
denied, 479 U.S. 983, 107 S. Ct. 570, 93 L. 
Ed. 2d 574 (1986). 

An accused who had failed to testify or 
to put on proof at his capital murder trial 
was not entitled to a mistrial because of 
remarks by prosecutor in closing argu- 
ment asking jury to recall defense's asser- 
tion in opening statement as to witnesses 
to be called. West v. State, 485 So. 2d 681 
(Miss. 1985), cert, denied, 479 U.S. 983, 
107 S. Ct. 570, 93 L. Ed. 2d 574 (1986). 
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Failure of district attorney to produce 
statement of homicide defendant for in- 
spection and use by defendant and defen- 
dant's counsel does not prejudice defen- 
dant where statement, made to deputy 
sheriff, admitting killing of deceased, is 
not admission of guilt or inconsistent with 
defendant's plea of self-defense, and cir- 
cumstances surrounding statement do not 
indicate that defendant was fleeing or 
acting in manner inconsistent with de- 
fense. Buckhalter v. State, 480 So. 2d 1128 
(Miss. 1985). 

Testimony from prosecution investiga- 
tor concerning record of collect telephone 
call from murder victim to third party is 
inadmissible where state makes no effort 
to introduce telephone records and offers 
no explanation for absence of records; 
where admission of testimony has strong 
potential for prejudice in that it allows 
official endorsement of third party's al- 
ready damaging testimony regarding tele- 
phone calls, admission of testimony is 
harmful error requiring reversal. 
Flanagin v. State, 473 So. 2d 482 (Miss. 
1985). 

Single reference by prosecution witness 
to capital murder defendant's intention to 
remain silent which is neither repeated 
nor linked with defendant's exculpatory 
statement is harmless error where there 
is overwhelming evidence of guilt and 
trial judge charges jury at conclusion of 
trial that no adverse inference may be 
drawn by invocation of right to remain 
silent. Gray v. State, 472 So. 2d 409 (Miss. 
1985), rev'd on other grounds, 481 U.S. 
648, 107 S. Ct. 2045, 95 L. Ed. 2d 622 
(1987), and see Willie v. State, 585 So. 2d 
660 (Miss. 1991). 

Prosecutor's comment during closing ar- 
gument in murder prosecution that he is 
not going to apologize for striking plea 
bargain deal with witness against defen- 
dant because murder victim is friend of 
prosecutor do not constitute such egre- 
gious error as to necessitate reversal of 
conviction where judge admonishes jury 
to disregard comments and there is no 
indication that comments prejudiced jury. 
Fairley v. State, 467 So. 2d 894 (Miss. 
1985), cert, denied, 474 U.S. 855, 106 S. 
Ct. 160, 88 L. Ed. 2d 133 (1985). 

Arguments of prosecuting attorney, ap- 
proved by the court, in a murder prosecu- 



tion that there was no use for the jury to 
return a manslaughter verdict, or one for 
a life sentence, because of the fact that the 
defendant was then serving a life sentence 
in the state penitentiary, was reversible 
error. Hartfield v. State, 186 Miss. 75, 189 
So. 530 (1939), overruled in part by 
Lovelace v. State, 410 So. 2d 876 (Miss. 
1982), superseded by statute as state in 
Wetz v. State, 503 So. 2d 803 (Miss. 1987). 

33. — Instructions. 

Regarding defendant's claim that a trial 
court erred during his capital murder trial 
in denying his attempt to argue self-de- 
fense in his closing argument in light of 
the capital murder jury instruction, al- 
though the portion of the capital murder 
jury instruction reading, "not in necessary 
self-defense," was inappropriate, it was 
harmless error because it was clear be- 
yond a reasonable doubt that it did not 
contribute to the verdict. Defendant was 
properly precluded from arguing self-de- 
fense at trial, as he was charged under the 
capital murder statute. Beale v. State, 2 
So. 3d 693 (Miss. Ct. App. 2008), writ of 
certiorari denied by 999 So. 2d 1280, 2009 
Miss. LEXIS 90 (Miss. 2009). 

In a case in which defendant was con- 
victed of murder, the trial court properly 
refused defendant's requested jury in- 
structions on manslaughter, as there was 
insufficient evidence in the record to sup- 
port the elements of manslaughter. There 
was no evidence in the record from which 
the jury could have determined the killing 
occurred during heat of passion. Alford v. 
State, 5 So. 3d 1138 (Miss. Ct. App. 2008), 
writ of certiorari denied by 11 So. 3d 1250, 
2009 Miss. LEXIS 185 (Miss. 2009). 

Defendant, citing Tran v. State, 681 So. 
2d 514 (Miss. 1996), argued that the cir- 
cuit court erred in giving the jury written 
instruction which stated: " the court in- 
structs the jury that if wounds are in- 
flicted upon a person with a deadly 
weapon in a manner calculated to destroy 
life then intent may be inferred from the 
use of the weapon." The instruction did 
not run afoul of the condemned instruc- 
tion in Tran, but even if it did, any error 
was harmless, for based on defendant's 
admissions to two witnesses (family mem- 
bers), there was no doubt that the State 
proved that he committed the murder 
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with deliberate design. Gibson v. State, 
895 So. 2d 185 (Miss. Ct. App. 2004). 

Supreme Court ruled that there was no 
merit to defendants' argument that the 
trial court failed to instruct the jury on the 
element "without authority of law," even 
though an acceptable synonym of that 
phrase did not appear in a separate enu- 
merated paragraph; when the instruc- 
tions are read in their entirety, it becomes 
clear that the trial court properly charged 
the jury on the issues of law that defen- 
dants claimed were omitted. Although the 
exact language from the statute was not 
used, this oversight was forgiven because 
the jury was adequately instructed 
through other language and the the trial 
court adequately covered the issue of self- 
defense. Harris v. State, 861 So. 2d 1003 
(Miss. 2003). 

Instructing jury on armed robbery, after 
indictment charged robbery, constituted 
formal rather than substantive amend- 
ment to indictment, and thus any vari- 
ance which existed between indictment 
and proof was harmless error, where all 
defenses and evidence available to defen- 
dant remained equally applicable, and 
jury could not have convicted defendant of 
armed robbery and found him not guilty of 
robbery, inasmuch as armed robbery is 
simply robbery with weapon. Davis v. 
State, 684 So. 2d 643 (Miss. 1996), cert, 
denied, 520 U.S. 1170, 117 S. Ct. 1437, 137 
L. Ed. 2d 544 (1997). 

Defendant convicted of murder is in no 
position to argue that prejudice has re- 
sulted from court's giving of manslaughter 
by culpable negligence instruction. 
Flanagin v. State, 473 So. 2d 482 (Miss. 
1985). 

Jury instruction which contains surplus 
language serving only to raise state's bur- 
den of proof does not prejudice capital 
murder defendant. Swanier v. State, 473 
So. 2d 180 (Miss. 1985). 

Self-defense instruction which states 
that party acting upon mere fear, appre- 
hension or belief, however sincerely enter- 
tained acts at own peril in taking life is 
improper and constitutes reversible preju- 
dicial error where case is close factually 
and instruction has previously been con- 
demned by Supreme Court of Mississippi 
number of times. Flowers v. State, 473 So. 
2d 164 (Miss. 1985). 



Erroneous instruction as to manslaugh- 
ter held not prejudicial to accused who 
was convicted of murder. Busby v. State, 
177 Miss. 68, 170 So. 140 (1936). 

Erroneous instruction held not prejudi- 
cial where defendant could not be con- 
victed of manslaughter. Dye v. State, 127 
Miss. 492, 90 So. 180 (1922). 

Refusal of instruction that malice afore- 
thought was necessary element of murder, 
and where there was reasonable doubt of 
its existence jury should find not guilty, 
was reversible error. Burnett v. State, 92 
Miss. 826, 46 So. 248 (1908). 

34. —Self-defense. 

Under claim of self-defense, it was 
prejudicial error to admit evidence that a 
man wearing clothes similar to defen- 
dant's was seen watching place where 
decedent worked the night before killing. 
Leverett v. State, 112 Miss. 394, 73 So. 273 
(1916). 

Where self-defense claimed, and defen- 
dant testified he did not know deceased's 
position when he shot last three times 
because of smoke, instruction to find ac- 
cused guilty if he fired after deceased 
turned his back and accused was in no 
danger at his hands, is prejudicial error. 
Leverett v. State, 112 Miss. 394, 73 So. 273 
(1916). 

Refusal to give instruction that jury 
might consider previous threat by dece- 
dent to kill accused next time they met 
was prejudicial error. Leverett v. State, 
112 Miss. 394, 73 So. 273 (1916). 

Exclusion of threats by decedent held 
reversible error. Burks v. State, 101 Miss. 
87, 57 So. 367 (1912). 

II. EVIDENTIARY MATTERS. 

35. — Death certificate. 

Defendant's capital murder conviction 
was appropriate because his right to con- 
frontation was not violated by the admis- 
sion of the victim's death certificate into 
evidence. The death certificate was admis- 
sible as a public record under Miss. R. 
Evid. 902(4) and, while the trial court 
erred in allowing the death certificate into 
evidence showing the purported time of 
injury under Miss. R. Evid. 803(9), the 
error was harmless because witnesses tes- 
tified that they could not be positive of the 
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time of injury or the time of death. 
Birkhead v. State, — So. 3d — , 2009 Miss. 
LEXIS 73 (Miss. Feb. 19, 2009), opinion 
withdrawn by, substituted opinion at 57 
So. 3d 1223, 2011 Miss. LEXIS 99 (Miss. 
2011). 

36. Evidence; generally. 

Because the Weathersby doctrine 
should have been applied, based on the 
fact that the accounts of defendant and a 
witness of the events leading up to the 
stabbing and its aftermath were reason- 
able and not substantially contradicted, a 
circuit court was required to accept the 
accounts as true and should have acquit- 
ted defendant. Johnson v. State, 987 So. 
2d 420 (Miss. 2008). 

Where defendant admitted to stabbing 
the victim, any error in the admission of 
expert testimony concerning blood spatter 
evidence did not warrant the reversal of 
defendant's conviction for murder under 
Miss. Code Ann. § 97-3-19(1); there was 
sufficient evidence to show that defendant 
did not act in self-defense. Flaggs v. State, 
999 So. 2d 393 (Miss. Ct. App. 2008), writ 
of certiorari dismissed, dismissed without 
prejudice by, writ of certiorari denied by 
2009 Miss. LEXIS 37 (Miss. Jan. 22, 
2009), writ of certiorari denied by 999 So. 
2d 852, 2009 Miss. LEXIS 53 (Miss. 2009). 

Defendant's convictions for murder and 
aggravated assault, under Miss. Code 
Ann. §§ 97-3-19(1), 97-3-7(2), were not 
against the weight of the evidence because 
allowing the verdict to stand would not 
have sanctioned an unconscionable injus- 
tice because there was nothing that would 
have led an appellate court to disagree 
with a jury's assessment of the conflicting 
testimony with which it was presented. 
Readus v. State, 997 So. 2d 941 (Miss. Ct. 
App. 2008), writ of certiorari denied by 
999 So. 2d 852, 2009 Miss. LEXIS 27 
(Miss. 2009). 

Defendant's conviction for capital mur- 
der and arson were proper; the evidence 
was sufficient because defendant intended 
to severely beat the victim, and then 
moved and burned his body. Fuqua v. 
State, 938 So. 2d 277 (Miss. Ct. App. 
2006), writ of certiorari denied by 937 So. 
2d 450, 2006 Miss. LEXIS 541 (Miss. 
2006), writ of certiorari denied by 549 U.S. 
1344, 127 S. Ct. 2037, 167 L. Ed. 2d 774, 



2007 U.S. LEXIS 4043, 75 U.S.L.W. 3554 
(2007). 

Where defendant was charged with 
murder, the State's witnesses all testified 
that defendant approached the victim 
from behind and began shooting at him. 
The evidence was sufficient to enable a 
reasonable juror to reject defendant's self- 
defense theory and find him guilty of 
murder. Amos v. State, 911 So. 2d 644 
(Miss. Ct. App. 2005). 

In defendant's trial for capital murder, 
it was error for the trial court to have 
prevented defendant from using a State 
witness' recent grand larceny conviction 
for impeachment on the basis that said 
offense was not a "crimen falsi crime." 
Said conviction could have been used to 
impeach the witness under Miss. R. Evid. 
609, since said crime was punishable by 
imprisonment in excess of one year, and 
because the probative value of that evi- 
dence was not substantially outweighed 
by the danger of unfair prejudice. On the 
other hand, because the evidence against 
defendant was overwhelming, and be- 
cause said witness' testimony was cumu- 
lative to that of another witness, the trial 
court's error was harmless. Hammons v. 
State, 918 So. 2d 62 (Miss. 2005). 

State did not fail to prove beyond a 
reasonable doubt defendant's involvement 
in the crime; the testimony was undis- 
puted that the victim and defendant had 
encountered one another at the nightclub 
early in the night and that the victim 
shook hands with all of defendant's 
friends; evidence was presented that the 
exact type of spent shell casings found in 
the parking lot area of the nightclub 
where defendant fired the weapon, were 
found at defendant's residence. Smith v. 
State, 904 So. 2d 1217 (Miss. Ct. App. 
2004). 

Defendant admitted that he took crystal 
methamphetamine earlier that evening, 
and he testified that the drug made him 
paranoid. Defendant hit the victim (who 
was trying to intervene), in the head with 
a "mag light" twice without saying a word 
to him, and after defendant and the vic- 
tim's friend (who was the real object of 
defendant's wrath), argued about defen- 
dant's wife, defendant immediately pulled 
a loaded gun and shot the victim who was 
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then disabled; such an act was a depraved 
heart act and defendant's conviction for 
first degree murder was supported by the 
evidence. Conway v. State, 915 So. 2d 521 
(Miss. Ct. App. 2005), writ of certiorari 
denied by 927 So. 2d 750, 2006 Miss. 
LEXIS 217 (Miss. 2006). 

In defendant's murder trial, the pres- 
ence of fingerprints on the beer bottle and 
the "mag light" defendant used to attack 
the victim with, were irrelevant as to 
whether he acted in self-defense. Before 
trial, several witnesses had proffered tes- 
timony as to how the attack occurred, and 
there was no question that defendant 
struck the victim before shooting him mo- 
ments later; thus, the circuit court judge 
did not abuse his discretion in denying 
defendant's motion for discovery and a 
continuance in that respect. Conway v. 
State, 915 So. 2d 521 (Miss. Ct. App. 

2005) , writ of certiorari denied by 927 So. 
2d 750, 2006 Miss. LEXIS 217 (Miss. 

2006) . 

Defendant's convictions for murder and 
for being a felon in the possession of a 
firearm were proper where he admitted 
during cross-examination that he had lied 
when he was interrogated by police. Fur- 
ther, the State produced witnesses who 
testified that defendant had a gun in his 
possession before the shooting and that 
defendant was angry and desired to get 
even with the victim. Hayes v. State, 907 
So. 2d 385 (Miss. Ct. App. 2005), writ of 
certiorari denied by 910 So. 2d 574, 2005 
Miss. LEXIS 451 (Miss. 2005). 

Even if the jury had believed defen- 
dant's story that the gun went off by 
accident, they could have found him re- 
sponsible for his wife's murder using a 
deadly weapon in a manner likely to kill 
or seriously injure his victim. Hitting a 
person in the head with a loaded gun was 
enough to indicate an intent to act in an 
extremely dangerous manner and the use 
of a pistol, a deadly weapon, in such a 
manner could have produced injury or 
even death without it's necessarily being 
fired; thus, defendant's motions for di- 
rected verdict and for a new trial were 
properly denied. Marbra v. State, 904 So. 
2d 1169 (Miss. Ct. App. 2004). 

In defendant's murder trial, where the 
victim had been found in a burned out car, 



the primary investigator did not have to 
be an expert in analyzing desoxyribo- 
nucleic acid (DNA), to testify as to 
whether DNA would have been present on 
objects found at such a crime scene. Fur- 
ther, since the investigator was first ques- 
tioned about DNA by the defense attorney 
during cross-examination (opening the 
door), the district attorney was entitled to 
elaborate on the matter in rebuttal. Davis 
v. State, 904 So. 2d 1212 (Miss. Ct. App. 

2004) , writ of certiorari denied by 898 So. 
2d 679, 2005 Miss. LEXIS 269 (Miss. 

2005) . 

Denial of defendant's motion for di- 
rected verdict was proper as sufficient 
evidence existed to justify his murder con- 
viction; an eyewitness saw the shooting, 
another witness heard defendant admit to 
committing the crime, three other wit- 
nesses saw defendant kick the victim after 
the shooting, and a doctor's testimony 
corroborated the eyewitness testimony 
that the victim had been shot at close 
range. Hall v. State, 892 So. 2d 261 (Miss. 
Ct. App. 2004), writ of certiorari denied by 
892 So. 2d 824, 2005 Miss. LEXIS 61 
(Miss. 2005). 

Where defendant's wife testified that 
defendant killed her ex-boyfriend, set his 
house on fire, and threw the pistol into the 
Tennessee River, the evidence was suffi- 
cient to convict defendant of murder, ar- 
son, and possession of a firearm by a felon. 
The trial court properly denied defen- 
dant's motion for judgment notwithstand- 
ing the verdict. Roland v. State, 882 So. 2d 
262 (Miss. Ct. App. 2004). 

Defendant's capital murder convictions 
and death sentence were proper where the 
killings occurred within a few hours and 
were all part of the common scheme to rob 
his ex-father-in-law and eliminate any 
witnesses, Miss. Code Ann. § 97-3- 
19(2)(f); further, shooting his child fit the 
description of felony child abuse in that it 
was a strike to the child in such a manner 
as to cause serious bodily harm, Miss. 
Code Ann. § 97-5-39. Brawner v. State, 
872 So. 2d 1 (Miss. 2004). 

Where defendant was charged with 
capital murder, defendant testified at trial 
that defendant was not promised, threat- 
ened or coerced to give the videotaped 
statement, and also testified to giving the 
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statement of defendant's own free will, 
even though defendant's father told defen- 
dant not to speak to anyone until a lawyer 
arrived. Based on the totality of the cir- 
cumstances, defendant's constitutional 
rights were not violated because defen- 
dant's statement was given freely without 
coercion, and the fact that defendant was 
18 years old at the time of the arrest had 
no bearing on defendant's ability to com- 
prehend the questions and waive defen- 
dant's rights. Jacobs v. State, 870 So. 2d 
1202 (Miss. 2004). 

Evidence did not support murder defen- 
dant's proposed instructions on culpable 
negligence; defendant went to conve- 
nience store where former paramour 
worked, the two argued, former paramour 
locked herself in office, defendant became 
belligerent and former paramour refused 
to open door, defendant went to automo- 
bile and returned with shotgun, defendant 
shot door several times in attempt to enter 
room, defendant shot door knob off with 
first shot, and defendant then loaded and 
fired three more shots through door while 
former paramour screamed and franti- 
cally attempted to summon help. Clark v. 
State, 693 So. 2d 927 (Miss. 1997). 

State established proper chain of cus- 
tody of handgun, live rounds of ammuni- 
tion, and spent cartridges, despite fact 
that there may have been inconsistent 
statements by officer concerning number 
of live and spent shells exchanged, where 
there was no inference that evidence that 
was admitted had been tampered with or 
substituted, there was testimony from of- 
ficers and crime lab concerning chain of 
custody, and defense counsel never asked 
that evidence be withdrawn or stricken 
from record. Brown v. State, 682 So. 2d 
340 (Miss. 1996), cert, denied, 520 U.S. 
1127, 117 S. Ct. 1271, 137 L. Ed. 2d 348 
(1997). 

Although suggested procedure to limit 
prejudicial effect of evidence of defen- 
dant's prior conviction would have been to 
allow defendant to stipulate to prior con- 
viction and sentence when state sought 
capital murder conviction based on fact 
that defendant was under sentence of life 
imprisonment when he committed mur- 
der, introduction of evidence of prior con- 
viction did not require reversal. Taylor v. 



State, 672 So. 2d 1246 (Miss. 1996), cert, 
denied, 519 U.S. 994, 117 S. Ct. 486, 136 
L. Ed. 2d 379 (1996), reh'g denied, 519 
U.S. 1085, 117 S. Ct. 755, 136 L. Ed. 2d 
692 (1997). 

There was no violation of the statute 
concerning spousal competency, § 13-1-5, 
or the evidence rule concerning the hus- 
band-wife privilege, Rule 504, Miss. R. 
Ev, where a defendant's wife told the 
police where to locate certain items which 
were subsequently used as physical evi- 
dence in the prosecution of the defendant 
for capital murder committed during the 
commission of a robbery, since the location 
of the items did not fall within any pro- 
tected class of communication, and no 
out-of-court statements or trial testimony 
of the wife was admitted against the de- 
fendant. Ladner v. State, 584 So. 2d 743 
(Miss. 1991), cert, denied, 502 U.S. 1015, 
112 S. Ct. 663, 116 L. Ed. 2d 754 (1991). 

A state's witness was not incompetent to 
testify at a capital murder trial on the 
basis that he was a conceded perjurer 
where he had not been convicted of per- 
jury. White v. State, 532 So. 2d 1207 (Miss. 
1988). 

In a murder prosecution, a State medi- 
cal examiner should have been permitted 
to give his expert opinion that the dece- 
dent's cause of death was due to the acci- 
dental ingestion of rubbing alcohol since 
his opinion would have been helpful to the 
jury in determining that the decedent 
drank the rubbing alcohol of his own ac- 
cord, that the defendant was not respon- 
sible for the decedent's actions, and that 
she was not guilty of murder. Kniep v. 
State, 525 So. 2d 385 (Miss. 1988). 

At trial of capital murder charge arising 
out of death of victim during the course of 
a burglary, defendant was not entitled to a 
directed verdict on the ground of the 
state's failure to prove that there was a 
"breaking", a necessary element of bur- 
glary, in view of witness' testimony that 
defendant had entered her house trailer 
through the front door over her protest 
after overpowering her by knocking her 
down as she tried to block his way and 
prevent his entry. Smith v. State, 499 So. 
2d 750 (Miss. 1986). 

Defendant and counsel in death penalty 
case may not sit idly by and make no 
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objection to questionable testimony, exac- 
erbate matter still further by ignoring 
testimony in motion for new trial, and 
argue against admission of testimony for 
first time on appeal, especially where 
there has been change in defense counsel 
on appeal. Johnson v. State, 477 So. 2d 
196 (Miss. 1985), cert, denied, 476 U.S. 
1109, 106 S. Ct. 1958, 90 L. Ed. 2d 366 
(1986), reh'g denied, 476 U.S. 1189, 106 S. 
Ct. 2930, 91 L. Ed. 2d 557 (1986). 

If defense counsel wishes to withhold 
from jury in capital murder case fact that 
coindictee testifying for state has pleaded 
guilty and received lesser sentence, coun- 
sel has duty to object to testimony offered 
by state and failure to object waives any 
assignment of error on appeal. Johnson v. 
State, 477 So. 2d 196 (Miss. 1985), cert, 
denied, 476 U.S. 1109, 106 S. Ct. 1958, 90 
L. Ed. 2d 366 (1986), reh'g denied, 476 
U.S. 1189, 106 S. Ct. 2930, 91 L. Ed. 2d 
557 (1986). 

State's case in murder prosecution is 
unusually strong where supported by tes- 
timony of two disinterested eye witnesses. 
Holmes v. State, 475 So. 2d 434 (Miss. 
1985). 

While prosecutor's remark that he did 
not expect state witness to lie while testi- 
fying is improper, trial judge may correct 
matter by instantly admonishing jury to 
disregard comment. Gray v. State, 472 So. 
2d 409 (Miss. 1985), rev'd on other 
grounds, 481 U.S. 648, 107 S. Ct. 2045, 95 
L. Ed. 2d 622 (1987), and see Willie v. 
State, 585 So. 2d 660 (Miss. 1991). 

Prosecuting attorney's display to jury of 
deformed hands of murder victim, pickled 
in jar of formaldehyde, is so prejudicial as 
to deprive defendant of fair trial. Hickson 
v. State, 472 So. 2d 379 (Miss. 1985). 

Testimony which not only places mur- 
der defendant at scene of murder but 
involves defendant in procuring butcher 
knife with which assault on murdered 
police officer was initiated and which fur- 
ther shows participation of defendant in 
beating up officer so that officer's weapon 
could be taken from him and subsequently 
used to murder him is sufficient to support 
conviction for murder. Fairley v. State, 
467 So. 2d 894 (Miss. 1985), cert, denied, 
474 U.S. 855, 106 S. Ct. 160, 88 L. Ed. 2d 
133 (1985). 



Relevance of lead projectile removed 
from murder victim is adequately estab- 
lished by showing that projectile came out 
of metal jacketing which has been posi- 
tively traced to murder weapon. Fairley v. 
State, 467 So. 2d 894 (Miss. 1985), cert, 
denied, 474 U.S. 855, 106 S. Ct. 160, 88 L. 
Ed. 2d 133 (1985). 

In a prosecution for capital murder, the 
verdict in the guilt phase was within the 
law and the weight of the evidence, de- 
spite defendant's contention that the re- 
cord did not show which of two co-felons 
wielded the blows causing the victim's 
death; capital murder is defined as an act 
done by any person engaged in commit- 
ting robbery, and thus rendered unneces- 
sary a factual determination of which co- 
felon caused the death. Rigdon v. Russell 
Anaconda Aluminum Co., 381 So. 2d 983 
(Miss. 1980), cert, denied, 449 U.S. 864, 
101 S. Ct. 170, 66 L. Ed. 2d 81 (1980). 

Although the prosecution is required to 
prove beyond a reasonable doubt the com- 
mission of the homicidal act, there is no 
obligation to prove a cause or reason that 
induced the accused to commit the act, if, 
without such proof, the evidence is suffi- 
cient to show that the act was done by 
him. Freeman v. State, 228 Miss. 687, 89 
So. 2d 716 (1956). 

In prosecution for murder, state is re- 
quired to carry burden of proving defen- 
dant guilty, by competent evidence, be- 
yond reasonable doubt, and competency of 
evidence is solely the responsibility and 
power of judge. Morroco v. State, 204 Miss. 
498, 37 So. 2d 751 (1948). 

The killing with a deadly weapon is 
assumed to be malicious, and therefore 
murder, and before the presumption dis- 
appears the facts of the killing must ap- 
pear in the evidence and must change the 
character of the killing, either showing 
justification or necessity, before it is re- 
duced from murder; if the facts relied 
upon to change such presumption are un- 
reasonable and improbable, or if they are 
contradicted by physical facts and circum- 
stances in evidence, then the jury may 
find a verdict either of murder or man- 
slaughter according to the circumstances 
and facts in evidence. Crockerham v. 
State, 202 Miss. 25, 30 So. 2d 417 (1947). 

Accused charged with murder held not 
entitled to bail where facts disclosed that 
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accused leveled gun and shot and mortally 
wounded father with whom he had been 
conversing while father's hands were held 
up, and no justification or explanation of 
killing was made. Motley v. Smith, 172 
Miss. 148, 159 So. 553 (1935). 

37. Witnesses — defendant as only wit- 
ness to offense. 

In a murder case where defendant was 
the only eyewitness to the fatal shooting 
of his wife, because his statement to his 
mistress that his wife had committed sui- 
cide contradicted his assertion at trial 
that he had shot her accidentally, he was 
not entitled to a judgment of acquittal 
under Weathersby v. State, 147 So. 481 
(1933). Parvin v. State, 113 So. 3d 1243 
(Miss. 2013). 

Murder defendant was not entitled to 
protection of the Weathersby rule — under 
which his version of the killing, if reason- 
able, would be accepted as true — because 
his account of the killing was contradicted 
by a subsequent account of his, and foren- 
sic evidence concerning the trajectory of 
the bullet at least partially contradicted 
his account. Williams v. State, 973 So. 2d 
1012 (Miss. Ct. App. 2008). 

Weathersby rule, requiring that, if de- 
fendant is the only eyewitness, and if his 
version is reasonable, it must be accepted 
as true unless substantially contradicted 
in material particulars by credible wit- 
ness or witnesses, or by physical facts or 
facts of common knowledge, was inappli- 
cable in murder prosecution in which de- 
fendant claimed self-defense; defendant's 
version was contradicted by codefendant's 
testimony as to whether victim was draw- 
ing gun or merely had his hand on gun 
while in his pants, there was contradic- 
tory testimony from state's witness as to 
whether defendant was in front or back 
seat when he fired gun, and there was 
contradictory testimony from state's wit- 
ness and defense witness as to whether 
victim was alone or with another person. 
Tran v. State, 681 So. 2d 514 (Miss. 1996). 

Weathersby rule, requiring directed 
verdict for defendant under particular cir- 
cumstances, does not apply to situations 
where defendant's version has been con- 
tradicted, or where defendants were not 
the only eyewitnesses. Tran v. State, 681 
So. 2d 514 (Miss. 1996). 



The Weathersby rule was not applicable 
in a murder prosecution where the defen- 
dant's contention that he was guilty only 
of an excusable homicide was refuted 
when the statutory definition of that of- 
fense was considered, and many physical 
facts and circumstances contradicted or 
failed to support his version of the inci- 
dent. Thibodeaux v. State, 652 So. 2d 153 
(Miss. 1995). 

A murder defendant was not entitled to 
a Weathersby instruction where the de- 
fendant's argument that his version of the 
facts was not contradicted by any credible 
evidence was based on his discounting the 
testimony of an eyewitness because her 
trial testimony differed from the initial 
statement she gave police and because of 
her "substantial bias" as the former wife of 
the victim, the eyewitness' testimony 
clearly conflicted with the defendant's ver- 
sion of the facts, and statements made by 
the defendant after the homicide were not 
consistent with his testimony at trial. 
Green v. State, 631 So. 2d 167 (Miss. 
1994). 

The Weathersby Rule is applicable only 
in the context of whether or not the defen- 
dant killed with malice or intent, i.e., 
whether there is sufficient evidence to 
prove that the defendant killed with mal- 
ice or intent where his or her version of 
the incident as the only eyewitness, says 
otherwise. Where the trial on a capital 
offense has reached the sentencing phase, 
the defendant's guilt has been found and 
Weathersby considerations are no longer 
applicable. Minnickv. State, 551 So. 2d 77 
(Miss. 1988), rev'd on other grounds, 498 
U.S. 146, 111 S. Ct. 486, 112 L. Ed. 2d 489 
(1990), on remand, 573 So. 2d 792 (Miss. 
1991). 

Where the accused, following the slay- 
ing, gives conflicting versions of how the 
killing took place, or initially denies the 
act, the Weathersby rule does not apply. 
Blanks v. State, 547 So. 2d 29 (Miss. 
1989). 

Rule that where defendant or his wit- 
nesses are only eyewitnesses to homicide, 
their version of what occurred if reason- 
able and not substantially contradicted in 
material particulars by credible evidence, 
physical facts, or facts of common knowl- 
edge, does not apply in case where there 
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were eyewitnesses who supported both 
state's theory and defendant's theory with 
conflicting testimony; also physical facts 
substantially contradicted defendant's 
version. Fairman v. State, 513 So. 2d 910 
(Miss. 1987). 

Where accused in murder prosecution is 
only witness, and his version is reason- 
able, and is not contradicted by credible 
witness, or by physical facts, or facts of 
common knowledge, such version must be 
accepted as true. Simmons v. State, 208 
Miss. 586, 45 So. 2d 149 (1950). 

Where defendant or defendant's wit- 
nesses are the only eyewitnesses to homi- 
cide, their version, if reasonable, must be 
accepted as true, unless substantially con- 
tradicted in material particulars by cred- 
ible witness or witnesses for state, or by 
physical facts or by facts of common 
knowledge. Seals v. State, 208 Miss. 236, 
44 So. 2d 61 (1950). 

Where the defendant is the only surviv- 
ing witness to a homicide his version of 
what occurred must, if reasonable, be ac- 
cepted as true unless substantially con- 
tradicted in material particulars by the 
physical facts or by the facts of common 
knowledge, and it is not enough to contra- 
dict that version in mere matters of detail 
which do not go to the controlling sub- 
stance. Westbrook v. State, 202 Miss. 426, 
32 So. 2d 251 (1947). 

In prosecution for murder incident to 
defendant's alleged battering of infant, 
defendant's testimony as only witness to 
baby's death was materially contradicted 
by physical facts and circumstances in 
evidence, as indicated by photographs and 
medical testimony and, under Weathersby 
v. State (1933) 164 Miss 898, 147 So. 2d 
481, matter became question for jury and 
court was not required to direct verdict for 
defendant. Wetz v. State, 503 So. 2d 803 
(Miss. 1987). 

38. — Defendant's family members. 

In his murder trial, defendant's defense 
was that he had accidentally shot his wife. 
Defendant's son's testimony regarding de- 
fendant and his wife's history of domestic 
violence contradicted defendant's defense 
by showing no accident and a common 
scheme of physical violence; as such, there 
was no error in admitting the son's testi- 



mony. Marbra v. State, 904 So. 2d 1169 
(Miss. Ct. App. 2004). 

State is not prohibited from calling chil- 
dren of defendant in capital murder case 
as witnesses; furthermore, state may be 
permitted to use leading questions in ex- 
amining child who is primary witness 
against parent. Cabello v. State, 471 So. 
2d 332 (Miss. 1985), cert, denied, 476 U.S. 
1164, 106 S. Ct. 2291, 90 L. Ed. 2d 732 
(1986). 

State may be permitted to call son of 
defendant in capital murder case as wit- 
ness notwithstanding failure of state to 
comply with discovery rule requiring prior 
disclosure of witnesses expected to be 
called where defendant is given opportu- 
nity to interview newly discovered wit- 
ness, defendant has made no request for 
continuance on basis of unfair surprise, 
and where, additionally, defense counsel 
has been notified that witness has previ- 
ously testified against another person in- 
volved in crime, and in normal flow of 
legal events would be expected to testify 
against father as to fact arising out of 
same crime. Cabello v. State, 471 So. 2d 
332 (Miss. 1985), cert, denied, 476 U.S. 
1164, 106 S. Ct. 2291, 90 L. Ed. 2d 732 
(1986). 

39. Admissibility; generally. 

Circuit court did not abuse its discretion 
in excluding the victim's toxicology results 
because defendant, throughout trial, 
maintained that defendant killed the vic- 
tim in the heat of passion. Therefore, the 
victim's toxicology results were irrelevant. 
Bradshaw v State, 138 So. 3d 199 (Miss. 
Ct. App. 2013). 

In a case in which defendant appealed 
his sentence of death by lethal injection 
for violating Miss. Code Ann. § 97-3- 
19(2)(f), he argued unsuccessfully that 
when the prosecutor asked the victim's 
grandfather what he believed defendant's 
punishment should be, that action vio- 
lated his rights under the Sixth, Eighth, 
and Fourteenth Amendments of the U.S. 
Constitution and under Article 3, Sections 
14, 25, and 28 of the Mississippi Consti- 
tution. It was highly unlikely that the 
grandfather's statement, when read as a 
whole and taken in context with all the 
evidence before the sentencing judge, was 
the reason the judge imposed the death 
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penalty; in fact, the trial judge's sentenc- 
ing order, in which he made findings of 
facts as to the various aggravating and 
mitigating factors, did not even mention 
the grandfather's testimony. Wilson v. 
State, 21 So. 3d 572 (Miss, 2009), writ of 
certiorari denied by 560 U.S. 909, 130 S. 
Ct. 3282, 176 L. Ed. 2d 1191, 2010 U.S. 
LEXIS 3966, 78 U.S.L.W. 3668 (2010). 

In a case in which defendant appealed 
his sentence of death by lethal injection 
for violating Miss. Code Ann. § 97-3- 
19(2)(f), he argued unsuccessfully that the 
prosecution committed misconduct by im- 
properly cross-examining a mitigation 
witness, thereby depriving him of a fun- 
damentally fair sentencing. The witness, 
a former teacher, was questioned about 
defendant's drinking habits and illegal 
drug use, and, while defendant argued 
that there was no evidentiary basis for 
that line of questioning, the questioning 
was based a mental health evaluation 
that was properly before the court; since 
the questioning of the witness was to test 
her knowledge of defendant's habits, there 
was no battle of opinions between the 
doctor who prepared the report and the 
witness such that the doctor had to be 
called as a witness to avoid a violation of 
the Confrontation Clause. Wilson v. State, 
21 So. 3d 572 (Miss. 2009), writ of certio- 
rari denied by 560 U.S. 909, 130 S. Ct. 
3282, 176 L. Ed. 2d 1191, 2010 U.S. 
LEXIS 3966, 78 U.S.L.W. 3668 (2010). 

In the sentencing portion of petitioner 
inmate's bifurcated trial for capital mur- 
der, pursuant to Miss. Code Ann. § 99-19- 
101(1), the inmate did not have the right 
to present evidence — specifically evidence 
that he did not commit rape — that was 
inconsistent with the verdict of the guilt- 
phase jury. Under Miss. Code Ann. § 97- 
3-19(2)(e), of which the inmate was con- 
victed, the commission of the crime of rape 
was an element of capital murder. Holland 
v. Anderson, 583 F.3d 267 (5th Cir. 2009), 
writ of certiorari denied by 559 U.S. 1073, 
130 S. Ct. 2100, 176 L. Ed. 2d 731, 2010 
U.S. LEXIS 3429, 78 U.S.L.W. 3610 
(2010). 

In a case in which defendant was con- 
victed on two counts of capital murder, in 
violation of Miss. Code Ann. § 97-3- 
19(2 )(e), the trial court did not erred when 



it excluded evidence that he attempted to 
commit suicide after he shot the two mur- 
der victims because evidence of his at- 
tempted suicide was not relevant. Defen- 
dant argued that his attempted suicide 
relevant to his state of mind and bolstered 
his argument that he acted in the heat of 
passion; while his attempted suicide could 
arguably be viewed as evidence that he 
regretted his actions, under the circum- 
stances, it did not tend to make it more 
probable that he acted in the heat of 
passion when he killed the two victims. 
Williams v. State, 29 So. 3d 53 (Miss. Ct. 
App. 2009), writ of certiorari denied by 29 
So. 3d 774, 2010 Miss. LEXIS 116 (Miss. 
2010). 

In defendant's trial for capital murder 
of defendant's five-year-old child, a record- 
ing of defendant's phone call made from 
the jail in which defendant admitted to 
killing the child was admissible because 
the recording was sufficiently authenti- 
cated under Miss. R. Evid. 901 when a 
detective testified that he recognized de- 
fendant's voice and defendant identified 
herself during the phone call. Even if 
there were any error on the trial court's 
part in admitting the tape, that error 
would be harmless because it was debat- 
able whether the audio recording in ques- 
tion contained any more incriminating 
information than what defendant gave in 
her statement to police and on the stand 
at trial. Broadhead v. State, 981 So. 2d 
320 (Miss. Ct. App. 2007), writ of certio- 
rari denied by 981 So. 2d 298, 2008 Miss. 
LEXIS 210 (Miss. 2008). 

Defendant murdered the victim, a rela- 
tive, outside his home some four years 
after the subject drive-by shooting. Fur- 
thermore, neither defendant nor his wife 
knew the identity of the individuals in- 
volved in the drive-by, but both merely 
associated the incident with the victim; 
although that information may shed light 
on why defendant owned the gun, it had 
little relevance for explaining why defen- 
dant approached the victim, who was not 
associated with the drive-by shooting, and 
the trial judge did not abuse his discretion 
in excluding it. Smith v. State, 911 So. 2d 
541 (Miss. Ct. App. 2004), writ of certio- 
rari denied by 920 So. 2d 1008, 2005 Miss. 
LEXIS 634 (Miss. 2005). 
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In a murder trial, the investigating po- 
lice officer testified that if a pistol had 
been fired when held by the handle, no 
gunpowder residue would have been pres- 
ent on one's hand, while if one fired a 
pistol and held it the way defendant 
claimed he had held the pistol, there 
would have been powder burns on one's 
person or clothing; while the officer was 
not designated as an expert, the latter 
testimony was admissible as it was based 
on his experience and perception as a law 
enforcement officer and he did not state 
his opinion of whether or not defendant 
held the pistol in the manner he claimed. 
Marbra v. State, 904 So. 2d 1169 (Miss. Ct. 
App. 2004). 

Defendant's capital murder trial was 
not a case where co-indictee was called as 
State's witness and defendant sought to 
use co-indictee's guilty plea to the lesser 
offense of manslaughter as a method of 
impeachment during cross-examination, 
nor was it a case where co-indictee was 
called by defendant and the State intro- 
duced co-indictee's plea as impeachment 
evidence. In either of those situations, the 
co-indictee's guilty plea would have been 
admissible as relevant evidence that 
might have affected the co-indictee's cred- 
ibility in the eyes of the jury; however, 
defendant could not simply take advan- 
tage of co-indictee's plea to manslaughter 
and use this as substantive evidence that 
defendant had not committed capital mur- 
der. Stewart v. State, 881 So. 2d 919 (Miss. 
Ct. App. 2004). 

Where defendant was tried for murder- 
ing his wife, having 2 out of more than the 
20 witnesses who testified at trial briefly 
mention that the victim had bruises at 
various times prior to death did not vio- 
late Miss. R. Evid. 404(a)(1). Defendant 
never objected to the substance of the 
testimony, but only asked that the State 
show a time frame in which the bruises 
had occurred; the State did so and the 
trial court properly found the testimony 
was relevant and admissible. Ross v. 
State, 883 So. 2d 1181 (Miss. Ct. App. 
2004), writ of certiorari denied by 883 So. 
2d 1180, 2004 Miss. LEXIS 1274 (Miss. 
2004). 

Because the laboratory director testified 
to having trained the technician who per- 



formed the DNA testing, having examined 
the technician's proficiency, and having 
checked the protocols and checked and 
signed all DNA test results, the laboratory 
director's testimony as to the DNA test 
results was properly admitted; further, 
where the trial court found the laboratory 
followed the guidelines on the admissibil- 
ity of DNA evidence as outlined in Polk v. 
State, there was no due process violation 
simply because the laboratory had not 
gained national certification at the time of 
the first set of tests. Morris v. State, 887 
So. 2d 804 (Miss. Ct. App. 2004), writ of 
certiorari denied by 896 So. 2d 373, 2005 
Miss. LEXIS 158 (Miss. 2005). 

State clearly produced the two officers 
who were present when defendant was 
questioned and the confession was signed 
as caselaw mandated; thus, the trial judge 
did not find defendant's claim that defen- 
dant was forced to give a statement that 
defendant had committed murder of the 
child while in the commission of felonious 
abuse and/or battery of the child because 
the officers beat defendant. Seeling v. 
State, 844 So. 2d 439 (Miss. 2003). 

Defense's objection in murder prosecu- 
tion attacking authenticity of transcript of 
earlier prosecution of same murder, based 
on affidavit of defense team from that trial 
stating that transcript was hastily pre- 
pared and full of errors, was insufficient to 
raise genuine issue as to authenticity of 
transcript, especially where objection was 
not raised during trial, but only after state 
rested its case-in-chief. De La Beckwith v. 
State, 707 So. 2d 547 (Miss. 1997), cert, 
denied, 525 U.S. 880, 119 S. Ct. 187, 142 
L. Ed. 2d 153 (1998). 

Former testimony of unavailable wit- 
nesses read from transcript of earlier 
prosecution of same offense was admis- 
sible in murder prosecution under former 
testimony rule, despite alleged lack of 
meaningful opportunity to develop testi- 
mony of prosecution witnesses on cross- 
examination by use of impeachment ma- 
terial available to defense counsel in 
current trial; transcript of the former tes- 
timony of unavailable prosecution wit- 
nesses reflected extensive cross-examina- 
tion. De La Beckwith v. State, 707 So. 2d 
547 (Miss. 1997), cert, denied, 525 U.S. 
880, 119 S. Ct. 187, 142 L. Ed. 2d 153 
(1998). 
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In capital murder prosecution, fellow 
inmate of defendant was properly allowed 
to testify regarding inculpatory state- 
ments defendant made to him while both 
were in jail, where inmate testified that he 
received no favorable treatment in ex- 
change for his testimony, there was no 
indication that inmate's testimony was 
inherently unreliable, and defendant did 
not cross-examine inmate. Brown v. State, 
682 So. 2d 340 (Miss. 1996), cert, denied, 
520 U.S. 1127, 117 S. Ct. 1271, 137 L. Ed. 
2d 348 (1997). 

Trial court did not abuse its discretion 
in permitting testimony of witness who 
had violated invoked rule of sequestra- 
tion; witness heard two or three minutes 
of trial testimony, witness did not deliber- 
ately attempt to circumvent rule, and trial 
court conducted investigation and permit- 
ted defendant "full bore" cross-examina- 
tion regarding technical violation by wit- 
ness, but defense counsel chose not to 
cross-examine witness at all. Brown v. 
State, 682 So. 2d 340 (Miss. 1996), cert, 
denied, 520 U.S. 1127, 117 S. Ct. 1271, 137 
L. Ed. 2d 348 (1997). 

Handgun was properly admitted into 
evidence in capital murder prosecution 
where accomplice testified that handgun 
was same as used during robbery, and 
although not definitive on issue of 
whether handgun in question fired projec- 
tiles that killed victim, testimony of bal- 
listics expert linked handgun to victim's 
injuries. Brown v. State, 682 So. 2d 340 
(Miss. 1996), cert, denied, 520 U.S. 1127, 
117 S. Ct. 1271, 137 L. Ed. 2d 348 (1997). 

Letters written by defendant to accom- 
plice after he had asserted his constitu- 
tional rights to silence and to counsel were 
properly admitted into evidence in capital 
murder prosecution; accomplice did not 
produce letters in attempt to get favorable 
treatment from state given that state was 
not aware of their existence until after 
accomplice had pled guilty, there was no 
evidence that accomplice was acting as 
agent of state when letters were received, 
and there was no evidence that accomplice 
deliberately attempted to elicit incrimi- 
nating statements from defendant. Brown 
v. State, 682 So. 2d 340 (Miss. 1996), cert, 
denied, 520 U.S. 1127, 117 S. Ct. 1271, 137 
L. Ed. 2d 348 (1997). 



At defendant's trial for murdering her 
husband, trial court acted within its dis- 
cretion in admitting gun that had been 
retrieved from attic in home where victim 
was shot, even though gun could not be 
positively identified as gun that caused 
victim's death; gun could not be excluded 
as cause of death, and defendant had 
dominion and control over gun when she 
placed it in attic and thereafter requested 
that another individual retrieve gun and 
bring it to defendant. Rhodes v. State, 676 
So. 2d 275 (Miss. 1996). 

Evidence that defendant purchased life 
insurance on her husband before his 
death was relevant to state's theory that 
defendant intended to murder her hus- 
band and to profit from it by setting him 
up for an accident and then proceeded to 
kill him and make it appear to be a suicide 
when her plan failed; suicide exclusionary 
clause in policy did not render evidence 
irrelevant. Rhodes v. State, 676 So. 2d 275 
(Miss. 1996). 

A trial court in a murder prosecution 
correctly disallowed the viewing of a vid- 
eotape of the defendant being interviewed 
while hypnotized where the defendant 
was present and able to testify before the 
jury. Thibodeaux v. State, 652 So. 2d 153 
(Miss. 1995). 

A trial court in a murder prosecution 
correctly disallowed the viewing of a vid- 
eotape of the defendant being interviewed 
while under the influence of sodium 
amytal where the defendant was present 
and able to testify before the jury. 
Thibodeaux v. State, 652 So. 2d 153 (Miss. 
1995). 

The trial judge in a capital murder 
prosecution did not err by excluding labo- 
ratory results showing that semen found 
in the victim's body did not come from the 
defendant where the judge reasoned that 
the defendant was not charged with rape 
and that the result of the test would tend 
to confuse or mislead the jury, the defen- 
dant's confession was corroborated by ex- 
tensive physical evidence, and the fact 
that the semen found in the victim's body 
did not come from the defendant was 
explainable in several ways other than the 
supposition that he did not rape her as he 
confessed to doing. Thorson v. State, 653 
So. 2d 876 (Miss. 1994). 
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A murder victim's verbal identification 
of the defendant, which was made 5 or 6 
hours before the victim died, was admis- 
sible under the dying declaration excep- 
tion to the hearsay rule, even though 
there was nothing in the record which 
directly established the victim's con- 
sciousness of his impending death, since 
the fact that the victim was 76 years old 
and was shot in the heart indicated that 
his statements were made "while believ- 
ing that his death was imminent." Ellis v. 
State, 558 So. 2d 826 (Miss. 1990). 

It was proper for state to introduce 
pliers because there was competent evi- 
dence to show that blow by pliers could 
have caused type of injury pathologist 
observed on victim's head, despite claims 
by defendant that pliers were in his car, 
not on his person, and there was no proof 
that pliers were weapon which struck vic- 
tim. Stokes v. State, 518 So. 2d 1224 
(Miss. 1988). 

Conversations recorded by undercover 
agent for State with defendant were ad- 
missible, despite contention that because 
tapes were subject to erasure or deletion 
and were partially inaudible they should 
not have been admitted into evidence. 
Williamson v. State, 512 So. 2d 868 (Miss. 
1987), overruled on other grounds, Jasso 
v. State, 655 So. 2d 30 (Miss. 1995), Wal- 
ton v. State, 678 So. 2d 645 (Miss. 1996). 

Trial judge did not abuse his discretion 
by permitting the introduction into evi- 
dence at a murder trial of a tape record- 
ing, along with a transcript of same, of an 
out-of-court statement made by the defen- 
dant with reference to the shooting, 
where, prior to the jury's hearing the tape, 
the court offered a cautionary instruction 
advising the jurors that the tape was 
primary evidence of what was or was not 
recorded and that the transcript was be- 
ing furnished for their convenience in fol- 
lowing the tape. Dye v. State, 498 So. 2d 
343 (Miss. 1986). 

Testimony as to the clothes defendant 
was wearing on a certain date was admis- 
sible in murder trial, not as proof of a 
crime distinct from the one was charged, 
but to identify defendant. Graves v. State, 
492 So. 2d 562 (Miss. 1986). 

Trial judge's finding that capital murder 
defendant's confession was voluntary was 



neither manifestly wrong nor against the 
overwhelming weight of the evidence 
where, at the hearing outside the presence 
of the jury, the defendant stated that he 
had signed confession to help his brother 
and father, who were implicated in the 
crime, and testified as to threats made by 
police officer, but the threats were denied 
by the officer alleged to have made them. 
Cabello v. State, 490 So. 2d 852 (Miss. 
1986). 

A portion of defendant's statement con- 
fessing to the burglary of victim's trailer 
on the day previous to the murder was 
competent evidence since it was part of 
the circumstantial web implicating defen- 
dant. Trunell v. State, 487 So. 2d 820 
(Miss. 1986). 

In capital murder prosecution of black 
defendant based on murder of white high- 
way patrolman, court may deny defense 
permission to cross-examine state witness 
as to fact that patrolman had previously 
killed black man where defense makes no 
attempt to demonstrate relevancy of such 
killing, either before or during trial. John- 
son v. State, 477 So. 2d 196 (Miss. 1985), 
cert, denied, 476 U.S. 1109, 106 S. Ct. 
1958, 90 L. Ed. 2d 366 (1986), reh'g de- 
nied, 476 U.S. 1189, 106 S. Ct. 2930, 91 L. 
Ed. 2d 557 (1986). 

Prior inconsistent statements of defense 
witness are inadmissible in capital mur- 
der prosecution where witness freely ad- 
mits inconsistencies and asserts falsity of 
statements; error in admitting statements 
is compounded when district attorney ar- 
gues them as substantive evidence of guilt 
during closing arguments. Fuselier v. 
State, 468 So. 2d 45 (Miss. 1985). 

In a prosecution against accused for the 
death of his brother through gunshot 
wounds, where a doctor had told deceased 
about 40 minutes before he died that he 
was critically ill, his chances were narrow- 
ing, he felt deceased's family should be 
notified, and then asked the deceased who 
had shot him, whereupon deceased re- 
plied that it was the accused, but that the 
shooting was accidental, the statement of 
the deceased was admissible as a dying 
declaration. Powell v. State, 238 Miss. 
283, 118 So. 2d 304 (1960). 

In a prosecution of a husband for the 
killing of his wife, evidence that during an 
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incident in a cafe some 30 or 40 minutes 
prior to the homicide, the accused had 
exhibited a knife similar in appearance to 
that found near the body of the deceased 
was competent as bearing upon the ques- 
tion as to who had the knife at the time of 
the fatal difficulty. Murphy v. State, 232 
Miss. 424, 99 So. 2d 595 (1958). 

Statement of defendant that he hoped S 
would kill L held admissible as lending 
color to, and explaining, defendant's acts 
shortly thereafter borrowing gun and de- 
livering it to S. Fleming v. State, 142 Miss. 
872, 108 So. 143 (1926). 

Evidence of the intoxication of the ac- 
cused shortly before the killing is admis- 
sible. Huddleston v. State, 134 Miss. 382, 
98 So. 839 (1924). 

Evidence that several hours after kill- 
ing, deceased's rifle was on safety, was 
admissible where no change in body 
shown. Rester v. State, 110 Miss. 689, 70 
So. 881 (1916). 

Evidence that deceased was trying to 
procure pistol with which to shoot accused 
is improperly excluded. Lucas v. State, 
109 Miss. 82, 67 So. 851 (1915). 

40. — Res gestae; continuing acts. 

Evidence as to whether defendant 
pulled wallet from victims pocket was 
admissible in murder trial because it was 
so closely related to the killing as to form 
a single transaction or closely related se- 
ries of transactions. Robinson v. State, 497 
So. 2d 440 (Miss. 1986). 

Telephone conversation between mur- 
der victim and third party in which victim 
identifies killer and in which third party 
hears voice in background does not consti- 
tute direct evidence, for purposes of deter- 
mining whether murder prosecution is 
based solely on circumstantial evidence, 
where third party is unable to identify 
voice in background; however, testimony 
of third party as to content of conversation 
is admissible under res gestae exception. 
Flanagin v. State, 473 So. 2d 482 (Miss. 
1985). 

Where all of the matters complained of 
were admitted as part of the res gestae 
and the facts surrounding the homicide 
could not have been properly related with- 
out bringing the matters out, it was not 
error to admit evidence showing that the 
bullet that killed deceased also struck and 



injured the one-year-old baby deceased 
was holding at the time she was shot, that 
the defendant was engaged in selling li- 
quor, or that he had been apparently liv- 
ing in adultery with the deceased. Turner 
v. State, 244 Miss. 206, 141 So. 2d 249 
(1962). 

Evidence was held admissible in pros- 
ecution for murder committed for purpose 
of robbery, that within 5 minutes after the 
killing, the defendants, who were inter- 
rupted by a passing truck, returned to the 
scene and robbed the body, since the kill- 
ing and robbery were continuing acts, and 
the robbery was supporting proof of the 
previously formed intention to rob by use 
of prepared weapons. Shimniok v. State, 
197 Miss. 179, 19 So. 2d 760 (1944). 

41. — Admissions; confessions. 

Defendant's confession was admitted in 
a murder case under Miss. Code Ann. 
§ 97-3-19(l)(a) because there were no 
threats, promises, or inducements, de- 
spite the fact that defendant was a long- 
time acquaintance of the deputy taking 
the statement. Because defendant was a 
bail bondsman, he understood criminal 
procedure, knew of his right to remain 
silent, and knew to ask for an attorney. 
Green v. State, 982 So. 2d 471 (Miss. Ct. 
App. 2008). 

State presented ample evidence that 
the statement made by defendant at book- 
ing, and before he was read his Miranda 
rights, was voluntary and was not in re- 
sponse to express questioning or its func- 
tional equivalent. Defendant was simply 
present in the booking room when two 
officers were having a discussion about 
paperwork in order to book him, and de- 
fendant voluntarily responded to a ques- 
tion that was posed to one officer by the 
other officer, of how many charges of ho- 
micide were being filed against defendant; 
defendant independently volunteered the 
information that he had only shot one 
person, without compulsion or coercion. 
Hammons v. State, 918 So. 2d 62 (Miss. 
2005). 

In a capital murder case, defendant 
claimed that defendant's statements 
should have been excluded because defen- 
dant was denied the right to an initial 
appearance within 48 hours of arrest; 
however, the record showed defendant 
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was given Miranda warnings, signed two 
waiver forms, and freely, voluntarily and 
intelligently gave the statements. The 
State's failure to provide an initial appear- 
ance within the time allowed was not, of 
itself, a reason to suppress defendant's 
confession. Stewart v. State, 881 So. 2d 
919 (Miss. Ct. App. 2004). 

State clearly produced the two officers 
who were present when defendant was 
questioned and the confession was signed 
as caselaw mandated; thus, the trial judge 
did not find defendant's claim that defen- 
dant's claim credible that defendant was 
forced to give a statement that defendant 
committed murder of the child while in 
the commission of felonious abuse and/or 
battery of the child because the officers 
beat defendant. Seeling v. State, 844 So. 
2d 439 (Miss. 2003). 

Finding that murder was committed 
during course of robbery, meeting statu- 
tory definition of capital murder, was sup- 
ported by defendant's own statements to 
police and to newsman and by fact that he 
took victims' purses, jewelry, and car. 
Wilcher v. State, 697 So. 2d 1087 (Miss. 
1997), reh'g denied, 697 So. 2d 1191 (Miss. 
1997), cert, denied, 522 U.S. 1053, 118 S. 
Ct. 705, 139 L. Ed. 2d 647 (1998), reh'g 
denied, 522 U.S. 1154, 118 S. Ct. 1181, 140 
L. Ed. 2d 188 (1998). 

State has burden of proving all facts 
prerequisite to admissibility of defen- 
dant's confession beyond a reasonable 
doubt. Blue v. State, 674 So. 2d 1184 
(Miss. 1996), cert, denied, 519 U.S. 1030, 
117 S. Ct. 588, 136 L. Ed. 2d 517 (1996). 

A murder defendant's confession was 
not the product of an illegal arrest, since 
conflicting statements regarding the 
events surrounding the killing related by 
the defendant to law enforcement officers 
provided probable cause for his arrest; 
moreover, the defendant's confession was 
not the product of the arrest, since he gave 
his confession only after incriminating 
physical evidence was found by the offi- 
cers, and the discovery of the physical 
evidence was the result of separate ques- 
tioning of another witness and was there- 
fore unconnected with the arrest. Thorson 
v. State, 653 So. 2d 876 (Miss. 1994). 

The delay from the time of a defendant's 
arrest until he was taken before a judicial 



officer did not violate Rule 1.04, Miss. 
Unif. Crim. R. Cir. Ct. Prac. and the 4th 
Amendment to the United States Consti- 
tution where his initial hearing was held 
within 48 hours of the time he was taken 
into custody for questioning, and there 
was no indication that the officers were 
purposely holding him in custody to 
gather sufficient evidence to justify his 
arrest; thus, his confession was not a 
product of any delay in taking him before 
a magistrate and was therefore admis- 
sible. Thorson v. State, 653 So. 2d 876 
(Miss. 1994). 

A defendant's confession was freely and 
voluntarily given, and was therefore ad- 
missible into evidence in his murder trial, 
where law enforcement officers testified 
that he was given all the Miranda warn- 
ings prior to giving his confession and that 
he did not ask for an attorney at any time, 
he was familiar with his constitutional 
rights as evidenced by his refusal to sign a 
waiver form and the fact that he had 
previously been convicted of a felony, and 
his videotaped confession did not suggest 
any coercion. Thorson v. State, 653 So. 2d 
876 (Miss. 1994). 

A murder defendant's initial refusal to 
sign a waiver of rights form did not con- 
stitute a demand for an attorney where he 
was not questioned again until more than 
32 hours had lapsed when he was pre- 
sented with incriminating physical evi- 
dence connecting him to the crime, and he 
was again advised of his rights before 
further questioning; thus, admission of 
his confession into evidence did not violate 
his constitutional right against compul- 
sory self-incrimination or right to an at- 
torney. Thorson v. State, 653 So. 2d 876 
(Miss. 1994). 

In order to establish the admissibility of 
a murder defendant's confession, the 
State was not required to offer as wit- 
nesses law enforcement officers who alleg- 
edly yelled at the defendant and were 
abusive when he was initially questioned, 
since the alleged statements made by the 
officers had no bearing on the defendant's 
confession which was made 2 days later 
after he was given the Miranda warnings. 
Thorson v. State, 653 So. 2d 876 (Miss. 
1994). 

Incriminating statements made by a 
murder defendant were properly admitted 
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into evidence where the defendant was 
not under arrest at the time of the ques- 
tioning, the law enforcement officers were 
merely seeking information about a miss- 
ing person, the defendant voluntarily 
went with the officers to the sheriff's of- 
fice, he was free to leave, and he was 
taken home by an officer when the ques- 
tioning was over. Thorson v. State, 653 So. 
2d 876 (Miss. 1994). 

The trial court in a capital murder pros- 
ecution erred in refusing to suppress the 
defendant's confession as involuntary 
where a former teacher and retired min- 
ister was called in by the sheriff to meet 
privately with the defendant, the minister 
communicated to the defendant, at the 
sheriff's direction, the notion that there 
might be a chance for mercy if he volun- 
teered to cooperate, the minister and the 
defendant discussed the death penalty 
and the religious ramifications of the de- 
fendant's action, a sheriff's deputy told 
the defendant that he thought it would 
look better if the defendant confessed, and 
an investigator who conducted the inter- 
rogation with the sheriff admitted that 
the defendant may have been given the 
impression by the investigator and the 
sheriff that cooperation could be of some 
benefit. Abram v. State, 606 So. 2d 1015 
(Miss. 1992). 

A trial court erred in admitting accom- 
plices' statements into evidence in a mur- 
der prosecution under Rule 106, Miss. R. 
Ev, which contemplates the introduction 
of a writing by a party and contemporane- 
ous introduction of other parts of the 
statement to prevent the misleading of 
the jury, where the defense counsel was 
merely cross-examining the police officer 
who investigated the accomplices and he 
in no way introduced parts of these state- 
ments into evidence. Additionally, there 
were serious confrontation problems since 
the jury was unable to observe the de- 
meanor of the accomplices when they 
made the unsworn statements and the 
statements were taken under the coercive 
atmosphere of police interrogation. Welch 
v. State, 566 So. 2d 680 (Miss. 1990). 

Court did not err in admitting into evi- 
dence statement made by defendant, after 
getting in patrol car, telling officers where 
gun was and that he "didn't mean to do it, 



that it was only an accident," where offi- 
cers gave defendant Miranda warnings 
prior to statement. Tolbert v. State, 511 
So. 2d 1368 (Miss. 1987), cert, denied, 484 
U.S. 1016, 108 S. Ct. 723, 98 L. Ed. 2d 672 
(1988). 

Statement of defendant that "I shot 
her" was admissible into evidence, falling 
within exclusion to Miranda which recog- 
nizes that where interrogation is part of 
"general on-the-scene investigation" Mi- 
randa warnings are not prerequisite to 
admissibility of statements. Tolbert v. 
State, 511 So. 2d 1368 (Miss. 1987), cert, 
denied, 484 U.S. 1016, 108 S. Ct. 723, 98 
L. Ed. 2d 672 (1988). 

Admission of photograph of victim's 
body in evidence at murder less-than- 
capital trial was not error since, even 
though the homicide was not denied, or 
contradicted, the photograph had proba- 
tive value in corroborating testimony of 
police officer as to the position and condi- 
tion of the body. Hunter v. State, 489 So. 
2d 1086 (Miss. 1986). 

Notwithstanding defendant's claim that 
his request to consult an attorney had 
been refused, there was no error in admit- 
ting his written statement into evidence 
where the defendant, as well as 2 police 
officers attending the interrogation when 
the statement was given, testified that it 
was freely and voluntarily given, and the 
officers testified that there was strict ad- 
herence to the Miranda warnings. Trunell 
v. State, 487 So. 2d 820 (Miss. 1986). 

Fact that prosecuting attorney has 
threatened alleged accomplice of capital 
murder defendant with additional 65 
years incarceration and possibility of 
death sentence if accomplice refuses to 
testify for state and instead testifies for 
defendant is admissible on issue of cred- 
ibility of accomplice's testimony against 
defendant. Fuselier v. State, 468 So. 2d 45 
(Miss. 1985). 

In a prosecution for capital murder 
based on a charge of committing murder 
while engaged in armed robbery, the trial 
court properly admitted into evidence the 
defendant's alleged confession, even 
though the corpus delicti of robbery had 
not been proven, where the corpus delicti 
of murder had been sufficiently proven, 
and therefore the robbery could then be 
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proved entirely from the confession to 
make out a case of capital murder. Gentry 
v. State, 416 So. 2d 650 (Miss. 1982). 

Where accused, after having been ar- 
rested but before being formally charged 
with murder, voluntarily testified before a 
coroner's jury that he had accidentally 
killed his wife while shooting in self-de- 
fense at his father-in-law, and none of this 
testimony was admitted in the trial on the 
merits, accused's constitutional privilege 
not to incriminate himself was not vio- 
lated. Dykes v. State, 232 Miss. 379, 99 So. 
2d 602 (1957). 

The court did not err in admitting in 
evidence defendant's confession, which 
was fully corroborated by the state's evi- 
dence and was consistent with the physi- 
cal facts and circumstances, where it ap- 
peared that the confession was made to 
two members of the highway patrol on the 
day of defendant's arrest, and upon a 
preliminary inquiry into the admissibility 
of the confession, there was testimony by 
the highway patrolmen that the defen- 
dant was advised of his rights, and that 
the confession was not induced by fear, 
threat, or promise of reward; neither was 
the confession inadmissible for the reason 
that the defendant was unlawfully de- 
tained. Thompson v. State, 231 Miss. 624, 
97 So. 2d 227 (1957). 

The trial court did not err in admitting 
accused's confession in a trial of a homi- 
cide prosecution where it appeared that 
the confession was voluntarily given with- 
out threats, promises or hope of reward, 
and the statement, which was written by 
the sheriff exactly in accordance with 
what the accused told him, was read to the 
accused before it was signed "his mark X" 
by a colored cook in the jail. McCarty v. 
State, 230 Miss. 330, 92 So. 2d 853 (1957). 

Since the state proved the corpus de- 
licti, the accused's confessions and admis- 
sions were properly admitted in evidence. 
Jackson v. State, 228 Miss. 604, 89 So. 2d 
626 (1956). 

Before admission in evidence of alleged 
confession of one on trial on charge of 
murder, court must decide on preliminary 
investigation whether there was a confes- 
sion, and if so, whether it was free and 
voluntary Morroco v. State, 204 Miss. 498, 
37 So. 2d 751 (1948). 



If an alleged confessor, who is on trial 
for murder, did not sufficiently under- 
stand language of confession, or if person 
to whom confession was allegedly made 
did not accurately and certainly under- 
stand what confessor said, there was no 
lawful confession, and court should hear 
evidence of defendant and his witnesses 
on this issue on preliminary hearing. 
Morroco v. State, 204 Miss. 498, 37 So. 2d 
751 (1948). 

42. — Motive; propensity for violence. 

Evidence regarding victim's involve- 
ment as state's field secretary of national 
civil rights organization, his efforts to in- 
tegrate schools, and his quest for equal 
rights for African American citizens was 
admissible in murder prosecution to show 
motive consistent with state's theory that 
murder was racially motivated. De La 
Beckwith v. State, 707 So. 2d 547 (Miss. 
1997), cert, denied, 525 U.S. 880, 119 S. 
Ct. 187, 142 L. Ed. 2d 153 (1998). 

In a murder prosecution involving a 
victim who died of smoke inhalation after 
receiving a blow to the head, the admis- 
sion of facts concerning the murder of 
another victim who died from shotgun 
wounds did not violate the defendant's 
rights under the Eighth Amendment to 
the federal constitution or the due process 
clauses of the Mississippi Constitution 
and the federal constitution, where the 
revelation that a second person was miss- 
ing was necessary in putting together the 
pieces of the case, evidence that the inves- 
tigating officers discovered 2 bodies in the 
trunk of the victim's car was unavoidable, 
and the testimony of the other victim's 
mother was necessary in that she was the 
only witness who could testify to seeing 
the defendant near the victim's house, she 
was able to discuss what the victim was 
doing on the day he was killed, and she 
was able to give some important time 
frames. Mackbee v. State, 575 So. 2d 16 
(Miss. 1990). 

Trial court was not in error in allowing 
state to introduce evidence of murder 
male companion of defendant's ex-wife in 
trial for murder of ex-wife, under excep- 
tion for admission of other crimes, motive, 
intent, preparation, and plan; evidence of 
second crime, when so closely related to 
the one being tried as to form one event, is 
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admissible when necessary to give plausi- 
bility to testimony presented to jury. Shaw 
v. State, 513 So. 2d 916 (Miss. 1987). 

Circuit Court did not err in refusing 
testimony that victim had reputation for 
violence and for carrying weapon where 
all testimony heard prior to pro-offer of 
such testimony indicated that defendant 
was aggressor, and under Mississippi law 
at time of trial, character or reputation of 
deceased was not admissible in murder 
case unless there was doubt as to who was 
aggressor. Tolbert v. State, 511 So. 2d 1368 
(Miss. 1987), cert, denied, 484 U.S. 1016, 
108 S. Ct. 723, 98 L. Ed. 2d 672 (1988). 

Trial court erred in ruling that reputa- 
tion testimony must originate in the com- 
munity where victim resided, and in ex- 
cluding testimony of witness as to victim's 
reputation, in the trucking industry, for 
violence, but the error was harmless in 
view of abundance of evidence as to vic- 
tim's violent nature already admitted. 
Mullins v. State, 493 So. 2d 971 (Miss. 
1986). 

Evidence that murder defendant may 
have been high on marijuana is admis- 
sible as tending to show that defendant 
was engaged in act eminently dangerous 
and evincing depraved heart; evidence of 
use of marijuana at time prior to date on 
which murder occurred is admissible if 
defendant has raised defense of insanity. 
Johnson v. State, 475 So. 2d 1136 (Miss. 
1985). 

In capital murder case arising from kill- 
ing of deputy sheriff while deputy was 
attempting to serve arrest warrant based 
on simple assault charge filed by defen- 
dant's spouse, testimony of spouse and of 
judge who issued warrant is admissible to 
shed light on motive for commission of 
crime and further to tell jury full story 
giving rise to deputy's death. Lancaster v. 
State, 472 So. 2d 363 (Miss. 1985). 

Evidence of marital discord occurring 
only days before wife is shot by husband is 
admissible in murder prosecution of hus- 
band as tending to prove motive, malice, 
premeditation and criminal intent. Fuller 
v. State, 468 So. 2d 68 (Miss. 1985). 

Evidence that defendant on trial for 
murder of wife had, 10 months prior to 
death of wife, unsuccessfully solicited 
someone to kill her, is not too remote to be 



admissible. Hammond v. State, 465 So. 2d 
1031 (Miss. 1985). 

Evidence of killings committed in Geor- 
gia is inadmissible in guilt phase of capi- 
tal murder prosecution for killing commit- 
ted in Mississippi even though defendant 
was fleeing Georgia authorities and used 
gun and handcuffs taken from Georgia 
victim in Mississippi killing. West v. State, 
463 So. 2d 1048 (Miss. 1985). 

In prosecution for murder, evidence of 
other crimes is incompetent except to 
show identity, guilty knowledge, intent or 
motive, or where offense charged is so 
interwoven with other offenses that they 
cannot be separated. May v. State, 205 
Miss. 295, 38 So. 2d 726 (1949). 

Evidence of events forming continuous 
and inseparable sequence culminating in 
murder is competent in murder prosecu- 
tion to reveal motive and establish malice 
or deliberation in the homicide. May v. 
State, 205 Miss. 295, 38 So. 2d 726 (1949). 

Error, in murder trial, to admit evi- 
dence of various specific acts of violence 
committed by deceased at many different 
times and places as well as his general 
reputation for violence. McCoy v. State, 91 
Miss. 257, 44 So. 814 (1907). 

43. — Photographs, other prejudicial 
evidence. 

Trial court did not err in allowing the 
admission of crime scene photographs to 
show the condition of the victim's body 
where the victim had been dead for ap- 
proximately two months before her body 
was discovered and the condition of the 
body was relevant to determining the date 
of death. Smith v. State, 835 So. 2d 927 
(Miss. 2002). 

Admission of photographs of victim's 
body in its casket taken at his funeral, 
introduced during testimony of victim's 
widow, was not unduly prejudicial to de- 
fendant in murder prosecution; widow's 
testimony, used in conjunction with pho- 
tographs, established circumstances of 
killing and corpus delicti. De La Beckwith 
v. State, 707 So. 2d 547 (Miss. 1997), cert, 
denied, 525 U.S. 880, 119 S. Ct. 187, 142 
L. Ed. 2d 153 (1998). 

Admissibility of photographs rests 
within sound discretion of trial court 
which will be upheld unless there has 
been abuse of discretion. Brown v. State, 
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682 So. 2d 340 (Miss. 1996), cert, denied, 
520 U.S. 1127, 117 S. Ct. 1271, 137 L. Ed. 
2d 348 (1997). 

In determining admissibility of photo- 
graphs, court must keep in mind rule 
governing exclusion of relevant evidence 
and must consider whether proof is abso- 
lute or in doubt as to identity of guilty 
party and whether photographs are nec- 
essary evidence or simply ploy on part of 
prosecutor to arouse passion and preju- 
dice of the jury; same standard is appli- 
cable in determining admissibility of pho- 
tographs are applicable to videotapes. 
Blue v. State, 674 So. 2d 1184 (Miss. 
1996), cert, denied, 519 U.S. 1030, 117 S. 
Ct. 588, 136 L. Ed. 2d 517 (1996). 

Videotape of crime scene was not cumu- 
lative so as to be inadmissible where the 
only visual evidence submitted prior to 
the videotape was photograph of victim's 
face for the purpose of identification and 
where identity of victim's murderer was 
still in question prior to the admission of 
the videotape. Blue v. State, 674 So. 2d 
1184 (Miss. 1996), cert, denied, 519 U.S. 
1030, 117 S. Ct. 588, 136 L. Ed. 2d 517 
(1996). 

Videotape which depicted position of 
victim's body at the crime scene corrobo- 
rated aspects of defendant's confession 
and aided prosecution in identifying him 
as the guilty party and was necessary to 
help jury to visualize bloody crime scene 
when hearing testimony regarding the 
injuries which the victim received, how 
and where she received them, and the 
force necessary to inflict her injuries. Blue 
v. State, 674 So. 2d 1184 (Miss. 1996), cert, 
denied, 519 U.S. 1030, 117 S. Ct. 588, 136 
L. Ed. 2d 517 (1996). 

Autopsy photographs may be admitted 
during sentencing phase of capital murder 
prosecution on issue of whether crime was 
especially heinous, atrocious or cruel, 
even if photographs were inadmissible 
during guilt phase. Jackson v. State, 672 
So. 2d 468 (Miss. 1996), republished as 
corrected, 684 So. 2d 1213 (Miss. 1996), 
reh'g denied, 691 So. 2d 1026 (Miss. 1996), 
cert, denied, 520 U.S. 1215, 117 S. Ct. 
1703, 137 L. Ed. 2d 828 (1997). 

Medical examiner could testify as to 
condition of capital murder victim's body 
at time of autopsy and on cause of death, 



over complaint that prejudicial effect of 
testimony outweighed its probative value; 
evidence was admissible to establish 
death of human being, and criminal 
agency causing death, and trial court had 
sustained defendant's objection to repeti- 
tive nature of testimony. Walker v. State, 
671 So. 2d 581 (Miss. 1995), cert, denied, 
519 U.S. 1011, 117 S. Ct. 518, 136 L. Ed. 
2d 406 (1996). 

A videotape of the exhumation of the 
victim's body from the site where the 
defendant had buried it should not have 
been admitted into evidence in a murder 
prosecution against the defendant, where 
the videotape did not reveal more than 
that which was revealed through photo- 
graphic evidence. However, admission of 
the videotape did not warrant reversal in 
view of the overwhelming evidence pre- 
sented against the defendant. Holland v. 
State, 587 So. 2d 848 (Miss. 1991). 

Even if photographs of a murder victim 
were cumulative or repetitive, the admis- 
sion of the photographs into evidence was 
harmless where the photographs were not 
particularly gory and did not have a 
highly inflammatory effect on the jury. 
Willie v. State, 585 So. 2d 660 (Miss. 
1991). 

In a slaying in which the only eyewit- 
ness is the defendant, and it is argued 
that the slaying was something other than 
murder, the relevancy of photographs 
showing the scene and victim is increased. 
Photographs from different angles in such 
a case are for the jury to evaluate. How- 
ever, there can be a limit both in the 
number of photographs and the manner in 
which they are displayed to the jury. The 
discretion afforded circuit judges is by no 
means unlimited, and they are strongly 
urged to curtail excess. Griffin v. State, 
557 So. 2d 542 (Miss. 1990). 

In a murder prosecution, extremely 
gruesome photographs of the victim's 
nude and partially decomposed body were 
improperly admitted into evidence since 
the probative value of the photographs 
was outweighed by their tendency to in- 
flame and prejudice the jury; the State 
could have shown the angle and entry of 
the bullet wound without a full-color, 
close-up view of the decomposed maggot- 
infested skull. When presented with such 
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photographs, the trial judge should care- 
fully consider all the facts and circum- 
stances surrounding the admission of this 
particular type of evidence. More specifi- 
cally, the trial court must consider: (1) 
whether the proof is absolute or in doubt 
as to identity of the guilty party, as well 
as, (2) whether the photographs are nec- 
essary evidence or simply a ploy on the 
part of the prosecutor to arouse the pas- 
sion and prejudice of the jury McNeal v. 
State, 551 So. 2d 151 (Miss. 1989), appeal 
after new trial, 617 So. 2d 999 (Miss. 
1993). 

In determining the admissibility of pho- 
tographs, the discretion of the trial judge 
runs toward almost unlimited admissibil- 
ity regardless of the gruesomeness, repeti- 
tiveness, and the extenuation of probative 
value; no meaningful limits exist in the 
balancing of the probative/prejudicial ef- 
fect of photographs. Williams v. State, 544 
So. 2d 782 (Miss. 1987), post-conviction 
relief denied, 669 So. 2d 44 (Miss. 1996). 

Error, if any, in admitting evidence al- 
leged to be hearsay, that defendant had 
gun was harmless, where evidence was 
otherwise clear that defendant did have 
gun. Alford v. State, 508 So. 2d 1039 (Miss. 
1987). 

Admission into evidence at a capital 
murder trial of portions of defendant's 
testimony at his father's earlier trial was 
reversible error, where the prior testi- 
mony, which could not be characterized as 
admissions, was offered as part of the 
state's case-in-chief, and not in an attempt 
to impeach defendant or to rebut his tes- 
timony at his trial. Stringer v. State, 491 
So. 2d 837 (Miss. 1986). 

Testimony from prosecution investiga- 
tor concerning record of collect telephone 
call from murder victim to third party is 
inadmissible where state makes no effort 
to introduce telephone records and offers 
no explanation for absence of records; 
where admission of testimony has strong 
potential for prejudice in that it allows 
official endorsement of third party's al- 
ready damaging testimony regarding tele- 
phone calls, admission of testimony is 
harmful error requiring reversal. 
Flanagin v. State, 473 So. 2d 482 (Miss. 
1985). 

While wholesale introduction of grue- 
some photographs in capital murder pros- 



ecution is not endorsed, trial court may 
admit 5 photographs where each portrays 
some evidence not shown by others. Ca- 
bello v. State, 471 So. 2d 332 (Miss. 1985), 
cert, denied, 476 U.S. 1164, 106 S. Ct. 
2291, 90 L. Ed. 2d 732 (1986). 

The admission into evidence of photo- 
graphs of a slain victim was a matter 
resting within the sound discretion of the 
circuit judge, and where, in a prosecution 
under section 97-3-19(2)(e) for capital 
murder while in the commission of the 
crime of rape, the photographs had evi- 
dentiary value in proving the brutality of 
the slaying, they were proper evidence. 
Ruffin v. State, 447 So. 2d 113 (Miss. 
1984). 

Prejudicial error was not committed in 
allowing a constable to testify that one 
accused of murder had lost the murder 
weapon while fleeing from the scene and 
that the accused, when not found in his 
father's home, was called by the latter 
from nearby bushes. Vassar v. State, 200 
Miss. 412, 27 So. 2d 541 (1946). 

44. Photographs as admissible. 

In defendant's murder case, Miss. Code 
Ann. § 97-3-19, although photographs of 
the victim's decomposing body and head 
surrounded by maggots were not pleas- 
ant, only some probative value was 
needed to support admission of the grue- 
some photographs, and the State did not 
include photographs that showed his arms 
and legs eaten away by scavengers. Bonds 
v. State, — So. 3d — , 2013 Miss. App. 
LEXIS 369 (Miss. Ct. App. June 18, 2013), 
reversed by, remanded by 138 So. 3d 914, 
2014 Miss. LEXIS 256 (Miss. 2014). 

Defendant's convictions for capital mur- 
der in violation of Miss. Code Ann. § 97- 
3-19(2)(e), aggravated assault in violation 
of Miss. Code Ann. § 97-3-7(2), and con- 
spiracy to commit aggravated assault 
were appropriate because the victim's au- 
topsy photographs were admissible since 
their probative value was not outweighed 
by any danger of undue prejudice and 
since there was a meaningful evidentiary 
purpose. Williams v. State, 3 So. 3d 105 
(Miss. 2009). 

In defendant's trial for capital murder 
of defendant's five-year-old child, autopsy 
photographs were properly admitted be- 
cause the photographs were of significant 
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probative value when the photographs 
showed the severity of the beatings, which 
defendant denied, and corroborated the 
testimony of defendant's daughter and the 
findings of the coroner. The photographs' 
probative value clearly outweighed their 
prejudicial effect, and the trial court did 
not err in admitting them. Broadhead v. 
State, 981 So. 2d 320 (Miss. Ct. App. 

2007) , writ of certiorari denied by 981 So. 
2d 298, 2008 Miss. LEXIS 210 (Miss. 

2008) . 

In a case where defendant was charged 
with capital murder after he slammed his 
car into a patrol car that was blocking his 
path during a chase, a trial court did not 
err by allowing the introduction of pic- 
tures of the deceased officer since they 
were relevant and clarified the circum- 
stances and manner of death for the jury. 
White v. State, 964 So. 2d 1181 (Miss. Ct. 
App. 2007). 

In a capital murder case, autopsy pho- 
tographs of a victim who was shot mul- 
tiple times in the head, neck, and shoulder 
were admissible because their probative 
value outweighed the prejudice; they were 
used to corroborate the testimony of an 
officer who found the body and to support 
the theory that the victim had been 
thrown from a vehicle after the shooting. 
Ramsey v. State, 959 So. 2d 15 (Miss. Ct. 
App. 2006), writ of certiorari denied en 
banc by 958 So. 2d 1232, 2007 Miss. 
LEXIS 588 (Miss. 2007). 

In a murder case, photographs of the 
victim lying in a doorway and closeups of 
the victim's head were properly admitted 
under Miss. R. Evid. 403; they were not 
cumulative, nor did the potential for 
prejudice outweigh the probative value 
where the pictures were at different 
angles, and it was not possible to get all 
the information in a single picture. Jones 
v. State, 938 So. 2d 312 (Miss. Ct. App. 
2006), remanded by 122 So. 3d 698, 2013 
Miss. LEXIS 372 (Miss. 2013). 

Admission of photographs of the victim 
in a murder case was not an abuse of 
discretion because the photographs were 
not overly gruesome; they had evidentiary 
value, as they depicted the circumstances 
of the shooting, the location of the body, 
and the cause of death; and they supple- 
mented and clarified testimony regarding 



the location of the wounds, the trajectory 
of the bullets, the number of the bullets, 
and the cause and manner of death. Cot- 
ton v. State, 933 So. 2d 1048 (Miss. Ct. 
App. 2006). 

Pre-death photograph was shown to the 
victim's stepfather and the district attor- 
ney asked the stepfather whether the pho- 
tograph fairly depicted the victim (who 
had been burned beyond recognition). The 
photograph served the legitimate, eviden- 
tiary purpose of identifying the victim and 
was properly admitted. Davis v. State, 904 
So. 2d 1212 (Miss. Ct. App. 2004), writ of 
certiorari denied by 898 So. 2d 679, 2005 
Miss. LEXIS 269 (Miss. 2005). 

In defendant's criminal prosecution for 
murdering his wife's ex-boyfriend, the 
trial court did not err in admitting photo- 
graphs of the victim and crime scene. The 
photographs were probative and relevant, 
because they revealed the position and 
location of the victim's body. Roland v. 
State, 882 So. 2d 262 (Miss. Ct. App. 
2004). 

Trial judge did not abuse his discretion 
in admitting color photographs of murder 
victim during capital prosecution; photo- 
graphs served to clarify and supplement 
testimony and to describe cause of victim's 
death. Brown v. State, 682 So. 2d 340 
(Miss. 1996), cert, denied, 520 U.S. 1127, 
117 S. Ct. 1271, 137 L. Ed. 2d 348 (1997). 

Although photographs of crime scene 
were essentially the same evidence as 
videotape of the crime scene which had 
been admitted earlier, they were properly 
admitted because they were clearer than 
the video, and were used by physician in 
proving cause of death, and aided jury in 
determining heinous, atrocious, and cruel 
nature of the crime. Blue v. State, 674 So. 
2d 1184 (Miss. 1996), cert, denied, 519 
U.S. 1030, 117 S. Ct. 588, 136 L. Ed. 2d 
517 (1996). 

Color photographs of murder victim's 
body, taken from close range, that showed 
position of body in car, were admissible. 
Taylor v. State, 672 So. 2d 1246 (Miss. 
1996), cert, denied, 519 U.S. 994, 117 S. 
Ct. 486, 136 L. Ed. 2d 379 (1996), reh'g 
denied, 519 U.S. 1085, 117 S. Ct. 755, 136 
L. Ed. 2d 692 (1997). 

Probative value of 6 color 4" x 6" autopsy 
photographs depicting fatal stab wounds 
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to children, admitted during sentencing 
phase of capital murder prosecution to 
demonstrate location and extent of 
wounds as well as pain and suffering of 
victims, outweighed any prejudicial effect; 
photographs were taken after bodies had 
been cleaned up but before autopsies were 
performed. Jackson v. State, 672 So. 2d 
468 (Miss. 1996), republished as cor- 
rected, 684 So. 2d 1213 (Miss. 1996), reh'g 
denied, 691 So. 2d 1026 (Miss. 1996), cert, 
denied, 520 U.S. 1215, 117 S. Ct. 1703, 
137 L. Ed. 2d 828 (1997). 

Trial court did not abuse its discretion, 
in capital murder case, by admitting into 
evidence photograph of deceased; photo- 
graph had been shown to various wit- 
nesses, in order to verify identity of vic- 
tim, prior to point at which defendant 
stipulated as to identity. Walker v. State, 
671 So. 2d 581 (Miss. 1995), cert, denied, 
519 U.S. 1011, 117 S. Ct. 518, 136 L. Ed. 
2d 406 (1996). 

Trial court had discretion to admit into 
evidence, in capital murder case, photo- 
graph showing defendant with 2 compan- 
ions in his house, with one photograph 
depicting him bare chested, generally un- 
kempt, holding beer can and sticking his 
tongue out; photograph corroborated tes- 
timony of one companion that defendant 
had been with her after he had allegedly 
committed crime and he was acting as if 
nothing had happened. Walker v. State, 
671 So. 2d 581 (Miss. 1995), cert, denied, 
519 U.S. 1011, 117 S. Ct. 518, 136 L. Ed. 
2d 406 (1996). 

Trial court could admit photographs 
showing capital murder victim after 
corpse had been burned by perpetrator, 
even though pictures were acknowledged 
to be "gruesome"; pictures could assist 
jury to infer that defendant decided to 
burn body to destroy fingerprint, pubic 
hair and clothing fiber identification evi- 
dence, cover his tracks and avoid appre- 
hension. Walker v. State, 671 So. 2d 581 
(Miss. 1995), cert, denied, 519 U.S. 1011, 
117 S. Ct. 518, 136 L. Ed. 2d 406 (1996). 

Trial court did not abuse its discretion 
in capital murder case in allowing into 
evidence photographs depicting victim's 
gunshot wounds; photographs served to 
clarify and supplement coroner's testi- 
mony and described cause of victim's 



death. Holly v. State, 671 So. 2d 32 (Miss. 
1996), post-conviction relief denied, cert, 
denied, 518 U.S. 1025, 116 S. Ct. 2565, 
135 L. Ed. 2d 1082 (1996), reh'g denied, 
518 U.S. 1048, 117 S. Ct. 26, 135 L. Ed. 2d 
1119 (1996). 

A trial court did not err in admitting 
gruesome photographs into evidence in a 
murder prosecution where they identified 
the victims, showed the effect resulting 
from the gunshot wounds inflicted by the 
defendant, and corroborated medical tes- 
timony. Westbrook v. State, 658 So. 2d 847 
(Miss. 1995). 

In the sentencing phase of a capital 
murder prosecution, the trial judge did 
not err in admitting photographs of the 
victim into evidence where he made a 
thorough examination of the photographs 
in chambers prior to admitting them into 
evidence, and a pathologist testified that 
they were probative and relevant on the 
issue of whether the murder was espe- 
cially heinous and cruel. Thorson v. State, 
653 So. 2d 876 (Miss. 1994). 

Color photographs of a murder victim 
taken during a postmortem examination 
were properly admitted into evidence in 
the murder trial where the photographs 
depicted the location of the shotgun pellet 
wounds which caused the victim's death, 
and a forensic pathologist used the photo- 
graphs to explain the location, trajectory, 
and angulation of multiple entrance and 
exit wounds. Hart v. State, 637 So. 2d 
1329 (Miss. 1994). 

In a murder prosecution, the admission 
of an autopsy photograph showing a 
close-up of the victim's neck cut open by 
the pathologist was not error since the 
photograph provided graphic evidence 
that the victim's trachea was lined with 
soot and therefore substantiated the 
State's theory that the defendant had 
knocked the victim unconscious and then 
poured gasoline over his body and ignited 
it, resulting in the victim's death due to 
smoke inhalation. Mackbee v. State, 575 
So. 2d 16 (Miss. 1990). 

In a prosecution for a single murder, it 
was not error for the trial court to allow 
the admission of photographs showing the 
bodies of 2 victims in the trunk of a car 
where they were found, one of which 
graphically showed the intestines of the 
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second victim exposed and hanging from 
his body, in spite of the defendant's argu- 
ment that the photographs of the second 
victim were extraordinarily gruesome and 
were not necessary to establish the defen- 
dant's role in the murder of the first vic- 
tim, where the photographs supple- 
mented the investigating officers' 
testimonies concerning what they found 
in the trunk of the car, and the investiga- 
tors could not have taken a picture of the 
first victim's body without also having the 
second victim in the photograph, unless 
they tampered with the evidence. 
Mackbee v. State, 575 So. 2d 16 (Miss. 
1990). 

Atrial judge did not abuse his discretion 
in admitting photographs of a murder 
victim's body into evidence where the body 
was fully clothed, there was no large 
amount of blood, the body was not decom- 
posed, and the photographs were used by 
a forensic pathologist to point out wounds 
and the effects of those wounds. Turner v. 
State, 573 So. 2d 657 (Miss. 1990), cert, 
denied, 500 U.S. 910, 111 S. Ct. 1695, 114 
L. Ed. 2d 89 (1991). 

Color photographs of the victim's body 
were admissible in a murder prosecution 
where the defendant claimed to have ob- 
served the victim's body only briefly after 
entering the victim's darkened living room 
behind a police officer, since the photo- 
graphs were relevant to the issue of the 
defendant's detailed knowledge of the con- 
dition of the body. Sudduth v. State, 562 
So. 2d 67 (Miss. 1990). 

In a murder prosecution, a photograph 
of the victim's body which showed the 
extent of a wound to the head and showed 
brain tissue, blood and other unspecified 
fragments on the floor and the wall, was 
admissible where testimony indicated 
that the defendant was the only person at 
the crime scene wielding a shotgun and 
the photograph accurately reflected "the 
force and violence" a shotgun would cause 
as opposed to a pistol or handgun, and the 
photograph corroborated the expert testi- 
mony of the doctor who testified that the 
photograph showed very clearly that 
brain and other tissue was splattered on 
the lower part of the door and the floor 
instead of on the ceiling or the upper 
portion of the wall, which corroborated 



earlier testimony to the effect that the 
victim was kneeling or crawling when she 
was shot. Stringer v. State, 548 So. 2d 125 
(Miss. 1989). 

In a murder prosecution in which the 
victim showed signs consistent with some- 
one who had been choked or strangled, 
photographs of the victim's face and neck 
lying on an autopsy table, though grisly, 
were probative of the condition of the 
body, both as to the cause of death and to 
rebut the defendant's claim that he shot 
the victim in self-defense, and were there- 
fore admissible. Stokes v. State, 548 So. 2d 
118 (Miss. 1989), cert, denied, 493 U.S. 
1029, 110 S. Ct. 742, 107 L. Ed. 2d 759 
(1990), dismissal of habeas corpus aff'd, 
123 F.3d 858 (5th Cir. 1997), cert, denied, 
522 U.S. 1134, 118 S. Ct. 1091, 140 L. Ed. 
2d 147 (1998). 

Autopsy pictures of a homicide victim 
clearly indicating the number and place- 
ment of stab wounds were admissible as 
evidence of the defendant's state of mind 
and to show the placement of the wounds. 
Marks v. State, 532 So. 2d 976 (Miss. 
1988). 

Photographs of a homicide victim as she 
was found at the scene of the crime were 
admissible since the jury was entitled to 
see the manner in which the deceased met 
her death, particularly since the defen- 
dant testified to having no memory of the 
immediate circumstances surrounding 
the killing. Marks v. State, 532 So. 2d 976 
(Miss. 1988). 

In a trial for capital murder of a 
6-month-old child, photographs of the vic- 
tim taken when she was in the hospital 
prior to her death were admissible in 
evidence where they accurately depicted 
bruises on her neck and chest and a cut on 
her inner lip, and consequently were of 
probative value, particularly in light of 
the defendant's assertion that the child 
simply went limp while he held her and 
that no blood was present before the child 
was taken to the hospital. Monk v. State, 
532 So. 2d 592 (Miss. 1988). 

Photographs of the body of a gunshot 
victim showing bruises on the body, the 
wound caused by the bullet, and the gen- 
eral condition of the body and marks on it, 
were admissible in a murder prosecution 
where they contradicted the defendant's 



218 



Crimes Against Persons 



§ 97-3-19 



testimony that the decedent had commit- 
ted suicide. Jackson v. State, 527 So. 2d 
654 (Miss. 1988). 

In a murder prosecution, photographs 
of the decedent's body were admissible 
where they showed the extent of the dece- 
dent's wounds and lacerations and were, 
therefore, essential to the main issue in 
the case, namely, whether the decedent 
died from blood loss or alcohol consump- 
tion. Kniep v. State, 525 So. 2d 385 (Miss. 
1988). 

Trial court did not abuse its discretion 
in admitting into evidence photographs 
depicting bullet holes at and around crime 
scene. Alford v. State, 508 So. 2d 1039 
(Miss. 1987). 

Trial court did not abuse its discretion 
in allowing into evidence photographs de- 
picting location of deceased's wounds, 
since it was evidence relevant to show 
that deceased was not facing direction 
from which shots were fired, thereby ne- 
gating defense that deceased was aggres- 
sor from whom defendant had right to 
defend himself. Alford v. State, 508 So. 2d 
1039 (Miss. 1987). 

At a murder less-than-capital trial, 
where defendant's experts had already 
testified that defendant was competent to 
stand trial, testimony by state's expert as 
to his and associate's finding on the issue 
was not inadmissible hearsay. Hunter v. 
State, 489 So. 2d 1086 (Miss. 1986). 

Photograph of scene of killing taken 
shortly after killing occurred, which is fair 
and accurate depiction of scene other than 
use of flash to light scene and presence of 
investigating officer, is admissible so long 
as presence of officer and additional light 
is carefully explained to jury each time 
photograph is used. Holmes v. State, 483 
So. 2d 684 (Miss. 1986). 

Gruesome photograph of murder victim 
is admissible where it is probative of se- 
verity of victim's wounds and is clearer 
than photograph which has previously 
been introduced without objection. 
Swanier v. State, 473 So. 2d 180 (Miss. 
1985). 

Color photographs of deceased and 
scene of crime are admissible into evi- 
dence at homicide trial, at which defen- 
dant is ultimately convicted of man- 
slaughter, where photographs depict 



location of wound and tend to negate de- 
fendant's assertion that deceased had 
reached under shirt as if going for gun 
prior to shooting and where pictures of 
interior of bar in which shooting occurred 
tend to negate defendant's statement that 
he placed decedent in chair after shooting. 
Kelly v. State, 463 So. 2d 1070 (Miss. 
1985). 

In prosecution for murder, photographs 
of deceased showing exact location, range 
and extent of wounds causing death of 
victim are relevant and competent as evi- 
dence, although photographs produce 
sympathetic emotions in jurors to preju- 
dice of defendant. Seals v. State, 208 Miss. 
236, 44 So. 2d 61 (1950). 

45. — Expert testimony; scientific 
techniques. 

Where defendant claimed he acciden- 
tally shot his wife, his murder conviction 
was reversed because a crime scene ana- 
lyst's computer-generated depiction of the 
shooting was improperly admitted, as it 
was based on mere speculation and possi- 
bilities. Parvin v. State, 113 So. 3d 1243 
(Miss. 2013). 

Where defendant claimed he acciden- 
tally shot his wife, his murder conviction 
was reversed because a forensic patholo- 
gist's measurements and a crime scene 
analyst's testimony about the shooting 
were inadmissible under Miss. R. Evid. 
702, as the pathologist did not cite any 
scientific principle to explain how he cal- 
culated his distance and trajectory mea- 
surements, and the analyst testified that 
his theory was his "best approximation" of 
a "hypothesis" of how "maybe the incident 
happened." Parvin v. State, 113 So. 3d 
1243 (Miss. 2013). 

Expert testimony as to the cause and 
manner of the victim's death was permis- 
sible in defendant's murder trial because 
the trial court accepted, without objection 
from defendant, that the expert was quali- 
fied in the area of forensic pathology, and 
the expert did not testify that he was the 
State Medical Examiner, and, therefore, 
the expert was not required to be board 
certified by the American Board of Pathol- 
ogy. Keys v. State, 33 So. 3d 1143 (Miss. 
Ct. App. 2009), writ of certiorari denied by 
34 So. 3d 1176, 2010 Miss. LEXIS 228 
(Miss. 2010). 
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Expert testimony as to the type of bullet 
that killed a victim was permissible in 
defendant's murder trial because the trial 
court accepted that the expert was quali- 
fied in the area of forensic pathology, ter- 
minal ballistics was a subfield of forensic 
pathology, and defendant was procedur- 
ally barred from challenging the expert's 
qualifications because he failed to object 
to them at trial. Keys v. State, 33 So. 3d 
1143 (Miss. Ct. App. 2009), writ of certio- 
rari denied by 34 So. 3d 1176, 2010 Miss. 
LEXIS 228 (Miss. 2010). 

In a case in which defendant appealed 
his sentence of death by lethal injection 
for violating Miss. Code Ann. § 97-3- 
19(2)(f), citing the Mississippi Supreme 
Court's reversal in the Edmonds decision, 
he argued unsuccessfully that the admis- 
sion of testimony by an expert witness 
was improper and the result of ineffective 
assistance of counsel. The witness was an 
expert in forensic pathology, and the re- 
versal in the Edmonds decision was not 
based on the witness's lack of expertise; it 
was based on the witness offering an off- 
the-cuff opinion. Wilson v. State, 21 So. 3d 
572 (Miss. 2009), writ of certiorari denied 
by 560 U.S. 909, 130 S. Ct. 3282, 176 L. 
Ed. 2d 1191, 2010 U.S. LEXIS 3966, 78 
U.S.L.W. 3668 (2010). 

In a case where defendant was charged 
with capital murder after he slammed his 
car into a patrol car that was blocking his 
path during a chase, a trial court did not 
err by allowing a forensic pathologist to 
testify about an officer's location when he 
was killed because, under Miss. R. Evid. 
702, the pathologist was allowed to testify 
as an expert that the wounds indicated 
that the officer was not inside the vehicle. 
White v. State, 964 So. 2d 1181 (Miss. Ct. 
App. 2007). 

Trial court did not err in admitting the 
forensic pathologist's testimony concern- 
ing the autopsy, bruises on the victim's 
body consistent with defensive posturing, 
the trajectory of the bullet, and the cause 
and manner of the victim's of death, where 
a foundation was laid showing the expert 
was well qualified; further, the issue of the 
quality of the autopsy photos went to their 
weight, not their admissibility. Ross v. 
State, 883 So. 2d 1181 (Miss. Ct. App. 
2004), writ of certiorari denied by 883 So. 



2d 1180, 2004 Miss. LEXIS 1274 (Miss. 
2004). 

Pathologist's testimony was admissible 
to prove cause of victim's death, even 
though pathologist could not with cer- 
tainty pinpoint cause of death of decom- 
posed body, and even though pathologist 
had prepared 2 arguably inconsistent re- 
ports; pathologist's opinion tended to 
make cause of death more probable than it 
would have been without his testimony, 
and pathologist was subject to rigorous 
cross-examination. Taylor v. State, 672 So. 
2d 1246 (Miss. 1996), cert, denied, 519 
U.S. 994, 117 S. Ct. 486, 136 L. Ed. 2d 379 
(1996), reh'g denied, 519 U.S. 1085, 117 S. 
Ct. 755, 136 L. Ed. 2d 692 (1997). 

A trial court in a murder prosecution 
properly refused to permit a psychiatrist's 
opinion testimony that the defendant was 
telling the truth when he was interviewed 
while under the influence of hypnosis, 
since this field is not recognized as a 
reliable science and the physician's opin- 
ion would have been "improper bolstering" 
of testimony. Thibodeaux v. State, 652 So. 
2d 153 (Miss. 1995). 

A trial court in a murder prosecution 
properly refused to permit a psychiatrist's 
opinion testimony that the defendant was 
telling the truth when he was interviewed 
while under the influence of sodium 
amytal, since this field is not recognized 
as a reliable science and the physician's 
opinion would have been "improper bol- 
stering" of testimony. Thibodeaux v. State, 
652 So. 2d 153 (Miss. 1995). 

The trial judge in a capital murder 
prosecution did not err in refusing to ad- 
mit the results of polygraph tests, since 
the results of polygraph tests have not 
reached that stage in scientific reliability 
justifying their competency as substan- 
tive evidence. Thorson v. State, 653 So. 2d 
876 (Miss. 1994). 

A trial court in a murder prosecution 
did not err in excluding a psychologist's 
expert opinion testimony that the defen- 
dant suffered from "post-traumatic stress" 
syndrome and therefore had "reasonable 
grounds" to believe that the victim was 
going to kill him, which would have sup- 
ported the defendant's claim of self-de- 
fense, since the question of whether a 
defendant has "reasonable grounds" to 
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fear imminent death or serious bodily 
injury is governed by a "reasonable per- 
son" standard, and is a matter to be de- 
cided by the fact-finder alone. Hart v. 
State, 637 So. 2d 1329 (Miss. 1994). 

The trial court in a murder prosecution 
properly allowed the admission of DNA 
"matching" evidence where the testing 
laboratory performed generally accepted 
scientific techniques without error in the 
performance or interpretation of the tests. 
Polk v. State, 612 So. 2d 381 (Miss. 1992). 

A trial court in a murder prosecution 
did not abuse its discretion in admitting 
into evidence a plaster cast and photo- 
graphs of footprints found near the vic- 
tim's body, even though a forensic toxicolo- 
gist with the Mississippi Crime Lab 
testified that the sample was insufficient 
to connect the defendant's shoes to the 
cast, where there was no dispute that the 
footprints were actually found at the 
scene of the crime. Berry v. State, 575 So. 
2d 1 (Miss. 1990), cert, denied, 500 U.S. 
928, 111 S. Ct. 2042, 114 L. Ed. 2d 126 
(1991). 

At the joint trial of 2 defendants 
charged with conspiracy to commit mur- 
der, admission, in prosecution's case-in- 
chief, of co-conspirators' post-arrest state- 
ments, wherein each co-defendant pointed 
a finger at the other, was reversible error, 
where these statements fell outside the 
co-conspirator's exemption from the hear- 
say rule, did not interlock in substantial 
particulars, and were not attended by 
other indicia of reliability sufficient to 
satisfy the conspirators' rights under the 
confrontation of witnesses clauses of fed- 
eral and state constitutions. Mitchell v. 
State, 495 So. 2d 5 (Miss. 1986). 

Medical testimony of prior injuries to 
child tending to establish previous abuse 
by parent is admissible in murder pros- 
ecution of parent where sufficient predi- 
cate is laid of evidence showing parent to 
be in exclusive control of child prior to 
time that injuries occurred and of expert 
medical testimony contradicting parent's 
version of accidental causes of death. 
Johnson v. State, 475 So. 2d 1136 (Miss. 
1985). 

Defendant in murder prosecution is not 
entitled to admission of testimony of psy- 
chiatrist as to defendant's grief following 



death of victim, especially where testi- 
mony of psychiatrist would be cumulative. 
Flanagin v. State, 473 So. 2d 482 (Miss. 
1985). 

The trial court in a murder prosecution 
did not err in excluding testimony of psy- 
chologists as to defendant's state of mind 
at the time of the killing, where, as long as 
the complete defense of insanity was not 
at issue, expert psychiatric testimony was 
not available to either party to attempt to 
reduce the charge of murder under this 
section to one of manslaughter under 
§ 97-3-35. Taylor v. State, 452 So. 2d 441 
(Miss. 1984), but see May v. State, 524 So. 
2d 957 (Miss. 1988). 

46. Circumstantial evidence. 

Trial court did not err in convicting 
defendant of murdering her husband; the 
State proved deliberate-design murder, al- 
beit by circumstantial evidence, because 
the use of a high-powered rifle was suffi- 
cient to supply the necessary ingredient of 
deliberate design. Childs v. State, 133 So. 
3d 348 (Miss. 2013). 

Defendant mainly took issue with the 
forensic pathologist's testimony, and 
claimed that a reasonable hypothesis of 
defendant's innocence was the possibility 
that the victim (defendant's wife) had shot 
herself. However, all of the expert's testi- 
mony was based upon a reasonable medi- 
cal certainty that the victim could not 
have fired the shot that killed the victim, 
and the expert's testimony was based 
upon physical facts: the location of the 
entrance wound, the resting place of the 
bullet, and the distance from the head to 
where the gun was fired; moreover, the 
victim had defensive wounds and the 
State met its burden of proof through 
strong circumstantial evidence. Ross v. 
State, 883 So. 2d 1181 (Miss. Ct. App. 
2004), writ of certiorari denied by 883 So. 
2d 1180, 2004 Miss. LEXIS 1274 (Miss. 
2004). 

Where defendant was charged with 
murder in the shooting death of his wife, 
after forensic experts determined that she 
was killed by two gunshots instead of one, 
and because there was only one entrance 
wound and evidence of two bullet trajec- 
tories, suicide was excluded because the 
victim would not have had sufficient mo- 
tor skills to fire a second shot, a jury could 
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conclude that defendant's defense of sui- 
cide did not constitute a reasonable hy- 
pothesis of innocence, and the circumstan- 
tial evidence used to convict defendant 
was sufficient to establish guilt beyond a 
reasonable doubt. Jones v. State, 857 So. 
2d 740 (Miss. 2003). 

Crediting all the evidence and all rea- 
sonable inferences most favorable to the 
State, a jury could reasonably exclude the 
hypothesis that the victim committed sui- 
cide; the circumstantial evidence used to 
convict defendant of murder was sufficient 
to establish guilt beyond a reasonable 
doubt. Cox v. State, 849 So. 2d 1257 (Miss. 
2003). 

Evidence that a defendant who was 
charged with the murder of a woman 
whose badly decomposed body was found 
in Mississippi in an area where defendant 
had relatives, that the defendant had left 
New Mexico with the victim to visit the 
father of the victim's infant child in Texas 
shortly before the probable time of the 
victim's death, that defendant was seen 
with the victim's child in Memphis shortly 
after the date of the victim's death and 
heard telling people that the child's 
mother was either on tour as an enter- 
tainer or was in jail, that defendant was in 
possession of a gun and ammunition simi- 
lar to those used to kill the victim, that 
defendant used a false name when con- 
tacted by police in Florida, as well as other 
circumstantial and scientific evidence 
linking the defendant to the crime, was 
sufficient to support the defendant's con- 
viction of the crime of murder. Smith v. 
State, 835 So. 2d 927 (Miss. 2002). 

Because case was largely circumstan- 
tial, jury was required to believe defen- 
dant guilty beyond all reasonable doubt 
and to exclusion of every reasonable hy- 
pothesis other than that of guilt. Evidence 
showed that defendant, convicted of mur- 
der, had started walking home with vic- 
tim, was gone some 30 to 40 minutes, 
returned alone, told individuals upon re- 
turn that "somebody done got" victim, was 
wet to waist and trembling or shivering; 
defendant and others found victim's body 
in ditch filled approximately waist deep 
with water, and "beggar's lice" were found 
on clothes of victim and defendant. Stokes 
v. State, 518 So. 2d 1224 (Miss. 1988). 



When its case is based entirely upon 
circumstantial evidence, state is required 
to prove defendants guilty not only beyond 
reasonable doubt, but also to exclusion of 
every reasonable hypothesis consistent 
with innocence; circumstantial evidence 
need not exclude every possible doubt, but 
only every other reasonable hypothesis of 
guilt, and mere fanciful, farfetched, or 
unreasonable hypothesis of innocence is 
not sufficient to require acquittal. Mont- 
gomery v. State, 515 So. 2d 845 (Miss. 
1987). 

Circumstantial evidence was sufficient 
to sustain conviction for murder where: 
(1) motive existed; (2) serial number of 
rifle was listed in ledger found in defen- 
dant's room; (3) defendant's diary con- 
tained schedule of victim's morning proce- 
dure and whereabouts; (4) bullets 
extracted from victim's body plus those 
found in defendant's drawer, door facing, 
and those remaining in clip were of same 
type, accounting for all 15 bullets missing 
from box of ammunition found nearby; (5) 
defendant was in area of murder on morn- 
ing of murder; (6) defendant admitted 
smoking brand of cigarettes found in vic- 
tim's office commode; and, (7) defendant's 
fingerprints were on door facing of back 
door. Montgomery v. State, 515 So. 2d 845 
(Miss. 1987). 

Knife was admissible in evidence, not- 
withstanding defendant's objection based 
on fact that one witness did not remember 
the knife as having a leather handle, 
where other witnesses testified that the 
knife in question was found at the stab- 
bing scene, established the chain of cus- 
tody thereof, and described the weapon. 
Graves v. State, 492 So. 2d 562 (Miss. 
1986). 

On a coram nobis proceeding, defen- 
dant, under death sentence, was not en- 
titled to a new trial, where, even though 
state's 2 identification witnesses had com- 
mitted perjury at his trial, the circum- 
stantial evidence that defendant mur- 
dered victim was so overwhelming that 
there was not a reasonable probability 
that a different result would be reached 
even without the perjured testimony. 
Smith v. State, 492 So. 2d 260 (Miss. 
1986). 

Although proof in a circumstantial evi- 
dence murder case was weak, evidence 
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was sufficient to go to jury on issue of 
defendant's guilt. Trunell v. State, 487 So. 
2d 820 (Miss. 1986). 

Telephone conversation between mur- 
der victim and third party in which victim 
identifies killer and in which third party 
hears voice in background does not consti- 
tute direct evidence, for purposes of deter- 
mining whether murder prosecution is 
based solely on circumstantial evidence, 
where third party is unable to identify 
voice in background; however, testimony 
of third party as to content of conversation 
is admissible under res gestae exception. 
Flanagin v. State, 473 So. 2d 482 (Miss. 
1985). 

Evidence that murder victim died in 
interval between victim's departure from 
bar with defendant and defendant's re- 
turn to bar in upset and disheveled condi- 
tion is insufficient to exclude reasonable 
hypothesis asserted by defendant that, 
outside bar, victim and defendant parted 
ways, that victim met death at hands of 
third party, and that defendant's condition 
upon return to bar was due to unrelated 
incident. Hester v. State, 463 So. 2d 1087 
(Miss. 1985). 

Where the most that could be said for 
the evidence of the state in a murder 
prosecution was that the knife of the de- 
fendant with blood and hair upon it was 
found in his automobile approximately Vi 
to 3 /4 of a mile from the body of the victim, 
and there was no evidence of motive, no 
evidence that the defendant and the de- 
ceased had ever been together or evidence 
that they were acquainted, and moreover, 
at the time of his arrest, the defendant did 
not appear to be emotionally upset, and no 
blood or bloodstains were found upon his 
person or clothing or even in his car, a 
weak case based totally upon circumstan- 
tial evidence was presented and justice 
required another jury to pass upon the 
guilt or innocence of the defendant. Shore 
v. State, 287 So. 2d 766 (Miss. 1974). 

The proof must show beyond a reason- 
able doubt that the person killed is the 
person charged in the indictment to have 
been killed, though circumstantial evi- 
dence may be sufficient. Dooley v. State, 
238 Miss. 16, 116 So. 2d 820, 86 A.L.R.2d 
718 (1960). 

While state's evidence to establish iden- 
tity of the accused as the perpetrator of 



the crime must be such as to leave no 
reasonable doubt as to his identity, it is 
not essential that this proof be made by 
testimony of witnesses, since circumstan- 
tial evidence may be sufficient, and, where 
there is both direct and circumstantial 
evidence, a mere conflict in testimony of 
the witnesses does not necessarily mean 
that the testimony is insufficient to sus- 
tain a conviction. Freeman v. State, 228 
Miss. 687, 89 So. 2d 716 (1956). 

Where conviction depends upon circum- 
stantial evidence, legal test of its suffi- 
ciency for that end is its power to satisfy 
understanding and conscience of jury and 
it is sufficient if circumstances produce 
moral certainty, to exclusion of every rea- 
sonable doubt. Dickins v. State, 208 Miss. 
69, 43 So. 2d 366 (1949), error overruled 
208 Miss. 69, 43 So. 2d 887. 

When state relies upon circumstantial 
evidence to establish any essential ele- 
ment of crime charged, that evidence 
must rise sufficiently high to exclude ev- 
ery reasonable doubt of guilt and every 
reasonable hypothesis of innocence. Bar- 
clay v. State, 43 So. 2d 213 (Miss. 1949). 

Where the shooting of a husband and 
wife in their home followed one immedi- 
ately after the other, the two shootings 
were so integrated as to make it imprac- 
tical to segregate the evidence concerning 
each. Walker v. State, 201 Miss. 780, 30 
So. 2d 239 (1947). 

47. Prior difficulty. 

In a murder prosecution, evidence that 
the defendant had previously run a car 
that he was driving into a car that his 
girlfriend was driving was improperly ad- 
mitted. Edlin v. State, 533 So. 2d 403 
(Miss. 1988), cert, denied, 489 U.S. 1086, 
109 S. Ct. 1547, 103 L. Ed. 2d 851 (1989). 

In a murder prosecution against the 
husband of the victim, a note handwritten 
by the victim which indicated that she 
intended to file for divorce on grounds of 
mental cruelty and that the defendant 
had threatened to kill her was admissible 
as evidence of prior difficulties between 
the victim and the defendant. Jackson v. 
State, 527 So. 2d 654 (Miss. 1988). 

State's soliciting of testimony of prior 
difficulties between defendant and his ex- 
wife was legitimate means of revealing 
criminal intent where defendant waived 
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his right against self-incrimination and 
took stand for purpose of showing that his 
former wife was killed in apparent at- 
tempt by him to defend her from unknown 
attacker; threats apparently took place 
only about one month prior to murder. 
Shaw v. State, 513 So. 2d 916 (Miss. 1987). 

A defendant has the constitutional right 
to make an opening statement pro se 
without being put under oath and subject 
to cross examination, and action of trial 
court preventing him from doing so is 
reversible error. Trunell v. State, 487 So. 
2d 820 (Miss. 1986). 

Evidence of prior difficulties occurring 
close to the date of the commission of the 
crime between the defendant and her de- 
ceased husband was admissible to show 
motive and intent. Pender graft v. State, 
213 So. 2d 560 (Miss. 1968), appeal dis- 
missed, 394 U.S. 715, 89 S. Ct. 1453, 22 L. 
Ed. 2d 671 (1969), reh'g denied, 395 U.S. 
941, 89 S. Ct. 1993, 23 L. Ed. 2d 459 
(1969). 

Evidence of a previous difficulty is ad- 
missible. Hardy v. State, 143 Miss. 352, 
108 So. 727 (1926). 

In murder prosecution admission of de- 
tails of previous altercation, held prejudi- 
cial error. Hardy v. State, 143 Miss. 352, 
108 So. 727 (1926). 

Evidence of previous difficulty, held 
harmless error where not prejudicial to 
defendant. Lewis v. State, 132 Miss. 200, 
96 So. 169 (1923), error overruled, 137 
Miss. 70, 96 So. 737 (1923). 

Details of previous disconnected diffi- 
culty between parties, inadmissible in 
trial of subsequent offense. Rich v. State, 
124 Miss. 272, 86 So. 770 (1921). 

Language used by third person in prior 
difficulty with deceased held improperly 
admitted. Marley v. State, 109 Miss. 717, 
69 So. 210 (1915). 

Where defendant was aggressor, evi- 
dence that deceased was aggressor in for- 
mer difficulty was properly excluded. 
Huggins v. State, 103 Miss. 227, 60 So. 
209 (1913). 

In homicide, details of previous diffi- 
culty on same day of killing between de- 
fendant's brother and deceased are inad- 
missible. McCoy v. State, 91 Miss. 257, 44 
So. 814 (1907). 

In homicide prosecution it is competent 
to prove what was said and done in diffi- 



culty just prior to killing, where whole 
constitutes one continuous difficulty. In 
such case, it is error to exclude details of 
prior difficulty. Brown v. State, 87 Miss. 
800, 40 So. 1009 (1906). 

Exclusion of defendant's testimony as to 
whereabouts at time of woman about 
whom and at whose house difficulty oc- 
curred just prior to killing, was error. 
Brown v. State, 87 Miss. 800, 40 So. 1009 
(1906). 

48. Threats. 

In a capital murder prosecution arising 
from a prison inmate's stabbing of a cor- 
rection officer, the trial court did not err in 
excluding evidence of threats against the 
defendant made by organized gangs in the 
prison. Russell v. State, 607 So. 2d 1107 
(Miss. 1992). 

During a murder prosecution arising 
from the shooting death of the defendant's 
wife, the trial erred when it excluded 
evidence of the wife's prior threats with a 
butcher knife which she had made toward 
the defendant 2 weeks before her death, 
where the defendant claimed self-defense, 
since the evidence was relevant on the 
issue of the defendant's state of mind at 
the time of the shooting and on the issue 
of whether the victim may have been the 
initial aggressor. Heidel v. State, 587 So. 
2d 835 (Miss. 1991). 

In a murder prosecution, testimony con- 
cerning prior murder threats made by the 
defendant against the victim were admis- 
sible where the threats were made from 
10 months prior to the murder until less 
than one week before the victim's death. 
May v. State, 524 So. 2d 957 (Miss. 1988). 

Since the determination of whether a 
threat is too remote to be admissible is 
addressed to the sound discretion of the 
trial judge, the trial judge presiding at a 
murder trial did not commit reversible 
error in permitting prosecution witness to 
testify, over defense objection, in rebuttal, 
that she had seen defendant threaten de- 
ceased with a gun on 3 different occasions, 
one of which allegedly occurred a year 
before, and the other 2 some 6 months 
prior to, the murder. Higgins v. State, 502 
So. 2d 332 (Miss. 1987). 

In a prosecution of a husband for the 
killing of his wife, evidence of the ex- 
change of remarks between the accused 
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and the deceased, and the accused's threat 
to kill the deceased, which had occurred 
only 30 or 40 minutes prior to the homi- 
cide, was competent as tending to show 
the state of the mind of the accused and 
deceased, and as bearing upon the ques- 
tion of who was the aggressor. Murphy v. 
State, 232 Miss. 424, 99 So. 2d 595 (1958). 

Admission in evidence of statement of 
defendant in homicide prosecution made 
by him three or four hours before the 
homicide that he was going to kill some- 
body was proper as tending to show that 
the killing was with malice aforethought. 
Jones v. State, 192 So. 342 (Miss. 1939). 

Previous difficulty and threats made at 
time are admissible. Hardy v. State, 143 
Miss. 352, 108 So. 727 (1926). 

Evidence that shortly before killing ac- 
cused stated he intended to kill unnamed 
man is admissible. Huddleston v. State, 
134 Miss. 382, 98 So. 839 (1924). 

Exclusion of threats by decedent held 
reversible error. Burks v. State, 101 Miss. 
87, 57 So. 367 (1912). 

Threat of defendant to do violence to 
deceased for having instigated, as he 
claimed, a quarrel which resulted in death 
of friend of defendant, is admissible, but 
details of quarrel are not. Clemens v. 
State, 92 Miss. 244, 45 So. 834 (1908). 

49. Self-defense. 

Evidence that a defendant was "re- 
tarded and slow," suffered from epilepsy, 
and took the drug Dilantin was not admis- 
sible in a murder prosecution where the 
only possible defense to the slaying was 
that the defendant shot the victim in 
necessary defense of himself or his 
brother, and the defendant's own intelli- 
gence had no bearing on whether he rea- 
sonably had ground to fear for his own or 
his brother's life or safety. Barnett v. 
State, 563 So. 2d 1377 (Miss. 1990). 

Defendant presented evidence sufficient 
to warrant granting of self-defense in- 
struction where he testified he was in fear 
for his life because victim was threatening 
him with wine bottle, at which point de- 
fendant drew gun, which misfired once 
and then delivered fatal bullet. Turnage v. 
State, 518 So. 2d 1217 (Miss. 1988). 

In a murder trial, where defendant as- 
serted self-defense against a homosexual 
attack, while credible evidence that victim 



was a homosexual would have been ad- 
missible, the exclusion of evidence that 
victim was frequently seen at a public 
highway rest stop was within trial court's 
discretion. Harveston v. State, 493 So. 2d 
365 (Miss. 1986). 

Where defendant or defendant's wit- 
nesses are the only eyewitnesses to a 
homicide, their version of what happened, 
if reasonable, must be accepted as true, 
unless substantially contradicted in mate- 
rial particular by credible evidence, physi- 
cal facts or facts of common knowledge; 
but where there are circumstances shown 
in the evidence which materially contra- 
dict the defendant's version of self-de- 
fense, the jury is not required to accept his 
version, but may, in determining guilt or 
innocence, consider his version of self- 
defense along with the conflicting evi- 
dence and any unfavorable inferences 
therefrom. Harveston v. State, 493 So. 2d 
365 (Miss. 1986). 

There is no basis upon which to give 
self-defense instruction when evidence, 
considered most favorably to capital mur- 
der defendant, initial aggressor and ulti- 
mate victim of defendant fled after firing 
shot at defendant, defendant then became 
aggressor seeking victim out, emptying 
one gun on victim, striking victim at least 
3 times, then obtaining more powerful 
rifle and firing 3 additional shots, with 
intent to kill victim. Lancaster v. State, 
472 So. 2d 363 (Miss. 1985). 

Where the defendant admitted threat- 
ening the victim two weeks before a homi- 
cide, the defendant left a cafe immediately 
following the victim, no weapon of any 
description was found on the body of the 
victim, and, after the shooting, defendant 
went home and went to bed telling no one 
of the altercation, the defendant, who 
claimed the shooting was in self-defense, 
was not entitled to a directed verdict on 
the basis of a rule requiring the court and 
the jury to accept self-defense testimony 
where there is no evidence to the contrary. 
Gordon v. State, 258 So. 2d 752 (Miss. 
1972). 

The Weathersby Rule makes it manda- 
tory for the court and the jury to accept 
the testimony of the defendant and his 
witnesses who testify that the defendant 
acted in self-defense, where there is no 
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testimony contradicting their version of 
the homicide, and where there are no 
physical facts or evidentiary circum- 
stances on which a contrary finding could 
be reasonably predicted. Gordon v. State, 
258 So. 2d 752 (Miss. 1972). 

A new trial was required where, in a 
murder prosecution, the verdict of the jury 
convicting the accused of manslaughter 
was predicated on statements of the de- 
ceased, admitted as dying declarations, to 
the effect that the deceased was shot in 
the back, which statements were contra- 
dicted by the undisputed facts, and the 
testimony of the accused and the only 
other eye-witness showed that the ac- 
cused had shot in self-defense, and it 
further appeared that at the time of the 
trial, sentiment in the community was 
hostile to the accused. Cannon v. State, 
244 Miss. 199, 141 So. 2d 251 (1962). 

Evidence that, at the time the accused 
shot and killed the deceased, the deceased 
was pursuing the accused with pistol in 
hand and threatening to kill him, failed to 
sustain a manslaughter conviction. 
Pickens v. State, 229 Miss. 409, 90 So. 2d 
852 (1956). 

The jury had the right in a murder 
prosecution to reject defendant's testi- 
mony that he killed deceased in self-de- 
fense, where the proof of the state and the 
evidence of the only witness for the defen- 
dant, except that given by himself, showed 
that the killing was deliberate murder. 
Flowers v. State, 29 So. 2d 653 (Miss. 
1947). 

Under claim of self-defense, it was 
prejudicial error to admit evidence that a 
man wearing clothes similar to defen- 
dant's was seen watching place where 
decedent worked the night before killing. 
Leverett v. State, 112 Miss. 394, 73 So. 273 
(1916). 

Where self-defense claimed, and defen- 
dant testified he did not know deceased's 
position when he shot last three time 
because of smoke, instruction to find ac- 
cused guilty if he fired after deceased 
turned his back and accused was in no 
danger at his hands, is prejudicial error. 
Leverett v. State, 112 Miss. 394, 73 So. 273 
(1916). 

Refusal to give instruction that jury 
might consider previous threat by dece- 



dent to kill accused next time they met 
was prejudicial error. Leverett v. State, 
112 Miss. 394, 73 So. 273 (1916). 

Defendant pleading self-defense has 
right to show deceased was under influ- 
ence of cocaine. Moseley v. State, 89 Miss. 
802, 41 So. 384 (1906). 

Where evidence conflicting as to who 
was aggressor, statement of prosecuting 
witness immediately after assault that he 
was sorry he did not kill defendant and 
that he went to place of conflict for that 
purpose, is admissible. Shields v. State, 87 
Miss. 429, 39 So. 1010 (1906). 

Where self-defense interposed in homi- 
cide it is incompetent for state to show 
deceased was unarmed. Moore v. State, 86 
Miss. 160, 38 So. 504 (1905). 

Where plea of self-defense interposed in 
homicide, it was error to refuse to allow 
defendant to show that his shirt was cut 
in front during difficulty with deceased. 
Street v. Smith, 85 Miss. 359, 37 So. 837 
(1905). 

50. Insanity. 

Under Miss. Code Ann. § 99-13-7, if the 
jury had acquitted defendant on both 
counts and had found him not to have 
been restored to reason, but had not found 
that he was a danger to the community, 
commitment under that statute would not 
have been mandatory. Despite the un- 
usual circumstances of the sentencing or- 
der, the trial court properly exercised its 
discretion in requiring defendant to first 
to serve his mandatory life sentence be- 
fore his term of an indefinite confinement 
in a mental institution. Sanders v. State, 
63 So. 3d 497 (Miss. 2011). 

Defendant's conviction on Count II for 
murder was proper because, when analyz- 
ing the weight of the evidence that sup- 
ported the jury's verdict, the appellate 
court was prohibited from considering 
what the jury did on the Count I murder 
indictment where defendant was found 
not guilty of by reason of insanity; it was 
irrelevant and immaterial. Sanders v. 
State, 63 So. 3d 554 (Miss. Ct. App. 2010), 
affirmed by 63 So. 3d 497, 2011 Miss. 
LEXIS 193 (Miss. 2011). 

Defendant's conviction on Count II for 
murder was proper because, when analyz- 
ing the weight of the evidence that sup- 
ported the jury's verdict, the appellate 
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court was prohibited from considering 
what the jury did on the Count I murder 
indictment where defendant was found 
not guilty of by reason of insanity; it was 
irrelevant and immaterial. Sanders v. 
State, 63 So. 3d 554 (Miss. Ct. App. 2010), 
affirmed by 63 So. 3d 497, 2011 Miss. 
LEXIS 193 (Miss. 2011). 

In a murder case under Miss. Code Ann. 
§ 97-3-19(l)(a), a trial court properly re- 
fused to instruct a jury on insanity where 
the evidence showed that defendant did 
not have a medical condition that contrib- 
uted to the crime, and a psychiatrist tes- 
tified that he was aware of the nature and 
act of murder due to his conduct before 
and after the crime. Clemons v. State, 952 
So. 2d 314 (Miss. Ct. App. 2007). 

Whether a murder defendant was 
M'Naghten insane at the time of the 
shooting was purely a legal question 
which the trial judge properly prohibited 
the defendant's psychiatric expert from 
answering. Roundtree v. State, 568 So. 2d 
1173 (Miss. 1990). 

Guilty verdict in murder less-than-capi- 
tal trial was not against the weight of the 
evidence which presented a sharp and 
contradictory conflict on the issue of 
M'Naghten insanity. Hunter v. State, 489 
So. 2d 1086 (Miss. 1986). 

Although defendant was diagnosed as a 
paranoid schizophrenic, jury's finding that 
he was sane at the time of the murder was 
supported by the evidence, where the 
state's expert witnesses were of the opin- 
ion that he knew the difference between 
right and wrong at the time of the offense, 
and those opinions were corroborated by 
lay witnesses. Gill v. State, 488 So. 2d 801 
(Miss. 1986). 

Jury's finding a capital murder defen- 
dant not M'Naghten insane was sup- 
ported by evidence that at the time of 
committing act he knew its quality and 
nature, and also knew that what he was 
doing was considered wrong by society 
and was wrong according to law. Laney v. 
State, 486 So. 2d 1242 (Miss. 1986). 

Late testimony inferentially suggesting 
at time in question that defendant plead- 
ing insanity as defense to murder prosecu- 
tion was sufficiently in possession of fac- 
ulties to know difference between right 
and wrong and to be able to appreciate 



nature and quality of action is sufficient to 
support conviction even though there can 
be little doubt that defendant is decidedly 
psychotic. Gerlach v. State, 466 So. 2d 75 
(Miss. 1985). 

When defense in murder prosecution is 
insanity, general or partial, door is thrown 
wide open for admission of evidence, and 
every act of defendant's life is relevant to 
issue and admissible in evidence. Hinton 
v. State, 209 Miss. 608, 45 So. 2d 805 
(1950), suggestion of error overruled, 209 
Miss. 608, 46 So. 2d 445 (1950), cert, 
denied, 340 U.S. 802, 71 S. Ct. 68, 95 L. 
Ed. 590 (1950), reh'g denied, 340 U.S. 894, 
71 S. Ct. 205, 95 L. Ed. 648 (1950). 

Letter by superintendent of Mississippi 
State Hospital to sheriff stating that de- 
fendant had been diagnosed "as without 
psychosis, not insane," was incompetent 
in murder prosecution wherein defendant 
invoked defense that he was not mentally 
capable of committing the crime, since 
letter was purely ex parte statement of 
fact not under oath. Horton v. State, 196 
Miss. 506, 18 So. 2d 155 (1944). 

Exclusion of evidence relating to the 
issue of insanity from the consideration of 
the jury upon motion of the state on the 
ground that it failed to meet the legal 
requirement of showing that the defen- 
dant could not distinguish between right 
and wrong at the time of the killing was 
error. Waycaster v. State, 185 Miss. 25, 
187 So. 205 (1939). 

Under defense of insanity evidence not 
showing insanity held properly excluded. 
Garner v. State, 112 Miss. 317, 73 So. 50 
(1916). 

51. Sufficiency of evidence; generally. 

Evidence established the elements of 
murder beyond a reasonable doubt; appel- 
lant armed himself with a baseball bat 
with the intent to cause serious bodily 
injury or death to the victim and struck an 
unarmed victim in the head three times 
with the baseball bat, the first of which 
would have knocked him unconscious and 
defenseless. These actions resulted in the 
victim's death; the victim was not in the 
process of unlawfully and forcibly enter- 
ing, or had unlawfully and forcibly en- 
tered the business when appellant began 
attacking the victim. Westbrook v. State, 
29 So. 3d 828 (Miss. Ct. App. 2009), writ of 
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certiorari denied en banc by 29 So. 3d 774, 
2010 Miss. LEXIS 124 (Miss. 2010), writ 
of certiorari denied by 131 S. Ct. 98, 178 L. 
Ed. 2d 62, 2010 U.S. LEXIS 5934, 79 
U.S.L.W. 3197 (U.S. 2010). 

Evidence was sufficient to support de- 
fendant's capital murder conviction 
where, although none of the information 
surrounding the crime had been released 
to the public and although defendant al- 
leged that another person had committed 
the crime, defendant provided an accurate 
description of how the assault occurred, a 
description of the victim's clothing, and 
the location of the victim's wallet. Further, 
defendant's cellmate testified that, during 
their incarceration, defendant confessed 
to the robbery and assault and indicated 
that defendant said she left the victim 
naked to make it appear as if a man had 
committed the crime. Dixon v. State, 17 
So. 3d 1099 (Miss. Ct. App. 2009), writ of 
certiorari denied by 17 So. 3d 99, 2009 
Miss. LEXIS 451 (Miss. 2009). 

Two defendants' convictions for de- 
praved-heart murder in violation of Miss. 
Code Ann. § 97-3-19(l)(b) were appropri- 
ate because all eyewitnesses testified that 
the first defendant, who was the second 
defendant's son, repeatedly struck the vic- 
tim; there was also sufficient evidence 
that the second defendant aided and abet- 
ted the first defendant in the victim's 
murder. McDowell v. State, 984 So. 2d 
1003 (Miss. Ct. App. 2007), writ of certio- 
rari denied by 984 So. 2d 277, 2008 Miss. 
LEXIS 328 (Miss. 2008). 

Evidence was sufficient to convict defen- 
dant of murder where it showed the reck- 
less and brutal nature of the crime; defen- 
dant admitted to beating and stomping 
the victim, numerous bruise patterns on 
the victim's back matched a pattern on the 
bottom of defendant's shoes, and there 
was testimony that defendant did not 
fight back. Conley v. State, 948 So. 2d 462 
(Miss. Ct. App. 2007). 

Defendant's convictions for murder and 
aggravated assault were proper where the 
evidence was sufficient to support the con- 
victions because the State not only pro- 
duced a complaining victim, but also an 
eyewitness to the crime. Additionally, the 
living victim testified that defendant shot 
him in the neck after defendant shot and 



killed the other victim. McGee v. State, 
929 So. 2d 353 (Miss. Ct. App. 2006). 

In a murder case, a motion for a new 
trial was properly denied because the ver- 
dict was not so contrary to the overwhelm- 
ing weight of the evidence as to constitute 
an unconscionable injustice; there was 
conflicting testimony that defendant in- 
tended to hurt his grandfather, and he 
admitted to killing his grandfather, 
though he, the only witness to the actual 
crime, claimed self-defense. Jones v. State, 

938 So. 2d 312 (Miss. Ct. App. 2006), 
remanded by 122 So. 3d 698, 2013 Miss. 
LEXIS 372 (Miss. 2013). 

Defendant's murder conviction was not 
against the overwhelming weight of the 
evidence where three witnesses testified 
that they saw defendant murder his es- 
tranged wife's boyfriend, and a fourth wit- 
nessed the circumstances surrounding the 
murder, Livingston v. State, 943 So. 2d 66 
(Miss. Ct. App. 2006), writ of certiorari 
denied by 942 So. 2d 164, 2006 Miss. 
LEXIS 708 (Miss. 2006). 

In a capital murder case, the evidence 
was sufficient to sustain the underlying 
armed robbery because a witness testified 
that two males wearing ski masks and 
gloves and brandishing pistols entered the 
store, pointed their guns at the witness 
and the victim, ordered them to hand over 
the money, and the victim was shot and 
killed during the robbery. Duncan v. State, 

939 So. 2d 772 (Miss. 2006). 
Defendant's conviction for murder was 

proper pursuant to Miss. Code Ann. § 97- 
3-19(l)(a) where defendant's bloody fin- 
gerprints were found in the automobile in 
which the victim was killed and his DNA 
was found under the victim's fingernails. 
Wright v. State, 915 So. 2d 527 (Miss. Ct. 
App. 2005). 

After the victim's partially burned and 
decomposing body was found in a dump, 
defendant admitted that he shot a man in 
the head and burned him. A reasonable 
inference could be made that defendant 
shot the victim; the State met its burden 
to prove the elements of simple murder. 
Anderson v. State, 914 So. 2d 1239 (Miss. 
Ct. App. 2005), writ of certiorari dismissed 
by 927 So. 2d 750, 2006 Miss. LEXIS 163 
(Miss. 2006). 

Defendant's murder conviction was 
proper where defendant testified that he 
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had dinner with the victim, his wife, 
shortly before she was killed, and his 
inconsistent testimony regarding when he 
left the house could have supported the 
jury's conclusion that he was present at 
the time she was shot. Shortly after the 
murder, defendant tested positive for gun- 
shot residue on the back of his right hand 
and the palm and back of his left hand. 
Dendy v. State, 931 So. 2d 608 (Miss. Ct. 
App. 2005), writ of certiorari denied by 
933 So. 2d 303, 2006 Miss. LEXIS 346 
(Miss. 2006). 

Evidence was sufficient to support de- 
fendant's conviction for the deliberate de- 
signed murder of his girlfriend pursuant 
to Miss. Code Ann. § 97-3-19 where the 
evidence showed that defendant clocked 
out of work at 10:34 p.m.; that he lived 
only 5 — 10 minutes from work; that he 
called police at 11:29 p.m.; and that he 
was covered with blood when police ar- 
rived and found his girlfriend's body. Also 
the blood stains on defendant's tee shirt 
were consistent with the blood transfer 
pattern on the scarf his girlfriend was 
wearing when her body was discovered. 
Jones v. State, 918 So. 2d 1220 (Miss. 
2005). 

While there was conflicting testimony 
on whether defendant or a second man 
fired the gun at the victim (who had taken 
defendant's cocaine without paying for it), 
that was of no effect since there was more 
than enough undisputed evidence defen- 
dant had aided and abetted in the com- 
mission of the murder, making him as 
guilty as the principal. Witnesses for the 
state and defense testified that defendant 
drove the car used in the murder and was 
therefore present during the commission 
of the crime, and even if he was not the 
one who pulled the trigger, he deliberately 
chased the victim in the car and parked it 
close enough for the other man to fire the 
pistol at the victim and end his life; thus, 
the evidence sufficed for defendant's con- 
viction, and his motion for new trial was 
properly denied. Dilworth v. State, 909 So. 
2d 731 (Miss. 2005). 

In defendant's murder trial, the evi- 
dence showed that the victim, who had 
struck defendant two days earlier in a bar 
fight, was struck by gunshots in a manner 
that indicated he was facing away from 



the person who shot him and was possibly 
running or bent over while working on his 
car when struck by four gunshots. It was 
reasonable for the jury to make the deter- 
mination that defendant was seeking re- 
venge, the evidence indicated defendant 
instructed his companion to stop upon 
observing the victim, and the jury could 
have reasonably concluded that defendant 
did not fear for his safety as he initially 
approached the victim; thus, the jury's 
verdict was not against the overwhelming 
weight of the evidence and defendant's 
motion for a new trial was properly de- 
nied. Knox v. State, 912 So. 2d 1004 (Miss. 
Ct. App. 2005), writ of certiorari denied by 
921 So. 2d 344, 2005 Miss. LEXIS 686 
(Miss. 2005). 

Defense did not dispute that defendant 
fired the fatal shot that killed his former 
girlfriend, the only dispute was whether 
her accidentally killed her when defend- 
ing himself from her male friend or 
whether he killed her with deliberate de- 
sign. An eyewitness testified that she saw 
defendant shoot the victim in the back, 
approach her as she lay on the ground, 
and shoot her in the head, and several 
witnesses that had been in her apartment 
testified that her male friend was in the 
apartment when they heard shots fired; 
thus, the evidence was sufficient to sup- 
port defendant's conviction for murder 
and his motion for new trial was properly 
denied. Raiford v. State, 907 So. 2d 998 
(Miss. Ct. App. 2005). 

In defendant's trial for the deliberate 
design murder of defendant's girlfriend, a 
physician who performed the autopsy re- 
butted defendant's contention of suicide, 
the victim was right-handed, and the 
wound was to the left side of the victim's 
head, two witnesses testified that defen- 
dant's pants pocket showed the outline of 
a handgun, and defendant's suspicious 
behavior in removing a shell casing and 
leaving the scene upon the appearance of 
law enforcement created an inference of 
defendant's guilt. Thus, the evidence was 
sufficient to sustain defendant's convic- 
tion and the trial court properly denied 
defendant's motion for judgment notwith- 
standing the verdict. Coleman v. State, 
876 So. 2d 1065 (Miss. Ct. App. 2004). 

Defendant claimed that there was in- 
sufficient evidence that defendant partici- 
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pated in the robbery of the victim because 
defendant's co-indictee (who pled to man- 
slaughter) actually took the wallet. How- 
ever, the jury heard testimony that defen- 
dant stated to the co-indictee that, "I got 
him good, the blade went all the way 
through," and that defendant then 
searched through the victim's wallet 
which was later found in the possession of 
both men. Thus, a reasonable juror would 
have found defendant guilty and substan- 
tial evidence supported defendant's con- 
viction. Stewart v. State, 881 So. 2d 919 
(Miss. Ct. App. 2004). 

Sufficient evidence existed to convict 
defendant of capital murder as the evi- 
dence showed the victim died of blunt 
force trauma and was sexually assaulted 
and defendant was the only adult in the 
home with the child when she died. 
Gilmore v. State, 872 So. 2d 744 (Miss. Ct. 
App. 2004). 

Where three eyewitnesses testified that 
the victim pulled defendant off the other 
man's back during a bar fight, and defen- 
dant then shot the victim in the head 
when the victim turned to help the other 
man, and defendant's self-defense argu- 
ment had virtually no basis, defendant's 
murder conviction was proper where the 
jury was properly instructed on both mur- 
der and manslaughter, and chose to credit 
the witnesses testimony and discredit de- 
fendant's testimony; further, counsel 
properly followed the procedure outlined 
in Turner v. State for cases of frivolous 
appeals. Smith v. State, 868 So. 2d 1048 
(Miss. Ct. App. 2004). 

Defendant's stepson, who was sitting in 
the back seat of the car when the victim 
was shot, testified that he saw his stepfa- 
ther walk out of the house, pull out a gun 
and shoot the victim, and that he did not 
see defendant slip and fall before he shot 
the victim. Defendant's stepson and defen- 
dant's own son both testified that after the 
shooting, defendant walked to the front of 
the car and took a few drags on the 
cigarette he was smoking, and the pa- 
thologist who performed the autopsy tes- 
tified that the gun left an imprint below 
the victim's ear and that the gun left soot 
on the victim's skin, indicating close, hard 
contact between the gun and the victim's 
skin; thus, the evidence was sufficient to 



support defendant's murder conviction 
and defendant's motion for a new trial was 
properly denied. Smith v. State, 911 So. 2d 
541 (Miss. Ct. App. 2004), writ of certio- 
rari denied by 920 So. 2d 1008, 2005 Miss. 
LEXIS 634 (Miss. 2005). 

Defendant maintained that the State 
failed to offer any credible evidence that 
he committed the murder of his wife with 
deliberate design or malice aforethought. 
However, defendant's sister's fiance' testi- 
fied that the next day, defendant told him 
that he had "killed his wife," and that he 
had done it at the old house, and defen- 
dant's sister also testified that defendant 
admitted having killed his wife; thus, 
there was no abuse of the trial court's 
discretion in denying defendant's motion 
for a new trial based on an alleged faulty 
jury instruction, or a juror's alleged fail- 
ure to have disclosed her status as a past 
crime victim during voir dire. Gibson v. 
State, 895 So. 2d 185 (Miss. Ct. App. 
2004). 

Evidence was sufficient to support de- 
fendant's conviction for murdering his 
wife where he admitted the fatal shot and 
there was testimony that the victim was 
in a posture to defend herself from injury 
when the shot was fired and that the shot 
was fired at least 18 inches from her, 
refuting defendant's argument that the 
shooting was accidental. Doss v. State, 
866 So. 2d 1105 (Miss. Ct. App. 2003). 

Defendant's conviction for murdering 
her estranged husband was not against 
the overwhelming weight of the evidence: 
she attempted to cover up the murder by 
giving the police false information and 
lying about the victim's whereabouts; she 
attempted to impede the police investiga- 
tion by seeking a temporary injunction 
against the police department; she never 
reported her husband missing or inquired 
about the investigation; she testified she 
had once moved out of the marital home to 
avoid killing the victim in anger; and it 
was for the jury to determine whether to 
believe defendant's testimony or that of 
her accomplice. Kingston v. State, 846 So. 
2d 1023 (Miss. 2003). 

Where defendant, a security guard, shot 
a man inside a car, who had allegedly 
waived a gun at defendant, and defendant 
argued the evidence only supported a 
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charge of culpable negligence manslaugh- 
ter, in each of the cases cited by defendant, 
the killing had been unintentional, but in 
defendant's case, there was no evidence in 
the record to suggest that defendant did 
not intend to shoot, and substantial evi- 
dence supported defendant's conviction 
for depraved heart murder. Steele v. State, 
852 So. 2d 78 (Miss. Ct. App. 2003), writ of 
certiorari denied by 870 So. 2d 666, 2004 
Miss. LEXIS 395 (Miss. 2004). 

Defendant's murder conviction was 
proper: he did not articulate an arguable 
basis to conclude that the trial court acted 
arbitrarily in denying his llth-hour mo- 
tion when he had done nothing to pursue 
retained counsel in time leading up to 
trial; further, the evidence was sufficient 
because the court did not find the evidence 
that defendant acted in self-defense so 
compelling as to lead to the conclusion 
that a fair-minded juror was obligated to 
accept it as true. Nelson v. State, 850 So. 
2d 201 (Miss. Ct. App. 2003), writ of cer- 
tiorari dismissed by 949 So. 2d 37, 2007 
Miss. LEXIS 105 (Miss. 2007). 

Defendant's murder conviction was 
proper where defendant's argument that a 
reasonable jury could only have found 
that he acted in self-defense was without 
merit because the evidence was uncontra- 
dicted that the victim was in fact un- 
armed, and no one other than defendant 
saw the victim reach for a weapon before 
defendant shot him. Abies v. State, 850 So. 
2d 172 (Miss. Ct. App. 2003). 

Evidence that defendant was one of five 
men who robbed a store owner and that 
defendant shot and killed the store owner 
during the robbery was sufficient to sup- 
port defendant's conviction of and life sen- 
tence for capital murder. Ellis v. State, 856 
So. 2d 561 (Miss. Ct. App. 2003), writ of 
certiorari denied by 860 So. 2d 1223, 2003 
Miss. LEXIS 892 (Miss. 2003). 

Evidence was sufficient to convict a de- 
fendant of murder where his accomplice 
admitted in his statement for his plea 
agreement that defendant shot at the 
murder victim, and a witness testified 
about the accomplice's statement that im- 
plicated defendant in the murder. Wells v. 
State, 849 So. 2d 1231 (Miss. 2003). 

Where two witnesses testified they saw 
defendant leave their slain mother's store 



carrying a money bag and their mother's 
purse, other witnesses placed defendant 
near the crime scene, and he admitted to a 
cellmate that he hit a woman with pipe 
wrench and took her purse and money 
bag, the evidence was legally sufficient to 
support defendant's conviction for capital 
murder. Shelton v. State, 853 So. 2d 1171 
(Miss. 2003). 

Defendant's murder conviction was 
proper and the evidence sufficient where 
an inappropriate comment before the jury 
as to a prior criminal charge was suffi- 
ciently cured by the trial court's action in 
sustaining the objection and in requesting 
the jury to disregard the remark; more- 
over, the prejudicial effect of that com- 
ment was not of such nature as to have 
irreparably affected defendant's funda- 
mental right to a fair trial. Lee v. State, 
837 So. 2d 781 (Miss. Ct. App. 2003). 

Where defendant first killed a man and 
immediately thereafter sexually as- 
saulted and killed a woman, he was prop- 
erly convicted of the felony murder of the 
man with sexual assault as the predicate 
felony, as there had been no break in the 
chain of events. Moody v. State, 841 So. 2d 
1067 (Miss. 2003). 

Defendant was properly convicted of the 
felony murder of a man and a woman, as 
the evidence was sufficient to prove the 
man was murdered while in commission 
of a sexual battery on the woman; defen- 
dant's intent to sexually batter the female 
victim could be inferred from his actions, 
as he had to first incapacitate the man in 
order to get to the woman. Moody v. State, 
841 So. 2d 1067 (Miss. 2003). 

Evidence was sufficient to sustain de- 
fendant's murder conviction where the de- 
fendant fired a 9mm gun, the victim was 
shot by a 9mm gun, witnesses testified 
that defendant fired several volleys, and 
no evidence showed that anyone other 
than defendant shot a gun. Montana v. 
State, — So. 2d — , 2002 Miss. LEXIS 172 
(Miss. May 9, 2002), opinion withdrawn 
by, substituted opinion at 822 So. 2d 954, 
2002 Miss. LEXIS 220 (Miss. 2002). 

Evidence was sufficient where the 
physical evidence clearly suggested defen- 
dant's guilt, as it provided a possible link 
between a cord found in the victim's cloth- 
ing and the cord in defendant's pants; and 
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it was not error for the State to fail to 
present DNA evidence because the excul- 
patory nature of the evidence was not 
readily apparent. Randle v. State, 827 So. 
2d 705 (Miss. 2002). 

Evidence was sufficient to establish 
that the defendant attempted to commit 
the underlying felony of armed robbery 
and, therefore, to support a conviction for 
felony murder where (1) the defendant 
confessed that a coperpetrator stated that 
he intended to rob a store, and the defen- 
dant accepted a gun from the 
coperpetrator, masked his face, and 
walked into the store wielding the gun, 
and (2) the plan was abandoned when a 
store employee recognized the defendant, 
and the defendant and his coperpetrators 
then shot both store employees, killing 
one of them. Spann v. State, 771 So. 2d 
883 (Miss. 2000). 

Evidence was sufficient to support a 
conviction for murder where the evidence 
showed that the victim was shot and 
killed by a .38 caliber pistol at a time 
when only the defendant had the opportu- 
nity to kill her. Carter v. State, 722 So. 2d 
1258 (Miss. 1998). 

Evidence was sufficient to support de- 
fendant's murder conviction for the shoot- 
ing death of former paramour; defendant 
went to convenience store where former 
paramour worked, the two argued, former 
paramour locked herself in office, defen- 
dant became belligerent and former par- 
amour refused to open door, defendant 
went to automobile and returned with 
shotgun, defendant shot door several 
times in attempt to enter room, and shots 
hit former paramour at close range and 
killed her. Clark v. State, 693 So. 2d 927 
(Miss. 1997). 

Valid conviction for capital murder, 
arising out of rape or kidnapping, must be 
supported by evidence legally sufficient to 
support conviction of both murder and 
underlying felony, had either been 
charged alone. Walker v. State, 671 So. 2d 
581 (Miss. 1995), cert, denied, 519 U.S. 
1011, 117 S. Ct. 518, 136 L. Ed. 2d 406 
(1996). 

When its case is based entirely upon 
circumstantial evidence, state is required 
to prove defendants guilty not only beyond 
reasonable doubt, but also to exclusion of 



every reasonable hypothesis consistent 
with innocence; circumstantial evidence 
need not exclude every possible doubt, but 
only every other reasonable hypothesis of 
guilt, and mere fanciful, farfetched, or 
unreasonable hypothesis of innocence is 
not sufficient to require acquittal. Mont- 
gomery v. State, 515 So. 2d 845 (Miss. 
1987). 

State's case passed muster under gen- 
eral review of sufficiency of evidence 
where a number of witnesses to shooting 
contradicted defendant's testimony. Alford 
v. State, 508 So. 2d 1039 (Miss. 1987). 

Where respondent was charged with 
capital murder for participating in assault 
during course of which respondent's com- 
panion killed victim, and was sentenced to 
death under capital murder statute, but 
death sentence was vacated under inter- 
vening U.S. Supreme Court decision hold- 
ing that Eighth Amendment forbids impo- 
sition of death penalty on one who aids 
and abets felony in the course of which 
murder is committed but who does not 
himself kill, attempt to kill, or intend that 
killing take place or that lethal force be 
employed, curt on federal habeas corpus 
review should require state's judicial sys- 
tem to examine entire course of proceed- 
ings to determine whether at some point 
requisite factual finding has been made to 
support death penalty which under 
proper circumstances does not offend 
Eighth amendment. Cabana v. Bullock, 
474 U.S. 376, 106 S. Ct. 689, 88 L. Ed. 2d 
704 (1986), on remand, 784 F.2d 187 (5th 
Cir. 1986), overruled on other grounds, 
Pope v. Illinios, 481 U.S. 497, 107 S. Ct. 
1918, 95 L. Ed. 2d 429 (1987). 

Circumstantial evidence strongly sug- 
gesting that murder victim was in truck 
with defendant on night victim was mur- 
dered, coupled with evidence that defen- 
dant had never known victim before and 
fact that she was found strangled to death 
several days later, and evidence showing 
that victim had sexual intercourse with 
male on night in question is sufficient to 
establish to exclusion of every reasonable 
hypothesis consistent with innocence of 
defendant that victim was raped, that 
person who committed rape was defen- 
dant, that defendant acted with felonious 
intent, and that rape occurred in substan- 
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tial temporal and factual relation to vic- 
tim's murder at hands of defendant. 
Fisher v. State, 481 So. 2d 203 (Miss. 
1985). 

When indictment charges defendant 
with capital murder in course of rape and 
robbery and trial judge's instructions, as 
requested by state, tell jury that before it 
can convict defendant it must find that 
defendant killed victim while in course of 
committing rape and robbery, state under- 
takes burden of showing sufficiency of 
proof to establish both underlying rape 
and robbery as well as murder. Fisher v. 
State, 481 So. 2d 203 (Miss. 1985). 

Circumstantial evidence that defendant 
took several pieces of jewelry, personal 
property having some value, although 
modest, from murder victim combined 
with circumstantial evidence that defen- 
dant was person who committed killing, is 
sufficient to prove that taking of jewelry 
was by violence to victim or by putting 
victim in fear of immediate personal in- 
jury and is legally adequate to establish 
that defendant committed felony of rob- 
bery underlying capital murder convic- 
tion. Fisher v. State, 481 So. 2d 203 (Miss. 
1985). 

Evidence that skeletal remains were 
found at place and under circumstances 
that were unusual, consistent with confes- 
sion or admission of accused, is sufficient 
to prove corpus delicti. Miskelley v. State, 
480 So. 2d 1104 (Miss. 1985). 

Evidence identifying defendant as being 
present on occasion of homicide in conve- 
nience store and that defendant was be- 
hind counter waiting on customers, that 
defendant had large amount of cash on 
him and that over $300 was taken from 
store is sufficient to present to jury ques- 
tion of whether robbery and capital mur- 
der were committed and whether defen- 
dant was person who committed crime. 
Johnson v. State, 476 So. 2d 1195 (Miss. 
1985). 

State's evidence showing that accused 
was not in imminent danger of losing his 
life or suffering great bodily harm at 
hands of the victim at the time he fired the 
fatal shot, in view of the distance which 
separated the two men at that time and 
the fact that the victim was unarmed and 
not advancing toward the accused, was 



sufficient to sustain conviction. Pickert v. 
State, 234 Miss. 513, 106 So. 2d 681 
(1958). 

The death penalty was not justified 
where in a general melee in a colored 
restaurant precipitated by the armed in- 
trusion of the proprietor after the accused 
had taken a pistol away from his brother 
to prevent harm, the proprietor was shot 
by the accused while he was on his knees 
and the proprietor was trying to use his 
own gun. Magee v. State, 200 Miss. 861, 
27 So. 2d 767 (1946), suggestion of error 
sustained, 200 Miss. 861, 28 So. 2d 854 
(1947). 

Where deceased was shot at night 
through a window and there were no eye- 
witnesses to the killing, circumstantial 
evidence as to the identity of defendant as 
the guilty person would not sustain con- 
viction. Moore v. State, 188 Miss. 546, 195 
So. 695 (1940). 

Proof of motive not absolutely necessary 
to sustain conviction of murder. Motley v. 
Smith, 172 Miss. 148, 159 So. 553 (1935). 

State must make out its case to moral 
certainty; accused need only raise reason- 
able doubt of guilt to entitle him to acquit- 
tal. Cumberland v. State, 110 Miss. 521, 
70 So. 695 (1916). 

52. — Conviction sustained — mur- 
der. 

Jury's guilty verdict was not opposed by 
a decided preponderance of the evidence, 
nor was it based on no evidence whatso- 
ever. The evidence presented by the State 
was legally sufficient to allow the jury to 
find defendant guilty of deliberate-design 
murder beyond a reasonable doubt and to 
the exclusion of all reasonable hypotheses 
consistent with innocence. Beasley v. 
State, 136 So. 3d 393 (Miss. 2014). 

Defendant's conviction for deliberate- 
design murder was not against the weight 
of the evidence because (1) any intoxica- 
tion on defendant's behalf was voluntary 
and could not be used to reduce the crime 
from murder to manslaughter; (2) there 
was no evidence that defendant and the 
victim were engaged in mutual combat at 
the time when defendant killed the victim; 
and (3) defendant, after hitting the victim 
in the head with a baseball bat, stabbed 
the victim with a knife to put the victim 
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out of misery. Bradshaw v. State, 138 So. 
3d 199 (Miss. Ct. App. 2013). 

Evidence was sufficient and the weight 
of the evidence supporting the verdict 
finding defendant guilty of murder was 
substantial because the eyewitnesses 
maintained that defendant walked up be- 
hind the victim, unprovoked, and shot him 
in the back; the victim was unarmed; 
there was no case for self-defense; defen- 
dant was not in a heightened emotional 
state; and, regarding the previous alleged 
acts of violence by the victim against de- 
fendant, a two-month cooling off period 
could not be considered an immediate act 
of provocation for manslaughter. Day v. 
State, 126 So. 3d 1011 (Miss. Ct. App. 
2013). 

While there were discrepancies at trial, 
because the eyewitnesses consistently tes- 
tified that defendant struck the victim 
with a blunt object, and the medical evi- 
dence confirmed that was the cause of the 
victim's death, the verdict finding defen- 
dant guilty of depraved-heart murder was 
not against the overwhelming weight of 
the evidence. Thomas v. State, 134 So. 3d 
357 (Miss. Ct. App. 2013). 

Evidence was sufficient to convict defen- 
dant of depraved-heart murder because 
the two eyewitnesses' testimonies showed 
that defendant hit the victim in the head 
at least once while he was enraged at the 
victim; at no point before the victim was 
hit did he show aggression toward defen- 
dant; and the pathologist confirmed that 
the victim's death was caused by a blow to 
the left side of his head from a blunt 
object. Thomas v. State, 134 So. 3d 357 
(Miss. Ct. App. 2013). 

Weight and sufficiency of the evidence 
supported defendant's conviction for delib- 
erate-design murder, as the evidence 
showed that he had retrieved a gun after a 
confrontation with the victim had ended, 
returned to the scene, and then shot the 
victim multiple times, even after the vic- 
tim was lying in the street; the evidence 
did not support a verdict for manslaugh- 
ter based on heat of passion, and did not 
support defendant's claim of self-defense. 
Davis v. State, 130 So. 3d 1141 (Miss. Ct. 
App. 2013), writ of certiorari denied by 
131 So. 3d 578, 2014 Miss. LEXIS 73 
(Miss. 2014). 



Evidence supported defendant's convic- 
tions for two counts of murder, including 
that defendant was not acting in neces- 
sary self-defense under Miss. Code Ann. 
§ 97-3-15, because two eyewitnesses tes- 
tified that defendant shot the victims in a 
bar and a forensic pathologist testified as 
to the nature of the victims' wounds. 
Copple v. State, 117 So. 3d 651 (Miss. Ct. 
App. 2013). 

Defendant's conviction for deliberate 
design murder was not against the mani- 
fest weight of the evidence because defen- 
dant was physically present at the scene 
of the victim's murder, defendant gave the 
victim a concoction of water and crushed 
pills shortly before the victim was 
strangled, and the murder weapon, a blue 
dog leash, was found in defendant's 
trailer. Graham v. State, 120 So. 3d 382 
(Miss. 2013). 

Where defendant fatally shot his step- 
father after he pushed defendant's mother 
onto a couch, the evidence was sufficient 
to convict defendant of deliberate-design 
murder as it established that neither he 
nor his mother was in danger, he admitted 
he could have handled the situation dif- 
ferently, and he had previously threat- 
ened the victim with a gun after the 
victim pushed the mother. Barron v. State, 
130 So. 3d 531 (Miss. Ct. App. 2013), writ 
of certiorari denied by 131 So. 3d 577, 
2014 Miss. LEXIS 61 (Miss. 2014). 

Defendant's conviction for murder, 
rather than manslaughter, was supported 
by evidence that defendant had the delib- 
erate design to kill the victim, was aware 
of what he was doing, and planned it 
quickly. Between the altercation and the 
shooting, a period of 20 to 90 minutes 
passed according to the conflicting trial 
testimony, and defendant planned to and 
did go get his gun so he could carry out his 
plan to kill the victim. Griffith v. State, 
123 So. 3d 472 (Miss. Ct. App. 2013), writ 
of certiorari denied by 123 So. 3d 450, 
2013 Miss. LEXIS 543 (Miss. 2013). 

Sufficient evidence supported appel- 
lant's conviction for depraved heart mur- 
der, Miss Code Ann. § 97-3-19(l)(b), be- 
cause appellant was alone with a one- 
year-old child from the afternoon until he 
called 911 in the middle of the night, the 
child's two treating physicians and the 
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State pathologist testified the child's inju- 
ries were inconsistent with appellant's 
claim that the child had fallen off the bed, 
but consistent with the child being vio- 
lently shaken, and a reasonable juror 
could conclude that appellant acted with- 
out regard to the child's life by violently 
shaking him, resulting in his death. Bran- 
don v. State, 109 So. 3d 128 (Miss. Ct. App. 
2013). 

Evidence was sufficient to support de- 
fendant's conviction for depraved-heart 
murder under Miss. Code Ann. § 97-3- 
19(1 )(b) because defendant's sister-in-law 
testified that defendant intentionally 
pointed a gun at his brother and shot. 
Smith v. State, 111 So. 3d 119 (Miss. Ct. 
App. 2013). 

Evidence was sufficient to support de- 
fendant's conviction for murder, as he fa- 
tally shot the victim in the back of the 
head, his claim of imperfect self-defense 
was rejected by the jury, and he failed to 
provide evidence, scientific or otherwise, 
to support his claim that the shot was in 
the back of the victim's head because he 
had tried to duck to avoid being shot. 
Branch v. State, — So. 3d — , 2012 Miss. 
App. LEXIS 826 (Miss. Ct. App. June 19, 
2012). 

Defendant's murder conviction under 
Miss. Code Ann. § 97-3-19(l)(a) was ap- 
propriate because the evidence was suffi- 
cient. Although defendant testified that he 
shot the victim in self-defense, the victim 
was sitting in the car with his widow up, 
facing forward, when he was shot; the 
victim's wife also testified that defendant 
had walked past her to go to the driver's 
side of the vehicle. Page v. State, 64 So. 3d 
482 (Miss. June 30, 2011). 

Jury's verdict that found defendant 
guilty of murder pursuant to Miss. Code 
Ann. § 97-3-19(1) (Rev. 2006), rather than 
manslaughter, was supported by the evi- 
dence. From evidence that several min- 
utes had passed between the initial dis- 
agreement between defendant and the 
victim before defendant attacked the vic- 
tim with a steak knife, the jury could find 
that defendant acted with deliberate de- 
sign or in a way that was eminently dan- 
gerous to others and evidenced a depraved 
heart when she stabbed the victim in the 
neck. McKay v. State, 59 So. 3d 644 (Miss. 
Ct. App. 2011). 



Evidence was sufficient to convict defen- 
dant of depraved-heart murder under 
Miss. Code Ann. § 97-3-19 (Rev. 2006) as 
the evidence showed that, after defen- 
dant's cohort threw a tire iron at the 
victim, causing the victim to fall to the 
ground, defendant retrieved the tire iron 
and proceeded to repeatedly strike the 
victim in the head with it. Leggett v. 
State, 54 So. 3d 317 (Miss. Ct. App. 2011). 

Evidence was sufficient to convict a sec- 
ond defendant of manslaughter, murder, 
and aggravated assault as the evidence 
showed that defendant shot his firearm 
multiple times at the victims and that he 
did so with deliberate design. The surviv- 
ing victim testified that this defendant 
had a gun and fired it, and an intent to kill 
could be inferred from use of a gun. Sands 
v. State, 62 So. 3d 374 (Miss. 2011). 

Defendant's conviction for murder, in 
violation of Miss. Code Ann. § 97-3-19(1), 
was supported by the evidence because 
defendant admitted to the jury that the 
victim, a fellow gang member, was un- 
armed when defendant shot the victim; 
several people were present in the room, 
and others, including an infant, were 
present in the house at the time of the 
shooting. Defendant left the scene without 
ensuring that the victim received medical 
assistance. Pitts v. State, 66 So. 3d 174 
(Miss. Ct. App. 2010), writ of certiorari 
denied en banc by 65 So. 3d 310, 2011 
Miss. LEXIS 354 (Miss. 2011). 

Evidence showing that defendant 
fought with the victim, held the victim 
down, and accidentally shot himself in the 
hand, and then shot the victim a total of 
six times was sufficient to show deliberate 
design, in addition to evidence of man- 
slaughter, thus leaving a question of fact 
for the jury and supporting the trial 
judge's denial of defendant's motion for a 
directed verdict. Roach v. State, 39 So. 3d 
967 (Miss. Ct. App. 2010). 

Evidence was sufficient to sustain a 
conviction for murder, pursuant to Miss. 
Code Ann. § 97-3-19(l)(a), because a ra- 
tional trier of fact could have found that 
the prosecution proved that defendant 
was guilty of murder beyond a reasonable 
doubt where defendant reentered a club 
after leaving, walked up to the victim, and 
stabbed him. The jury acted within its 
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discretion when it discounted defendant's 
various versions of the events. Porter v. 
State, 33 So. 3d 535 (Miss. Ct. App. 2010). 

Weight of the evidence at trial sup- 
ported defendant's conviction for felony 
murder, pursuant to Miss. Code. Ann. 
§ 97-3-19(l)(c), because the admissions in 
defendant's statement to the police 
showed that he actively participated in an 
attempted aggravated assault against an 
intended victim; he armed himself with a 
.25-caliber handgun and his companion 
expressed a desire to shoot the intended 
victim. Coleman v. State, 30 So. 3d 387 
(Miss. Ct. App. 2010). 

Defendant's conviction on Count II for 
the murder of his grandmother was 
proper because there was no eyewitness 
testimony that verified that defendant 
was suffering from delusions in the days 
preceding the shootings or at the time of 
the shootings, and the State offered com- 
petent medical evidence to show that he 
was not insane at the time of the 
shootings of his grandparents. Sanders v. 
State, 63 So. 3d 554 (Miss. Ct. App. 2010), 
affirmed by 63 So. 3d 497, 2011 Miss. 
LEXIS 193 (Miss. 2011). 

Defendant's conviction on Count II for 
the murder of his grandmother was 
proper because there was no eyewitness 
testimony that verified that defendant 
was suffering from delusions in the days 
preceding the shootings or at the time of 
the shootings, and the State offered com- 
petent medical evidence to show that he 
was not insane at the time of the 
shootings of his grandparents. Sanders v. 
State, 63 So. 3d 554 (Miss. Ct. App. 2010), 
affirmed by 63 So. 3d 497, 2011 Miss. 
LEXIS 193 (Miss. 2011). 

Evidence supported the murder convic- 
tion under Miss. Code Ann. § 97-3- 
19(l)(a), instead of a manslaughter con- 
viction under Miss. Code Ann. § 97-3-35, 
because (1) witnesses testified that a fight 
outside of a club between defendant and 
the victim lasted a couple of minutes; (2) 
when defendant's sibling broke up the 
fight, defendant and the victim separated; 

(3) some people talked to defendant and 
attempted to calm defendant down; and 

(4) defendant, after several minutes, re- 
turned to the scene of the altercation, 
pulled out a gun, and shot and pursued 



the victim. In addition, the jury was in- 
structed as to both murder and man- 
slaughter. Moore v. State, 52 So. 3d 339 
(Miss. 2010). 

Defendant's murder convictions in vio- 
lation of Miss. Code Ann. § 97-3-19(l)(a) 
were proper because he had threatened to 
kill one victim, his former girlfriend. Ad- 
ditionally, defendant's cell phone con- 
nected with a tower only three or miles 
from the crime scene at the time of the 
murders, and evidence was presented that 
defendant owned a weapon like the one 
used in the murders, contrary to his as- 
sertions. Madden v. State, 42 So. 3d 566 
(Miss. Ct. App. 2010), writ of certiorari 
dismissed by 49 So. 3d 106, 2010 Miss. 
LEXIS 460 (Miss. 2010). 

Where the evidence showed that defen- 
dant had conducted his own investigation 
to find out who was having sexual rela- 
tions with his wife, after identifying the 
victim as the one having the affair, pro- 
ceeded to the victim's house armed with a 
gun, phoned his attorney and informed 
him of his intention to kill someone, and 
shot the unarmed victim, there was abun- 
dant evidence that the killing at issue was 
done with deliberate design so as to sup- 
port a murder conviction, and the circuit 
court did not err in refusing defendant's 
manslaughter instruction. Shorter v. 
State, 33 So. 3d 512 (Miss. Ct. App. 2009). 

Defendant's conviction for murder in 
violation of Miss. Code Ann. § 97-3- 
19(l)(a) was proper because there was no 
evidence that warranted an assisted-sui- 
cide instruction. Defendant did not claim 
to have advised, encouraged, abetted, or 
assisted the victim to take or in the taking 
of her life; at most, defendant's statement 
revealed that the two talked about com- 
mitting suicide together. Williams v. 
State, 53 So. 3d 761 (Miss. Ct. App. 2009), 
reversed by, remanded by 53 So. 3d 734, 
2010 Miss. LEXIS 590 (Miss. 2010). 

Defendant's conviction for capital mur- 
der in violation of Miss. Code Ann. § 97- 
3-19(2)(e) was proper because the evi- 
dence was sufficient to support the 
conviction. In part, two witnesses saw 
defendant standing beside the victim's car 
immediately after they heard shots being 
fired and defendant himself testified that 
he used the victim's credit card to go on a 
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shopping spree on the day the victim died. 
Catchings v. State, 39 So. 3d 943 (Miss. 
Ct. App. 2009), writ denied by 39 So. 3d 5, 
2010 Miss. LEXIS 382 (Miss. 2010), writ 
of certiorari denied by 132 S. Ct. 1546, 182 
L. Ed. 2d 178, 2012 U.S. LEXIS 1556, 80 
U.S.L.W. 3476 (U.S. 2012). 

Evidence was sufficient to convict defen- 
dant because the victim was killed by a 
gun fired while in contact with her head, 
there was no evidence that the victim held 
the gun, and defendant and the victim had 
checked into the motel room where the 
victim was found. Brown v. State, 39 So. 
3d 916 (Miss. Ct. App. 2009), reversed by, 
remanded by 39 So. 3d 890, 2010 Miss. 
LEXIS 370 (Miss. 2010). 

Evidence was sufficient to convict defen- 
dant of murder under Miss. Code Ann. 
§ 97-3-19(l)(a) (2006) because there was 
contradictory evidence from which a rea- 
sonable juror could have rejected defen- 
dant's claim of self-defense, and which 
established that defendant intended to 
cause his victim's death, including testi- 
mony from a neighbor, who heard an al- 
tercation, and testimony from a friend, 
who averred that defendant stated he 
intended to kill his girlfriend due to her 
infidelity. Reed v. State, 31 So. 3d 48 
(Miss. Ct. App. 2009), writ of certiorari 
denied by 29 So. 3d 774, 2010 Miss. LEXIS 
151 (Miss. 2010). 

Evidence was sufficient to support de- 
fendant's conviction of murder because a 
pathologist testified that the victim's 
death resulted from a violent struggle, 
that something had been tied around the 
victim's neck so that she could not breath, 
and that she was immersed in water so 
that, when she was able to gasp, her lungs 
filled with water, resulting in her death. 
The Weathersy rule — under which a jury 
was required to accept the version of 
events of defendant or defendant's wit- 
nesses if they were the only witnesses to 
the homicide — did not apply because de- 
fendant did not establish his version of the 
victim's death — which he claim resulted 
from acts committed in self-defense — be- 
cause defendant did not establish his ver- 
sion of the victim's death through his own 
testimony or that of other witnesses. 
Bartolo v. State, 32 So. 3d 522 (Miss. Ct. 
App. 2009). 



Verdict of murder under Miss. Code 
Ann. § 97-3-19 was not against the over- 
whelming weight of the evidence as the 
testimony presented a factual dispute for 
the jury's resolution and the jury found 
certain testimony to be credible and de- 
fendant's attempts to establish a self-de- 
fense theory to be contradictory; although 
defendant cited to Miss. Code Ann. § 97- 
3-31, which provided for a manslaughter 
conviction when one killed another while 
resisting a felony, there was conflicting 
testimony as to whether the victim was 
attempting to commit a felony, and al- 
though defendant also cited to Miss. Code 
Ann. § 97-3-35 and claimed the evidence 
supported a heat of passion manslaughter 
conviction, there was no evidence that 
defendant was acting in a state of violent 
and uncontrollable rage and he only at- 
tempted to show that he was afraid of the 
victim and acted in self-defense. Ray v. 
State, 27 So. 3d 416 (Miss. Ct. App. 2009), 
writ of certiorari denied by 27 So. 3d 404, 
2010 Miss. LEXIS 61 (Miss. 2010). 

Court rejected as without merit defen- 
dant's claim that the trial court erred in 
failing to grant his motion for a judgment 
notwithstanding the verdict, given that 
the jury was instructed to consider 
whether the victim's killing was murder, 
manslaughter, or committed in self-de- 
fense and the jury had sufficient evidence 
to convict defendant of murder; although 
defendant argued that the facts supported 
either excusable or justifiable homicide, 
the facts were conflicting and created a 
jury question, as testimony and physical 
evidence contradicted defendant's testi- 
mony that the victim backed him up steps 
and defendant having left the scene im- 
mediately after the stabbing created the 
impression that he knew the victim was 
no longer a threat. Ray v. State, 27 So. 3d 
416 (Miss. Ct. App. 2009), writ of certio- 
rari denied by 27 So. 3d 404, 2010 Miss. 
LEXIS 61 (Miss. 2010). 

Defendant's conviction for murder in 
violation of Miss. Code Ann. § 97-3 -19(1) 
was appropriate because his actions were 
the epitome of an act eminently dangerous 
to others and evincing a depraved heart, 
without regard for human life. Defendant 
had exited a nightclub after being in a 
fight and pulled a gun and fired 10 to 12 
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shots into a crowded parking lot, hitting 
four people. Jackson v. State, 28 So. 3d 
638 (Miss. Ct. App. 2009), writ of certio- 
rari denied by 27 So. 3d 404, 2010 Miss. 
LEXIS 85 (Miss. 2010). 

Evidence, including testimony of a wit- 
ness regarding how defendant was driving 
in relation to the victim's car, the testi- 
mony of another witness who spoke on the 
phone with the victim and testified that 
the victim seemed scared and was scream- 
ing, and the testimony of an expert wit- 
ness who reconstructed the accident 
scene, was sufficient for a rational juror to 
convict defendant of depraved-heart mur- 
der in violation of Miss. Code Ann. § 97- 
3-19. Nichols v. State, 27 So. 3d 433 (Miss. 
Ct. App. 2009), writ of certiorari denied by 
27 So. 3d 404, 2010 Miss. LEXIS 70 (Miss. 
2010), writ of certiorari denied by 131 S. 
Ct. 97, 178 L. Ed. 2d 61, 2010 U.S. LEXIS 
5836, 79 U.S.L.W. 3197 (U.S. 2010). 

Witness testimony that defendant 
chased the victim into an empty lot while 
firing a gun at him and that the victim's 
body was found in that lot and gunshot 
residue testing that revealed gunpowder 
on defendant's hand were sufficient to 
support defendant's conviction of murder 
under Miss. Code Ann. § 97-3-19(l)(a). 
Watkins v. State, 29 So. 3d 807 (Miss. Ct. 
App. 2009), writ of certiorari denied by 29 
So. 3d 774, 2010 Miss. LEXIS 126 (Miss. 
2010). 

Evidence supported the verdict of guilt 
where, in his confessions to the murder, 
defendant gave detailed explanations of 
what occurred and of his motive; defen- 
dant's confessions, along with the testi- 
mony of investigating officers, strongly 
preponderated in favor of the finding of 
guilt. Neal v. State, 15 So. 3d 388 (Miss. 
2009). 

Where defendant confessed to police 
that he choked the victim while at his 
house watching TV and smoking mari- 
juana, he also admitted that he found a 
plastic garbage bag and duct tape; his 
cohort placed the bag around the victim's 
face and defendant taped the bag around 
the victim's head. A doctor testified that 
the victim's death was caused by strangu- 
lation and suffocation; the Supreme Court 
of Mississippi held that the evidence was 
sufficient to support defendant's convic- 



tion for murder in violation of Miss. Code 
Ann. § 97-3-19, and his prosecution for 
both capital murder and kidnapping did 
not violate double jeopardy. Nelson v. 
State, 10 So. 3d 898 (Miss. 2009). 

Trial court did not err in denying defen- 
dant's motion for a JNOV because the 
evidence was sufficient to support the jury 
verdict finding defendant guilty of murder 
under Miss. Code Ann. § 97-3-19(l)(a) 
where the evidence showed that the half- 
sister of defendant's ex-wife showed de- 
fendant where the ex-wife's boyfriend — 
the victim — lived, that defendant told his 
ex-wife's sister not to tell anyone that she 
showed him where the victim lived, that 
defendant was furious when he saw that 
his ex-wife as at the victim's house, that 
the ex-wife noticed a van similar to that 
driven by defendant drive by the victim's 
house, that defendant dropped his ex- 
wife's half-sister off at home at 1:00 a.m., 
that the victim was last week alive at 2:00 
a.m., that the half-sister tried to call de- 
fendant at 3:00 a.m. but he was not at 
home, that the victim's neighbor noticed a 
van similar to that belonging to defendant 
parked in the victim's driveway in the 
early morning hours, and that defendant 
threatened his wife that he would kill her 
and any man with whom he caught her. 
Parker v. State, 20 So. 3d 702 (Miss. Ct. 
App. 2009), writ of certiorari denied by 20 
So. 3d 680, 2009 Miss. LEXIS 544 (Miss. 
2009). 

Where defendant disarmed his victim 
and fired the gun in the victim's direction 
and into a crowded nightclub, killing the 
victim and another and wounding three 
others, the trial court did not err in deny- 
ing defendant's motion for a judgment 
notwithstanding the verdict because the 
evidence was sufficient to support defen- 
dant's convictions of murder, aggravated 
assault, and felon in possession of a fire- 
arm. Roberson v. State, 19 So. 3d 95 (Miss. 
Ct. App. 2009). 

Evidence was sufficient to support de- 
fendant's convictions of murder and 
armed robbery where defendant's com- 
panions testified that they accompanied 
defendant to the victim's home seeking 
employment; that the victim told them 
that they could spend the night rather 
than driving all the way home; that defen- 
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dant told them that he was going to rob 
the victim; that defendant headed toward 
the victim's bedroom after the victim re- 
tired; that as his companions left the 
home, they heard gunshots coming from 
the bedroom and that one looked back and 
saw defendant taking the victim's wallet 
out of his pocket; and that defendant 
jumped into their vehicle as they were 
departing and he had blood on him and 
was carrying a gun. Further evidence was 
justified defendant's conviction was testi- 
mony that defendant was angry with the 
victim for docking his pay after finding 
him sleeping on the job and the testimony 
of defendant's brother that defendant ad- 
mitted commission of the offenses. Lewis 
v. State, 997 So. 2d 1001 (Miss. Ct. App. 
2009). 

Defendant's conviction for murdering 
his girlfriend was appropriate because de- 
fendant's friend, who was the only eyewit- 
ness to the incident, testified that defen- 
dant deliberately shot the victim in the 
head at point-blank range. Deliberate de- 
sign to kill a person could be formed very 
quickly and the friend further recounted 
no "heat of passion" element to forward a 
possible manslaughter conviction; defen- 
dant also did not produce any evidence to 
that effect. Fannings v. State, 997 So. 2d 
953 (Miss. Ct. App. 2008). 

Defendant's murder conviction was ap- 
propriate because the admission of his 
statement given without a proper Mi- 
randa warning was harmless since, even 
without the videotaped statement, based 
on the overwhelming weight of the evi- 
dence of defendant's guilt, a jury would 
have found beyond a reasonable doubt 
that defendant was guilty. In part, three of 
the four codefendants present on the day 
of the murder testified that defendant was 
the shooter and two of those codefendants 
were eyewitnesses to the murder. Walton 
v. State, 998 So. 2d 971 (Miss. 2008). 

Evidence was sufficient to support de- 
fendant's conviction of depraved heart 
murder because several witnesses testi- 
fied that the shooter left the scene in 
defendant's vehicle, another witness ob- 
tained a partial plate number that 
matched that of defendant's vehicle, two 
witnesses positively identified defendant 
as the shooter in a photographic lineup 



shortly after the shooting, and six wit- 
nesses identified defendant as the shooter 
in court during his trial. Jordan v. State, 

995 So. 2d 94 (Miss. 2008). 
Defendant was not entitled to a new 

trial because the verdict finding defen- 
dant guilty of murder was not against the 
overwhelming weight of the evidence 
since (1) the victim's son, who witnessed 
the shooting, made consistent statements 
in court and to other individuals after the 
shooting about what defendant did and 
said right before he shot the victim; and 

(2) the attempted impeachment of the son 
involved insignificant details that hap- 
pened prior to the shooting. Mask v. State, 

996 So. 2d 106 (Miss. Ct. App. 2008), writ 
of certiorari denied by 999 So. 2d 374, 
2008 Miss. LEXIS 631 (Miss. 2008). 

Evidence was sufficient to deny defen- 
dant's motion for a directed verdict and to 
convict him of murder because (1) the 
victim's son, who was in the car with the 
victim, testified that defendant ap- 
proached his father, pointed a gun at his 
father, and shot his father; (2) even if the 
murder was an accident, as defendant 
claimed, a reasonable juror could still find 
defendant guilty of depraved-heart mur- 
der under Miss. Code Ann. § 97-3- 
19(l)(b); and (3) a reasonable juror could 
reject defendant's argument that he shot 
the victim in self-defense because the vic- 
tim was shot in the back. Mask v. State, 
996 So. 2d 106 (Miss. Ct. App. 2008), writ 
of certiorari denied by 999 So. 2d 374, 
2008 Miss. LEXIS 631 (Miss. 2008). 

Evidence was sufficient to support a 
jury's finding that a defendant murdered 
his ex-wife because the evidence showed 
that: (1) approximately two weeks before 
the ex-wife's death, the defendant told a 
witness that if the ex-wife tried to move to 
Colorado with their children, he would kill 
her; (2) she was in fact planning to move 
to Colorado about the time of her death; 

(3) on the date of the murder, the defen- 
dant told a friend that he had "beat her 
[the ex-wife] real bad this time"; and (4) a 
couple of weeks later, the defendant asked 
the friend to dispose of a tent stake that 
might be confused for the murder weapon. 
Davis v. State, 995 So. 2d 808 (Miss. Ct. 
App. 2008), writ of certiorari denied by 11 
So. 3d 1250, 2009 Miss. LEXIS 163 (Miss. 
2009). 
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Evidence was sufficient to support a 
conviction of both murder and aggravated 
assault, under Miss. Code Ann. §§ 97-3- 
19(1), 97-3-7(2), because a rational juror 
could have concluded beyond a reasonable 
doubt that defendant was guilty of both 
murder and aggravated assault because 

(1) the evidence tended to show that de- 
fendant acted recklessly in the commis- 
sion of an imminently dangerous act and 
with extreme indifference to human life; 

(2) the State produced evidence showing 
that defendant fired a gun inside of an 
apartment that contained two unarmed 
individuals, as well as several children; 

(3) the State also established that defen- 
dant's firing of the gun resulted in the 
death of his wife and serious bodily injury 
to his stepson; and (4) defendant admitted 
pulling out the gun and firing it inside the 
apartment. Readus v. State, 997 So. 2d 
941 (Miss. Ct. App. 2008), writ of certio- 
rari denied by 999 So. 2d 852, 2009 Miss. 
LEXIS 27 (Miss. 2009). 

Sufficient evidence supported the jury's 
finding that defendant shot the victim and 
caused the victim's death. Although defen- 
dant argued that the State failed to estab- 
lish that he had possession of the same 
caliber weapon that delivered the fatal 
shot, the absence of any evidence to estab- 
lish that defendant possessed the particu- 
lar caliber weapon used to shoot the vic- 
tim was irrelevant. Boyd v. State, 977 So. 
2d 329 (Miss. 2008). 

In a challenge to the weight of the 
evidence, regarding defendant's motion 
for a new trial, her argument centered 
around her contention that there was no 
evidence that she caused the fire, thereby 
causing the death of the victim; also, she 
maintained that the evidence showed she 
was not at home before the fire was no- 
ticed and reported. Because of the many 
inconsistencies in the various statements 
of what happened the night of the fire, not 
to mention defendant's confessions, allow- 
ing the verdict finding her guilty of simple 
murder under Miss. Code Ann. § 97-3- 
19(l)(a) to stand did not sanction an un- 
conscionable injustice; therefore, the trial 
court did not abuse its discretion in deny- 
ing defendant's motion for a new trial. 
Colburn v. State, 990 So. 2d 206 (Miss. Ct. 
App. 2008), writ of certiorari denied en 



banc by 994 So. 2d 186, 2008 Miss. LEXIS 
472 (Miss. 2008). 

Trial court did not err in denying defen- 
dant's motions for a directed verdict or a 
judgment notwithstanding the verdict be- 
cause there was evidence of (1) three con- 
fessions made by defendant in the pres- 
ence of three different individuals; (2) a 
strained relationship between defendant 
and the victim; (3) defendant's dislike for 
her job as a live-in-caretaker and the 
victim; and (4) the victim's autopsy 
showed he did not die of natural causes 
because he was alive when the fire 
started. Thus, there was sufficient proof 
presented at trial to establish the essen- 
tial elements of murder under Miss. Code 
Ann. § 97-3-19(l)(a). Colburn v. State, 
990 So. 2d 206 (Miss. Ct. App. 2008), writ 
of certiorari denied en banc by 994 So. 2d 
186, 2008 Miss. LEXIS 472 (Miss. 2008). 

Evidence was sufficient to convict defen- 
dant of murder under Miss. Code Ann. 
§ 97-3-19(1) because (1) defendant admit- 
ted he was the only adult at home with the 
victim that day; (2) the evidence of the 
bloody T-shirt, the bloody piece of the 
crutch and stopper, and the numerous 
circular injuries on the victim's body from 
another piece of the crutch strongly sug- 
gested that defendant beat the victim se- 
verely with a crutch; (3) the evidence 
showed that the crutch broke into pieces, 
and that defendant disposed of the pieces, 
but that he overlooked the two pieces 
found by the police; (4) defendant's actions 
of beating and strangling the victim were 
willful acts likely to cause death or serious 
bodily injury and evinced a reckless indif- 
ference to the danger to human life from 
which malice could be inferred; and (5) 
defendant's expressions of unfamiliarity 
with the basics of cardiopulmonary resus- 
citation (CPR) while possessing certifica- 
tion in CPR and first aid training were 
inconsistent with his innocence of murder. 
Staten v. State, 989 So. 2d 938 (Miss. Ct. 
App. 2008), writ of certiorari denied by 
993 So. 2d 832, 2008 Miss. LEXIS 400 
(Miss. 2008). 

Directed verdict was denied a murder 
case under Miss. Code Ann. § 97-3- 
19(l)(a) because the evidence was suffi- 
cient where defendant, a bail bondsman, 
was owed money by the victim, defendant 
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talked about killing the victim, the victim 
was picked up by defendant shortly before 
the shooting, defendant drove by the mur- 
der scene, and defendant confessed. Since 
the evidence was sufficient, a motion for 
judgment notwithstanding the verdict 
was properly denied. Green v. State, 982 
So. 2d 471 (Miss. Ct. App. 2008). 

Where defendant was charged with 
murdering her ex-boyfriend, the jury was 
properly instructed regarding manslaugh- 
ter by culpable negligence under Miss. 
Code Ann. § 97-3-4. Based on defendant's 
written confession that she went to the 
victim's house to discuss their relation- 
ship, brought a pistol with her, had an 
argument with the victim, the gun acci- 
dentally discharged, and she attempted to 
set fire to his truck, the evidence was 
legally sufficient to support the jury ver- 
dict convicting defendant of murder and 
not manslaughter. Brown v. State, 981 So. 
2d 1007 (Miss. Ct. App. 2007), writ of 
certiorari denied by 981 So. 2d 298, 2008 
Miss. LEXIS 222 (Miss. 2008). 

Evidence was sufficient to support a 
conviction based on depraved heart mur- 
der under Miss. Code Ann. § 97-3-19(l)(b) 
since defendant fired at an occupied ve- 
hicle after arguing with her boyfriend. In 
reviewing the weight of the evidence, even 
though there was inconsistent testimony, 
allowing the verdict to stand would not 
have sanctioned an unconscionable injus- 
tice. Cooper v. State, 977 So. 2d 1220 
(Miss. Ct. App. 2007), writ of certiorari 
denied en banc by 977 So. 2d 1144, 2008 
Miss. LEXIS 141 (Miss. 2008). 

Evidence was sufficient to support de- 
fendant's murder conviction because: (1) 
the victim was shot four times in the back 
and once in the chest; (2) three eyewit- 
nesses stated that they saw defendant 
standing over the victim, shooting him 
repeatedly; (3) the state pathologist's tes- 
timony corroborated that the cause of 
death was multiple gun shots, consistent 
with shots being fired from above while 
the victim was on the ground; (4) both 
parties stipulated that two of the bullets 
that were found in the victim's body dur- 
ing the autopsy came from an automatic 
pistol that defendant admitted at trial 
was the one he used to shoot the victim; 
(5) an officer with the sheriff's department 



testified that approximately one hour af- 
ter the shooting, defendant turned himself 
in to the police; and (6) defendant then 
gave a statement in which he said that 
during the course of an argument, he shot 
the victim, but made no claim of seeing 
the victim with any weapon. Scott v. State, 
965 So. 2d 758 (Miss. Ct. App. 2007). 

Evidence did not so heavily preponder- 
ate against the verdict finding defendant 
guilty of murder that a new trial was 
warranted because: (1) defendant admit- 
ted to shooting the victim and stated that 
he did not see the victim with a weapon; 
(2) three eyewitnesses testified that they 
saw defendant standing over the victim's 
body, shooting him repeatedly; (3) no one 
saw the victim with a weapon and no 
weapon was seen or found in his car; and 
(4) the state pathologist confirmed that 
the victim's wounds were consistent with 
the victim lying on the ground and being 
shot from above. Scott v. State, 965 So. 2d 
758 (Miss. Ct. App. 2007). 

Sufficient evidence support defendant's 
conviction for murder when a rational 
juror could have concluded that when de- 
fendant left the house, he went to get a 
weapon and then intended to go through 
with what he had been desiring to do for a 
long time, to get the victim; he succeeded 
by firing a shot at close range, several 
inches away according to expert testi- 
mony. Mullen v. State, 986 So. 2d 320 
(Miss. Ct. App. 2007), writ of certiorari 
denied by 987 So. 2d 451, 2008 Miss. 
LEXIS 559 (Miss. 2008). 

Defendant's murder conviction was af- 
firmed because the jury heard the testi- 
mony from all of the state's witnesses, 
including the defense's cross-examination 
of those witnesses, and from the defense's 
witnesses, including the state's cross-ex- 
amination of the witnesses; the court held 
that the verdict was not contrary to the 
weight of the evidence. Jones v. State, 962 
So. 2d 1263 (Miss. 2007). 

Evidence was sufficient to sustain de- 
fendant's conviction for deliberate-design 
murder because three witnesses stated 
that defendant confessed to killing the 
victim, the victim sustained multiple 
blows to the head, chest, abdomen and 
back, and a pathologist testified that the 
amount of force necessary to produce the 
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victim's injuries was unlikely to have been 
inflicted without an object and most likely 
was made by contact with a blunt object. 
Brown v. State, 965 So. 2d 1023 (Miss. 
2007). 

Defendant's murder conviction pursu- 
ant to Miss. Code Ann. § 97-3-19(a)(l) 
was proper because there was sufficient 
evidence that permitted the jury to find 
that, before defendant slashed the victim's 
throat, he had an appreciable time to 
plan, and did in fact plan, to kill her. Craft 
v. State, 970 So. 2d 178 (Miss. Ct. App. 
2007), writ of certiorari denied by 977 So. 
2d 343, 2008 Miss. LEXIS 89 (Miss. 2008). 

Evidence was sufficient to convict defen- 
dant of murder under Miss. Code Ann. 
§ 97-3-19(l)(a) because, inter alia: (1) the 
victim's wife made an in-court identifica- 
tion of defendant as the man with whom 
the victim had argued after giving defen- 
dant and the accomplice-after-the-fact a 
ride home; (2) the next day, the wife filed a 
missing person's report in which she re- 
ported that the victim was last seen in the 
company of defendant and his friend; (3) 
she identified defendant from a photo- 
graphic lineup; and (4) the accomplice- 
after-the-fact identified defendant as the 
killer. Bailey v. State, 960 So. 2d 583 
(Miss. Ct. App. 2007). 

Evidence was sufficient to support de- 
fendant's conviction of murder because 
the testimony of the accessory-after-the- 
fact showed that: (1) her testimony did not 
have to be corroborated since she was not 
an accomplice to the murder; and (2) even 
assuming that she was an accomplice, her 
testimony about the murder was corrobo- 
rated because the forensic pathologist cor- 
roborated the accessory-after-the-fact's 
testimony that the victim was stabbed, 
the victim's wife testified that defendant 
was the last person she saw with the 
victim and stated that they were quarrel- 
ing when she left the home, and a friend 
who helped defendant dig a hole in his 
backyard to supposedly bury a dog never 
saw a dog, but he did see the heel of a 
human who was covered by a white sheet. 
Bailey v. State, 960 So. 2d 583 (Miss. Ct. 
App. 2007). 

Defendant's convictions for murder, 
armed robbery, and shooting into an occu- 
pied dwelling were appropriate because 



the evidence was sufficient: two witnesses 
testified to seeing defendant shoot the 
victim; a witness further testified to ob- 
serving defendant removing the victim's 
clothing and wallet; and a female testified 
to a shot being fired through her front 
door at approximately the time that the 
victim was shot. Conner v. State, 971 So. 
2d 630 (Miss. Ct. App. 2007), writ of cer- 
tiorari denied by 973 So. 2d 244, 2007 
Miss. LEXIS 682 (Miss. 2007). 

Defendant's conviction for murdering 
the victim by deliberate design under 
Miss. Code Ann. § 97-3-19(l)(a) was 
proper in part because statements that 
witnesses overheard defendant and the 
victim make to one another immediately 
before the fight leading to the victim's 
death began were relevant to show that 
defendant intended to fight and might 
have been in the initial aggressor. Council 
v. State, 976 So. 2d 889 (Miss. Ct. App. 
2007), writ of certiorari dismissed en banc 
by 977 So. 2d 343, 2008 Miss. LEXIS 74 
(Miss. 2008). 

Defendant's conviction for murder in 
violation of Miss. Code Ann. § 97-3- 
19(l)(a) was appropriate because there 
was sufficient evidence to support the con- 
viction since there was evidence that de- 
fendant repeatedly beat the victim and 
then proceeded to the kitchen where de- 
fendant obtained a knife that he used to 
repeatedly stab the victim; there was also 
evidence that defendant took money from 
the victim after the victim's death to buy 
more drugs. McCain v. State, 971 So. 2d 
608 (Miss. Ct. App. 2007), writ of certio- 
rari denied en banc by 973 So. 2d 244, 
2007 Miss. LEXIS 700 (Miss. 2007), writ 
of certiorari denied by 553 U.S. 1056, 128 
S. Ct. 2478, 171 L. Ed. 2d 772, 2008 U.S. 
LEXIS 4228, 76 U.S.L.W. 3620 (2008). 

Where defendant was convicted of mur- 
dering a neighbor in violation of Miss. 
Code Ann. § 97-3-19(l)(a), defendant's 
motions for a directed verdict, judgment 
notwithstanding the verdict, and a new 
trial were properly denied because: (1) the 
testimony of witnesses and the presence of 
defendant's DNA at the crime scene were 
sufficient evidence to allow a rational ju- 
ror to conclude that the state proved each 
element of murder; and (2) the jury de- 
cided which evidence and testimony was 
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credible and returned a reasonable ver- 
dict. Saucier v. State, 950 So. 2d 262 
(Miss. Ct. App. 2007). 

Trial court properly denied defendant's 
motion for a judgment notwithstanding 
the verdict because there was sufficient 
evidence for a reasonable jury to find that 
he committed murder; the prosecution 
produced an eyewitness to the murder, in 
addition to another witness who heard 
defendant state that he was going to kill 
the victim for stealing his truck battery. 
Herron v. State, 941 So. 2d 834 (Miss. Ct. 
App. 2006), writ of certiorari denied by 
942 So. 2d 164, 2006 Miss. LEXIS 643 
(Miss. 2006). 

Evidence at trial was sufficient to con- 
vict defendant of murder and the convic- 
tion was not against the overwhelming 
weight of the evidence because, inter alia: 
(1) permissible inferences from the evi- 
dence presented at trial included that 
defendant armed himself, drove to the 
store, and intentionally killed the victim 
without justification; (2) whatever oc- 
curred earlier during a fight between the 
victim and defendant, that fight was over 
and the jury could find that defendant was 
in no imminent danger from the victim; 
and (3) the victim's back was to defendant 
when he was killed. Chandler v. State, 967 
So. 2d 47 (Miss. Ct. App. 2006), writ of 
certiorari denied by 966 So. 2d 172, 2007 
Miss. LEXIS 595 (Miss. 2007). 

In a trial for depraved heart murder, the 
trial court properly denied defendant's 
motion for directed verdict, motion for a 
new trial, and motion notwithstanding 
the verdict because the state introduced 
testimony from six witnesses, who did not 
know one another, all of whom testified 
that defendant fired an automatic weapon 
into a crowd at an event; the victim, who 
was seated about 30 to 40 yards from 
defendant, was killed after being struck in 
the temple by one of the shots. Johnson v. 
State, 950 So. 2d 217 (Miss. Ct. App. 
2006). 

Evidence was sufficient to sustain a 
murder conviction because a witness ob- 
served defendant threatening to kill the 
victim, defendant's statement to the police 
differed from his trial testimony concern- 
ing both the time that he left the victim's 
house and where he was picked up by a 



friend, and after the murder, defendant 
fled to Louisiana and acted suspiciously 
upon his apprehension. Moffett v. State, 
938 So. 2d 321 (Miss. Ct. App. 2006). 

Motion for a directed verdict was denied 
in a murder case because a rational trier 
of fact could have found defendant guilty 
of murder, even though there was no eye- 
witnesses to a stabbing; defendant alleged 
that he acted in self-defense, and he ar- 
gued that a girlfriend's inculpatory testi- 
mony was false. Jones v. State, 938 So. 2d 
312 (Miss. Ct. App. 2006), remanded by 
122 So. 3d 698, 2013 Miss. LEXIS 372 
(Miss. 2013). 

Evidence was sufficient to convict defen- 
dant of murder because, inter alia, defen- 
dant's hypotheses that the automatic 
weapon was not in his possession during 
the murder were conflicting and unrea- 
sonable, and defendant contended that a 
reasonable hypothesis consistent with his 
innocence would be that another indi- 
vidual had motive and opportunity to com- 
mit the crimes, but he did not hypothesize 
any motive that individual might have 
had for the shootings or any way the 
murder weapon might have fallen into the 
individual's possession and later end up in 
a bayou. Jackson v. State, 943 So. 2d 720 
(Miss. Ct. App. 2006). 

Where the evidence showed that defen- 
dant acted nervous around the time of a 
shooting, he asked a neighbor to provide a 
false alibi, he had borrowed a gun from his 
brother before the shooting and returned 
it several days after, and no alibi was ever 
confirmed, there was sufficient evidence to 
support a conviction for the murder of an 
ex-girlfriend's new paramour; therefore, a 
motion for a directed verdict was properly 
denied. Sipp v. State, 936 So. 2d 326 (Miss. 
2006). 

Motion for judgment notwithstanding 
the verdict or a new trial was properly 
denied because there was sufficient evi- 
dence to support a conviction for murder 
based on a deliberate design; the police 
had been called to a residence to interrupt 
two domestic disputes prior to the final 
attack, defendant broke through a door 
with his bare hands and beat the victim 
until she fell to the floor, and defendant 
delivered three fatal blows to the victim 
while fighting off her son and other family 
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members. Wilson v. State, 936 So. 2d 357 
(Miss. 2006). 

Defendant's convictions for murder and 
aggravated assault in violation of Miss. 
Code Ann. § 97-3-19 and Miss. Code Ann. 
§ 97-3-7(2) were proper because there 
was sufficient evidence from which a ra- 
tional jury could have concluded that de- 
fendant possessed the gun and shot the 
victim with the gun, without any struggle 
between the two. Anthony v. State, 936 So. 
2d 471 (Miss. Ct. App. 2006). 

Sufficient evidence existed to convict 
defendant of murder in violation of Miss. 
Code Ann. § 97-3-19 as defendant wrote 
goodbye notes to his daughters asking for 
forgiveness and the two daughters testi- 
fied that defendant stabbed the victim and 
then stabbed himself. Wash v. State, 931 
So. 2d 672 (Miss. Ct. App. 2006), writ of 
certiorari dismissed by 937 So. 2d 450, 
2006 Miss. LEXIS 544 (Miss. 2006). 

Defendant's murder conviction was ap- 
propriate where the State presented an 
eyewitness to the murder, along with two 
witnesses whose testimony revealed the 
consistency of the child witness's account. 
Additionally, there was arguably incrimi- 
nating testimony of defendant's cell mate. 
Osborne v. State, 942 So. 2d 193 (Miss. Ct. 
App. 2006), writ of certiorari denied by 
942 So. 2d 164, 2006 Miss. LEXIS 714 
(Miss. 2006). 

Defendant's conviction for murder of his 
mother was affirmed as defendant rested 
without putting on a defense, the manner 
of death (homicide) was not contested by 
any evidence in the record, and the broom 
was consistent with the type of instru- 
ment that was used to inflict the injuries 
to the mother's bruised and battered body. 
Ware v. State, 914 So. 2d 751 (Miss. Ct. 
App. 2005). 

Appellate court affirmed defendant's 
conviction for capital murder as defendant 
entered the victim's home, knocked the 
victim unconscious, and then set the 
house on fire. Mcintosh v. State, 917 So. 
2d 78 (Miss. 2005). 

Where defendant repeatedly hit the vic- 
tim with a barstool and her blows were so 
forceful that they caused the barstool to 
break, the evidence was sufficient to sus- 
tain her murder conviction under Miss. 
Code Ann. § 97-3-19. There was no evi- 



dence that defendant was acting in self- 
defense. Shields v. State, 920 So. 2d 1033 
(Miss. Ct. App. 2005). 

State proved the elements of murder 
because (1) defendant stated that she saw 
no one else at the apartment when the 
victim was shot three times; (2) she stated 
that she was in the apartment when the 
victim was shot and fell; (3) she did not try 
to get help for the victim, and it was not 
until defendant's mother arrived that the 
mother called the police; (4) defendant 
had a scratch on her face; and (5) a gun- 
shot residue test kit showed that defen- 
dant tested positive for gunshot residue 
on her right and left palms. Reynolds v. 
State, 913 So. 2d 290 (Miss. 2005). 

Evidence was sufficient to convict defen- 
dant of murder because there was an 
abundance of credible, corroborated, eye- 
witness testimony in support of the ver- 
dict, including (1) the DNA evidence on 
defendant's clothing; (2) the testimony of a 
witness that defendant confessed to kill- 
ing the victim; and (3) the testimony of a 
second witness placing defendant at the 
motel in the time period that the victim 
was killed. Young v. State, 891 So. 2d 813 
(Miss. 2005). 

Evidence proved beyond a reasonable 
doubt that defendant murdered the victim 
because (1) the victim had various bruises 
upon her body when she was admitted to 
the hospital; (2) the victim's blood and 
urine alcohol content were zero when she 
was admitted to the hospital; (3) defen- 
dant had two prior convictions for domes- 
tic abuse upon the victim; (4) the doctor 
performing the autopsy determined the 
cause of the victim's death to be blunt 
force trauma to the abdomen, leading to 
necrosis of the bowel; and (5) defendant's 
evidence contradicting the State's version 
of events that the victim was murdered 
and did not die from alcohol or acetamino- 
phen toxicity was not so strong that rea- 
sonable and fair-minded jurors could only 
have found defendant not guilty; thus, the 
trial court did not err in denying defen- 
dant's motion for a directed verdict, or his 
motion for a judgment notwithstanding a 
verdict or a new trial. Moses v. State, 893 
So. 2d 258 (Miss. Ct. App. 2004). 

Where defendant brutally beat, stabbed 
and choked his wife to death in the pres- 
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ence of her friend and her seven-month- 
old baby, the evidence was sufficient to 
support his conviction for murder. Defen- 
dant was properly sentenced to life im- 
prisonment. Green v. State, 887 So. 2d 840 
(Miss. Ct. App. 2004). 

In a murder case, in view of evidence 
that (1) defendant and his girlfriend were 
seen together about 1 § hours before her 
body was found in defendant's truck; (2) 
the truck was found minutes after defen- 
dant reported it stolen by his girlfriend; 
(3) a bullet in the victim's head came from 
a .38 caliber gun, and such a gun was 
recovered from defendant's home; and (4) 
there were similarities between the bullet 
recovered from the victim's body and bul- 
lets fired from the recovered gun, the trial 
court properly denied defendant's motion 
for judgment notwithstanding the verdict 
or for a new trial. Rinehart v. State, 883 
So. 2d 573 (Miss. 2004). 

Following evidence was sufficient to 
convict defendant of capital murder: (1) an 
eyewitness's testimony that he was with 
defendant when defendant murdered a 
woman, that defendant threatened him 
with death if he told anyone, and that 
defendant used the same type of weapon 
that the State's expert testified had been 
used to kill the victim; (2) testimony of 
another witness that defendant had 
bragged about killing a woman; and (3) 
testimony of a third witness that pin- 
pointed two males at the scene when the 
victim was killed, corroborating the eye- 
witness's story. Brown v. State, 890 So. 2d 
901 (Miss. 2004), writ of certiorari denied 
by 544 U.S. 981, 125 S. Ct. 1842, 161 L. 
Ed. 2d 735, 2005 U.S. LEXIS 3424, 73 
U.S.L.W. 3620 (2005). 

Sufficient evidence existed to convict 
defendant of capital murder as defendant 
confessed to the murder after twice waiv- 
ing his Miranda rights, defendant was 
seen leaving the murder scene, and the 
victim's blood was on defendant's clothing. 
Further, defendant's confession that he 
attacked the victim when she would not 
lend him money was sufficient to support 
a finding of armed robbery under Miss. 
Code Ann. § 97-3-79. Carr v. State, 880 
So. 2d 1079 (Miss. Ct. App. 2004). 

Sufficient evidence existed to convict 
defendant of murder of the two victims; 



the victims lived with defendant, defen- 
dant's friend testified that she saw one of 
the victims in her bed over a period of a 
couple of days before the fire and the 
victim never moved, and defendant pre- 
vented a home nurse from checking the 
other victim by lying to her and telling her 
the victim had been taken to the hospital. 
McGruder v. State, 886 So. 2d 27 (Miss. 
Ct. App. 2004). 

There was substantial evidence in the 
record to support defendant's conviction 
for murder (1) there was DNA evidence on 
defendant's clothing; (2) a witness testi- 
fied that defendant confessed to killing 
the victim; and (3) another witness, the 
hotel manager, placed defendant at the 
hotel in the time period that the victim 
was killed. Because there was substantial 
evidence to support defendant's convic- 
tion, the trial court did not abuse its 
discretion in denying defendant's motion 
for a new trial. Young v. State, — So. 2d — , 
2004 Miss. LEXIS 588 (Miss. May 27, 
2004), opinion withdrawn by, substituted 
opinion at 891 So. 2d 813, 2005 Miss. 
LEXIS 40 (Miss. 2005). 

Court affirmed defendant's murder con- 
viction, rejecting defendant's contention 
that he could have been guilty of man- 
slaughter only on the theory that he had 
used excessive force to repel an unwanted 
trespasser. Defendant's wife had volun- 
tarily admitted the victim into defendant's 
home as a guest, and the victim's efforts to 
calm defendant did not place him in the 
class of an unauthorized trespasser de- 
spite defendant's repeated demands that 
he leave the property. Lester v. State, 862 
So. 2d 582 (Miss. Ct. App. 2004). 

Defendant's murder conviction under 
Miss. Code Ann. § 97-3-19 was supported 
by sufficient evidence and was not against 
the weight of the evidence; the State pre- 
sented testimony by witnesses that indi- 
cated defendant's killing of the victim, 
defendant's ex-boyfriend, was intentional, 
as defendant told one witness that she 
intended to kill the victim, and another 
witness testified that the victim had taken 
no threatening action against the victim 
prior to the shooting. Reed v. State, 863 
So. 2d 981 (Miss. Ct. App. 2003). 

Evidence presented at trial was suffi- 
cient to permit the verdict of murder 
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found by the jury where the facts indi- 
cated that when the victim and defendant 
began to argue, defendant retrieved a gun, 
which discharged and struck the victim in 
the head, fatally wounding her; defendant 
stopped the vehicle and shoved the victim 
out of the car onto the road where she was 
struck by another vehicle. Fairley v. State, 
871 So. 2d 1282 (Miss. 2003). 

Defendant's conviction for murder, 
Miss. Code Ann. § 97-3-19, was affirmed; 
based on testimony by three witnesses 
who identified defendant as the shooter, 
the verdict was not against the weight of 
the evidence, and was not so unconscio- 
nable as to require a new trial. Bownes v. 
State, 861 So. 2d 1061 (Miss. Ct. App. 
2003). 

Where the facts showed that defendant 
shot an unarmed friend in the back, de- 
fendant stated an intention to kill the 
victim, and defendant kicked the victim's 
body after the shooting, there was suffi- 
cient evidence to sustain a murder convic- 
tion, rather than a conviction for heat of 
passion manslaughter. Schuck v. State, 
865 So. 2d 1111 (Miss. 2003). 

Evidence showing that defendant was 
beaten by her husband, that defendant 
told her husband that he was "fixing to 
die," that defendant went inside the 
trailer where she lived with her husband 
and armed herself with a shotgun, which 
she fired once as a "warning" to her hus- 
band and fired again 45 minutes later 
fatally wounding him, was sufficient to 
support a jury's finding that defendant 
had murdered her husband. Moore v. 
State, 859 So. 2d 379 (Miss. 2003). 

Evidence that defendant stabbed two 
companions was sufficient to support his 
conviction for double murder. Stack v. 
State, 860 So. 2d 687 (Miss. 2003). 

Evidence was sufficient to convict a de- 
fendant of murder where his accomplice 
admitted in his statement for his plea 
agreement that defendant shot at the 
murder victim, and a witness testified 
about the accomplice's statement that im- 
plicated defendant in the murder. Wells v. 
State, 849 So. 2d 1231 (Miss. 2003). 

Defendant's conviction for murdering 
her estranged husband was not against 
the overwhelming weight of the evidence: 
she attempted to cover up the murder by 



giving the police false information and 
lying about the victim's whereabouts; she 
attempted to impede the police investiga- 
tion by seeking a temporary injunction 
against the police department; she never 
reported her husband missing or inquired 
about the investigation; she testified she 
had once moved out of the marital hom e to 
avoid killing the victim in anger; and it 
was for the jury to determine whether to 
believe defendant's testimony or that of 
her accomplice. Kingston v. State, 846 So. 
2d 1023 (Miss. 2003). 

Testimony that defendant threatened 
the victim, shot him with a sawed-off 
shotgun while the victim sat in his car, 
and that the victim's wounds were consis- 
tent with defendant standing over him 
and firing his weapon, was sufficient to 
convict defendant of murder; defendant's 
testimony that the gun accidentally went 
off as he jumped out of the way of the car 
merely created an issue of fact for the jury. 
Shipp v. State, 847 So. 2d 806 (Miss. 
2003). 

Defendant's motions for a directed ver- 
dict and for a new trial were properly 
denied and the evidence was sufficient to 
support defendant's conviction for murder 
where defendant admitted killing the vic- 
tim, and his accomplice's testimony evi- 
denced the conspirators' premeditated de- 
sign. Roy v. State, 878 So. 2d 84 (Miss. Ct. 
App. 2003), writ of certiorari denied by 
878 So. 2d 67, 2004 Miss. LEXIS 911 
(Miss. 2004). 

Evidence that defendant was one of five 
men who robbed a store owner and that 
defendant shot and killed the store owner 
during the robbery was sufficient to sup- 
port defendant's conviction of and life sen- 
tence for capital murder. Ellis v. State, 856 
So. 2d 561 (Miss. Ct. App. 2003), writ of 
certiorari denied by 860 So. 2d 1223, 2003 
Miss. LEXIS 892 (Miss. 2003). 

Where two witnesses testified they saw 
defendant leave their slain mother's store 
carrying a money bag and their mother's 
purse, other witnesses placed defendant 
near the crime scene, and he admitted to a 
cellmate that he hit a woman with pipe 
wrench and took her purse and money 
bag, the evidence was legally sufficient to 
support defendant's conviction for capital 
murder. Shelton v. State, 853 So. 2d 1171 
(Miss. 2003). 
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Trial judge properly refused to direct a 
verdict in defendant's favor where the 
evidence offered by the State was such 
that fair-minded jurors could find defen- 
dant guilty as charged; eyewitnesses tes- 
tified that they had seen the defendant 
kill the victim and shoot into the air and 
gun residue tests indicated that defendant 
had been in the environment of a dis- 
charged weapon. Maxwell v. State, 856 So. 
2d 513 (Miss. Ct. App. 2003), writ of cer- 
tiorari denied by 892 So. 2d 824, 2005 
Miss. LEXIS 11 (Miss. 2005). 

Where defendant first killed a man and 
immediately thereafter sexually as- 
saulted and killed a woman, he was prop- 
erly convicted of the felony murder of the 
man with sexual assault as the predicate 
felony, as there had been no break in the 
chain of events. Moody v. State, 841 So. 2d 
1067 (Miss. 2003). 

Defendant was properly convicted of the 
felony murder of a man and a woman, as 
the evidence was sufficient to prove the 
man was murdered while in commission 
of a sexual battery on the woman; defen- 
dant's intent to sexually batter the female 
victim could be inferred from his actions, 
as he had to first incapacitate the man in 
order to get to the woman. Moody v. State, 
841 So. 2d 1067 (Miss. 2003). 

Sufficient evidence supported the jury's 
verdict where, although conflicting evi- 
dence was presented as to defendant's 
mental status at the time of the offense, it 
was in the jury's discretion to accept or 
reject any expert testimony, and its find- 
ing would not be reversed as it was sup- 
ported by substantial evidence. Knight v. 
State, 854 So. 2d 17 (Miss. Ct. App. 2003), 
writ of certiorari denied by 859 So. 2d 392, 
2003 Miss. LEXIS 390 (Miss. 2003). 

Evidence that a defendant who was 
charged with the murder of a woman 
whose badly decomposed body was found 
in Mississippi in an area where defendant 
had relatives, that the defendant had left 
New Mexico with the victim to visit the 
father of the victim's infant child in Texas 
shortly before the probable time of the 
victim's death, that defendant was seen 
with the victim's child in Memphis shortly 
after the date of the victim's death and 
heard telling people that the child's 
mother was either on tour as an enter- 



tainer or was in jail, that defendant was in 
possession of a gun and ammunition simi- 
lar to those used to kill the victim, that 
defendant used a false name when con- 
tacted by police in Florida, as well as other 
circumstantial and scientific evidence 
linking the defendant to the crime, was 
sufficient to support the defendant's con- 
viction of the crime of murder. Smith v. 
State, 835 So. 2d 927 (Miss. 2002). 

Evidence that the defendant gave a gun 
to another man who had said he wanted to 
shoot the victim, told the man the victim 
was outside, was in the alley with the man 
who shot the victim when the victim was 
shot, and was seen running from the alley 
with the other man after the shooting 
while they both carried guns, and asked 
the other man "Did you get him"? was 
sufficient to support a conviction for mur- 
der. Brown v. State, 796 So. 2d 223 (Miss. 
2001). 

Evidence was sufficient to support a 
conviction for murder since there was 
ample evidence of the defendant's deliber- 
ate design to kill the victim where the 
defendant stated that he was going to 
"burn [the victim's] ass," he then left for 
his house to retrieve a gun, ran his car off 
the road in the process, got a ride from 
someone else for the remainder of the trip 
to his house, retrieved a gun, walked for at 
least ten minutes through the woods to 
return to the scene, stood outside the 
window, shouted, "MF, I'm fixing to kill 
you," and then shot and killed the victim. 
Jackson v. State, 784 So. 2d 180 (Miss. 
2001), writ of certiorari denied by 534 U.S. 
1139, 122 S. Ct. 1088, 151 L. Ed. 2d 987, 
2002 U.S. LEXIS 807, 70 U.S.L.W. 3515 
(2002). 

Evidence was sufficient to support con- 
victions for murder, notwithstanding the 
defendant's assertion that he and the co- 
defendant did not act with deliberate de- 
sign but only intended to beat the victims 
severely, as the defendant and codefen- 
dant committed a dangerous act, i.e., the 
severe beating of two human beings, 
which showed disregard for the lives of 
those two people and resulted in their 
deaths. Reed v. State, 799 So. 2d 92 (Miss. 
Ct. App. 2001). 

Evidence was sufficient to show deliber- 
ate design murder where (1) conversa- 
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tions between the defendant and a cocon- 
spirator showed a plan to commit murder, 
(2) the defendant sought out the victim, 
and (3) the defendant shot the victim 
through a screen door. Ellis v. State, 778 
So. 2d 114 (Miss. 2000). 

Evidence was sufficient to support a 
conviction for murder, notwithstanding 
the contention that the shooting was acci- 
dental and in self-defense, where (1) the 
defendant did not testify and there was no 
direct evidence to support the theory that 
the defendant subjectively believed or ap- 
prehended the necessity, if any, of the use 
of deadly force to defend against the al- 
leged aggression of the victim, (2) the 
defendant left the home of the victim in 
order to obtain a pistol and returned to 
this site with the intention of shooting the 
victim, (3) witnesses at the scene of the 
incident testified that the defendant re- 
turned with his weapon in order to con- 
front the victim and force him to repay 20 
dollars and apologize, and (4) the defen- 
dant remained in the front seat of a truck 
with the pistol in his lap, and when the 
victim approached the truck, the defen- 
dant stepped from the truck and shot the 
victim in the chest. Walters v. State, 772 
So. 2d 1072 (Miss. Ct. App. 2000). 

Evidence was sufficient to support a 
conviction for murder where the defen- 
dant pressed a gun to the victim's head, 
pulled the trigger, and killed her, notwith- 
standing that he had removed the clip 
from the gun and believed it to be un- 
loaded, although one round remained in 
the chamber, since his conduct was emi- 
nently dangerous and evinced a depraved 
heart demonstrating complete disregard 
for the victim's life. Dowda v. State, 776 
So. 2d 714 (Miss. Ct. App. 2000). 

Evidence was sufficient to sustain a 
conviction for deliberate design murder, 
notwithstanding the defendant's conten- 
tion that his gun discharged accidentally, 
where, according to three witnesses, (1) 
the defendant approached the victim's car 
and berated him for ignoring a request to 
move his car, (2) the defendant then delib- 
erately returned to the automobile he had 
been riding in, retrieved a gun from the 
back seat, and went back to the victim's 
vehicle where he placed the gun to the 
victim's head, and (3) the defendant then 



took a step back and fired a shot into the 
door of the victim's car and then took a 
second step back, deliberately aimed the 
gun at the victim, and fired the shot that 
mortally wounded him. Carr v. State, 774 
So. 2d 469 (Miss. Ct. App. 2000). 

Evidence was sufficient to support a 
conviction for murder. Brooks v. State, 763 
So. 2d 859 (Miss. 2000). 

Evidence was sufficient to support a 
conviction for murder and to disprove self- 
defense where (1) expert evidence showed 
that the defendant shot the victim was 
she was lying on the ground, (2) the de- 
fendant stated that he choked the victim 
until she fell on the floor, and that she got 
up and pleaded with him not to kill her, (3) 
a bruise found on the victim's left hand 
was consistent with defensive posturing, 
(4) the defendant was substantially larger 
than the victim, and (5) the victim sus- 
tained several blunt force traumas. Boyd 
v. State, 754 So. 2d 586 (Miss. Ct. App. 
2000). 

The evidence was legally sufficient and 
supported the guilty verdict of the jury 
where witnesses testified that the victim 
did not have a weapon, that they saw 
defendant remove a gun from his car and 
fire one shot in the direction of the victim, 
and the police officer who pulled defen- 
dant over found the murder weapon on 
the floorboard of defendant's vehicle. 
Jackson v. State, 755 So. 2d 45 (Miss. Ct. 
App. 1999). 

The stabbing of an unarmed seventy- 
nine year old woman, 47 times, by a 
twenty-two year old defendant is evidence 
sufficient to support the jury's finding of 
malice and the verdict of murder. Robin- 
son v. State, 749 So. 2d 1054 (Miss. 1999). 

Evidence was sufficient to sustain a 
conviction for deliberate design murder 
where the defendant never denied shoot- 
ing at the victim, but claimed it was in 
self-defense, because the victim fired first, 
but where witnesses testified that the 
victim was just talking to the defendant 
when the defendant pulled a gun and shot 
at the victim's feet four or five times, that 
the victim did not push the defendant or 
pull a gun, and that the defendant chased 
the victim and shot at him an additional 
seven or eight times, and the victim was 
shot a total of six times with two wounds 
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in his back and one wound in the back of 
his leg. Riddley v. State, — So. 2d — 1999 
Miss. App. LEXIS 541 (Miss. Ct. App. Aug. 
24, 1999), affirmed by 777 So. 2d 31, 2000 
Miss. LEXIS 167 (Miss. 2000). 

Evidence was sufficient to show that the 
defendant killed his estranged wife with 
deliberate design and, therefore, was suf- 
ficient to support his conviction for mur- 
der; it was not necessary for the state to 
prove that the defendant went to the 
scene of the crime with the purposeful 
design to stab his wife to death and it was 
sufficient that, at some point, he formed 
an intention to violently attack his es- 
tranged wife with a steak knife and to 
repeatedly stab her with the knife until he 
had inflicted one or more mortal wounds 
to her body. Coffield v. State, 749 So. 2d 
215 (Miss. Ct. App. 1999). 

Evidence was sufficient to show deliber- 
ate design and to support a conviction for 
murder, notwithstanding the defendant's 
assertion that the victim shot at him first 
and that he shot the victim in self-defense, 
where (1) a witness testified that she saw 
the victim talking to the defendant when 
the defendant pulled a gun and shot at the 
victim's feet four or five times, and that 
she never saw the victim push the defen- 
dant or pull a gun on him, and that the 
defendant chased the victim and shot at 
him an additional seven or eight times, (2) 
another witness that he never saw the 
victim with a gun nor did he see a gun in 
his immediate vicinity, and (3) the victim 
was shot a total of six times with two 
wounds in his back and one wound in the 
back of his leg. Riddley v. State, — So. 2d 
— 1999 Miss. App. LEXIS 237 (Miss. Ct. 
App. Apr. 20, 1999), opinion withdrawn by, 
substituted opinion at 1999 Miss. App. 
LEXIS 541 (Miss. Ct. App. Apr. 20, 1999). 

Defendant's confession, coupled with 
witness' verification of defendant's story, 
was sufficient to support convictions of 
murder and armed robbery when coupled 
with other trial testimony, even though 
witness had made deal with state for 
lesser sentence if he testified against de- 
fendant; jury was made aware of deal. 
Morgan v. State, 681 So. 2d 82 (Miss. 
1996). 

Defendant's conviction of murdering her 
husband was supported by evidence that 



defendant was the only other person home 
when shots were fired, that defendant 
proclaimed that victim committed suicide 
by shooting himself twice, that victim was 
shot a third time in a manner that indi- 
cated that shot was not self- inflicted, that 
two of victim's wounds could not both have 
been self-inflicted, that defendant later 
asked an individual living in home where 
shooting occurred to retrieve a gun from 
attic, and that bullets found in victim's 
body bore same characteristics as those 
produced by gun retrieved from attic. Rho- 
des v. State, 676 So. 2d 275 (Miss. 1996). 

A murder defendant's actions met the 
requirements for aiding and abetting, and 
therefore her conviction for murder would 
be affirmed, where she was present when 
her boyfriend shot the victim, she ar- 
ranged for the victim to be at the location 
of the killing, she testified that she sus- 
pected trouble when she saw her boy- 
friend arrive with a gun, she admitted 
that she did nothing while her boyfriend 
stood talking with the victim for approxi- 
mately 30 minutes, and there was testi- 
mony that she knew of the plan to kill the 
victim. Swinford v. State, 653 So. 2d 912 
(Miss. 1995). 

The evidence was sufficient to support a 
conviction of murder, even though the 
defendant testified in his own behalf and 
claimed that he shot the victim in self- 
defense, where the defendant armed him- 
self with a loaded shotgun after threaten- 
ing to do something to the victim before 
the victim did something to him, he drove 
to the victim's house and made his pres- 
ence known by honking his automobile 
horn, and he thereafter shot the victim 
from a distance of 30 to 40 feet when the 
victim's hands were at his side. Hart v. 
State, 637 So. 2d 1329 (Miss. 1994). 

The evidence was sufficient to support a 
murder conviction where witnesses saw 
the defendant near the crime scene during 
the time period that the murder was esti- 
mated to have occurred, the defendant 
was seen trying to sell a gun similar to the 
gun owned by the victim on the evening 
after the murder occurred, the defendant 
was seen purchasing oranges before the 
murder occurred and the victim was found 
with an orange in her mouth, human 
blood was found on the defendant's knife 
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which was hidden by the defendant at his 
girlfriend's house, a witness testified to an 
admission of the killing made by the de- 
fendant on the evening after the murder 
occurred, inmates who were with the de- 
fendant in jail testified as to another ad- 
mission of the murder made by the defen- 
dant while in jail, and witnesses testified 
as to the defendant's detailed knowledge 
of the victim's injuries and the crime 
scene. Sudduth v. State, 562 So. 2d 67 
(Miss. 1990). 

Circumstantial evidence was sufficient 
to sustain conviction for murder where: 
(1) motive existed; (2) serial number of 
rifle was listed in ledger found in defen- 
dant's room; (3) defendant's diary con- 
tained schedule of victim's morning proce- 
dure and whereabouts; (4) bullets 
extracted from victim's body plus those 
found in defendant's drawer, door facing, 
and those remaining in clip were of same 
type, accounting for all 15 bullets missing 
from box of ammunition found nearby; (5) 
defendant was in area of murder on morn- 
ing of murder; (6) defendant admitted 
smoking brand of cigarettes found in vic- 
tim's office commode; and, (7) defendant's 
fingerprints were on door facing of back 
door. Montgomery v. State, 515 So. 2d 845 
(Miss. 1987). 

State's proof was sufficient to establish 
beyond reasonable doubt that defendant 
acted in manner imminently dangerous to 
others and evincing depraved heart where 
evidence showed that defendant had hit 
victim several times with large stick, and 
victim subsequently died as result of 
blows inflicted about his head. Fairman v. 
State, 513 So. 2d 910 (Miss. 1987). 

Defendant's conviction for murder was 
sustained by state's evidence showing 
that the deceased was shot with the de- 
fendant's gun, the defendant moved the 
body and the gun from the original site, 
the defendant got rid of the bullets from 
the gun, the deceased had several bruises 
and abrasions about the head, face and 
hand which were inflicted near the time of 
death and were unaccounted for, and de- 
fendant had threatened the deceased 
some months prior to the shooting. Hig- 
gins v. State, 502 So. 2d 332 (Miss. 1987). 

Evidence that at approximately 3:00 in 
afternoon, parent entered apartment car- 



rying child, who was then alive, that par- 
ent had been drinking, that no one else 
entered apartment but 3 other young chil- 
dren, that at approximately midnight, of- 
ficers were summoned to apartment 
where they found child's body on bed, 
badly bruised and cut, that cause of death 
was extensive blows to head, and that 
medical experts' testimony discounted 
parent's testimony that cause of death 
was accidental fall is sufficient to support 
murder conviction of parent. Johnson v. 
State, 475 So. 2d 1136 (Miss. 1985). 

Testimony by witnesses for state and 
physical evidence contradicting murder 
defendant's version of shooting as being 
accidental is sufficient to support murder 
conviction. Fuller v. State, 468 So. 2d 68 
(Miss. 1985). 

Evidence was sufficient to support de- 
fendants conviction of murder, in violation 
of subsection (2)(e) of this section, not- 
withstanding minor inconsistencies in de- 
fendant's two confessions, and notwith- 
standing contradictory testimony by 
defendant's two accomplices who pleaded 
guilty to murder, where the confessions 
were consistent in most respects, where 
law enforcement officers testified that de- 
fendant knew the location of his rape- 
murder victim and directed them to it, 
where he explained to them how he had 
gained entry to the house, where contra- 
dictions in the accomplices' testimony was 
explainable by their desire to blame each 
other for the crime, where the jury had 
sufficient evidence from the two of them to 
believe that all three defendants had been 
in the victim's home, that the victim had 
been raped and then murdered, and that 
all three of them had in some manner 
participated, and where there was ample 
evidence, aside from the accomplice testi- 
mony, to sustain defendant's conviction. 
Ruffin v. State, 447 So. 2d 113 (Miss. 
1984). 

The proof was sufficient to support a 
conviction of murder under this section 
where the adult defendant killed a four 
year old child by kicking her in the stom- 
ach and striking a blow to her head. 
Neighbors v. State, 361 So. 2d 345 (Miss. 
1978). 

The evidence, although largely circum- 
stantial, against the defendant who was 
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identified by witnesses as the driver of the 
automobile in which the female victim 
had been driven off after being offered a 
babysitting job, which automobile was 
registered in the name of the defendant's 
wife according to the tag number which 
the victim's mother had written down, and 
who could not name a single person he 
saw or talked to in the hours subsequent 
to the disappearance of the victim, was 
sufficient to sustain his conviction of mur- 
der. Taylor v. State, 254 So. 2d 728 (Miss. 
1971). 

Conviction of murder was sustained by 
evidence that defendant, angry over an 
altercation with respect to money and 
using a deadly weapon, purposely and 
designedly, shot the victim in the back 
when she was running away from him and 
having no weapon of any kind on her 
person, notwithstanding defendant al- 
leged that victim had called him a son-of- 
a-bitch. McLaurin v. State, 205 Miss. 554, 
37 So. 2d 8 (1948), cert, denied and appeal 
dismissed, 336 U.S. 933, 69 S. Ct. 750, 93 
L. Ed. 1093 (1949), motion granted, 207 
Miss. 14, 41 So. 2d 41 (1949). 

Evidence that defendant, after leaving 
deceased's house, returned and, upon re- 
questing deceased to bring him a splinter 
and match to hunt for his pocketbook, shot 
deceased with a shotgun as he came out of 
the door, sufficiently established malice so 
as to authorize conviction of murder. Dil- 
lon v. State, 196 Miss. 625, 18 So. 2d 454 
(1944). 

Evidence was sufficient for jury in mur- 
der prosecution although the testimony 
showed that the night was dark and rainy 
so as to affect the ability of the witnesses 
to see the event testified to and their 
testimony was in conflict with natural 
laws. Williams v. State, 188 Miss. 398, 195 
So. 334 (1940). 

Evidence of a dispute between defen- 
dant and deceased, that defendant invited 
deceased outside, at the same time open- 
ing a knife and placing it in his pocket, 
that shortly thereafter the deceased ap- 
proached defendant, having no weapon in 
his hands, and placed one hand on defen- 
dant's shoulder, and that defendant there- 
upon stabbed him, causing his death, jus- 
tified a conviction of murder against plea 
of self-defense. Hudson v. State, 185 Miss. 
677, 188 So. 561 (1939). 



53. Capital murder. 

In a capital murder case, evidence was 
sufficient to sustain defendant's predi- 
cated sexual battery conviction because 
the evidence included the crime scene, the 
condition of the body, the victim's defen- 
sive wounds, and the "fresh" injury to her 
anus. The evidence showed the act oc- 
curred during the commission of her mur- 
der. Galloway v. State, 122 So. 3d 614 
(Miss. 2013), writ of certiorari denied by 
189 L. Ed. 2d 209, 2014 U.S. LEXIS 3685, 
82 U.S.L.W. 3685 (U.S. 2014). 

Evidence supported defendant's convic- 
tion for capital murder with the underly- 
ing felony of robbery because defendant 
stated in a confession that defendant 
killed the victim during a fight, left the 
apartment for approximately an hour and 
a half, and then returned and began a 
clean-up effort when defendant was dis- 
covered by a sheriff's deputy. Other evi- 
dence showed that defendant used the 
victim's cash and credit card to purchase 
cleaning supplies with which to conceal 
the crime. Batiste v. State, 121 So. 3d 808 
(Miss. 2013). 

There was sufficient evidence for the 
jury to convict defendant of capital mur- 
der in violation of Miss. Code Ann. § 97- 
3-19(2)(e) and kidnapping in violation of 
Miss. Code Ann. § 97-3-53 because the 
jury heard defendant's confession of put- 
ting the victim in a headlock and choking 
him, and the trial court noted that defen- 
dant's statement to the police placed him 
at the scene of the crime and also placed 
him at the victim's car while the victim 
was being transported; the verdict was 
not contrary to the overwhelming weight 
of the evidence because defendant con- 
fessed to choking the victim and helping 
his co-defendant secure a plastic bag over 
the victim's head. McBeath v. State, 66 So. 
3d 663 (Miss. Ct. App. 2010), writ of cer- 
tiorari denied by 69 So. 3d 9, 2011 Miss. 
LEXIS 373 (Miss. 2011). 

Defendant's convictions for capital mur- 
der during the commission of a robbery 
were proper under Miss. Code Ann. § 97- 
3-19(2)(e) because the person killed did 
not have to have an interest in the prop- 
erty taken. Gillett v. State, 56 So. 3d 469 
(Miss. 2010), writ of certiorari denied by 
132 S. Ct. 844, 181 L. Ed. 2d 552, 2011 
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U.S. LEXIS 8944, 80 U.S.L.W. 3355 (U.S. 
2011), remanded by 2014 Miss. LEXIS 287 
(Miss. June 12, 2014). 

In a case in which defendant did not act 
when he first saw the two victims in bed 
but instead: (1) returned to his car, (2) 
retrieved his revolver, (3) knocked on the 
front door and kicked it in when no one 
answered, (4) pushed past one victim, (5) 
shot the first victim and pursued him 
briefly, and (6) found the second victim 
and shot her three times, there was suffi- 
cient evidence of deliberate design to sup- 
port his two convictions for capital mur- 
der, in violation of Miss. Code Ann. § 97- 
3-19(l)(a). Williams v. State, 29 So. 3d 53 
(Miss. Ct. App. 2009), writ of certiorari 
denied by 29 So. 3d 774, 2010 Miss. LEXIS 
116 (Miss. 2010). 

After the victim stated that he wanted 
to have sex with defendant's sister, defen- 
dant became enraged, picked up a lead 
pipe, walked away from the campsite, told 
two witnesses that he was going to kill the 
victim, returned to the campsite ten min- 
utes later, and beat the victim in the head 
repeatedly with the pipe; defendant took 
the victim's keys and truck, put the body 
in the truck, drove to Alabama, and put 
the victim's body on the side of the road. 
The evidence was sufficient to support 
defendant's conviction for capital murder 
in violation of Miss. Code Ann. § 97-3- 
19(2)(e). Woods v. State, 14 So. 3d 767 
(Miss. Ct. App. 2009). 

In defendant's trial on a charge of capi- 
tal murder, the court rejected defendant's 
claim that the prosecution failed to pro- 
duce evidence sufficient to convict him of 
the underlying felony of robbery because 
defendant's possession of the deceased vic- 
tim's wallet created a reasonable infer- 
ence that the property was stolen; the 
State's theory of the case was that defen- 
dant went back to the motel where he and 
the victim had been staying to get back 
what was rightfully his-the money in the 
victim's wallet, and the evidence, al- 
though circumstantial, supported this 
theory. During the State's case-in-chief, 
evidence was presented to establish that, 
after defendant left the motel earlier in 
the day, the victim feared his return, and 
when defendant did return and was un- 
able to access the room, a motel employee 



told him that the door was locked from the 
inside; additional evidence was presented 
that defendant had received a significant 
amount of money from his mother for a 
business that he planned to start and that 
defendant was supporting the victim and 
was the source of the cash found inside 
her wallet. Goff v. State, 14 So. 3d 625 
(Miss. 2009), modified by 2009 Miss. 
LEXIS 406 (Miss. Aug. 27, 2009), writ of 
certiorari denied by 559 U.S. 944, 130 S. 
Ct. 1513, 176 L. Ed. 2d 122, 2010 U.S. 
LEXIS 1251, 78 U.S.L.W. 3480 (2010). 

Sufficient evidence existed to support 
defendant's conviction for capital murder 
when the evidence showed defendant was 
angry with the victim about his employ- 
ment arrangement with the victim; defen- 
dant's girlfriend testified that defendant 
took the victim's money, credit cards, and 
car keys during the course of the murder. 
Lima v. State, 7 So. 3d 903 (Miss. 2009). 

Because defendant and his brother-in- 
law acted in concert in assaulting a victim 
and the victim died, the evidence was 
sufficient to support defendant's convic- 
tion of capital murder even in the absence 
of evidence that he, and not his brother- 
in-law, fired the fatal shot. Moffett v. 
State, 3 So. 3d 165 (Miss. Ct. App. 2009). 

While the evidence against defendant 
was not overwhelming, there was suffi- 
cient evidence to establish his guilt under 
Miss. Code Ann. § 97-3-19(2)(e) (Rev. 
2006): a witness testified that defendant 
told him that if he did not get the money to 
pay his probation officer he was going to 
"hit the barbershop man up"; the witness 
stated that the day of the murder he saw 
defendant in a bloody shirt, and defendant 
told him that he had just "hit a lick"; the 
witness testified that he gave defendant 
the pistol used in the commission of the 
murder; and, inter alia, another witness 
testified that he saw defendant walking 
toward a pathway that led in the direction 
of the barbershop with a gun prior to the 
murder. Mitchell v. State, 21 So. 3d 633 
(Miss. Ct. App. 2008), writ of certiorari 
denied by 20 So. 3d 680, 2009 Miss. LEXIS 
575 (Miss. 2009). 

Where the co-indictee testified that he 
and defendant went to the victim's house 
to sell him some stones, they gave the 
victim an empty bag; defendant stabbed 
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the victim and took his wallet which con- 
tained $160. The co-indictee's testimony 
was sufficient to support defendant's con- 
viction for capital murder; the trial court 
did not err by denying his motion for a 
JNOV. Spurlock v. State, 13 So. 3d 301 
(Miss. Ct. App. 2008), writ of certiorari 
denied by 14 So. 3d 731, 2009 Miss. LEXIS 
343 (Miss. 2009). 

Defendant's convictions for robbery and 
capital murder were appropriate because, 
while the circuit court erred in allowing 
references to a deceased codefendant's 
statement to law enforcement to corrobo- 
rate defendant's statement, the violation 
of defendant's constitutional right to con- 
front the witness was harmless since the 
weight of the evidence was overwhelming. 
Defendant's own statement confessing to 
robbing the victim and stabbing him in 
the abdomen with a screwdriver was en- 
tered into evidence; other evidence in- 
cluded an officer's and sheriff's recounting 
of the "treasure hunt" with the codefen- 
dant, where they traveled to various areas 
and retrieved evidence that corroborated 
defendant's statement to a "T." Singleton 
v. State, 1 So. 3d 930 (Miss. Ct. App. 2008). 

Evidence was sufficient to convict defen- 
dant of capital murder where two wit- 
nesses testified that defendant was at the 
scene of the robbery and murder and that 
the contact one witness had with defen- 
dant and with the gun during the course 
of the robbery left the gunshot residue on 
the witness's hands. Grant v. State, 8 So. 
3d 213 (Miss. Ct. App. 2008), writ of cer- 
tiorari denied by 12 So. 3d 531, 2009 Miss. 
LEXIS 207 (Miss. 2009). 

Defendant's conviction for capital mur- 
der in violation of Miss. Code Ann. § 97- 
3-19(2)(e) was appropriate because defen- 
dant admitted that he went to an 
individual's house with the intention of 
stealing the victim's personal property 
and further admitted to shooting the vic- 
tim; he also admitted that the crack co- 
caine at issue was stolen from the victim. 
The only dispute was how he came into 
possession of the crack cocaine and a wit- 
ness testified that after shooting the vic- 
tim, defendant rolled the victim over and 
picked up a pill bottle. Nelson v. State, 995 
So. 2d 799 (Miss. Ct. App. 2008), writ of 
certiorari denied by 999 So. 2d 374, 2008 
Miss. LEXIS 660 (Miss. 2008). 



Defendant's conviction for the capital 
murder of his brother in violation of Miss. 
Code Ann. § 97-3-19(2)(d) was appropri- 
ate, in part because two witnesses testi- 
fied that after their failed attempts to 
murder the brother and his wife in ex- 
change for money, defendant contacted 
them and told them that he found some- 
one else to complete the job. Thus, defen- 
dant's argument that the State failed to 
meet its burden because there was no 
direct evidence proving that anything of 
value was offered or exchanged for the 
killing of the brother was without merit. 
Vickers v. State, 994 So. 2d 200 (Miss. Ct. 
App. 2008), writ of certiorari denied by 
998 So. 2d 1010, 2008 Miss. LEXIS 675 
(Miss. 2008). 

Evidence was sufficient to find defen- 
dant committed a burglary in a capital 
murder case as there was a pry mark on 
the front door, the front door was left ajar, 
a television was missing, and drawers 
were left open, and defendant was found 
in possession of the victim's personal prop- 
erty shortly after the burglary. Evidence 
also showed that defendant broke into the 
victims's house, killed her, and stole some 
of her personal belongings because he 
desired money to purchase drugs, and 
further testimony established that he sold 
the television and used the proceeds to 
purchase crack. Young v. State, 981 So. 2d 
308 (Miss. Ct. App. 2007), writ of certio- 
rari denied by 979 So. 2d 691, 2008 Miss. 
LEXIS 206 (Miss. 2008). 

There was sufficient circumstantial evi- 
dence to convict defendant of capital mur- 
der even without direct evidence because: 
(1) the witnesses testified that the victim's 
credit cards were missing after his death, 
that his pockets were turned inside out, 
that one card was used at several stores, 
and that defendant was in each of the 
stores where the card was used; (2) there 
was a video of defendant purchasing a 
television at one of the stores where de- 
fendant used the victim's credit card after 
his death; (3) the evidence was corrobo- 
rated by defendant's friend who stated 
that he drove defendant to the different 
stores and witnessed defendant using the 
credit cards to purchase items; and (4) 
when the police told defendant that defen- 
dant was being questioned about the sto- 
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len credit cards, defendant blurted out 
that defendant did not kill defendant's 
uncle even before the police realized that 
defendant was related to the victim. 
Smith v. State, 984 So. 2d 295 (Miss. Ct. 
App. 2007). 

In a case where defendant slammed his 
car into a patrol car that was blocking his 
path during a chase, the evidence was 
sufficient to support a capital murder con- 
viction under Miss Code Ann. § 97-3- 
19(2)(a) because it supported the finding 
that defendant knew the victim was a 
peace officer at the moment of impact; the 
officer was standing outside of his vehicle, 
which was stopped with the blue lights 
flashing. White v. State, 964 So. 2d 1181 
(Miss. Ct. App. 2007). 

Circuit court did not err in denying 
defendant's motion for motion for a di- 
rected verdict, or defendant's motion for a 
new trial, because evidence was sufficient 
to convict defendant of capital murder as a 
result of felonious abuse of a child under 
Miss. Code Ann. § 97-3-19(2)(f); from the 
facts presented in the case, taken in the 
light most favorable to the verdict, defen- 
dant was in charge of caring for a two- 
year-old child who was healthy and in 
good condition when she went into defen- 
dant's care, and less than two weeks later, 
the child was found dead, covered in 
bruises and abrasions, had lost a signifi- 
cant amount of hair, and had the skin 
burned off of her feet and ankles. Berry v. 
State, 980 So. 2d 936 (Miss. Ct. App. 

2007) , writ of certiorari denied by 979 So. 
2d 691, 2008 Miss. LEXIS 204 (Miss. 

2008) . 

In a capital murder case, defendant's 
motion for a new trial and/or judgment 
notwithstanding the verdict was properly 
denied because three victims testified 
they witnessed an assault on a victim, 
defendant was observed removing the vic- 
tim from a trunk of a car and leading him 
into a cornfield, defendant was observed 
firing a gun six times at the victim, and 
defendant made incriminating statements 
about his role in the murder. Strahan v. 
State, 955 So. 2d 968 (Miss. Ct. App. 
2007). 

In a capital murder case, because there 
was sufficient evidence, both circumstan- 
tial and in the form of a key witness's 



testimony, for a reasonable jury to find 
that defendant committed murder during 
the commission of a robbery, it was not 
error for the trial court to deny defen- 
dant's proposed instruction for a directed 
verdict. Ross v. State, 954 So. 2d 968 
(Miss. 2007). 

Evidence was sufficient to sustain the 
underlying felony of robbery in a capital 
murder case, and thus the capital murder 
conviction, where officers discovered de- 
fendant in possession of the victim's truck 
and a sword taken from the victim's 
trailer, and in addition to his possession of 
the property, there was testimony that 
defendant admitted that the truck was 
stolen. Spicer v. State, 921 So. 2d 292 
(Miss. 2006), writ of certiorari denied by 
549 U.S. 993, 127 S. Ct. 493, 166 L. Ed. 2d 
364, 2006 U.S. LEXIS 8022, 75 U.S.L.W. 
3233 (2006). 

In a case where defendant was con- 
victed of capital murder during the com- 
mission of a robbery when he killed his 
father and stole his father's revolver and 
car, the jury's verdict was not against the 
overwhelming weight of the evidence be- 
cause, inter alia: (1) there was testimony 
that placed defendant at or near the scene 
of the crime; (2) several area residents 
testified to hearing loud bangs around the 
time defendant was at the scene of the 
crime, and to hearing a car door slam, 
tires squeal, and a car speed off from the 
area moments after hearing the unidenti- 
fied loud bangs; and (3) there was testi- 
mony that the revolver found at the scene 
of defendant's car accident belonged to his 
father. Boone v. State, 964 So. 2d 512 
(Miss. Ct. App. 2006), writ of certiorari 
denied en banc by 964 So. 2d 508, 2007 
Miss. LEXIS 515 (Miss. 2007). 

There was sufficient evidence to support 
a capital murder conviction with the un- 
derlying felony of robbery due to eyewit- 
ness testimony, the finding of the victim's 
personal effects that defendant's mother 
had discarded, the finding of the murder 
weapon near defendant, the finding of 
shell casings in defendant's house, and the 
fact that defendant was found near the 
victim's stolen vehicle. Ramsey v. State, 
959 So. 2d 15 (Miss. Ct. App. 2006), writ of 
certiorari denied en banc by 958 So. 2d 
1232, 2007 Miss. LEXIS 588 (Miss. 2007). 
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Defendant's conviction for capital mur- 
der pursuant to Miss. Code Ann. § 97-3- 
19(2)(f) was appropriate because the state 
presented substantial evidence that sup- 
ported the verdict, including testimony 
that the victim, a child, did not suffer 
splash burns and that her injuries were 
consistent with being held or immersed in 
hot water. Williams v. State, 937 So. 2d 35 
(Miss. Ct. App. 2006). 

Defendant attempted to assert that the 
jury did not have sufficient evidence to 
convict him of murder with the underlying 
offense of robbery; this argument hung on 
the fact that the robbery occurred right 
after the murder. The time between the 
murder and the robbery, however, formed 
a continuous chain of events; therefore, 
there was compliance with the statute's 
intent, and the evidence was sufficient to 
support the convictions. Shaw v. State, 
915 So. 2d 442 (Miss. 2005). 

There was ample evidence to support 
the jury's verdict convicting defendant of 
capital murder because (1) an accomplice 
testified that he and defendant attempted 
to rob the victims and thus proved the 
underlying felony of robbery, Miss. Code 
Ann. § 97-3-79; (2) three detectives testi- 
fied that defendant confessed to shooting 
the deceased victim; and (3) defendant's 
letters to the accomplice apparently ex- 
pressed defendant's concern in the accom- 
plice's testimony against him. Thus, the 
trial court did not err in denying defen- 
dant's motion to dismiss and for a judg- 
ment of acquittal. Moore v. State, 914 So. 
2d 185 (Miss. Ct. App. 2005), writ of cer- 
tiorari denied by 921 So. 2d 344, 2005 
Miss. LEXIS 745 (Miss. 2005). 

In a capital murder case, a conviction 
was based on substantial evidence where 
the evidence showed that defendant par- 
ticipated in a robbery where three victims 
were killed by beating; the intent to kill 
was not required to support the conviction 
where the jury found that the homicides 
were committed during a robbery. Le v. 
State, 913 So. 2d 913 (Miss. 2005), writ of 
certiorari denied by 546 U.S. 1004, 126 S. 
Ct. 622, 163 L. Ed. 2d 508, 2005 U.S. 
LEXIS 8254, 74 U.S.L.W. 3288 (2005). 

In a capital murder case, the evidence 
was sufficient to convict defendant of the 
underlying felony of robbery because jury 



could have found that (1) the inmate 
killed the victim in the garage; (2) took 
her house and car keys from her; (3) 
dragged her body and placed it in the 
trunk of the car; and (4) took the keys 
intending to take her car, and that he 
either failed to do so or intended to return 
at a later time. Knox v. State, 901 So. 2d 
1257 (Miss. 2005), writ of certiorari de- 
nied by 546 U.S. 1063, 126 S. Ct. 797, 163 
L. Ed. 2d 630, 2005 U.S. LEXIS 9080, 74 
U.S.L.W. 3335 (2005). 

Evidence was sufficient to convict defen- 
dant of capital murder under Miss. Code 
Ann. § 97-3-19 where it was shown that 
he had felonious intent to commit robbery 
under Miss. Code Ann. § 97-3-79 in that 
he admitted that his plan was to kill the 
victim and take the victim's car to Chicago 
to get away, and he packed his belongings 
and left them outside the victim's house 
for easy access. Walker v. State, 913 So. 2d 
198 (Miss. 2005), writ of certiorari denied 
by 546 U.S. 1038, 126 S. Ct. 743, 163 L. 
Ed. 2d 581, 2005 U.S. LEXIS 8688, 74 
U.S.L.W. 3322 (2005), remanded by 2006 
Miss. LEXIS 156 (Miss. Mar. 9, 2006). 

There was sufficient evidence to convict 
defendant of capital murder under Miss. 
Code Ann. § 97-3-19 with armed robbery 
as the underlying felony under Miss. Code 
Ann. § 97-3-79 in that he confessed to and 
described the murder and the accounts 
matched the cashier's and other wit- 
nesses'. Bush v. State, 895 So. 2d 836 
(Miss. 2005). 

Capital murder is the killing of a hu- 
man being without the authority of law by 
any means or when done with or without 
any design to effect death, by any person 
engaged in the commission of the crime of 
robbery; the jury could have easily in- 
ferred that defendant knew about the 
money on the victim's person, shot him in 
the back of the head, and proceeded to 
take the money from the victim's pocket; 
the court will reverse only when reason- 
able and fair-minded jurors could find the 
accused not guilty. Miller v. State, 885 So. 
2d 97 (Miss. Ct. App. 2004). 

Evidence included the testimony of the 
witnesses who saw defendant and co-de- 
fendant together throughout the evening, 
the blood evidence, the items found at 
co-defendant's home, and defendant's con- 
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fession; thus, reasonable, fair-minded ju- 
rors could find beyond a reasonable doubt 
that defendant was guilty of robbery and 
capital murder. Therefore, the trial court 
did not err in denying defendant's motion 
for a directed verdict. Branch v. State, 882 
So. 2d 36 (Miss. 2004), writ of certiorari 
denied by 544 U.S. 907, 125 S. Ct. 1595, 
161 L. Ed. 2d 282, 2005 U.S. LEXIS 2289, 
73 U.S.L.W. 3530 (2005). 

Sufficient evidence supported the capi- 
tal murder conviction of an aider and 
abettor who provided a gun that was used 
in a murder; defendant admitted that he 
thought his accomplice was planning to 
steal the victim's car, and the jury specifi- 
cally found that defendant had intended 
to kill the victim. Lynch v. State, 877 So. 
2d 1254 (Miss. 2004), writ of certiorari 
denied by 543 U.S. 1155, 125 S. Ct. 1299, 
161 L. Ed. 2d 122, 2005 U.S. LEXIS 1592, 
73 U.S.L.W. 3495 (2005). 

Evidence was sufficient to convict defen- 
dant of capital murder where the jury 
heard defendant's version of events and 
decided instead that the State's account of 
the victim's death was correct; the verdict 
of guilty was upheld as it was not the 
result of prejudice, bias or fraud, and was 
not against the weight of the evidence. 
Palmer v. State, 878 So. 2d 1009 (Miss. Ct. 
App. 2004), writ of certiorari denied by 
878 So. 2d 67, 2004 Miss. LEXIS 945 
(Miss. 2004). 

Capital murder conviction and death 
sentence were affirmed because there was 
sufficient evidence to support the underly- 
ing charge of attempted rape, the State's 
evidence concerning the underlying 
charge was not based upon circumstantial 
evidence, and defendant's claims that he 
received ineffective assistance of counsel 
at his trial were without merit. Powers v. 
State, 883 So. 2d 20 (Miss. 2003), writ of 
certiorari denied by 543 U.S. 1155, 125 S. 
Ct. 1297, 161 L. Ed. 2d 121, 2005 U.S. 
LEXIS 1584, 73 U.S.L.W. 3495 (2005). 

Evidence was sufficient to support de- 
fendant's conviction for capital murder 
where defendant was identified as the 
shooter by an independent witness and by 
a codefendant, testimony revealed that 
defendant had pulled away from the car, 
raised his hands in the air, jumped back, 
and fired the gun, and a codefendant 



stated that when defendant returned to 
the car, defendant said that the victim 
sprayed him in the face with mace so he 
shot him. Howell v. State, 860 So. 2d 704 
(Miss. 2003), writ of certiorari dismissed 
by 543 U.S. 440, 125 S. Ct. 856, 160 L. Ed. 
2d 873, 2005 U.S. LEXIS 1371, 18 Fla. L. 
Weekly Fed. S 105 (2005). 

Evidence that defendant was one of five 
men who robbed a store owner and that 
defendant shot and killed the store owner 
during the robbery was sufficient to sup- 
port defendant's conviction of and life sen- 
tence for capital murder. Ellis v. State, 856 
So. 2d 561 (Miss. Ct. App. 2003), writ of 
certiorari denied by 860 So. 2d 1223, 2003 
Miss. LEXIS 892 (Miss. 2003). 

Evidence was sufficient to uphold defen- 
dant's capital murder conviction, even in 
the absence of fingerprint and DNA evi- 
dence, because defendant's dentition 
matched the bite marks found on the 
victim's body, he lived two blocks away 
from the victim, his former girlfriend tes- 
tified that he liked to bite her on the 
breast and neck during intercourse, he 
smelled of burnt wood or clothes the morn- 
ing after the murder, and he confessed to a 
detective that he had a temper and that is 
why the incident occurred. Howard v. 
State, 853 So. 2d 781 (Miss. 2003), writ of 
certiorari denied by 540 U.S. 1197, 124 S. 
Ct. 1455, 158 L. Ed. 2d 113, 2004 U.S. 
LEXIS 1327, 72 U.S.L.W. 3537 (2004). 

Where two witnesses testified they saw 
defendant leave their slain mother's store 
carrying a money bag and their mother's 
purse, other witnesses placed defendant 
near the crime scene, and he admitted to a 
cellmate that he hit a woman with pipe 
wrench and took her purse and money 
bag, the evidence was legally sufficient to 
support defendant's conviction for capital 
murder. Shelton v. State, 853 So. 2d 1171 
(Miss. 2003). 

Where the defendant did not attempt to 
rebut any of the state's evidence, the court 
was required to take the evidence pre- 
sented by the state as true and to affirm 
the trial court's denial of his motion for a 
directed verdict as well as his motion for 
jnov. Morris v. State, 777 So. 2d 16 (Miss. 
2000). 

Evidence was sufficient to support a 
conviction for capital murder where the 
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state presented testimony about the 
events surrounding the robbery of two 
businesses and the defendant's presence 
and participation in the robbery, estab- 
lished that the defendant owned the gun 
used as the murder weapon, and also 
established that the victim died from a 
gunshot wound inflicted during the rob- 
bery. Ellis v. State, — So. 2d — , 2000 Miss. 
App. LEXIS 385 (Miss. Ct. App. Aug. 15, 

2000) , reversed by, remanded by 790 So. 
2d 813, 2001 Miss. LEXIS 114 (Miss. 

2001) . 

Circumstantial evidence was sufficient 
to support the defendant's conviction for 
capital murder while in the commission of 
felonious child abuse, notwithstanding 
the defendant's offer of a hypothesis con- 
sistent with his innocence. James v. State, 
— So. 2d — , 2000 Miss. App. LEXIS 164 
(Miss. Ct. App. Apr. 11, 2000), opinion 
withdrawn by, substituted opinion at, re- 
manded by 777 So. 2d 682, 2000 Miss. 
App. LEXIS 457 (Miss. Ct. App. 2000). 

Evidence supported a conviction for 
capital murder with the underlying felony 
being sexual battery where photographs 
and testimony established that the victim 
was under the age of 14, medical testi- 
mony established sexual penetration, and 
eyewitness testimony and bite marks on 
the victim identified the defendant as the 
perpetrator. Brooks v. State, 748 So. 2d 
736 (Miss. 1999). 

The evidence was sufficient to establish 
that the murder victim was a deputy sher- 
iff and was sufficient to sustain a convic- 
tion for capital murder, notwithstanding 
that the state did not produce a written 
appointment and oath of the victim that 
specifically addressed the office of deputy 
sheriff where (1) the sheriff testified that 
the victim was a deputy, and was in 
charge of the jail, pursuant to his control, 
consent, and approval, (2) numerous wit- 
nesses testified that, when he was killed, 
the victim was wearing a deputy sheriff's 
uniform and a badge with an inscription of 
his name, and (3) the victim had, under 
the administration of a previous sheriff, 
signed an oath of office. Stevenson v. 
State, 733 So. 2d 177 (Miss. 1998). 

Substantial circumstantial evidence ex- 
isted for the jury to find that the prosecu- 
tion met its burden of proof regarding the 



kidnapping and murder of the victim; 
therefore, evidence was sufficient to sup- 
port the defendant's conviction for capital 
murder. Underwood v. State, 708 So. 2d 18 
(Miss. 1998). 

Evidence supported jury's verdict of 
guilt for capital murder committed while 
engaged in child abuse, despite defen- 
dant's claim that child had fallen from 
bed; State presented no fewer than five 
medical witnesses who testified that child 
could not have been injured the way de- 
fendant claimed she was, and defendant 
had sole custody of child on day injuries 
were inflicted. (Per Pittman, J., with two 
Justices concurring, two Justices concur- 
ring in the result only, and one Justice 
concurring in part.) Kolberg v. State, 704 
So. 2d 1307 (Miss. 1997). 

Finding that murder was committed 
during course of robbery, meeting statu- 
tory definition of capital murder, was sup- 
ported by defendant's own statements to 
police and to newsman and by fact that he 
took victims' purses, jewelry, and car. 
Wilcher v. State, 697 So. 2d 1087 (Miss. 
1997), reh'g denied, 697 So. 2d 1191 (Miss. 
1997), cert, denied, 522 U.S. 1053, 118 S. 
Ct. 705, 139 L. Ed. 2d 647 (1998), reh'g 
denied, 522 U.S. 1154, 118 S. Ct. 1181, 140 
L. Ed. 2d 188 (1998). 

Conviction of capital murder was sup- 
ported by evidence that defendant 
planned to "get" his wife by harming one 
of her children, that defendant lacked 
alibi during time of victim's disappear- 
ance, that defendant gave conflicting ac- 
counts of scratches on his face and body, 
that defendant attempted to get 2 differ- 
ent women to say that they had scratched 
him, and that defendant told a friend that 
he had killed victim. Taylor v. State, 672 
So. 2d 1246 (Miss. 1996), cert, denied, 519 
U.S. 994, 117 S. Ct. 486, 136 L. Ed. 2d 379 
(1996), reh'g denied, 519 U.S. 1085, 117 S. 
Ct. 755, 136 L. Ed. 2d 692 (1997). 

Finding that defendant was under life 
sentence when murder was committed, 
which allowed conviction for capital mur- 
der, was supported by certified copy of 
order of prior conviction and life sentence, 
and by testimony of Department of Cor- 
rections supervisor of probation and pa- 
role services that defendant was on parole 
from life sentence when murder was com- 
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mitted. Taylor v. State, 672 So. 2d 1246 
(Miss. 1996), cert, denied, 519 U.S. 994, 
117 S. Ct. 486, 136 L. Ed. 2d 379 (1996), 
reh'g denied, 519 U.S. 1085, 117 S. Ct. 
755, 136 L. Ed. 2d 692 (1997). 

For defendant to be convicted of capital 
murder, state was not required to prove 
that defendant's prior conviction resulting 
in life sentence was valid; state was only 
required to prove that defendant was "un- 
der sentence of life imprisonment." Taylor 
v. State, 672 So. 2d 1246 (Miss. 1996), cert, 
denied, 519 U.S. 994, 117 S. Ct. 486, 136 
L. Ed. 2d 379 (1996), reh'g denied, 519 
U.S. 1085, 117 S. Ct. 755, 136 L. Ed. 2d 
692 (1997). 

Evidence that money and money orders 
were taken from victim's presence before 
victim was fatally shot and that money 
orders were found in defendant's posses- 
sion when he was arrested was sufficient 
to support conviction of capital murder 
during commission of robbery, despite in- 
consistencies in testimony of defendant's 
accomplice. Holly v. State, 671 So. 2d 32 
(Miss. 1996), post-conviction relief denied, 
cert, denied, 518 U.S. 1025, 116 S. Ct. 
2565, 135 L. Ed. 2d 1082 (1996), reh'g 
denied, 518 U.S. 1048, 117 S. Ct. 26, 135 
L. Ed. 2d 1119 (1996). 

Evidence supported felony-murder con- 
viction of defendant, even though he 
claimed he formed intent to commit 
sexual battery upon victim only after she 
was already dead, and that his act of 
inserting a stick into her vagina after he 
had apparently drowned her could not 
serve as a felony-murder predicate; there 
was testimony from accomplice that de- 
fendant had attempted to have vaginal 
intercourse with victim, and had suc- 
ceeded in having anal intercourse, before 
he drowned her and that after defendant 
had inserted the stick he told accomplice 
that he "had always wanted to do that." 
Walker v. State, 671 So. 2d 581 (Miss. 
1995), cert, denied, 519 U.S. 1011, 117 S. 
Ct. 518, 136 L. Ed. 2d 406 (1996). 

Testimony from accomplices provided 
sufficient evidence to sustain defendant's 
murder conviction; contradictions in ac- 
complice testimony were minor and did 
not concern defendant's role in the crime. 
Ballenger v. State, 667 So. 2d 1242 (Miss. 
1995), cert, denied, 518 U.S. 1025, 116 S. 



Ct. 2565, 135 L. Ed. 2d 1082 (1996), reh'g 
denied, 518 U.S. 1048, 117 S. Ct. 26, 135 
L. Ed. 2d 1119 (1996). 

Psychological examinations that alleg- 
edly showed that it was improbable that 
defendant was mastermind of robbery and 
murder were not relevant in determining 
whether evidence was sufficient for con- 
viction, where examinations were not in- 
troduced as evidence at trial or were not 
offered until sentencing phase, at which 
one examination was admitted for identi- 
fication purposes only. Ballenger v. State, 
667 So. 2d 1242 (Miss. 1995), cert, denied, 
518 U.S. 1025, 116 S. Ct. 2565, 135 L. Ed. 
2d 1082 (1996), reh'g denied, 518 U.S. 
1048, 117 S. Ct. 26, 135 L. Ed. 2d 1119 
(1996). 

The evidence was sufficient to support a 
conviction for capital murder where the 
defendant was seen on the night the vic- 
tim was killed in the same area where she 
had been seen, the defendant was in the 
vicinity of the crime scene the following 
morning, the defendant was a "non- 
secreter" and forensic evidence showed 
that semen found in the victim's vagina 
was from a non-secreter, and the DNA 
banding pattern from the defendant's 
blood matched one of the patterns found 
in the victim's vaginal swab. Parker v. 
State, 606 So. 2d 1132 (Miss. 1992). 

In a capital murder prosecution, there 
was sufficient evidence to support the ju- 
ry's verdict that the murder occurred dur- 
ing the course of an armed robbery, in 
spite of the defendant's argument that the 
alleged robbery was completed long before 
the victim was killed 60 miles away in 
another county, where the jury was in- 
structed that it was necessary for them to 
find that the defendant had the intent to 
rob when the killing was done, the evi- 
dence offered at trial put the defendant in 
the same neighborhood as the victim on 
the date in question, there was evidence of 
violence in the victim's home, within a few 
hours the defendant was seen approxi- 
mately 60 miles away in possession and 
control of the victim's car, and the victim's 
personal effects were found in the general 
vicinity of the car. Mackbee v. State, 575 
So. 2d 16 (Miss. 1990). 

Valid subsection (2)(e) of this section 
capital murder conviction must be sup- 



258 



Crimes Against Persons 



§ 97-3-19 



ported by evidence legally sufficient to 
support conviction of both murder and 
underlying felony had either been charged 
alone. Fisher v. State, 481 So. 2d 203 
(Miss. 1985). 

Testimony of accomplice, which is cor- 
roborated by bloodstain and fiber tests 
and which is directly disputed only by 
another accomplice whose testimony is 
not convincing, is sufficient to support 
conviction for capital murder. Johnson v. 
State, 477 So. 2d 196 (Miss. 1985), cert, 
denied, 476 U.S. 1109, 106 S. Ct. 1958, 90 
L. Ed. 2d 366 (1986), reh'g denied, 476 
U.S. 1189, 106 S. Ct. 2930, 91 L. Ed. 2d 
557 (1986). 

Defendant's conviction for murder while 
engaged in robbery in violation of subsec- 
tion (2)(e) of this section was adequately 
supported by the evidence, where a foren- 
sic pathologist testified that the cause of 
the victim's death was cardiac arrest re- 
sulting from stress compatible with blows 
to his head, where two eye witnesses saw 
defendant and the victim struggling in a 
restroom, and it appeared that the defen- 
dant had partially pulled the victim's bill- 
fold out of his back pocket, where forensic 
investigation revealed that the blood on 
the floor of the restroom was the victim's 
type but not the defendant's, and that 
blood on the defendant's face and hand 
was also of the victim's type, and where 
arresting officers found the victim's bill- 
fold in the defendant's possession 15 min- 
utes after the victim's death. Jackson v. 
State, 441 So. 2d 1382 (Miss. 1983). 

Testimony that a certain carburetor was 
found in defendant's apartment, that de- 
fendant rented the truck which was used 
in the robbery and returned it the next 
day, and that the body found in the woods 
was that of the robbery victim constituted 
sufficient evidence to sustain defendant's 
conviction of capital murder; and in viola- 
tion of subsection (2)(c) of this section 
imposition of the death sentence was not 
disproportionate, wanton, or freakish 
when compared to cases involving similar 
crimes, nor was the sentence imposed 
under the influence of passion, prejudice, 
or any other arbitrary factors, where de- 
fendant had been engaged in robbing the 
victim, committed the murder for pecuni- 
ary gain, had previously been convicted of 



a felony involving the use or threat of 
violence, and committed the murder in an 
especially heinous, atrocious, and cruel 
manner. Hill v. State, 432 So. 2d 427 
(Miss. 1983), cert, denied, 464 U.S. 977, 
104 S. Ct. 414, 78 L. Ed. 2d 352 (1983), 
habeas corpus granted, 667 F. Supp. 314 
(N.D. Miss. 1987), aff'd in part, rev'd in 
part, 887 F.2d 513 (5th Cir. 1989), opinion 
supplemented on denial of reh'g, 891 F.2d 
89 (5th Cir. 1989), vacated, 498 U.S. 801, 
111 S. Ct. 28, 112 L. Ed. 2d 6 (1990), on 
remand, 920 F.2d 249 (5th Cir. 1990), 
post-conviction relief granted, 659 So. 2d 
547 (Miss. 1995), reh'g denied, (Miss. 
1995). 

In a prosecution for murdering a con- 
stable while such constable was attempt- 
ing to serve an arrest warrant, defen- 
dant's conviction of murder was 
adequately supported by testimony in- 
cluding that of the defendant's son who 
stated that his father stated he shot the 
constable and intended to do so. Polk v. 
State, 417 So. 2d 930 (Miss. 1982). 

In a capital murder prosecution, the 
jury properly found beyond a reasonable 
doubt that the alleged killing occurred 
while defendant was engaged in commit- 
ting the crime of robbery where the jury 
was fully instructed that it was necessary 
for them to find that defendant had the 
intent to rob when the murder was com- 
mitted and where, based on the defen- 
dant's actions as well as the surrounding 
circumstances, the evidence was sufficient 
to show such intent. Voyles v. State, 362 
So. 2d 1236 (Miss. 1978), cert, denied, 441 
U.S. 956, 99 S. Ct. 2184, 60 L. Ed. 2d 1059 
(1979). 

54. — Conviction not sustained. 

Conviction for depraved heart murder 
was not sustained by evidence that defen- 
dant and victim had been playing with 
gun all day, defendant picked up bracelet 
and asked victim if he could wear it, 
victim told him no, the 2 started joking 
around and horseplaying, defendant 
grabbed gun and cocked it, defendant put 
gun to victim's head, gun went off, and 
defendant fell to ground and started cry- 
ing; defendant's conduct of falling to 
ground and crying following shooting 
could be considered as consistent with 
accident, and there was no testimony in- 
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dicating that gun was defendant's, that he 
knew it was loaded, or that he pulled the 
trigger. Hankins v. City of Grenada, 669 
So. 2d 85 (Miss. 1996). 

The evidence was insufficient to support 
a defendant's conviction for murder for 
failure to properly feed and care for her 
daughter, who suffered from birth defects 
and required constant care, where the 
record was replete with hospital visits, 
doctors' office visits, "and a spasmodic, yet 
continuous, effort by the defendant to find 
help for the child and to deal with her 
numerous health problems"; the defen- 
dant should not have been held to a stan- 
dard of care that she could not give and 
which was not available to her even 
through charitable or government agen- 
cies. Clayton v. State, 652 So. 2d 720 
(Miss. 1995). 

Circumstantial evidence conviction will 
not be disturbed unless it is opposed by 
decided preponderance of evidence. 
Stokes v. State, 518 So. 2d 1224 (Miss. 
1988). 

In case in which testimony is so contra- 
dictory that it is virtually impossible to 
reconstruct what actually happened and 
there are number of unresolved issues, 
proof is not sufficient to sustain conviction 
for murder but is sufficient to sustain 
conviction for lesser included offense of 
manslaughter. Clemons v. State, 473 So. 
2d 943 (Miss. 1985). 

Evidence that deceased and accused 
killed in heat of passion or self-defense is 
insufficient to sustain murder conviction. 
Pigott v. State, 107 Miss. 552, 65 So. 583 
(1914). 

Conviction of murder not supported by 
evidence where deceased began shooting 
at defendant before defendant showed any 
intent to kill or do him bodily harm. Jones 
v. State, 60 So. 735 (Miss. 1913). 

Where evidence raises only issue of self- 
defense or manslaughter murder convic- 
tion will be reversed. Jones v. State, 98 
Miss. 899, 54 So. 724 (1911). 

"Maliciously" not same as "malice afore- 
thought," and conviction of murder where 
jury find that defendant wilfully and ma- 
liciously killed deceased with deadly 
weapon, is error. Brett v. State, 94 Miss. 
669, 47 So. 781 (1908). 



III. INSTRUCTIONS. 

55. In general. 

Inclusion of deliberate-design language 
included in a jury instruction in defen- 
dant's trial for capital murder merely bol- 
stered the State's burden of proof; any 
error in the language's inclusion was 
harmless. Husband v. State, 23 So. 3d 550 
(Miss. Ct. App. 2009), writ of certiorari 
dismissed by 31 So. 3d 1217, 2010 Miss. 
LEXIS 218 (Miss. 2010). 

Jury was properly instructed as to the 
elements of the crime charged; defendant 
was indicted on a charge of capital mur- 
der, and the jury instructions properly 
instructed the jury as to the elements of 
capital murder and as to what the jury 
was required to find in order to convict 
defendant. Grant v. State, 8 So. 3d 213 
(Miss. Ct. App. 2008), writ of certiorari 
denied by 12 So. 3d 531, 2009 Miss. LEXIS 
207 (Miss. 2009). 

Jury was properly instructed that it 
could consider as an aggravating factor 
the fact that defendant was previously 
convicted of another capital offense or of a 
felony involving the use or threat of vio- 
lence to the person, even though defen- 
dant's previous conviction was for man- 
slaughter, which was not a capital offense. 
Brown v. State, 890 So. 2d 901 (Miss. 
2004), writ of certiorari denied by 544 U.S. 
981, 125 S. Ct. 1842, 161 L. Ed. 2d 735, 
2005 U.S. LEXIS 3424, 73 U.S.L.W. 3620 
(2005). 

In a capital murder case, an instruction 
to the jurors that they should consider and 
weigh any aggravating and mitigating cir- 
cumstances but which cautioned them not 
to be swayed by mere sentiment, conjec- 
ture, sympathy, passion, prejudice, public 
opinion, or public feelings correctly stated 
the law, as it did not tell the jurors to 
completely disregard sympathy. Brown v. 
State, 890 So. 2d 901 (Miss. 2004), writ of 
certiorari denied by 544 U.S. 981, 125 S. 
Ct. 1842, 161 L. Ed. 2d 735, 2005 U.S. 
LEXIS 3424, 73 U.S.L.W. 3620 (2005). 

As defendant, on trial for capital mur- 
der, could be sentenced only to death or 
life imprisonment without the eligibility 
of parole, by instructing the jury that 
these were its only sentencing options, the 
trial judge properly gave the jury all the 
instructions that were needed. Brown v. 
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State, 890 So. 2d 901 (Miss. 2004), writ of 
certiorari denied by 544 U.S. 981, 125 S. 
Ct. 1842, 161 L. Ed. 2d 735, 2005 U.S. 
LEXIS 3424, 73 U.S.L.W. 3620 (2005). 

Trial court did not err in denying defen- 
dant's requested alibi instruction where 
the evidence showed that defendant was 
not present in the location where the 
crime was committed on dates before and 
after the date on which the victim was 
killed but did not raise an issue as to 
whether defendant was present in the 
area on the date of the offense. Smith v. 
State, 835 So. 2d 927 (Miss. 2002). 

In a prosecution in which the defendant 
was charged with depraved heart murder, 
it was not error to instruct the jury with 
regard to both depraved heart murder and 
deliberate design murder. Sanders v. 
State, 781 So. 2d 114 (Miss. 2001). 

Trial court did not improperly speculate 
on parole in capital murder case by telling 
venire about possibility of parole should 
defendant be sentenced to life in prison; 
trial court emphasized that court and jury 
had no control over parole, when further 
pressured by venire regarding parole eli- 
gibility, court gave truthful response, and 
at close of presentation of evidence, court 
properly instructed jury regarding options 
of life and death. Wiley v. State, 691 So. 2d 
959 (Miss. 1997), reh'g denied, 693 So. 2d 
384 (Miss. 1997), cert, denied, 522 U.S. 
886, 118 S. Ct. 219, 139 L. Ed. 2d 153 
(1997). 

Defendant is not per se entitled to man- 
slaughter instruction in murder case. 
Blue v. State, 674 So. 2d 1184 (Miss. 
1996), cert, denied, 519 U.S. 1030, 117 S. 
Ct. 588, 136 L. Ed. 2d 517 (1996). 

That murder was committed (1) while 
engaged in crime of robbery and (2) for 
pecuniary gain may not be given as two 
separate and independent aggravating 
circumstances, as they essentially com- 
prise one. When life is at state, a jury 
cannot be allowed to doubly weigh the 
commission of the underlying felony and 
the motive behind it as separate 
aggravators. Willie v. State, 585 So. 2d 
660 (Miss. 1991). 

Defendant on trial for murder less than 
capital was not entitled to requested rea- 
sonable doubt instruction where the jury 
had been properly and adequately in- 



structed on reasonable doubt, and the 
requested instruction was argumentative 
and abstract. Hunter v. State, 489 So. 2d 
1086 (Miss. 1986). 

Instruction that where defendant is 
only eyewitness to homicide, defendant's 
version of homicide, if reasonable, must be 
accepted as true need not be given where 
defendant's version of homicide is contra- 
dicted by state witness who received tele- 
phone call from victim immediately prior 
to homicide and where court has great 
difficulty reconciling physical evidence 
with defendant's account. Flanagin v. 
State, 473 So. 2d 482 (Miss. 1985). 

Instruction tailored specifically to facts 
of murder case is proper. Fairley v. State, 
467 So. 2d 894 (Miss. 1985), cert, denied, 
474 U.S. 855, 106 S. Ct. 160, 88 L. Ed. 2d 
133 (1985). 

Instruction which impermissibly directs 
jury to find defendant guilty of murder if 
homicide victim was willfully and deliber- 
ately killed by defendant without author- 
ity of law is not cured by giving of instruc- 
tion properly setting forth distinction 
between murder and manslaughter. 
Smith v. State, 463 So. 2d 1028 (Miss. 

1984) , overruled on other grounds, Ferrell 
v. State, 733 So. 2d 788(Miss. 1999). 

In a capital murder prosecution, even if 
one jury instruction was confusing, the 
underlying felony was adequately ex- 
plained in another instruction, which 
tracked the language of subsection (2)(e) 
of this section; accordingly, the jury was 
fully and fairly instructed as to the appli- 
cable law. Billiot v. State, 454 So. 2d 445 
(Miss. 1984), cert, denied, 469 U.S. 1230, 
105 S. Ct. 1232, 84 L. Ed. 2d 369 (1985), 
reh'g denied, 470 U.S. 1089, 105 S. Ct. 
1858, 85 L. Ed. 2d 154 (1985), post-convic- 
tion relief denied, 478 So. 2d 1043 (Miss. 

1985) , cert, denied, 475 U.S. 1098, 106 S. 
Ct. 1501, 89 L. Ed. 2d 901 (1986), denial of 
post-conviction relief aff'd, 655 So. 2d 1 
(Miss. 1995), cert, denied, 516 U.S. 1095, 
116 S. Ct. 818, 133 L. Ed. 2d 762 (1996), 
grant of habeas corpus rev'd, 135 F.3d 311 
(5th Cir. 1998). 

In a prosecution for murder while en- 
gaged in armed robbery, an instruction 
was not defective for failing to mention 
armed robbery, where the indictment 
stated armed robbery, the evidence was as 
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to armed robbery, the state secured in- 
structions on armed robbery, as did the 
defendant, and when all of the instruc- 
tions were read and considered as a whole, 
the jury had adequate instruction on the 
issues. Alexander v. State, 250 So. 2d 629 
(Miss. 1971). 

Where an indictment charged that the 
defendant did wilfully, unlawfully, feloni- 
ously, and of his malice aforethought, kill 
and murder the deceased, the indictment 
was sufficient to charge murder in the 
proper terms, and the state was entitled 
to instructions setting forth both the 
theory of a premeditated killing and the 
theory of a homicide resulting from the 
commission of a crime of violence. Wilson 
v. J. Ed Turner, Inc., 221 So. 2d 368 (Miss. 
1969). 

In a prosecution for murder an instruc- 
tion that if jury believed from the evidence 
that the defendant intentionally and un- 
lawfully pointed a pistol at and toward a 
crowd not in self-defense and not in un- 
lawful discharge of an official duty and 
discharged the pistol so intentionally 
pointed or aimed and by this discharge 
killed the deceased, then the jury should 
return a verdict of not guilty was im- 
proper. Bass v. State, 54 So. 2d 259 (Miss. 
1951). 

Instruction in murder prosecution is not 
erroneous as assuming defendant killed 
victim as it does not assume as fact that 
defendant inflicted fatal blow when it pro- 
vides "if the defendant was inflicting 
blows," the qualifying word "if" eliminat- 
ing any possibility of there being unwar- 
ranted assumption by jury. Dickins v. 
State, 208 Miss. 69, 43 So. 2d 366 (1949), 
error overruled 208 Miss. 69, 43 So. 2d 
887. 

Only approved instructions should be 
requested. Mott v. State, 123 Miss. 729, 86 
So. 514 (1920). 

56. Variance between pleadings and 
instructions. 

Jury was instructed it could find defen- 
dant guilty of murder if it found beyond a 
reasonable doubt that defendant had 
killed the victim with the deliberate de- 
sign to effect her death, and not in neces- 
sary self-defense, and the murder instruc- 
tion allowed the jury to return a verdict of 
guilt if it believed that defendant had 



killed the victim in some manner other 
than by decapitation; the murder instruc- 
tion was not fatally defective for permit- 
ting the jury to find that defendant had 
killed the victim by any method. Neal v. 
State, 15 So. 3d 388 (Miss. 2009). 

In a capital murder case, defendant 
made no objection to a jury instruction, so 
his error based on a variance was waived; 
even if it had not been, the jury was 
properly instructed to find all the ele- 
ments required for capital murder where 
the instructions stated that defendant, 
acting alone or with another, took per- 
sonal property from the victim, and dur- 
ing the course of the robbery, the victim 
was killed. Ramsey v. State, 959 So. 2d 15 
(Miss. Ct. App. 2006), writ of certiorari 
denied en banc by 958 So. 2d 1232, 2007 
Miss. LEXIS 588 (Miss. 2007). 

Defendant waived any objection to a 
variance of one day between the date of 
offense set out in the indictment and the 
date of offense set out in the jury instruc- 
tions by not objecting to the instructions 
as given at trial. Smith v. State, 835 So. 2d 
927 (Miss. 2002). 

There was no fatal variance between 
the pleadings and the instructions where 
the indictment charged that the defen- 
dant murdered the victim with malice 
aforethought, but the jury was instructed 
to convict the defendant if he killed the 
defendant while engaged in a robbery, 
since notwithstanding the "malice afore- 
thought" language, the indictment served 
notice on the defendant that he was 
charged with murder while engaged in the 
commission of an armed robbery. Bell v. 
State, 725 So. 2d 836 (Miss. 1998), cert, 
denied, 526 U.S. 1122, 119 S. Ct. 1777, 143 
L. Ed. 2d 805 (1999). 

57. Terms and definitions. 

No reversible error occurred when the 
capital-murder instruction incorrectly 
stated that the killing had to have been 
done with malice because the error fa- 
vored defendant by increasing the State's 
burden of proof. Harrell v. State, 134 So. 
3d 266 (Miss. 2014). 

Every murder committed with deliber- 
ate design was by definition done in the 
commission of an act imminently danger- 
ous to others, evincing a depraved heart; 
thus, the two versions of murder in Miss. 
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Code Ann. § 97-3-19(l)(b) (depraved 
heart) and (l)(a) (deliberate design) have 
been coalesced by the case law. Therefore, 
the trial court did not err when it allowed 
a "depraved heart murder" clause to be 
added to the deliberate design jury in- 
struction. Young v. State, — So. 2d — , 
2004 Miss. LEXIS 588 (Miss. May 27, 
2004), opinion withdrawn by, substituted 
opinion at 891 So. 2d 813, 2005 Miss. 
LEXIS 40 (Miss. 2005). 

Instruction defining offense of murder, 
which contained surplus language that 
killing must not have been in necessary 
self-defense, was not prejudicial to defen- 
dant in murder prosecution; such surplus 
language served only to raise state's bur- 
den of proof. De La Beckwith v. State, 707 
So. 2d 547 (Miss. 1997), cert, denied, 525 
U.S. 880, 119 S. Ct. 187, 142 L. Ed. 2d 153 
(1998). 

Trial court's refusal to give defendant's 
proposed instruction setting out elements 
of murder offense and instructing jury 
that prosecution was required to prove 
each and every one of those elements 
beyond a reasonable doubt did not consti- 
tute reversible error in murder prosecu- 
tion, where charges given, taken together, 
fully and fairly instructed jury on ele- 
ments of murder, presumption of inno- 
cence, and reasonable doubt requirement. 
De La Beckwith v. State, 707 So. 2d 547 
(Miss. 1997), cert, denied, 525 U.S. 880, 
119 S. Ct. 187, 142 L. Ed. 2d 153 (1998). 

In prosecution for capital offense of 
murder during commission of robbery, 
jury instruction given regarding sequence 
of the robbery and murder did not suffi- 
ciently instruct jury on elements of under- 
lying crime of robbery, for purposes of 
determining whether failure to specifi- 
cally instruct jury on elements of robbery 
constituted reversible error. Hunter v. 
State, 684 So. 2d 625 (Miss. 1996), reh'g 
denied, 691 So. 2d 1026 (Miss. 1996). 

State had duty, in prosecution for capi- 
tal offense of murder during commission 
of robbery, to ensure that jury was prop- 
erly instructed on elements of underlying 
crime of robbery, and therefore failure to 
give such instruction constituted revers- 
ible error, even though defendant did not 
present acceptable robbery instruction. 
Hunter v. State, 684 So. 2d 625 (Miss. 



1996), reh'g denied, 691 So. 2d 1026 (Miss. 
1996). 

"Depraved heart" instruction did not 
constitute an amendment to indictment 
charging deliberate design/premeditated 
murder; the two subsections of murder 
statute had "coalesced." Catchings v. 
State, 684 So. 2d 591 (Miss. 1996). 

Denial of instruction defining deliberate 
design was not reversible error, where 
elements of murder were sufficiently ad- 
dressed by other instructions. Catchings v. 
State, 684 So. 2d 591 (Miss. 1996). 

In a prosecution for capital murder 
while engaged in the crime of kidnapping, 
an instruction as to the underlying felony 
of kidnapping was proper even though it 
did not include "asportation" as an ele- 
ment of the crime. Carr v. State, 655 So. 
2d 824 (Miss. 1995), cert, denied, 516 U.S. 
1076, 116 S. Ct. 782, 133 L. Ed. 2d 733 
(1996). 

Where the objective of an instruction is 
to distinguish culpable negligence man- 
slaughter from depraved heart murder, 
"culpable negligence" should be defined as 
"negligence of a degree so gross as to be 
tantamount to a wanton disregard of, or 
utter indifference to, the safety of human 
life." Clayton v. State, 652 So. 2d 720 
(Miss. 1995). 

A trial court's instruction to the jury 
that the defendant should be found guilty 
of capital murder if the jury found that he 
killed the victim while committing the 
crimes of kidnapping "or" robbery did not 
require reversal of the defendant's convic- 
tion, in spite of the defendant's contention 
that the instruction permitted the jury to 
return a less-than-unanimous verdict be- 
cause some jurors could have found him 
guilty of kidnapping but not robbery while 
other jurors could have found him guilty 
of robbery but not kidnapping, where the 
jury's sentencing verdict clearly indicated 
a finding that the defendant was engaged 
in both kidnapping and robbery when he 
murdered the victim, and all 3 crimes of 
which the defendant was accused oc- 
curred as part of a single transaction and 
were essentially inseparable. Conner v. 
State, 632 So. 2d 1239 (Miss. 1993), cert, 
denied, 513 U.S. 927, 115 S. Ct. 314, 130 
L. Ed. 2d 276 (1994), post-conviction relief 
denied, 684 So. 2d 608 (Miss. 1996), reh'g 
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denied (Miss. 1996), overruled on other 
grounds, Weatherspoon v. State, 732 So. 
2d 158 (Miss. 1999). 

In a capital murder prosecution arising 
from the defendant's alleged killing of the 
victim while engaged in the commission of 
a robbery, the jury instructions denning 
the crimes of robbery and capital murder 
were adequate, even though neither in- 
struction specifically mentioned the ele- 
ment of robbery known as "felonious in- 
tent," where the language "without 
authority of the law" was used in the 
instruction defining capital murder, so 
that robbery was defined correctly track- 
ing the language of the statute when the 2 
instructions were read together. Mackbee 
v. State, 575 So. 2d 16 (Miss. 1990). 

It is permissible to use words "deliber- 
ate design" in place of "malice afore- 
thought" in capital murder instruction. 
Lancaster v. State, 472 So. 2d 363 (Miss. 
1985). 

A definition of murder in the exact lan- 
guage of the statute [Code 1942, § 2215] 
is not error on the ground that it states an 
abstract legal definition. Dobbs v. State, 
200 Miss. 595, 27 So. 2d 551 (1946), over- 
ruled on other grounds, Flowers v. State, 
473 So. 2d 164 (Miss. 1985). 

An instruction setting forth the allow- 
able verdicts upon conviction of murder 
and their respective implications, which 
was prefaced with a proviso that convic- 
tion be "as charged in the indictment," did 
not preclude conviction for manslaughter. 
Dobbs v. State, 200 Miss. 595, 27 So. 2d 
551 (1946), overruled on other grounds, 
Flowers v. State, 473 So. 2d 164 (Miss. 
1985). 

Instructions granted in favor of the 
state given in the exact language of Code 
1942, § 2215, subsections a and b, defin- 
ing the crime of murder, with the addi- 
tional words "and the court further in- 
structs the jury that if you believe beyond 
a reasonable doubt that the defendant, at 
the time and place testified about, so 
killed the deceased, he would be guilty of 
murder, and the jury should so find," were 
not objectionable. White v. State, 190 
Miss. 672, 1 So. 2d 500 (1941). 

Instruction that unlawful killing of hu- 
man being, with malice aforethought and 
deliberate design to kill him, or in com- 



mission of act eminently dangerous to 
others and evincing depraved heart, re- 
gardless of human life, though without 
such design, is murder, held not erroneous 
in trial for murder under indictment in 
language of statute. Talbert v. State, 172 
Miss. 243, 159 So. 549 (1935). 

Instruction defining "murder" in exact 
language of statute held proper, notwith- 
standing it did not contain words "with 
malice aforethought." Brown v. State, 173 
Miss. 542, 158 So. 339 (1935), error over- 
ruled, 173 Miss. 542, 161 So. 465 (1935), 
rev'd on other grounds, 297 U.S. 278, 56 S. 
Ct. 461, 80 L. Ed. 682 (1936), conformed 
to, 167 So. 82 (Miss. 1936). 

In prosecution for shooting another 
with intent to murder him, court properly 
included in instruction definition of mur- 
der. Martin v. State, 163 Miss. 454, 142 So. 
15 (1932). 

An instruction purporting to define 
murder under this section which excludes 
the statutory words "without authority of 
law" is erroneous. Ivy v. State, 84 Miss. 
264, 36 So. 265 (1904); Rutherford v. 
State, 100 Miss. 832, 57 So. 224 (1912). 

58. Lesser included offenses. 

Defendant was properly denied jury in- 
structions on deliberate-design murder 
and manslaughter because there was no 
evidentiary basis for those instructions, 
given that defendant had confessed to 
murder while in the commission of a rob- 
bery, which is capital murder. Keller v. 
State, 138 So. 3d 817 (Miss. 2014). 

Defendant's burglary conviction was in- 
appropriate because the trial court clearly 
erred by granting the State's request for 
an instruction on burglary since burglary 
was not a lesser-included offense of capital 
murder and since the State was not en- 
titled to a lesser-offense instruction, Miss. 
Code Ann. § 97-3-19(2)(e), (3). Gause v. 
State, 65 So. 3d 295 (Miss. 2011). 

59. Depraved heart murder. 

Because the Mississippi Supreme Court 
held that there was no error in coalescing 
Miss. Code Ann. § 97-3-19(l)(a) and (b), it 
was not error for a State jury instruction 
to combine the elements of deliberate- 
design murder and depraved-heart mur- 
der. Pitts v. State, 66 So. 3d 174 (Miss. Ct. 
App. 2010), writ of certiorari denied en 
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banc by 65 So. 3d 310, 2011 Miss. LEXIS 
354 (Miss. 2011). 

Jury was properly informed on de- 
praved-heart murder and culpable-negli- 
gent manslaughter; the court gave de- 
praved-heart murder jury instruction 
which stated that if the jury found that 
appellant killed the victim while engaged 
in the commission of an act eminently 
dangerous to others and evincing a de- 
praved heart, disregarding the value of 
human life, whether or not he had any 
intention of actually killing the victim, 
then the jury should find appellant guilty 
of murder. Culpable negligence was de- 
fined as the conscious and wanton or reck- 
less disregard of the probabilities of fatal 
consequences to others as a result of the 
willful creation of an unreasonable risk 
thereof and it was negligence of a degree 
so gross as to be tantamount to a wanton 
disregard of or utter indifference to the 
safety of human life; accordingly, the jury 
instructions given fully explained the dif- 
ference between depraved-heart murder 
and culpable-negligence manslaughter. 
Westbrook v. State, 29 So. 3d 828 (Miss. 
Ct. App. 2009), writ of certiorari denied en 
banc by 29 So. 3d 774, 2010 Miss. LEXIS 
124 (Miss. 2010), writ of certiorari denied 
by 131 S. Ct. 98, 178 L. Ed. 2d 62, 2010 
U.S. LEXIS 5934, 79 U.S.L.W. 3197 (U.S. 
2010). 

Where defendant was convicted of de- 
praved-heart murder based on firing a 
gun into a group of fleeing people, even if 
he had not failed to properly preserve the 
issue, defendant did not establish error 
because the trial court's instructions cor- 
rectly recited the elements of this offense. 
Humphries v. State, 18 So. 3d 305 (Miss. 
Ct. App. 2009). 

In defendant's trial for murder, jury 
instructions that stated that culpable neg- 
ligence was conduct which exhibited or 
manifested a wanton or reckless disregard 
for the safety of human life, or such indif- 
ference to the consequences of defendant's 
act under the surrounding circumstances 
as to render his conduct tantamount to 
willfulness, were proper; the difference in 
the mental state of culpability came 
through the jury instructions in that de- 
praved heart murder required a higher 
mental culpability, i.e., a depraved heart. 



Mullen v. State, 986 So. 2d 320 (Miss. Ct. 
App. 2007), writ of certiorari denied by 
987 So. 2d 451, 2008 Miss. LEXIS 559 
(Miss. 2008). 

In a case where defendant was charged 
with capital murder after he slammed his 
car into a patrol car that was blocking his 
path during a chase, a trial court did not 
err by instructing the jury on depraved 
heart murder because that concept had 
coalesced with deliberate design murder. 
White v. State, 964 So. 2d 1181 (Miss. Ct. 
App. 2007). 

In a criminal prosecution for murder, 
the State was permitted to instruct the 
jury that it could convict defendant if his 
actions showed a depraved heart. The 
State produced evidence showing de- 
praved heart murder by establishing that 
defendant was engaged in a fight with an 
unarmed man before he fired several 
shots in a hotel room with several people 
present; defendant was properly convicted 
as charged. Lett v. State, 902 So. 2d 630 
(Miss. Ct. App. 2005). 

60. Failure to give manslaughter in- 
struction — where accused fails 
to request. 

During defendant's trial for capital 
murder, the trial court did not err in 
failing to give an instruction on man- 
slaughter by culpable negligence because 
defendant never requested that the in- 
struction for manslaughter be given, and 
there was no evidentiary basis for the 
request of a manslaughter-by-culpable- 
negligence instruction; the State's evi- 
dence showed the victim died of strangu- 
lation and suffocation by way of a plastic 
bag duct-taped over his head, and defen- 
dant failed to offer any evidence justifying 
an instruction for manslaughter by cul- 
pable negligence. McBeath v. State, 66 So. 
3d 663 (Miss. Ct. App. 2010), writ of cer- 
tiorari denied by 69 So. 3d 9, 2011 Miss. 
LEXIS 373 (Miss. 2011). 

In a felony murder prosecution, the trial 
court did not err in denying defendant a 
lesser-included offense instruction on heat 
of passion manslaughter, Miss. Code Ann. 
§ 97-3-35, as the granting of such an 
instruction would have been purely specu- 
lative and not supported by the evidence. 
Moody v. State, 841 So. 2d 1067 (Miss. 
2003). 
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Trial court's failure to give instruction 
on manslaughter was not error where 
defendant had submitted instruction on 
manslaughter, which undoubtedly would 
have been granted by lower court, but 
then withdrew instruction, obviously ex- 
ercising trial strategy and gambling upon 
clear verdict of not guilty. Fairman v. 
State, 513 So. 2d 910 (Miss. 1987). 

Capital murder defendant who fails to 
request manslaughter instruction, on 
theory that giving of such instruction 
would encourage jury to find defendant 
guilty on compromised charge, may not 
thereafter obtain reversal of conviction on 
basis of trial judge's failure to give in- 
struction, which judge would have done 
had defendant so requested. Lancaster v. 
State, 472 So. 2d 363 (Miss. 1985). 

Accused in murder prosecution who has 
requested and been granted instruction 
limiting jury to verdict of guilty of murder 
or acquittal cannot complain of instruc- 
tion given at request of state because it 
limited jury to murder or acquittal. May v. 
State, 205 Miss. 295, 38 So. 2d 726 (1949). 

61. —Where evidence supports man- 
slaughter. 

In a felony murder prosecution, the trial 
court did not err in denying defendant a 
lesser-included offense instruction on heat 
of passion manslaughter, Miss. Code Ann. 
§ 97-3-35, as the granting of such an 
instruction would have been purely specu- 
lative and not supported by the evidence. 
Moody v. State, 841 So. 2d 1067 (Miss. 
2003). 

Trial court's failure to give any man- 
slaughter instructions in prosecution for 
capital murder during course of felonious 
child abuse was reversible error; jury was 
given no choice other than convicting de- 
fendant's of capital murder or acquitting 
him and, at the time, statutes were indis- 
tinguishable. (Per Pittman, J., with two 
Justices concurring, two Justices concur- 
ring in the result only, and one Justice 
concurring in part.) Kolberg v. State, 704 
So. 2d 1307 (Miss. 1997). 

State Supreme Court's Butler decision, 
under which defendant was entitled to 
manslaughter instructions in prosecution 
for capital murder during course of feloni- 
ous child abuse, applied retroactively, 
even though it had been reversed on ap- 



peal on other grounds; rule was not spe- 
cifically designated as "purely prospec- 
tive" in nature, and failure to give 
manslaughter instruction was over- 
whelmingly prejudicial where jury ulti- 
mately found that defendant had caused 
child's death, but not that he either at- 
tempted to kill child or intended death. 
(Per Pittman, J., with two Justices concur- 
ring, two Justices concurring in the result 
only, and one Justice concurring in part.) 
Kolberg v. State, 704 So. 2d 1307 (Miss. 
1997). 

A defendant should not be denied a 
manslaughter instruction where he or she 
could have been lawfully indicted and 
prosecuted for manslaughter as easily as 
capital murder. Butler v. State, 608 So. 2d 
314 (Miss. 1992). 

An instruction limiting the verdict to 
murder was erroneous where the evidence 
could have warranted a jury verdict of 
manslaughter. McMullen v. State, 291 So. 
2d 537 (Miss. 1974). 

Error to refuse submission of man- 
slaughter in murder trial where elements 
present in testimony. Lee v. State, 130 
Miss. 852, 94 So. 889 (1923). 

62. — Where evidence does not sup- 
port manslaughter. 

Defendant, who was convicted of capital 
murder with the underlying felony of rob- 
bery, was not entitled to a manslaughter 
instruction because there was no eviden- 
tiary basis for an imperfect-self-defense, 
fighting words, or depraved heart murder 
theory. Batiste v. State, 121 So. 3d 808 
(Miss. 2013). 

Where defendant was convicted of de- 
praved-heart murder based on firing a 
gun into a fleeing group of people, even if 
he had not failed to properly preserve the 
issue, defendant did not establish error 
from the trial court's failure to instruct on 
manslaughter because the evidence did 
not fairly raise this issue. Humphries v. 
State, 18 So. 3d 305 (Miss. Ct. App. 2009). 

Where defendant was charged with 
murder after he disarmed his victim and 
fired the gun in the victim's direction and 
into a crowded nightclub, killing the vic- 
tim and another and wounding three oth- 
ers, defendant was not entitled to a jury 
instruction on manslaughter because de- 
fendant failed to present evidence that he 
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acted in the heat of passion when he fired 
the gun. Although defendant claimed that 
the victim had previously shot him, the 
alleged shooting occurred several days 
earlier, and nothing in the record sug- 
gested that defendant was in a state of 
violent and uncontrollable rage when he 
shot the victim. Roberson v. State, 19 So. 
3d 95 (Miss. Ct. App. 2009). 

In a murder case, there was no error in 
refusing to instruct the jury on man- 
slaughter where defendant was not claim- 
ing self-defense at trial, but alleged that 
someone else committed the crime. Green 
v. State, 982 So. 2d 471 (Miss. Ct. App. 
2008). 

In a murder case, defendant's right to a 
fair trial was not violated when the jury 
was not instructed on manslaughter un- 
der Miss. Code Ann. § 97-3-47 because 
there was nothing to support a claim that 
a shooting was accidental where defen- 
dant pointed a gun at the victim and shot 
her from four feet away; moreover, the 
evidence indicated that defendant acted 
with malice where defendant and the vic- 
tim were arguing so much that the vic- 
tim's daughter was praying for her life 
prior to the shooting. Page v. State, 989 
So. 2d 887 (Miss. Ct. App. 2007), writ of 
certiorari denied by 993 So. 2d 832, 2008 
Miss. LEXIS 439 (Miss. 2008). 

In a murder case under Miss. Code Ann. 
§ 97-3-19(l)(a), a trial court did not err by 
refusing to give an instruction on man- 
slaughter despite evidence of abuse, since 
the evidence did not show that defendant 
murdered his father in the heat of passion 
where he had considered killing him; de- 
fendant had forged the victim's name on a 
life insurance policy, bought a gun, used 
gloves, and shot the victim eight times. 
Clemons v. State, 952 So. 2d 314 (Miss. Ct. 
App. 2007). 

In a murder case, the facts did not 
support a culpable negligence manslaugh- 
ter instruction because: (1) although de- 
fendant stated he was scared of victim, he 
followed victim into the woods; (2) defen- 
dant's revolver was fired three times; (3) 
firing the revolver three times was un- 
likely to be an accident because the gun's 
trigger actually had to be pulled three 
times; and (4) witnesses stated that they 
did not see a struggle for the gun and that 



defendant pointed the gun at the victim 
and shot him. Chandler v. State, 946 So. 
2d 355 (Miss. 2006). 

Where the evidence showed that defen- 
dant murdered another passenger in the 
car by shooting him in the head and 
burning his body, there was no evidence 
that he acted in the heat of passion. De- 
fendant was convicted of simple murder; 
he was not entitled to a jury instructions 
regarding the lesser-included offense of 
manslaughter. Anderson v. State, 914 So. 
2d 1239 (Miss. Ct. App. 2005), writ of 
certiorari dismissed by 927 So. 2d 750, 
2006 Miss. LEXIS 163 (Miss. 2006). 

Defendant's murder conviction was up- 
held because the trial court did not err in 
rejecting defendant's requested man- 
slaughter instruction, as nothing in defen- 
dant's testimony or the testimony of the 
other witnesses supported an instruction 
that defendant killed the victim in the 
heat of passion or in self-defense, and the 
record was devoid of any evidence indicat- 
ing that the relationship between defen- 
dant and the victim was contentious. Cot- 
ton v. State, 933 So. 2d 1048 (Miss. Ct. 
App. 2006). 

In a case where defendant was con- 
victed of murdering his wife and her son, 
the trial court did not err in refusing 
defendant's proffered manslaughter in- 
structions because defendant put on no 
evidence of accident, misfortune, or heat 
of passion, and there was no evidence that 
would entitle defendant to have the jury 
instructed on the lesser included offense 
of manslaughter. Wortham v. State, 883 
So. 2d 599 (Miss. Ct. App. 2004). 

Because defendant was found guilty of 
robbery, and the death resulted in the 
commission of the robbery, defendant was 
guilty of capital murder regardless of 
whether a lesser-included offense instruc- 
tion was given. Thus, the trial court did 
not err in refusing the jury instruction of 
the lesser-included offense of manslaugh- 
ter. Jacobs v. State, 870 So. 2d 1202 (Miss. 
2004). 

Both the depraved heart murder and 
culpable negligence manslaughter in- 
structions were given, and the question 
essentially before the jury was how reck- 
less was defendant? The jury resolved 
that question by convicting of depraved 
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heart murder. Steele v. State, 852 So. 2d 
78 (Miss. Ct. App. 2003), writ of certiorari 
denied by 870 So. 2d 666, 2004 Miss. 
LEXIS 395 (Miss. 2004). 

In a felony murder prosecution, the trial 
court did not err in denying defendant a 
lesser-included offense instruction on heat 
of passion manslaughter, Miss. Code Ann. 
§ 97-3-35, as the granting of such an 
instruction would have been purely specu- 
lative and not supported by the evidence. 
Moody v. State, 841 So. 2d 1067 (Miss. 
2003). 

The defendant was not entitled to an 
instruction on manslaughter since his 
heat of passion argument was purely 
speculation and was totally void of any 
evidentiary support, notwithstanding the 
defendant's claim that his unusual con- 
duct on the day of the victim's death 
coupled with the testimony and photo- 
graphs of the victim's living room sup- 
ported his assertion that he acted in the 
heat of passion. Agnew v. State, 783 So. 2d 
699 (Miss. 2001). 

In a prosecution for depraved heart 
murder, it was not error to refuse to in- 
struct the jury with regard to culpable 
negligence manslaughter since there was 
absolutely no evidence of a negligent act 
on the part of the defendant where all the 
testimony was that he intentionally hit 
the victim in the head with a hammer. 
Sanders v. State, 781 So. 2d 114 (Miss. 
2001). 

Defendant charged with capital offense 
of killing while engaged in commission of 
child abuse or battery was not entitled to 
lesser included offense instruction on 
manslaughter based on killing while com- 
mitting a felony. Jackson v. State, 684 So. 
2d 1213 (Miss. 1996), reh'g denied, 691 So. 
2d 1026 (1996), cert, denied, 520 U.S. 
1215, 117 S. Ct. 1703, 137 L. Ed. 2d 828 
(1997). 

In capital murder trial based on allega- 
tion that defendant killed child victim 
while engaged in commission of child 
abuse or battery, evidence that defendant 
used victim as shield while struggling 
with victim's mother was insufficient to 
support heat of passion manslaughter in- 
struction, in view of evidence that defen- 
dant planned robbery of victim's home, 
had told victim's mother that he was going 



to kill her and her family, and did not stab 
victim until after struggle with mother. 
Jackson v. State, 684 So. 2d 1213 (Miss. 
1996), reh'g denied, 691 So. 2d 1026 
(1996), cert, denied, 520 U.S. 1215, 117 S. 
Ct. 1703, 137 L. Ed. 2d 828 (1997). 

Failure to give circumstantial evidence 
instruction with regard to capital murder 
charge was not error, where circumstan- 
tial evidence instruction was given in con- 
nection with felonious child abuse charge 
arising from same conduct. Jackson v. 
State, 684 So. 2d 1213 (Miss. 1996), reh'g 
denied, 691 So. 2d 1026 (1996), cert, de- 
nied, 520 U.S. 1215, 117 S. Ct. 1703, 137 
L. Ed. 2d 828 (1997). 

Defendant who killed victim during 
commission of rape and armed robbery 
was not entitled to manslaughter instruc- 
tion. Blue v. State, 674 So. 2d 1184 (Miss. 
1996), cert, denied, 519 U.S. 1030, 117 S. 
Ct. 588, 136 L. Ed. 2d 517 (1996). 

Defendant was not entitled to man- 
slaughter instruction in capital murder 
prosecution where there was no evidence 
that he did not intend to kill the victim or 
that the murder was committed in the 
heat of passion and evidence was pre- 
sented as to brutal and intentional nature 
of the crime. Blue v. State, 674 So. 2d 1184 
(Miss. 1996), cert, denied, 519 U.S. 1030, 
117 S. Ct. 588, 136 L. Ed. 2d 517 (1996). 

Capital murder defendant prosecuted 
for killing while engaged in child abuse 
was not entitled to jury instruction on 
manslaughter as lesser included offense 
given that one act alone may constitute 
abuse or battery of child. Jackson v. State, 
672 So. 2d 468 (Miss. 1996), republished 
as corrected, 684 So. 2d 1213 (Miss. 1996), 
reh'g denied, 691 So. 2d 1026 (Miss. 1996), 
cert, denied, 520 U.S. 1215, 117 S. Ct. 
1703, 137 L. Ed. 2d 828 (1997). 

Planning to conduct robbery of home at 
time when defendant believed residents 
would be at church and defendant's state- 
ments that he had come to kill residents 
precluded finding that killings were in 
heat of passion and, thus, defendant pros- 
ecuted on capital murder charges for kill- 
ing while engaged in commission of child 
abuse was not entitled to jury instruction 
on lesser included offense on homicide for 
killing without malice in heat of passion. 
Jackson v. State, 672 So. 2d 468 (Miss. 
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1996), republished as corrected, 684 So. 
2d 1213 (Miss. 1996), reh'g denied, 691 So. 
2d 1026 (Miss. 1996), cert, denied, 520 
U.S. 1215, 117 S. Ct. 1703, 137 L. Ed. 2d 
828 (1997). 

Capital murder defendant was not en- 
titled to instruction on lesser included 
offense of manslaughter; that offense re- 
quired absence of malice, denned as doing 
of wrongful act in such manner and under 
such circumstances that death of human 
being may result, and victim's manner of 
death, from breaking of neck bone as part 
of strangulation or drowning, precluded 
claim that defendant could have acted 
without malice. Walker v. State, 671 So. 
2d 581 (Miss. 1995), cert, denied, 519 U.S. 
1011, 117 S. Ct. 518, 136 L. Ed. 2d 406 
(1996). 

No error was committed by a trial court 
in a capital murder prosecution in refus- 
ing to give a manslaughter instruction 
where the only justification for such an 
instruction would have been if the slaying 
had been committed in the heat of passion 
without premeditation, and premedita- 
tion was evidenced by the defendant's 
actions in arming himself with 2 deadly 
weapons, getting the victim into a car by 
trickery, and directing her at knife point 
to drive into a secluded wooded area miles 
away where he raped her, cut her throat, 
and then shot her. Thorson v. State, 653 
So. 2d 876 (Miss. 1994). 

A capital murder defendant was not 
entitled to a manslaughter instruction 
based on the defendant's contention that 
the victim's stabbing death was acciden- 
tal, where statements regarding an acci- 
dental stabbing made by the defendant to 
a third party shortly after the incident 
were inconsistent, the autopsy revealed 
that the stab wound could not have been 
inflicted under any one of the inconsistent 
scenarios related by the defendant, and 
the defendant's scenarios of an accidental 
stabbing would constitute evidence of in- 
nocence of any crime rather than evidence 
of the crime of manslaughter. Holland v. 
State, 587 So. 2d 848 (Miss. 1991). 

There was no evidence of sudden provo- 
cation that would warrant the giving of a 
manslaughter instruction in a prosecution 
for murder of the defendant's former wife, 
in spite of the testimony of attorneys who 



represented the defendant during his di- 
vorce proceedings and the testimony of 
the defendant's family, all of whom noticed 
a change in the defendant after the di- 
vorce, since a long-standing domestic dis- 
pute did not constitute grounds for a man- 
slaughter instruction. Graham v. State, 
582 So. 2d 1014 (Miss. 1991). 

A trial court properly denied a murder 
defendant's request for a jury instruction 
on the lesser included offense of man- 
slaughter where the evidence indicated 
that there had been a struggle in the 
victim's home, the defendant knocked the 
victim unconscious by hitting him with a 
blunt object with tremendous force, the 
defendant put the victim's unconscious 
body into the trunk of the victim's car and 
drove the car to another county, and the 
defendant poured gasoline on the victim 
and burned him to death hours later. 
Mackbee v. State, 575 So. 2d 16 (Miss. 
1990). 

A defendant who was indicted for mur- 
der under subsection (2)(e) of this section 
was not entitled to a manslaughter in- 
struction under § 97-3-27, where the vic- 
tim was beaten to death and the injuries 
were consistent with injuries inflicted by 
hands and feet, and therefore no reason- 
able hypothetical juror could have found 
that the killing was without malice. Berry 
v. State, 575 So. 2d 1 (Miss. 1990), cert, 
denied, 500 U.S. 928, 111 S. Ct. 2042, 114 
L. Ed. 2d 126 (1991). 

A murder defendant was not entitled to 
a manslaughter instruction where the re- 
cord contained no evidence from which the 
jury could determine that the killing re- 
sulted from heat of passion and was not 
the result of malice. Wilson v. State, 574 
So. 2d 1324 (Miss. 1990). 

Evidence in a murder trial was insuffi- 
cient to support a manslaughter instruc- 
tion where the defendant did not testify, 
the only account of the slaying was the 
defendant's statements to the investigat- 
ing officer and the testimony of eyewit- 
nesses, there was no gross insult, and the 
defendant and the victim were not en- 
gaged in physical combat, and thus there 
was no evidence upon which any jury 
could rationally conclude that the defen- 
dant shot the victim as a result of pro- 
voked rage. Barnett v. State, 563 So. 2d 
1377 (Miss. 1990). 



269 



§ 97-3-19 



Crimes 



Capital murder defendant is not en- 
titled to instruction on lesser included 
offense of manslaughter where, consider- 
ing evidence in light most favorable to 
defendant, defendant armed himself and 
two other persons, abducted two persons 
at knife point, led murder victim into 
woods at knife point, beat victim to 
ground breathless, supplied knife to ac- 
complice and left accomplice to complete 
crime. Gray v. State, 472 So. 2d 409 (Miss. 
1985), rev'd on other grounds, 481 U.S. 
648, 107 S. Ct. 2045, 95 L. Ed. 2d 622 
(1987), and see Willie v. State, 585 So. 2d 
660 (Miss. 1991). 

Conventional instruction as to verdicts 
and punishments upon conviction of mur- 
der, which does not contain instruction on 
manslaughter, is not improper on ground 
that it limits jury to murder on acquittal, 
when there is no evidence suggesting 
manslaughter. May v. State, 205 Miss. 
295, 38 So. 2d 726 (1949). 

Granting a manslaughter charge to the 
state on an indictment for murder, sus- 
tained by the state's proof, and where the 
evidence discloses no elements of man- 
slaughter, is not prejudicial error even 
though the defendant denies that he did 
the killing. Lowry v. State, 202 Miss. 411, 
32 So. 2d 197 (1947). 

Failure of trial court to inform jury, 
which found defendant guilty of murder, 
that it might convict him of manslaughter, 
is not error where the proof failed to show 
any element of manslaughter. Dillon v. 
State, 196 Miss. 625, 18 So. 2d 454 (1944). 

It is proper to refuse an instruction in a 
murder case informing the jury that they 
may find the accused guilty of manslaugh- 
ter if, under the evidence, the jury could 
not rightfully so find. Leavell v. State, 129 
Miss. 579, 92 So. 630 (1922). 

63. — Where underlying offense is rob- 
bery. 

Conviction for capital murder with the 
underlying felony of robbery was appro- 
priate because the jury received proper 
instruction on the elements of capital 
murder and on the one-continuous-trans- 
action rule. Batiste v. State, 121 So. 3d 
808 (Miss. 2013). 

Defendant charged with capital murder 
was not entitled to lesser included offense 
instruction of murder where evidence, 



which included defendant's confession and 
empty purse found at scene, supported 
theory that robbery had occurred. Davis v. 
State, 684 So. 2d 643 (Miss. 1996), cert, 
denied, 520 U.S. 1170, 117 S. Ct. 1437, 137 
L. Ed. 2d 544 (1997). 

Defendant was not entitled to instruc- 
tion on manslaughter as lesser included 
offense of capital murder where killing 
took place during robbery at which defen- 
dant was not present. Ballenger v. State, 
667 So. 2d 1242 (Miss. 1995), cert, denied, 
518 U.S. 1025, 116 S. Ct. 2565, 135 L. Ed. 
2d 1082 (1996), reh'g denied, 518 U.S. 
1048, 117 S. Ct. 26, 135 L. Ed. 2d 1119 
(1996). 

A trial court did not err in refusing to 
grant a lesser included offense instruction 
for manslaughter in a capital murder 
prosecution arising from the commission 
of a murder while engaged in the commis- 
sion of an armed robbery, since the man- 
slaughter statute explicitly excepts rob- 
bery from its provisions. Willie v. State, 
585 So. 2d 660 (Miss. 1991). 

A capital murder defendant was not 
entitled to a manslaughter instruction 
based upon his claim that he intended to 
strike the victim over the head with a 
shotgun and that in doing so it dis- 
charged. Having occurred during the 
course of a robbery, the homicide was 
capital murder, regardless of the intent of 
the defendant; there is nothing in this 
section which requires any intent to kill 
when a person is slain during the course of 
a robbery, and it is no legal defense to 
claim accident or that it was done without 
malice. Although § 97-3-27 authorizes a 
conviction of manslaughter only when a 
person is slain without malice during the 
commission of felonies generally, certain 
felonies, including robbery, are specifically 
excluded. Griffin v. State, 557 So. 2d 542 
(Miss. 1990). 

Capital murder defendant was not en- 
titled to manslaughter instruction, where 
neither his confession nor his testimony at 
trial supported a finding that the victim's 
death was the result of defendant's intent 
to commit larceny instead of robbery. Ca- 
bello v. State, 490 So. 2d 852 (Miss. 1986). 

Trial court may refuse defendant's re- 
quest that manslaughter instruction be 
given in homicide prosecution in which 
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state's evidence shows robbery and re- 
peated stab wounds to victim and defen- 
dant denies having anything to do with 
stabbing of victim. Swanier v. State, 473 
So. 2d 180 (Miss. 1985). 

In a capital murder prosecution, the 
trial court properly refused to give a lesser 
included offense instruction, since under 
subsection (2)(e) of this section any mur- 
der committed during the course of a 
robbery is capital murder, and since, inas- 
much as it was proved that defendant 
committed a robbery, any murder commit- 
ted had to be capital. Jones v. Thigpen, 
555 F. Supp. 870 (S.D. Miss. 1983), rev'd 
on other grounds, 741 F.2d 805 (5th Cir. 
1984), reh'g denied, 747 F.2d 1465 (5th 
Cir. 1984). 

64. Manslaughter instruction given 
where evidence sufficient for 
murder. 

Circuit court did not err in giving an 
instruction to the jury which simply 
tracked the language found in cases re- 
garding heat-of-passion manslaughter. 
Bradshaw v. State, 138 So. 3d 199 (Miss. 
Ct. App. 2013). 

In a criminal prosecution for murder 
where defendant fatally shot the victim 
during a fight, the State was entitled to a 
jury instruction on the lesser included 
offense of manslaughter. However, defen- 
dant was not entitled to a jury instruction 
on reasonable doubt, because the State 
had fully informed the jury to find defen- 
dant guilty only if the State established 
guilt beyond a reasonable doubt. Lett v. 
State, 902 So. 2d 630 (Miss. Ct. App. 
2005). 

Where the record contains evidence le- 
gally sufficient to support a finding of 
guilty of murder, had the jury so found, 
the defendant will not be heard to com- 
plain that a manslaughter instruction 
was given. Fowler v. State, 566 So. 2d 
1194 (Miss. 1990). 

It was not error for trial court to give 
jury manslaughter instruction where 
facts of case presented issue to jury on 
murder, despite defendant not asking for 
instruction and objecting to such instruc- 
tion. Crawford v. State, 515 So. 2d 936 
(Miss. 1987). 

The fact that a defendant has been 
indicted for capital murder does not pre- 



clude the trial court's giving instructions 
on lesser-included offenses of murder and 
manslaughter where, under the evidence, 
a reasonable jury could find the defendant 
not guilty of capital murder but guilty of 
one of the lesser-included offenses. 
Harveston v. State, 493 So. 2d 365 (Miss. 
1986). 

Where the evidence is sufficient to con- 
vict for murder, the accused cannot com- 
plain of the granting of a manslaughter 
instruction when he has been convicted of 
manslaughter. Woods v. State, 229 Miss. 
563, 91 So. 2d 273 (1956). 

In a prosecution for murder it was not 
reversible error for the court to instruct 
the jury that they could find the defendant 
guilty of manslaughter. Mazie v. State, 54 
So. 2d 734 (Miss. 1951). 

Granting a manslaughter charge to the 
state on an indictment for murder, sus- 
tained by the state's proof, and where the 
evidence discloses no elements of man- 
slaughter, is not prejudicial error even 
though the defendant denies that he did 
the killing. Lowry v. State, 202 Miss. 411, 
32 So. 2d 197 (1947). 

Where defendant is convicted of man- 
slaughter on a charge of murder, he can- 
not complain of the giving of a murder 
instruction, as he was not prejudiced 
thereby. Crockerham v. State, 202 Miss. 
25, 30 So. 2d 417 (1947). 

65. Failure to limit conviction to man- 
slaughter. 

Defendant was not entitled to a man- 
slaughter instruction when his victim was 
killed in the course of a burglary, because 
burglary was excepted from the provisions 
of Miss. Code Ann. § 97-3-27 by Miss. 
Code Ann. § 97-3-19(2)(e). Coleman v. 
State, 804 So. 2d 1032 (Miss. 2002). 

In a prosecution for murder the court 
did not err in failing to instruct the jury to 
restrict its verdict and find the defendant 
"guilty of manslaughter or not guilty," 
where the evidence was for the jury to 
resolve the issue of whether the defendant 
was guilty of murder, manslaughter, or no 
crime. Polk v. State, 417 So. 2d 930 (Miss. 
1982). 

Where the evidence showed that the 
decedent was shot and killed by accused 
in ejecting him from her home, while 
decedent was committing an unlawful act, 
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a wilful and forbidden trespass, and ac- 
cused did not shoot him pursuant to her 
alleged threat that if he came back to the 
house she would kill him, but because of 
what transpired after he re-entered the 
house, the trial court erred in not limiting 
the issue for the jury to the question of 
manslaughter or justifiable homicide, and 
conviction of murder must be reversed 
and case remanded for new trial. Bangren 
v. State, 196 Miss. 887, 17 So. 2d 599 
(1944), overruled on other grounds, Fer- 
rell v. State, 733 So. 2d 788 (Miss. 1999). 

Where the evidence would support a 
conviction of manslaughter but did not 
support a conviction of murder, the court 
erred in not granting the defendant's re- 
quest for an instruction limiting his con- 
viction to manslaughter. Taylor v. State, 
188 Miss. 166, 194 So. 589 (1940). 

66. Accessories, accomplices. 

By defendant's own admission, corrobo- 
rated by testimony, defendant was a prin- 
cipal to the crime of murder and thus he 
could not have been at the same time an 
accessory after the fact under Miss. Code 
Ann. § 97-1-5 and defendant was not en- 
titled to an instruction on such. Williams 
v. State, 994 So. 2d 808 (Miss. Ct. App. 
2008), writ of certiorari denied by 998 So. 
2d 1010, 2008 Miss. LEXIS 665 (Miss. 
2008). 

In a murder case, the trial court did not 
err in denying defendant's requested cau- 
tionary accomplice jury instruction be- 
cause defendant's friend was an acces- 
sory-after-the-fact, not an accomplice, 
because she did not agree with defendant 
to murder the victim, but: (1) she was the 
lookout during the burial of the victim; (2) 
she helped defendant clean his bloody 
body; (3) she saw the victim lying dead by 
her truck; and (4) she kept quiet about the 
murder for more than a year until she was 
confronted by police. Bailey v. State, 960 
So. 2d 583 (Miss. Ct. App. 2007). 

In a murder case under Miss. Code Ann. 
§ 97-3-19(l)(a), a trial court did not err by 
refusing to give a cautionary instruction 
based on the testimony of an accomplice; 
the testimony of defendant's girlfriend 
was not unreasonable, self contradictory 
or substantially impeached, and there 
was no question as to defendant's guilt 
since he confessed to the murder of his 



father. Clemons v. State, 952 So. 2d 314 
(Miss. Ct. App. 2007). 

In a capital murder case, a trial court 
did not err by refusing to give a cautionary 
instruction regarding accomplice liability 
since an eyewitness was charged as an 
accessory after the fact; moreover, the 
testimony was corroborated with evi- 
dence, such as shell casings found in de- 
fendant's home, stolen vehicle keys found 
on defendant's person, and the finding of 
the murder weapon near where defendant 
was arrested. Ramsey v. State, 959 So. 2d 
15 (Miss. Ct. App. 2006), writ of certiorari 
denied en banc by 958 So. 2d 1232, 2007 
Miss. LEXIS 588 (Miss. 2007). 

An instruction in a murder prosecution, 
in which the defendant was tried as an 
accessory before the fact, stating that 
"even if the defendant was frightened, 
coerced, or forced, such is not to be consid- 
ered by you and is no defense in this case" 
was erroneous. To be convicted as an ac- 
cessory, the defendant must possess the 
mens rea for the commission of the crime, 
and the precise state of mind of the defen- 
dant has great significance in determining 
the degree of his or her guilt; an accom- 
plice may be convicted of accomplice liabil- 
ity only for those crimes as to which he or 
she personally has the requisite mental 
state. The cumulative effect of the instruc- 
tion was that the defendant was guilty of 
murder regardless of his mental state; the 
instruction affirmatively negated the 
mens rea requirement and should not 
have been given. Welch v. State, 566 So. 
2d 680 (Miss. 1990). 

Capital murder defendant is not en- 
titled to have jury separately instructed 
and separately to consider whether or not 
defendant is guilty of being accessory af- 
ter fact. Johnson v. State, 477 So. 2d 196 
(Miss. 1985), cert, denied, 476 U.S. 1109, 
106 S. Ct. 1958, 90 L. Ed. 2d 366 (1986), 
reh'g denied, 476 U.S. 1189, 106 S. Ct. 
2930, 91 L. Ed. 2d 557 (1986). 

Although the court's instruction on the 
matter of accessory before the fact in a 
prosecution under subsection (2)(e) of this 
section for murder while in the commis- 
sion of the crime of rape was in the ab- 
stract, such instruction was not unconsti- 
tutionally vague where an instruction on 
accessory before the fact in some form was 
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proper in the instant case, where the 
instruction, when read with all the in- 
structions, could not have misled the jury. 
Ruffin v. State, 447 So. 2d 113 (Miss. 
1984). 

Death sentence imposed upon codefen- 
dant for violation of state capital murder 
statute is infirm under Eighth Amend- 
ment where instructions could have 
caused reasonable juror to conclude that 
codefendant's intent to commit murder 
could be imputed to defendant. Reddix v. 
Thigpen, 728 F.2d 705 (5th Cir. 1984), 
reh'g denied, 732 F.2d 494 (5th Cir. 1984), 
cert, denied, 469 U.S. 990, 105 S. Ct. 397, 
83 L. Ed. 2d 331 (1984). 

Where accused was prosecuted under 
an indictment charging him, jointly with 
two others, with murder, an instruction 
that if the jury believed from all the evi- 
dence beyond a reasonable doubt that one 
of the others murdered the deceased, and 
accused, without being forced or coerced, 
transported the others in his automobile 
to where they obtained rifles knowing full 
well that the others intended to murder 
deceased, and aided, assisted and encour- 
aged them therein, the accused was guilty 
as charged, was not erroneous. West v. 
State, 233 Miss. 730, 103 So. 2d 437 
(1958). 

Where the accused was prosecuted un- 
der an indictment charging him, jointly 
with two others, with murder, accused's 
tendered instruction that since he was 
charged by the indictment with the killing 
of the deceased with malice aforethought 
with a certain gun, and unless the state 
had proved the charge beyond all reason- 
able doubt, the jury should find the defen- 
dant not guilty, was properly refused, 
since it was not supported by the evidence 
and was contrary to the provisions of Code 
1942, § 1995. West v. State, 233 Miss. 
730, 103 So. 2d 437 (1958). 

In murder prosecution instruction for 
state that if jury believe from evidence 
beyond reasonable doubt that defendant 
did wilfully, unlawfully, feloniously and of 
his malice aforethought shoot deceased 
with pistol at time deceased received 
wounds that caused his death, jury should 
find defendant guilty even though jury 
believed that another person was at same 
time shooting at deceased and jury do not 



know which person fired shot or shots that 
actually killed deceased is not objection- 
able as assuming a conspiracy when evi- 
dence shows that defendant was a princi- 
pal since he was present, aiding and 
abetting others and evidence is adequate 
to show defendant guilty individually. 
Merrell v. State, 39 So. 2d 306 (Miss. 
1949); Porter v. State, 39 So. 2d 307 (Miss. 
1949). 

67. Cautionary instructions. 

Manslaughter instruction which tracks 
3 different manslaughter statutes, then 
states that prosecution must prove them 
all, need not be given, as requested by 
defendant in homicide case; nor need cau- 
tionary instruction regarding eyewitness 
identification testimony be given. Holmes 
v. State, 483 So. 2d 684 (Miss. 1986). 

Where the trial court, in a prosecution 
under subsection (2)(e) of this section for 
murder while in the commission of the 
crime of rape, instructed the jury that the 
testimony of two individuals who had im- 
plicated the defendant was to be consid- 
ered with great care and caution, an in- 
struction requested by the defendant 
asserting that it was the defendant's 
theory of the case that those two individu- 
als had committed the capital murder and 
had given statements implicating the de- 
fendant for the purpose of inducing the 
prosecutors to allow them to enter guilty 
pleas to lesser included offenses was cu- 
mulative and improper, and the refusal of 
such instruction was not error. Ruffin v. 
State, 447 So. 2d 113 (Miss. 1984). 

In a murder prosecution wherein it ap- 
peared that at the time of trial sentiment 
in the community was hostile to the ac- 
cused, it was reversible error for the trial 
judge to refuse to instruct on behalf of the 
accused that dying declarations are a spe- 
cies of hearsay evidence and are not en- 
titled to the same credit and force as if the 
deceased was alive and testifying in the 
presence of the jury, under oath, and sub- 
ject to cross-examination, and that the 
jury alone were the judges of the weight 
and force of such dying declarations. Can- 
non v. State, 244 Miss. 199, 141 So. 2d 251 
(1962). 

68. Peremptory instructions. 

In a murder case under Miss. Code Ann. 
§ 97-3-19(l)(a) the evidence was suffi- 
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cient where defendant, a bail bondsman, 
was owed money by the victim, defendant 
talked about killing the victim, the victim 
was picked up by defendant shortly before 
the shooting, defendant drove by the mur- 
der scene, and defendant confessed. 
Therefore, a peremptory instruction was 
properly denied. Green v. State, 982 So. 2d 
471 (Miss. Ct. App. 2008). 

Jury instruction on offense of murder 
was not peremptory, as it allowed jury to 
consider homicide less than murder; in- 
struction allowed jury to decide whether 
shooting was in self-defense. Tran v. State, 
681 So. 2d 514 (Miss. 1996). 

If defendant and his witnesses are the 
only eyewitnesses to homicide and if their 
version of what happened is both reason- 
able and consistent with innocence, and if 
there is no contradiction of that version in 
physical fact, facts of common knowledge 
or other credible evidence, then no reason- 
able juror could find defendant guilty be- 
yond reasonable doubt and, under such 
circumstances, peremptory instructions 
must be granted. Tran v. State, 681 So. 2d 
514 (Miss. 1996). 

Instruction given by court, after jury 
states that it is hung at vote of 10 votes in 
favor of murder verdict and 2 in favor of 
manslaughter verdict which in effect pe- 
remptorily directs jury to return man- 
slaughter conviction without regard to 
personal convictions of jurors is impermis- 
sibly coercive where instruction is given 
after jury has deliberated for equivalent of 
full day without agreeing and verdict con- 
victing defendant of manslaughter in- 
stead of murder is returned within min- 
utes after instruction is given. Isom v. 
State, 481 So. 2d 820 (Miss. 1985). 

The trial court did not commit revers- 
ible error in refusing to grant a peremp- 
tory instruction to find the defendant not 
guilty of murder where he was not con- 
victed of murder, but was convicted of 
manslaughter, a crime that does not re- 
quire proof of malice or premeditated de- 
sign to kill. Kinkead v. State, 190 So. 2d 
838 (Miss. 1966). 

69. Defendant's theory of defense. 

Culpable negligence manslaughter and 
heat-of-passion jury instructions were 
properly refused in defendant's murder 
trial, although manslaughter was the de- 



fense's theory of the case, because defen- 
dant's theory was without foundation in 
the evidence where defendant's conduct 
was deliberate when after leaving the 
scene of an altercation with the victim's 
father, defendant went home and re- 
trieved a semiautomatic weapon, re- 
turned, and fired multiple times into the 
victim's apartment. Keys v. State, 33 So. 
3d 1143 (Miss. Ct. App. 2009), writ of 
certiorari denied by 34 So. 3d 1176, 2010 
Miss. LEXIS 228 (Miss. 2010). 

Where defendant disarmed his victim 
and fired the gun in the victim's direction 
and into a crowded nightclub, killing the 
victim and another and wounding three 
others, defendant was not entitled to a 
jury instruction on accident and misfor- 
tune at his trial because defendant acted 
intentionally and an intention act could 
not be excused under the doctrine of acci- 
dent and misfortune. Roberson v. State, 19 
So. 3d 95 (Miss. Ct. App. 2009). 

Where defendant disarmed his victim 
and fired the gun in the victim's direction 
and into a crowded nightclub, killing the 
victim and another and wounding three 
others, the trial court did not err in refus- 
ing to instruct the jury on culpable negli- 
gence because the evidence did not sup- 
port defendant's assertion that he lacked 
the requisite malice needed to sustain a 
murder conviction as to the second mur- 
der victim. Even if defendant did not in- 
tend to specifically kill the second victim, 
his actions were willful and under circum- 
stances that were likely to result in death 
or serious bodily injury. Roberson v. State, 
19 So. 3d 95 (Miss. Ct. App. 2009). 

Questioning defense witness during 
cross-examination about defendant's abil- 
ity to understand exactly what he was 
doing on day of murder was relevant, 
where defendant sought through testi- 
mony of witness, who was defendant's 
teacher, to impress on jury that he had 
learning disabilities and was conse- 
quently weak-minded. McGowan v. State, 
706 So. 2d 231 (Miss. 1997). 

Accused has right to have his defenses 
presented to the jury in jury instruction, 
but defense must be supported by evi- 
dence, however meager it may be. Blue v. 
State, 674 So. 2d 1184 (Miss. 1996), cert, 
denied, 519 U.S. 1030, 117 S. Ct. 588, 136 
L. Ed. 2d 517 (1996). 
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In absence of any other instruction that 
presented defendant's theory of defense to 
jury, trial court improperly failed to place 
defendant's proffered instruction, on self- 
defense by use of deadly weapon against 
larger, unarmed person, in proper form, in 
light of evidence which supported claim of 
justification. Manuel v. State, 667 So. 2d 
590 (Miss. 1995). 

In homicide cases, trial court should 
instruct jury about defendant's theories of 
defense, justification, or excuse that are 
supported by evidence, no matter how 
meager or unlikely, and trial court's fail- 
ure to do so is error requiring reversal of 
judgment of conviction. Manuel v. State, 
667 So. 2d 590 (Miss. 1995). 

A capital murder defendant was en- 
titled to a "2 theory" instruction where the 
case was based entirely on circumstantial 
evidence and there were several facts or 
circumstances which were susceptible of 2 
interpretations, one favorable to the de- 
fendant and the other one unfavorable, 
and therefore the trial court's failure to 
give the requested 2 theory instructions 
warranted reversal of the defendant's con- 
viction. Parker v. State, 606 So. 2d 1132 
(Miss. 1992). 

The failure of a trial court in a capital 
murder prosecution to grant the defen- 
dant an instruction embodying his theory 
of defense constituted reversible error 
where the defendant's testimony estab- 
lished an evidentiary predicate for the 
defenses contained in his requested in- 
structions, and the proffered instructions 
were the only ones presenting his theories 
of defense; if the requested instructions 
were in improper form, it was the duty of 
the trial court to see that they were placed 
in proper form for jury submission. Hester 
v. State, 602 So. 2d 869 (Miss. 1992). 

Where the trial court, in a prosecution 
under subsection (2)(e) of this section for 
murder while in the commission of the 
crime of rape, instructed the jury that the 
testimony of two individuals who had im- 
plicated the defendant was to be consid- 
ered with great care and caution, an in- 
struction requested by the defendant 
asserting that it was the defendant's 
theory of the case that those two individu- 
als had committed the capital murder and 
had given statements implicating the de- 



fendant for the purpose of inducing the 
prosecutors to allow them to enter guilty 
pleas to lesser included offenses was cu- 
mulative and improper, and the refusal of 
such instruction was not error. Ruflfin v. 
State, 447 So. 2d 113 (Miss. 1984). 

An instruction to the jury that even if 
the deceased attempted to have unnatural 
intercourse with the defendant, but the 
danger of accomplishment of the crime by 
the deceased was over and at a time when 
such danger was not imminent or impend- 
ing the defendant tied and gagged the 
deceased, and if the jury finds robbery, 
then the crime was murder, was proper in 
presenting defendant's theory of self-de- 
fense and the state's theory of felony mur- 
der. Burns v. State, 228 Miss. 254, 87 So. 
2d 681 (1956). 

70. Flight as evidence of guilt. 

Trial court did not err in granting the 
State's flight instruction because defen- 
dant's flight to dispose of the body was 
unexplained by anything other than guilt 
or guilty knowledge; defendant's depar- 
ture from the jurisdiction for the purpose 
of disposing of the body was probative of 
guilty knowledge, it was not an indepen- 
dent explanation for his flight, and his 
flight was unexplained. Harrell v. State, 
134 So. 3d 266 (Miss. 2014). 

Jury instruction on flight was war- 
ranted in capital murder prosecution by 
evidence that defendant had left his work- 
place for another state after assuring au- 
thorities that he would be there to talk 
with them, that defendant had purchased 
handgun and checked into motel under 
assumed name and that defendant had 
remained fugitive for several days until 
arrested by police; instruction that flight 
may be considered as circumstance of 
guilt or guilty knowledge is appropriate 
only where that flight is unexplained and 
somehow probative of guilt or guilty 
knowledge. Brown v. State, 690 So. 2d 276 
(Miss. 1996), reh'g denied, 691 So. 2d 1027 
(Miss. 1997), cert, denied, 522 U.S. 849, 
118 S. Ct. 136, 139 L. Ed. 2d 85 (1997). 

Giving of flight instruction was revers- 
ible error; defendant was arguing self- 
defense, and jury heard testimony on de- 
fendant's flight, which both defendant and 
codefendant explained as effort to avoid 
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retribution from homicide victim's friends. 
Iran v. State, 681 So. 2d 514 (Miss. 1996). 

Instruction that flight may be consid- 
ered as circumstance of guilt or guilty 
knowledge is appropriate only where that 
flight is unexplained and somehow proba- 
tive of guilt or guilty knowledge. Tran v. 
State, 681 So. 2d 514 (Miss. 1996). 

There is two-pronged test for deciding 
whether flight instruction is appropriate: 
only unexplained flight merits flight in- 
struction, and flight instructions are to be 
given only in cases where that circum- 
stance has considerable probative value. 
Tran v. State, 681 So. 2d 514 (Miss. 1996). 

Evidence that defendant and his friends 
fled scene in victim's taxicab after shoot- 
ing victim, stole school bus and drove to 
Chicago, and there attempted to abduct 
woman and steal her van, was sufficient to 
warrant flight instruction in capital mur- 
der case, despite evidence that defendant 
had planned to move to Chicago before 
shooting victim. Holly v. State, 671 So. 2d 
32 (Miss. 1996), post-conviction relief de- 
nied, cert, denied, 518 U.S. 1025, 116 S. 
Ct. 2565, 135 L. Ed. 2d 1082 (1996), reh'g 
denied, 518 U.S. 1048, 117 S. Ct. 26, 135 
L. Ed. 2d 1119 (1996). 

Instruction that flight may be consid- 
ered as circumstance of guilt or guilty 
knowledge is not appropriate in capital 
murder prosecution of prison escapee 
where giving of instruction would require 
escapee to explain flight and fact that he 
is prison escapee or not explaining flight 
and subjecting himself to instruction. 
Fuselier v. State, 468 So. 2d 45 (Miss. 
1985). 

Flight is ordinarily relevant as evidence 
of guilt and a jury in a murder prosecution 
should not be instructed that it is not 
evidence of guilt. Wright v. State, 209 
Miss. 795, 48 So. 2d 509 (1950). 

71. Malice or deliberate design. 

Jury instruction that created a manda- 
tory presumption in defendant's trial on a 
charge of murder by deliberate design, in 
violation of Miss. Code Ann. § 97-3- 
19(l)(a), was error, as the jury could have 
convicted defendant based upon the pre- 
sumption as opposed to evidence beyond a 
reasonable doubt; the error was not harm- 
less. Williams v. State, 111 So. 3d 620 
(Miss. 2013). 



Because every murder committed with 
deliberate design was by definition done 
in the commission of an act imminently 
dangerous to others, evincing a depraved 
heart, and because the two versions of 
murder in Miss. Code Ann. § 97-3-19 (de- 
praved heart and deliberate design) had 
for all practical purposes coalesced, the 
trial court did not err when it allowed a 
depraved heart murder clause to be added 
to the deliberate design jury instruction. 
Young v. State, 891 So. 2d 813 (Miss. 
2005). 

Defendant's right to a fair trial was not 
violated by a jury instruction given in a 
capital murder case because it was not 
required to include a finding on deliberate 
design since there was no intent to kill 
required when a person was slain in the 
course of a robbery. Ramsey v. State, 959 
So. 2d 15 (Miss. Ct. App. 2006), writ of 
certiorari denied en banc by 958 So. 2d 
1232, 2007 Miss. LEXIS 588 (Miss. 2007). 

In a case where defendant was con- 
victed of murdering his wife and her son, 
the jury was properly instructed as to the 
element of deliberate design because the 
language complained of had previously 
been found to be proper; defendant did not 
put on any credible evidence of a defense 
so the trial court was not required to 
instruct the jury on all other circum- 
stances where they could have found the 
homicides to have been justifiable, excus- 
able, or manslaughter; and the given in- 
struction specifically stated that deliber- 
ate design could not be formed at the very 
moment of the fatal act. Wortham v. State, 
883 So. 2d 599 (Miss. Ct. App. 2004). 

In a murder prosecution, where a man- 
slaughter instruction was neither re- 
quested nor given, the State maintained 
defendant's deliberate design to kill ex- 
isted well before the shooting, and on the 
defense theory, it never existed at all be- 
cause the shooting was accidental, the 
trial court's granting of a deliberate de- 
sign instruction was proper. Shipp v. 
State, 847 So. 2d 806 (Miss. 2003). 

An instruction on "deliberate design" 
was not required where there was no 
central issue defining the time during 
which deliberation must have occurred, 
and there was substantial evidence that 
defendant had formed the intent well be- 
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fore the killing. Brown v. State, 768 So. 2d 
312 (Miss. Ct. App. 1999). 

"Depraved heart" instruction did not 
constitute an amendment to indictment 
charging deliberate design/premeditated 
murder; the two subsections of murder 
statute had "coalesced." Catchings v. 
State, 684 So. 2d 591 (Miss. 1996). 

Act which poses risk to only one indi- 
vidual and which results in that individu- 
al's death may be deemed depraved heart 
murder. Catchings v. State, 684 So. 2d 591 
(Miss. 1996). 

Jury instruction that "deliberate de- 
sign" meant "to kill, without authority of 
law and not being legally justifiable, le- 
gally excusable or under circumstances 
that would reduce the act to a lesser 
crime" did not improperly state that delib- 
erate design could be formed at very mo- 
ment of fatal act or improperly cut off 
defendant's contention that shooting was 
in self-defense. Tran v. State, 681 So. 2d 
514 (Miss. 1996). 

Jury instruction in homicide prosecu- 
tion, that "deliberate design may be pre- 
sumed from the unlawful and deliberate 
use of a deadly weapon" was reversible 
error; facts of shooting were set forth in 
trial, and while testimony was conflicting, 
question of malice should have been left 
for consideration of jury. Tran v. State, 681 
So. 2d 514 (Miss. 1996). 

In a capital murder prosecution, an in- 
struction on "malice aforethought" was 
improper where it stated that if the defen- 
dant "at the very moment of the fatal shot 
did so with the deliberate design to take 
the life of the deceased ... then it was 
malice aforethought as if deliberate de- 
sign had existed in the mind of the defen- 
dant for minutes, hours, days or weeks or 
even years"; however, the instruction was 
irrelevant and harmless, since there was 
abundant evidence of premeditation and 
no evidence that the slaying was a sudden 
idea of the defendant's. Thorson v. State, 
653 So. 2d 876 (Miss. 1994). 

In a prosecution for murder, the trial 
court committed reversible error by giving 
an instruction stating that "deliberate de- 
sign" could be formed "at the very moment 
of the act of violence." Duvall v. State, 634 
So. 2d 524 (Miss. 1994). 

A jury instruction stating that malice 
aforethought and a premeditated design 



to kill must exist in the mind of the 
defendant but for an instant before the 
fatal act did not constitute reversible er- 
ror; the defendant would not have been 
harmed or prejudiced even if the instruc- 
tion had stated that malice need only exist 
at the very moment of the fatal act, where 
the State's theory of the case was that the 
defendant lured the victim to his home 
with the deliberate design to murder him, 
and the defense theory was that the de- 
fendant's shooting of the victim was justi- 
fiable homicide in response to his finding 
that the victim had broken into his home 
and was standing in his hallway holding a 
hammer, since under the State's theory 
the malice would have existed long before 
the fatal shooting and under the defense 
theory it never existed. Thornhill v. State, 
561 So. 2d 1025 (Miss. 1989), reh'g denied, 
563 So. 2d 609 (Miss. 1990). 

An erroneous instruction stating that 
"malice aforethought" or "deliberate de- 
sign" need exist in the mind of the accused 
only for an "instant" was harmless where 
there was no reasonable factual scenario 
under which the jury could have reason- 
ably concluded that the defendant's pre- 
meditated design to kill, if any, existed in 
his mind but for an instant before the 
fatal act, and based on the prosecution's 
interpretation of the evidence, the pre- 
meditated or deliberate design existed 
well before the shooting while on the de- 
fense theory, it never existed. Blanks v. 
State, 542 So. 2d 222 (Miss. 1989). 

In a murder prosecution, a trial court 
committed reversible error in granting a 
supplemental instruction after the jury 
had retired, defining "malice afore- 
thought" from Black's Law Dictionary, 
which stated that "malice aforethought 
exists where the person doing the act 
which causes the death has an intention 
to cause death or grievous bodily harm to 
any person" and additionally defined mal- 
ice aforethought as existing when the de- 
fendant has an intention "to commit any 
felony whatever, has the knowledge that 
the act will probably cause the death or 
grievous bodily harm to some person, al- 
though he does not desire it or even 
wishes that it may not be caused ..." 
Nicolaou v. State, 534 So. 2d 168 (Miss. 
1988). 
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An instruction on malice should be 
given only where the evidence has failed 
to establish the circumstances surround- 
ing the use of a deadly weapon, and, 
where the facts have been set forth, even 
on conflicting testimony, the question of 
malice should be left to the jury Carter v. 
State, 493 So. 2d 327 (Miss. 1986). 

Murder instruction which follows "de- 
praved heart" provision of § 97-3-19 need 
not use words "feloniously," "wilfully," or 
"malice aforethought." Johnson v. State, 
475 So. 2d 1136 (Miss. 1985). 

Where the accused admitted shooting 
his paramour, but contended that the kill- 
ing was accidental, it was reversible error 
for the court to instruct that malice afore- 
thought might be presumed from the un- 
lawful and deliberate use of a deadly 
weapon. Funches v. State, 246 Miss. 214, 
148 So. 2d 710 (1963). 

Defendant is not entitled to an instruc- 
tion defining malice. Smith v. State, 237 
Miss. 626, 114 So. 2d 676 (1959). 

The trial court did not err in giving 
state's instruction that, if the jury be- 
lieved from all the evidence in the case 
beyond a reasonable doubt that the defen- 
dant had deliberately shot and killed the 
deceased with a deadly weapon, malice 
might be inferred. Rivers v. State, 245 
Miss. 329, 97 So. 2d 236 (1957). 

Where all facts and circumstances sur- 
rounding homicide are fully disclosed by 
evidence, it is reversible error for court to 
instruct that law presumes malice from 
use of deadly weapon. Dickins v. State, 
208 Miss. 69, 43 So. 2d 366 (1949), error 
overruled 208 Miss. 69, 43 So. 2d 887. 

Instruction that malice may be implied 
from nature of weapon and deliberate use 
of deadly weapon not in necessary self- 
defense is evidence of malice is proper 
when defendant has made no explanation 
of facts surrounding her deliberate use of 
deadly weapon in inflicting fatal wounds 
on mother and there is no evidence in case 
which might change character of killing 
by showing either justification or excuse. 
Dickins v. State, 208 Miss. 69, 43 So. 2d 
366 (1949), error overruled 208 Miss. 69, 
43 So. 2d 887. 

Instructions for state defining malice 
aforethought is not erroneous on ground 
that it omits reference to accidental kill- 



ing when there is little, if anything, in 
record from which inference could be 
drawn by jury that killing was accidental 
and this was matter of defense fully sub- 
mitted to jury under instruction obtained 
by defendant. Price v. State, 207 Miss. Ill, 
41 So. 2d 37 (1949), cert, denied, 338 U.S, 
844, 70 S. Ct. 92, 94 L. Ed. 516 (1949), 
reh'g denied, 338 U.S. 888, 70 S. Ct. 187, 
94 L. Ed. 545 (1949). 

Instruction for state that malice will be 
implied from deliberate use of deadly 
weapon is not proper where all of the facts 
are in evidence, but court is entitled to 
consider the law on the question in deter- 
mining whether or not issue of murder 
should be submitted to jury at all. Smith v. 
State, 205 Miss. 283, 38 So. 2d 725 (1949). 

Assignment of error as to instruction of 
the court to find defendant guilty if jury 
believed beyond reasonable doubt that de- 
fendant feloniously and with deliberate 
design to effect death of victim at a time 
when neither defendant, nor his common- 
law wife, were in danger of great personal 
injury at the hand or design of victim or 
that there was no imminent danger of 
such design being accomplished, was not 
valid as failing to use the statutory lan- 
guage "without authority of law" in view of 
the facts that the instruction used the 
word "feloniously," defendant defined 
murder in his instruction and defendant's 
defense of self-defense was adequately set 
forth in defendant's instructions and re- 
jected by the jury's verdict. Davis v. State, 
203 Miss. 574, 35 So. 2d 524 (1948). 

An instruction to the effect that malice 
is implied by law from the nature and 
character of the weapon used, and the 
deliberate use of a deadly weapon in a 
difficulty, not in necessary self-defense, or 
not in necessary defense, or to save the 
unlawful taking of life, or great bodily 
harm to, a fellow human being, is in law 
evidence of malice, disapproved. Criss v. 
State, 202 Miss. 184, 30 So. 2d 613 (1947). 

An instruction that malice aforethought 
did not have to exist in the mind of the 
slayer for any given length of time, and if 
at the moment of the fatal stabbing, the 
defendant cut with deliberate design to 
take the life of deceased, and not in nec- 
essary self-defense, real or apparent, then 
it was as truly malice and the act was as 
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truly murder as if the deliberate design 
had existed in the mind of defendant for 
minutes, hours, days, etc., did not consti- 
tute reversible error as being an errone- 
ous definition of "malice aforethought." 
Hudson v. State, 185 Miss. 677, 188 So. 
561 (1939). 

An instruction in a homicide prosecu- 
tion was not erroneous for failing to in- 
clude the element of deliberate design, 
where the evidence disclosed that at the 
time of the killing there was not only a 
conspiracy to rob, but actual participation 
therein by the accused. Carrol v. State, 
183 Miss. 1, 183 So. 703 (1938). 

An instruction charging the jury that if 
they believed from the evidence that the 
accused in company with others, having a 
common design to rob the deceased, was 
so engaged when one of the accused's 
associates struck the deceased with a 
deadly weapon killing him, then the jury 
should find defendant guilty of murder, 
was not erroneous for failing to include 
the element of deliberate design. Carrol v. 
State, 183 Miss. 1, 183 So. 703 (1938). 

72. Self-defense. 

Where defendant disarmed his victim 
and fired the gun in the victim's direction 
and into a crowded nightclub, killing the 
victim and another and wounding three 
others, defendant was not entitled to a 
self-defense instruction at his trial on a 
charge of murder because defendant 
failed to establish that he feared for his 
life when he fired into the nightclub. Rob- 
erson v. State, 19 So. 3d 95 (Miss. Ct. App. 
2009). 

There was no merit to defendant's claim 
that a trial court peremptorily found him 
guilty of burglary by prohibiting him from 
arguing self-defense where the underlying 
crime that he was charged with to elevate 
his murder charge to capital murder un- 
der Miss. Code Ann. § 97-3-19(2)(e) was 
burglary under Miss. Code Ann. § 97-17- 
23, and Mississippi adhered to the com- 
mon law rule that an aggressor was pre- 
cluded from pleading self-defense. As a 
result, the trial court did not err in deny- 
ing defendant's attempt to argue self-de- 
fense at trial. Beale v. State, 2 So. 3d 693 
(Miss. Ct. App. 2008), writ of certiorari 
denied by 999 So. 2d 1280, 2009 Miss. 
LEXIS 90 (Miss. 2009). 



Where the jury was given instructions 
on the right of an individual to repel 
trespassers from his home and a standard 
self-defense instruction, the trial court did 
not err in refusing defendant's request for 
an instruction on the law relating to de- 
fense of habitation; by the defendant's 
own testimony, the alleged assault against 
defendant by the victim had advanced to a 
stage where the distinction between use of 
deadly force in defense of habitation and 
use of deadly force in self-defense was no 
longer relevant to the jury's understand- 
ing of the law. Lester v. State, 862 So. 2d 
582 (Miss. Ct. App. 2004). 

Instructions to the jury, when read as a 
whole, were sufficient where the court 
specifically instructed that the killing of 
the victim was justified if committed by 
the defendant in the lawful defense of his 
own person. Evans v. State, 797 So. 2d 811 
(Miss. 2000). 

A trial court in a murder prosecution 
committed reversible error when it 
granted the prosecution's instruction in- 
forming the jury that before it could ac- 
cept the theory of self-defense, it was 
required to find that the danger was so 
urgent that the defendant had no "reason- 
able mode of escape"; this instruction was 
not supported by law because it deprived 
the defendant of the right to claim self- 
defense if he could have avoided the 
threat to his safety by escaping. Craig v. 
State, 660 So. 2d 1298 (Miss. 1995). 

A trial court in a murder prosecution 
committed reversible error when it re- 
fused the defendant's requested instruc- 
tion that a person "may stand his ground" 
without waiving the right to self-defense, 
so long as "he is in a place where he has a 
right to be, and is himself in no unlawful 
enterprise, not the provoker or aggressor 
in the combat." Craig v. State, 660 So. 2d 
1298 (Miss. 1995). 

A trial court in a murder prosecution 
did not err in giving an instruction pre- 
cluding the jury from considering a claim 
of self-defense if the jury found that the 
defendant armed himself and sought the 
victim with the intent of invoking a diffi- 
culty with the victim, or voluntarily en- 
tered into a difficulty with the victim with 
the intent to cause serious bodily harm, 
where the defendant armed himself with a 
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shotgun while he was in no physical dan- 
ger from the victim, he drove to the vic- 
tim's house and honked his automobile 
horn, he drove by the house several times 
waiting for the victim to appear, and he 
claimed that he shot at the victim's feet 
but the trajectory of the shotgun pellets 
was upward. Hart v. State, 637 So. 2d 
1329 (Miss. 1994). 

In a homicide prosecution, the trial 
court's giving of an "arming" instruction 
improperly cut off the jury's consideration 
of self-defense and constituted reversible 
error where there was testimony to sup- 
port the defendant's theory of self-defense, 
and the instruction stated that the defen- 
dant could not plead self-defense if he 
armed himself with a deadly weapon and 
either confronted the victim with the in- 
tention of causing a difficulty with the 
victim or voluntarily entered into any dif- 
ficulty with the victim with the intent to 
cause serious bodily harm; such "arming" 
instructions place a higher burden on a 
defendant to assert a claim of self-defense 
than is required by law, are looked upon 
with disfavor, and should rarely be used. 
Keys v. State, 635 So. 2d 845 (Miss. 1994). 

An instruction estopping one from as- 
serting self-defense is not proper except in 
the few rare cases where all the elements 
of estoppel are clearly present; the reason 
for permitting a self-defense theory to be 
decided by a jury far outweighs the rea- 
sons for estopping one from asserting this 
most basic right. Thompson v. State, 602 
So. 2d 1185 (Miss. 1992). 

In a prosecution for murder, jury in- 
structions stating that the defendant 
could not claim the right of self-defense if 
he armed himself with a gun in advance 
and provoked the encounter with the vic- 
tim were not supported by the evidence 
where the defendant was the owner and 
operator of a lounge engaged in the busi- 
ness of selling intoxicating liquor to pa- 
trons, the victim had been on the premises 
most of the day armed with a loaded 
pistol, the defendant requested the victim 
to take his pistol and leave, the defendant 
left to run an errand and when he re- 
turned the victim was still in the lounge, 
intoxicated, and in possession of the pis- 
tol, and the ensuing fatal encounter in- 
volved disputed facts; moreover, the 



granting of 2 self-defense instructions did 
not cure the error since the instructions 
were conflicting. Thompson v. State, 602 
So. 2d 1185 (Miss. 1992). 

A murder defendant was entitled to an 
instruction informing the jury that self- 
defense may be applicable to the defense 
of another person where the evidence 
showed that the deceased had threatened 
the defendant's girlfriend. Calhoun v. 
State, 526 So. 2d 531 (Miss. 1988). 

Failure to give self-defense instruction 
was not error where record reflected that 
jury was fully and fairly instructed con- 
cerning law of self-defense by other in- 
structions. Turnage v. State, 518 So. 2d 
1217 (Miss. 1988). 

Refusal to grant instruction that jury 
should put themselves in place of defen- 
dant and judge his acts by facts and cir- 
cumstances by which he was surrounded 
at time of difficulty was not erroneous 
where theory of self-defense was fully cov- 
ered in another instruction. Fairman v. 
State, 513 So. 2d 910 (Miss. 1987). 

At trial of wife indicted for murder of 
her husband, testimony of defendant that 
during the confrontation, preceding the 
shooting, victim grabbed her by the hair 
and pulled her to the ground, pulled her 
by the hair over to a picnic table and, after 
setting her on the picnic table, drew her 
head back, raised his fist to her head and 
said he was going to kill her, supported 
the giving of manslaughter instructions. 
Mullins v. State, 493 So. 2d 971 (Miss. 
1986). 

A shotgun with a 30-inch barrel and a 
shotgun case were irrelevant and inad- 
missible in evidence at a capital murder 
trial, where a "riot" gun had been used in 
the killing. Stringer v. State, 491 So. 2d 
837 (Miss. 1986). 

Trial court properly refuses self-defense 
instruction in homicide case in which 
uncontraverted testimony is that victim 
was asleep and had been asleep approxi- 
mately 30 minutes at time victim was shot 
and killed. Merrill v. State, 482 So. 2d 
1147 (Miss. 1986). 

Self-defense instruction which states 
that party acting upon mere fear, appre- 
hension or belief, however sincerely enter- 
tained acts at own peril in taking life is 
improper and constitutes reversible preju- 
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dicial error where case is close factually 
and instruction has previously been con- 
demned by Supreme Court of Mississippi 
number of times. Flowers v. State, 473 So. 
2d 164 (Miss. 1985). 

There is no basis upon which to give 
self-defense instruction when evidence, 
considered most favorably to capital mur- 
der defendant, initial aggressor and ulti- 
mate victim of defendant fled after firing 
shot at defendant, defendant then became 
aggressor seeking victim out, emptying 
one gun on victim, striking victim at least 
3 times, then obtaining more powerful 
rifle and firing 3 additional shots, with 
intent to kill victim. Lancaster v. State, 
472 So. 2d 363 (Miss. 1985). 

In a prosecution for murder the court 
properly denied a requested jury instruc- 
tion on self-defense, where the court had 
granted instructions which liberally di- 
rected the jurors to put themselves in the 
defendant's place, authorizing the jurors 
to determine whether the killing was done 
under circumstances wrongfully pro- 
voked, and otherwise instructing the jury 
on self-defense so that when these instruc- 
tions were considered together the jurors 
were adequately instructed on self-de- 
fense. Polk v. State, 417 So. 2d 930 (Miss. 
1982). 

In a murder prosecution, an instruction 
which substantially restricts or cuts off 
defendant's right to defend upon the 
ground of self-defense is erroneous and 
requires the grant of a new trial. McMul- 
len v. State, 291 So. 2d 537 (Miss. 1974). 

In a prosecution of a husband whose 
defense was that he had accidentally shot 
his wife while shooting at his father-in- 
law, instructions permitting the jury to 
find that accused did not kill his father- 
in-law in necessary self-defense, but had 
murdered him, constituted reversible er- 
ror where accused had already been ac- 
quitted of the charge of murdering his 
father-in-law. Dykes v. State, 232 Miss. 
379, 99 So. 2d 602 (1957). 

In a prosecution of a husband whose 
defense was that he had accidentally shot 
his wife while shooting at his father-in- 
law, the husband, having already been 
acquitted of the charge of murdering his 
father-in-law, was entitled to an instruc- 
tion that if at the time he shot at his 



father-in-law while acting in necessary 
self-defense, his wife, without his knowl- 
edge, stepped into the line of fire and was 
accidentally killed, the husband was not 
guilty of murder. Dykes v. State, 232 Miss. 
379, 99 So. 2d 602 (1957). 

The trial court did not err in refusing 
defendant's instruction on the disparity in 
age, size and strength between the de- 
ceased and defendant, which was stated 
in terms of what the evidence showed 
rather than what the jury believed from 
the evidence. Brister v. State, 231 Miss. 
722, 97 So. 2d 654 (1957), cert, denied, 356 
U.S. 961, 78 S. Ct. 1000, 2 L. Ed. 2d 1069 
(1958). 

Instruction bearing on issue of self-de- 
fense held not to exclude doctrine of ap- 
parent necessity. Ashby v. State, 137 Miss. 
133, 102 So. 180 (1924). 

Instruction denying the accused provok- 
ing difficulty right of self-defense held 
erroneous, in view of evidence of abandon- 
ment of homicidal intent. Adams v. State, 
136 Miss. 298, 101 So. 437 (1924). 

Instruction that to justify shooting on 
apprehension of threats deceased must 
have made overt act is proper. Molphus v. 
State, 124 Miss. 584, 87 So. 133 (1921), 
overruled on other grounds, Ray v. State, 
381 So. 2d 1032 (Miss. 1980). 

Person whose life has been threatened 
cannot kill unless there is demonstration 
inducing reasonable man to believe that 
there is danger; instruction that there is 
right to kill on first appearance of danger 
properly refused. Molphus v. State, 124 
Miss. 584, 87 So. 133 (1921), overruled on 
other grounds, Ray v. State, 381 So. 2d 
1032 (Miss. 1980). 

Instruction that a man about to be as- 
saulted with deadly weapon might antici- 
pate adversary's action and kill him, erro- 
neously refused. Leverett v. State, 112 
Miss. 394, 73 So. 273 (1916). 

73. Miscellaneous. 

Trial court's failure to instruct the jury 
as to the elements of the underlying felony 
of burglary during defendant's trial for 
capital murder deprived defendant of due 
process in the form of his right to a jury 
trial because the failure of a jury to find a 
criminal defendant guilty on each element 
of the charged crime led to mandatory 
reversal; the Constitution gives the courts 
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no discretion, and in Mississippi, the right 
to a jury trial must remain inviolate. Har- 
rell v. State, 134 So. 3d 266 (Miss. 2014). 

Trial court did not err by granting a jury 
instruction that combined deliberate de- 
sign murder with depraved heart murder 
because the Mississippi Supreme Court 
held that it was not error to grant a jury 
instruction which combined the elements 
of deliberate design murder with the ele- 
ments of depraved heart murder as stated 
in Miss. Code Ann. §§ 97-3-19(l)(a) and 
(1Kb), and there was evidence to support a 
jury instruction for murder because (1) 
the State produced evidence showing that 
defendant was the person who shot his 
stepson and shot and killed his wife, (2) 
defendant himself admitted that he per- 
petrated the shooting, and (3) the State 
produced evidence of depraved heart mur- 
der by establishing that while defendant 
was engaged in an argument with his 
wife, he fired shots inside an apartment 
that contained unarmed individuals and 
several children. Readus v. State, 997 So. 
2d 941 (Miss. Ct. App. 2008), writ of cer- 
tiorari denied by 999 So. 2d 852, 2009 
Miss. LEXIS 27 (Miss. 2009). 

Where appellant was convicted of capi- 
tal murder while in the commission of a 
robbery, it was not error to deny a re- 
quested jury instruction on the Weath- 
ersby rule, because (1) the rule was inap- 
plicable since appellant's statements to 
officers following appellant's arrest were 
clearly inconsistent with appellant's testi- 
mony at trial, and (2) application of the 
rule was for the court to decide. Fryou v. 
State, 987 So. 2d 461 (Miss. Ct. App. 
2008). 

Where appellant was convicted of capi- 
tal murder while in the commission of a 
robbery, it was not error to deny appel- 
lant's requested lesser-included offense 
jury instruction on manslaughter, because 
(1) appellant admitted the killing and the 
robbery so appellant's intent was irrel- 
evant, and (2) the only evidence to support 
heat of passion was a single comment by 
the victim about appellant's girlfriend. 
Fryou v. State, 987 So. 2d 461 (Miss. Ct. 
App. 2008). 

Where appellant was convicted of capi- 
tal murder while in the commission of a 
robbery, it was not error to deny a re- 



quested jury instruction on simple mur- 
der, because there was sufficient evidence 
to convict appellant of capital murder and 
there was no evidence that would have 
allowed a jury to convict appellant of 
simple murder and not find capital mur- 
der since appellant admitted that appel- 
lant took the victim's truck and told offi- 
cers that appellant took the victim's 
wallet. Fryou v. State, 987 So. 2d 461 
(Miss. Ct. App. 2008). 

Three defendants' capital-murder con- 
victions pursuant to Miss. Code Ann. 
§ 97-3-19(2)(e) were appropriate because, 
although a limiting instruction given to 
the jury regarding confessions by defen- 
dants was not sufficient, no prejudice or 
manifest injustice resulted as to any de- 
fendant; each of the defendants gave suf- 
ficient evidence of his individual partici- 
pation in the robbery of a gun store in his 
separate statements to support a capital- 
murder charge. Anderson v. State, 5 So. 3d 
1088 (Miss. Ct. App. 2007), writ of certio- 
rari denied by 11 So. 3d 1250, 2009 Miss. 
LEXIS 171 (Miss. 2009), writ of certiorari 
denied by 11 So. 3d 1250, 2009 Miss. 
LEXIS 184 (Miss. 2009), writ of certiorari 
denied by 11 So. 3d 1250, 2009 Miss. 
LEXIS 177 (Miss. 2009). 

In a capital murder case, the fact that 
the phrase "without authority of law" was 
not read to the jurors did not mean that 
the instructions were erroneous because, 
reading the instructions as a whole, the 
jury was properly informed of the requi- 
site findings and the proof needed to sus- 
tain a conviction. Ramsey v. State, 959 So. 
2d 15 (Miss. Ct. App. 2006), writ of certio- 
rari denied en banc by 958 So. 2d 1232, 
2007 Miss. LEXIS 588 (Miss. 2007). 

In a capital murder case, a trial court 
did not err by refusing to give a lesser 
included offense instruction or by refusing 
to give a simple murder instruction; ag- 
gravated assault was not a lesser included 
or related offense of robbery, the evidence 
did not support an obstruction of justice 
charge, and defendant did not request a 
simple murder instruction. Ramsey v. 
State, 959 So. 2d 15 (Miss. Ct. App. 2006), 
writ of certiorari denied en banc by 958 
So. 2d 1232, 2007 Miss. LEXIS 588 (Miss. 
2007). 

Trial court did not err in refusing defen- 
dant's proffered circumstantial evidence 
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instructions because there was direct evi- 
dence of guilt presented at trial; specifi- 
cally, defendant admitted to no less than 
two people that he killed his wife and her 
child. Wortham v. State, 883 So. 2d 599 
(Miss. Ct. App. 2004). 

In defendant's capital murder convic- 
tion where defendant was sentenced to 
death, because Miss. Code Ann. § 47-7- 
3(l)(f) denied parole eligibility to any per- 
son charged, tried, convicted, and sen- 
tenced to life imprisonment under the 
provisions of Miss. Code Ann. § 99-19- 
101, the trial court did not err in not 
instructing the jury on life imprisonment 
with the possibility of parole. Branch v. 
State, 882 So. 2d 36 (Miss. 2004), writ of 
certiorari denied by 544 U.S. 907, 125 S. 
Ct. 1595, 161 L. Ed. 2d 282, 2005 U.S. 
LEXIS 2289, 73 U.S.L.W. 3530 (2005). 

Inmate's attorneys were not ineffective, 
in connection with the inmate's capital 
murder trial, for failing to make an objec- 
tion to an instruction that death could be 
imposed if aggravating and mitigating cir- 
cumstances were of equal weight because 
as the direct claim was found to be with- 
out merit, there could be no claim that the 
attorneys were ineffective in failing to 
object to what was an acceptable instruc- 
tion. Smith v. State, 877 So. 2d 369 (Miss. 
2004). 

Trial judge did not erroneously instruct 
the jury in the inmate's capital murder 
trial that death could be imposed if aggra- 
vating and mitigating circumstances were 
of equal weight because (1) the issue was 
addressed on direct appeal and found to 
be without merit, and thus the issue was 
barred under Miss. Code Ann. § 99-39- 
21(2), and (2) it also failed under case law. 
Smith v. State, 877 So. 2d 369 (Miss. 
2004). 

Inmate's attorneys were not ineffective, 
in connection with the inmate's capital 
murder trial, for not requesting an 
amendment to sentencing instructions be- 
cause (1) the issue was raised on direct 
appeal and was found to be without merit, 
and thus the issue was barred under Miss. 
Code Ann. § 99-39-21(2), and (2) in any 
event, there was no showing of deficient 
performance. Smith v. State, 877 So. 2d 
369 (Miss. 2004). 

Trial court did not err in instructing the 
jury on both depraved heart murder and 



premeditated murder because under 
Miss. Code Ann. § 97-3-19, every murder 
done with the deliberate design of effect- 
ing the death of another human being is 
by definition done in the commission of an 
act eminently dangerous to others and 
evincing a depraved heart, regardless of 
human life. Schuck v. State, 865 So. 2d 
1111 (Miss. 2003). 

Although all of petitioner death row 
inmate's arguments were procedurally 
barred either by res judicata or for failure 
to raise the arguments earlier, and no 
intervening case law exempted petitioner 
from the procedural bar, the court also 
reviewed petitioner's arguments on the 
merits; it reiterated its earlier holdings 
that there were no constitutional deficien- 
cies in the Mississippi murder and death 
penalty statutes, including those relating 
to death resulting from child abuse as 
capital murder, as explained in the jury 
instructions, and that none of the alleged 
deficiencies of defense counsel could have 
affected petitioner's outcome. Jackson v. 
State, 860 So. 2d 653 (Miss. 2003). 

Depraved-heart murder instruction 
given to the jury was not in error because 
it failed to include the language "without 
authority of law" as the instruction prop- 
erly directed the jury that it was required 
to find beyond a reasonable doubt that 
defendants had acted unlawfully; how- 
ever, the failure of the trial court to in- 
struct the jury to acquit if the jury found 
that defendants had acted in self-defense, 
and the failure of the depraved-heart mur- 
der instruction to include the words "not 
in necessary self-defense" constituted re- 
versible error. Harris v. State, — So. 2d — , 
2003 Miss. LEXIS 80 (Miss. Feb. 20, 
2003), opinion withdrawn by, substituted 
opinion at 861 So. 2d 1003, 2003 Miss. 
LEXIS 872 (Miss. 2003). 

Trial court did not err in refusing defen- 
dant's request for a mistrial after a pros- 
ecution witness made a brief reference to 
defendant's being in jail during an inter- 
view; jury was given a cautionary instruc- 
tion and any error was harmless. Smith v. 
State, 835 So. 2d 927 (Miss. 2002). 

Defendant waived his right to claim a 
violation of his right to speedy trial by 
requesting a continuance and agreeing 
that the period of the continuance would 
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not be held against the State. Smith v. 
State, 835 So. 2d 927 (Miss. 2002). 

Loss of evidence did not deprive defen- 
dant of due process of law where there 
was no showing that the loss of a baby 
bag, some crime scene photographs, the 
clothing the victim was wearing when her 
body was discovered, and some other 
pieces of evidence, was intentional or that 
the evidence would have been exculpatory. 
Smith v. State, 835 So. 2d 927 (Miss. 
2002). 

Where only theory of defense in murder 
prosecution was self-defense and jury was 
properly instructed thereon, there was no 
requirement that court instruct as to 
other possible theories under which jury 
could have found homicide to have been 
justifiable, excusable, or manslaughter. 
Tran v. State, 681 So. 2d 514 (Miss. 1996). 

Refusal to grant murder defendant's re- 
quest for jury instruction on accident or 
misfortune was reversible error; under 
defendant's version of events, he and vic- 
tim were struggling over gun when it 
discharged, and thus, it was not sudden 
combat situation, nor did shooting happen 
during commission of unlawful act. Miller 
v. State, 677 So. 2d 726 (Miss. 1996). 

Trial court was not required to give 
circumstantial evidence instruction, 
where defendant had confessed to friend 
that he killed victim. Taylor v. State, 672 
So. 2d 1246 (Miss. 1996), cert, denied, 519 
U.S. 994, 117 S. Ct. 486, 136 L. Ed. 2d 379 
(1996), reh'g denied, 519 U.S. 1085, 117 S. 
Ct. 755, 136 L. Ed. 2d 692 (1997). 

Separate instruction, that state was re- 
quired to prove capital murder defen- 
dant's guilt of unwitnessed killing to ex- 
clusion of every other hypothesis 
consistent with innocence, was not re- 
quired on capital murder charge, even 
though evidence of guilt was circumstan- 
tial, given that jury was properly in- 
structed on state's burden as to circum- 
stantial evidence in other instructions. 
Jackson v. State, 672 So. 2d 468 (Miss. 
1996), republished as corrected, 684 So. 
2d 1213 (Miss. 1996), reh'g denied, 691 So. 
2d 1026 (Miss. 1996), cert, denied, 520 
U.S. 1215, 117 S. Ct. 1703, 137 L. Ed. 2d 
828 (1997). 

Trial court did not mislead jury, in capi- 
tal murder case involving underlying 



felony of sexual battery, by instructing 
that "the fact that the actual moment of 
the victim's death may have preceded al- 
leged consummation of the underlying 
felony of Sexual Battery does not void the 
charge of Capital Murder," even though 
defendant claimed that jury was misled 
on intent necessary for capital murder as 
instruction could be correct statement of 
law only if jury also found that defendant 
had formed intent to commit sexual bat- 
tery; when taken in conjunction with 
other instructions, jury was clearly in- 
formed that it must find defendant in- 
tended to kill victim while engaged in 
commission of sexual battery. Walker v. 
State, 671 So. 2d 581 (Miss. 1995), cert, 
denied, 519 U.S. 1011, 117 S. Ct. 518, 136 
L. Ed. 2d 406 (1996). 

Trial court did not deny due process 
rights of capital murder defendant by giv- 
ing instruction that jury had first to acquit 
defendant on greater charge of capital 
murder before going on to consider 
whether defendant had committed lesser 
crime of murder. Walker v. State, 671 So. 
2d 581 (Miss. 1995), cert, denied, 519 U.S. 
1011, 117 S. Ct. 518, 136 L. Ed. 2d 406 
(1996). 

Defendant was not entitled to instruc- 
tion on robbery as lesser included offense 
of felony murder; because victim died as 
result of injuries suffered during robbery, 
if defendant was found guilty of robbery, 
she was also guilty of capital murder. 
Ballenger v. State, 667 So. 2d 1242 (Miss. 
1995), cert, denied, 518 U.S. 1025, 116 S. 
Ct. 2565, 135 L. Ed. 2d 1082 (1996), reh'g 
denied, 518 U.S. 1048, 117 S. Ct. 26, 135 
L. Ed. 2d 1119 (1996). 

Transitional jury instruction in capital 
murder prosecution, stating that jury 
should not consider instruction defining 
lesser included offense of murder unless it 
found that defendant was not guilty of 
capital murder, was proper and appropri- 
ate. Cole v. State, 666 So. 2d 767 (Miss. 
1995). 

A jury instruction in a capital murder 
prosecution did not violate the due process 
clause of the 14th Amendment by reliev- 
ing the State of the burden of proving 
intent to commit the underlying felonies 
where the instruction stated that the de- 
fendant should be found guilty if he wil- 
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fully performed "any act which is an ele- 
ment of the crimes with which he is 
charged or immediately connected with 
them or leading to their commission." 
Carr v. State, 655 So. 2d 824 (Miss. 1995), 
cert, denied, 516 U.S. 1076, 116 S. Ct. 782, 
133 L. Ed. 2d 733 (1996). 

In a prosecution for murder, the trial 
court committed reversible error in refus- 
ing a requested defense instruction stat- 
ing that the defendant had a right to carry 
a concealed weapon if he had been threat- 
ened and had good reason to fear a serious 
attack from an enemy, and did in fact fear 
such an attack, where the prosecuting 
attorney pointed out in his argument be- 
fore the jury that the victim was not 
armed, from which the jury might have 
inferred that the defendant was in the 
wrong in being armed. Duvall v. State, 634 
So. 2d 524 (Miss. 1994). 

When an instruction is given on the 
right to carry a concealed weapon, it 
should be prefaced with the admonition to 
the jury that it "should not view as evi- 
dence against the defendant that he car- 
ried a concealed weapon on his person," 
because under the law he did have a right 
to carry a concealed weapon if he had been 
threatened and had good reason to fear a 
serious attack from an enemy, and did in 
fact fear such an attack. Duvall v. State, 
634 So. 2d 524 (Miss. 1994). 

In a prosecution for capital murder, the 
trial court's failure to instruct the jury on 
the lesser included offense of simple mur- 
der did not constitute reversible error, 
even though Mississippi law strongly fa- 
vors the granting of lesser included of- 
fense instructions, where the defendant 
never requested a lesser included offense 
instruction and failed to object to the 
court's failure to give one, the record did 
not support the defendant's assertion that 
he was entitled to a lesser included offense 
instruction because the evidence of the 
three component crimes in the capital 
murder charge were so intertwined as to 
be virtually inseparable, and any error 
was cured by the jury's verdict which by 
necessary implication found the defen- 
dant guilty of simple murder. Conner v. 
State, 632 So. 2d 1239 (Miss. 1993), cert, 
denied, 513 U.S. 927, 115 S. Ct. 314, 130 
L. Ed. 2d 276 (1994), post-conviction relief 



denied, 684 So. 2d 608 (Miss. 1996), reh'g 
denied (Miss. 1996), overruled on other 
grounds, Weatherspoon v. State, 732 So. 
2d 158 (Miss. 1999). 

A trial court did not err in denying a 
capital murder defendant's proposed cir- 
cumstantial evidence instruction where 
there was direct evidence in support of the 
prosecution's charge, consisting of an eye- 
witness' testimony and another witness' 
repetition of the defendant's admission. 
Conner v. State, 632 So. 2d 1239 (Miss. 
1993), cert, denied, 513 U.S. 927, 115 S. 
Ct. 314, 130 L. Ed. 2d 276 (1994), post- 
conviction relief denied, 684 So. 2d 608 
(Miss. 1996), reh'g denied (Miss. 1996), 
overruled on other grounds, 
Weatherspoon v. State, 732 So. 2d 158 
(Miss. 1999). 

A circumstantial evidence instruction 
was not required in a murder prosecution 
where witnesses testified as to 2 out-of- 
court admissions of the murder made by 
the defendant. While not a "confession," 
an admission constitutes direct evidence 
of the crime so that the giving of a circum- 
stantial evidence instruction is not re- 
quired. Sudduth v. State, 562 So. 2d 67 
(Miss. 1990). 

A defendant who was convicted of ag- 
gravated assault and sentenced to 15 
years imprisonment was not entitled to a 
jury instruction on attempted murder 
which carries a maximum sentence of 10 
years imprisonment, even though the evi- 
dence would have supported a conviction 
for either offense, since there was no view 
of the evidence under which the defendant 
might have been found guilty of at- 
tempted murder and not guilty of aggra- 
vated assault. McGowan v. State, 541 So. 
2d 1027 (Miss. 1989). 

Failure to challenge instruction or offer 
another in its place renders this assign- 
ment of error meritless, even in context of 
capital case. Lockett v. State, 517 So. 2d 
1317 (Miss. 1987), cert, denied, 487 U.S. 
1210, 108 S. Ct. 2858, 101 L. Ed. 2d 895 
(1988), reh'g denied, 487 U.S. 1250, 109 S. 
Ct. 13, 101 L. Ed. 2d 963 (1988), denial of 
post-conviction relief aff'd, 614 So. 2d 888 
(Miss. 1992), cert, denied, 510 U.S. 1040, 
114 S. Ct. 681, 126 L. Ed. 2d 649 (1994), 
reh'g denied, 510 U.S. 1173, 114 S. Ct. 
1212, 127 L. Ed. 2d 559 (1994), post- 
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conviction relief denied, 656 So. 2d 68 
(Miss. 1995), cert, denied, 515 U.S. 1150, 
115 S. Ct. 2595, 132 L. Ed. 2d 842 (1995), 
reh'g denied, 515 U.S. 1180, 116 S. Ct. 26, 
132 L. Ed. 2d 909 (1995), habeas corpus 
granted in part, 980 F. Supp. 201 (S.D. 
Miss. 1997). 

Circumstantial evidence instructions 
should have been given in capital murder 
case where state was without confession 
and without eyewitnesses to gravamen of 
offense charged. Williamson v. State, 512 
So. 2d 868 (Miss. 1987), overruled on 
other grounds, Jasso v. State, 655 So. 2d 
30 (Miss. 1995), Walton v. State, 678 So. 
2d 645 (Miss. 1996). 

Capital murder defendant was not en- 
titled to a mistrial because state elicited 
testimony of his alleged criminal activity 
in Texas, including an arrest for defraud- 
ing an innkeeper, in view of trial judge's 
instructing jury to disregard such testi- 
mony. Cabello v. State, 490 So. 2d 852 
(Miss. 1986). 

When indictment charges defendant 
with capital murder in course of rape and 
robbery and trial judge's instructions, as 
requested by state, tell jury that before it 
can convict defendant it must find that 
defendant killed victim while in course of 
committing rape and robbery, state under- 
takes burden of showing sufficiency of 
proof to establish both underlying rape 
and robbery as well as murder. Fisher v. 
State, 481 So. 2d 203 (Miss. 1985). 

Insanity instruction need not be given 
on basis of lay witness testimony that 
murder defendant heard voices, laughed 
uncontrollably, was depressed, had head- 
aches, and otherwise acted weird. John- 
son v. State, 475 So. 2d 1136 (Miss. 1985). 

Jury instruction which contains surplus 
language serving only to raise state's bur- 
den of proof does not prejudice capital 
murder defendant. Swanier v. State, 473 
So. 2d 180 (Miss. 1985). 

Murder defendant whose claim of acci- 
dental death of victim by drowning is 
contradicted by testimony of medical ex- 
pert showing death by violent blows to 
head is not entitled to Weathersby in- 
struction. Hammond v. State, 465 So. 2d 
1031 (Miss. 1985). 

Trial court did not err in murder pros- 
ecution in granting an instruction advis- 



ing the jury that should they convict de- 
fendant of manslaughter, the court might 
sentence defendant to the penitentiary for 
a term not to exceed 20 years. Flanagan v. 
National Fire Ins. Co., 277 So. 2d 115 
(Miss. 1973). 

In a murder prosecution, where the full 
acceptance of the state's evidence would 
have sustained a finding that the defen- 
dant was guilty of murder, but the jury 
could, and evidently did, find that the 
defendant shot in the heat of passion, 
instructions, both as to murder and man- 
slaughter, were proper. Barnett v. State, 
232 Miss. 208, 98 So. 2d 656 (1957). 

Since even though the killing might 
have been done in the heat of passion, the 
defendant would have been guilty of man- 
slaughter, the court did not commit re- 
versible error in refusing defendant's in- 
struction as to the burden of proof which 
would have permitted the jury to acquit if 
the killing had been done in the heat of 
passion; especially where, in view of the 
instructions granted to defendant, error if 
any, in refusing the instruction was harm- 
less (overruling in part Blalack v. State, 
79 M 517, 31 So 105). Rivers v. State, 245 
Miss. 329, 97 So. 2d 236 (1957). 

An instruction charging jury that they 
were required to presume that defendant 
was innocent from the very beginning of 
the trial until the case was closed is not 
proper. Wright v. State, 209 Miss. 795, 48 
So. 2d 509 (1950). 

In murder prosecution, trial court has 
no duty to give any instructions not re- 
quested. Smith v. State, 205 Miss. 283, 38 
So. 2d 725 (1949). 

An instruction that the jury, if it found 
the defendant guilty, should find that he 
used a deadly weapon was cured by an 
instruction that, if it found the defendant 
guilty of robbery, it should not find that 
the robbery was with a deadly weapon 
unless convinced of that fact beyond a 
reasonable doubt. Augustine v. State, 201 
Miss. 731, 29 So. 2d 454 (1947), error 
overruled, 201 Miss. 741, 29 So. 2d 921 
(1947). 

It was error to charge murder, where 
facts showing killing done in heat of pas- 
sion. Staiger v. State, 110 Miss. 557, 70 So. 
690 (1916). 
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74. Death penalty. 

In defendant's capital murder trial, the 
language on the verdict form stating that 
"if the jury cannot agree on punishment, 
the court must sentence the defendant to 
a term of life imprisonment with the pos- 
sibility of parole" was improper because it 
was an incorrect statement of law since a 
life sentence rendered pursuant to Miss. 
Code Ann. § 99-19-101 will automatically 
be a life without parole sentence. However 
such error was harmless because the jury, 
knowing that it had the life without parole 
option, chose to impose the death penalty 
upon defendant. Hodges v. State, 912 So. 
2d 730 (Miss. 2005), writ of certiorari 
denied by 546 U.S. 1037, 126 S. Ct. 739, 
163 L. Ed. 2d 579, 2005 U.S. LEXIS 8670, 
74 U.S.L.W. 3322 (2005), remanded by 
2006 Miss. LEXIS 214 (Miss. Apr. 20, 

2006) . 

Anytime an individual is charged with 
murder, he is put on notice that the death 
penalty may result. Thorson v. State, 895 
So. 2d 85 (Miss. 2004), writ of certiorari 
denied by 546 U.S. 831, 126 S. Ct. 53, 163 
L. Ed. 2d 83, 2005 U.S. LEXIS 6177, 74 
U.S.L.W. 3203 (2005), remanded by 994 
So. 2d 707, 2007 Miss. LEXIS 497 (Miss. 

2007) . 

75. Aiding And Abetting. 

In defendant's murder trial, the instruc- 
tion simply did not contain the operative 
language that could have been construed 
as reading that a defendant found guilty 
of aiding and abetting with respect to "one 
element" of the crime was guilty as a 
principal. Rather, the instruction accu- 
rately stated that any person who was 
present at the commission of the criminal 
offense and aided, counseled, or encour- 
aged another in the commission of that 
offense was an "aider and abettor" and 
was equally guilty with the principal of- 
fender. Dilworth v. State, 909 So. 2d 731 
(Miss. 2005). 

76. Instructions properly denied. 

Trial court properly declined to give a 
circumstantial evidence instruction in a 
case in which defendant was convicted of 
capital murder for killing the victim while 
in the commission of a robbery because 
the armed robbery was an essential ele- 
ment of the charge and was proved 



through direct evidence, eliminating any 
need for a circumstantial evidence in- 
struction. Carson v. State, 125 So. 3d 104 
(Miss. Ct. App. 2013). 

Trial court properly rejected defendant's 
requested jury instructions in his trial on 
a charge of murder, as they were improper 
statements of the law, and the form of the 
instructions made them unfairly leading 
and prejudicial. Branch v. State, — So. 3d 
— 2012 Miss. App. LEXIS 826 (Miss. Ct. 
App. June 19, 2012). 

Conviction for depraved-heart murder 
was supported by the evidence. Defendant 
was not acting in the heat of passion, and 
thus, a manslaughter conviction was not 
warranted by the evidence, as defendant's 
own testimony showed that he was not 
provoked by the victim; he argued merely 
that he had no part in the victim's murder. 
Leggett v. State, 54 So. 3d 317 (Miss. Ct. 
App. 2011). 

In defendant's murder trial, the trial 
court did not err in refusing to instruct the 
jury on the lesser offense of culpable neg- 
ligence manslaughter because the instruc- 
tion indicated that the jury could find 
defendant guilty of the lesser offense if it 
found that defendant fired his gun toward 
a group of people and inadvertently hit 
the victim but defendant unequivocally 
testified that he targeted the victim and 
deliberately shot him. McKinney v. State, 

26 So. 3d 1065 (Miss. Ct. App. 2009), writ 
of certiorari denied by 27 So. 3d 404, 2010 
Miss. LEXIS 48 (Miss. 2010). 

In defendant's murder trial, the trial 
court did not err in refusing to instruct the 
jury on the lesser offense of heat of pas- 
sion manslaughter because defendant's 
proposed instruction advised the jury that 
it could convict defendant of the lesser 
offense if it found that defendant acted 
impulsively in the heat of passion after 
arguing with the victim but no evidence 
was introduced that defendant ever spoke 
with the victim and defendant himself 
testified that he shot the victim because 
he was getting into an automobile. 
McKinney v. State, 26 So. 3d 1065 (Miss. 
Ct. App. 2009), writ of certiorari denied by 

27 So. 3d 404, 2010 Miss. LEXIS 48 (Miss. 
2010). 

Trial court did not err in refusing to give 
a lesser-included offense instruction on 
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manslaughter. Defendant was charged 
with capital murder during the commis- 
sion of a robbery, a violation of Miss. Code 
Ann. § 97-3-19; whether defendant in- 
tended to kill the victim was irrelevant 
Banyard v. State, 47 So. 3d 708 (Miss. Ct. 
App. 2009), reversed by, remanded by 47 
So. 3d 676, 2010 Miss. LEXIS 475 (Miss. 
2010). 

Defendant was not improperly denied 
heat-of-passion or imperfect self-defense 
manslaughter jury instructions during his 
capital murder trial where there was no 
evidence presented that words were ex- 
changed between defendant and his girl- 
friend once defendant entered her apart- 
ment, and testimony established that 
defendant hit the girlfriend very quickly 
upon entering her apartment. Defendant 
admitted kicking in the door to the apart- 
ment, knocking the girlfriend unconscious 
for a short period of time, and spotting the 
murder victim in the bedroom, and al- 
though he claimed that the murder victim 
pulled a gun on him, forcing him to resort 
to self-defense, the gun that the murder 
victim was alleged to have brandished 
was never presented at trial. Beale v. 
State, 2 So. 3d 693 (Miss. Ct. App. 2008), 



writ of certiorari denied by 999 So. 2d 
1280, 2009 Miss. LEXIS 90 (Miss. 2009). 

In defendant's trial for murder in viola- 
tion of Miss. Code Ann. § 97-3-19(l)(a) 
and aggravated assault in violation of 
Miss. Code Ann. § 97-3-7(2)(b), defendant 
was not entitled to have the requested 
jury instructions on the lesser-included 
offense of manslaughter under Miss. Code 
Ann. § 97-3-35 because defendant re- 
quested a self-defense instruction, while 
the definition of manslaughter required 
that it was not in necessary self-defense, 
and there was no evidentiary basis of 
provocation of a degree to evoke an uncon- 
trolled response of anger, rage, hatred, 
furious resentment or terror. McCune v. 
State, 989 So. 2d 310 (Miss. 2008). 

In a murder case, there was no error in 
refusing to give an instruction regarding 
the jury assessing the weight and credibil- 
ity of the witnesses and an instruction 
allowing the consideration of whether de- 
fendant's taped statements were made of 
his own free will. The trial judge did not 
want to single out portions of the evidence 
and call attention to them; moreover, an- 
other instruction covered the jury's func- 
tion. Green v. State, 982 So. 2d 471 (Miss. 
Ct. App. 2008). 
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§ 97-3-21. Homicide; penalty for first- or second-degree mur- 
der or capital murder. 

(1) Every person who shall be convicted of first-degree murder shall be 
sentenced by the court to imprisonment for life in the custody of the Depart- 
ment of Corrections. 

(2) Every person who shall be convicted of second-degree murder shall be 
imprisoned for life in the custody of the Department of Corrections if the 
punishment is so fixed by the jury in its verdict after a separate sentencing 
proceeding. If the jury fails to agree on fixing the penalty at imprisonment for 
life, the court shall fix the penalty at not less than twenty (20) nor more than 
forty (40) years in the custody of the Department of Corrections. 

(3) Every person who shall be convicted of capital murder shall be 
sentenced (a) to death; (b) to imprisonment for life in the State Penitentiary 
without parole; or (c) to imprisonment for life in the State Penitentiary with 
eligibility for parole as provided in Section 47-7-3(1) (f). 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 2 (1); 1857, ch. 64, art. 
167; 1871, § 2630; 1880, § 2877; 1892, § 1151; 1906, § 1229; Hemingway's 
1917, § 959, 1930, § 987; 1942, § 2217; Laws, 1974, ch. 576, § 7; Laws, 1977, 
ch. 458, § 1; Laws, 1994, ch. 566, § 3; Laws, 2013, ch. 555, § 2, eff from and 
after July 1, 2013. 

Editor's Note — Laws, 1994, ch. 566, § 5, provides as follows: 

"SECTION 5. The provisions of this act shall apply to any case in which pre-trial, trial 

or resentencing proceedings take place after July 1, 1994." 
Amendment Notes — The 2013 amendment designated the former first and second 

paragraphs as (1) and (3); in (1), inserted "first-degree" preceding "murder", and 

substituted "custody of the Department of Corrections" for "State Penitentiary"; and 

added (2). 

Cross References — Construction of the terms "capital case," "capital offense," 
"capital crime," and "capital murder," see § 1-3-4. 

What constitutes the offense of capital murder, see § 97-3-19. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Requirement that an indictment for capital murder state specifically the section of 
the code defining the offense alleged to have been committed, see § 99-17-20. 

Execution in capital cases, see §§ 99-19-51, 99-19-55. 

Separate sentencing procedure to determine punishment in capital cases, see 
§§ 99-19-101 et seq. 

JUDICIAL DECISIONS 



1. Constitutionality. 

2. Validity. 

3. Construction and application; gener- 

ally. 

4. Sentencing factors. 

5. Plea of guilty. 

6. Instructions. 

7. Jury. 

8. — Qualifications. 



9. — Powers and duties. 

10. Deferral of sentence. 

11. Sentencing Hearings. 

1. Constitutionality. 

As defendant was 15 at the time of the 
murder and pursuant to Miss. Code Ann 
§ 47-7-3(l)(h) was not eligible for parole, 
and as Miller v. Alabama, 2012 U.S. 
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LEXIS 4873, was decided while his appeal 
was pending, his life sentence was vacated 
and the case was remanded so the trial 
court could consider the Miller factors 
before determining sentence. Parker v. 
State, 119 So. 3d 987 (Miss. 2013). 

Miss. Code Ann. § 97-3-21 was not un- 
constitutionally vague and did not apply 
to an inmate where the inmate confused 
parole with conditional release as: (1) 
Miss. Code Ann. § 47-7-3(l)(f) prohibited 
parole for an inmate sentenced to life 
under Miss. Code Ann. § 99-19-101 for 
capital offenses; (2) since the inmate pled 
guilty to murder, carrying a life sentence, 
he was convicted of an other capital of- 
fense under Miss. Code Ann. § 1-3-4; and 
(3) the inmate was eligible to petition for 
conditional release at age 65 under Miss. 
Code Ann. § 47-5-139(l)(a). 

Higginbotham v. State, 114 So. 3d 9 (Miss. 
Ct. App. 2012), writ of certiorari denied by 
116 So. 3d 1072, 2013 Miss. LEXIS 317 
(Miss. 2013). 

2. Validity. 

Based on Miller v. Alabama, 132 S. Ct. 
2445 (2012), Parker v. State, 119 So. 3d 
987 (Miss. 2013), and Jones v. State, 122 
So. 3d 698 (Miss. 2013), an inmate who 
was 17 years old at the time he was 
involved in the robbery that led to his 
capital murder guilty plea and a sentence 
of life in prison without eligibility for 
parole was entitled to a new sentencing 
hearing to consider a sentence that would 
allow parole. Thomas v. State, 130 So. 3d 
157 (Miss. Ct. App. 2014). 

Defendant's mandatory life sentence, 
imposed pursuant to Miss. Code Ann. 
§ 97-3-21 after his murder conviction, 
was not cruel and unusual punishment for 
purposes of U.S. Const, amend. VIII and 
Miss. Const, art. 3, § 28 even though 
defendant was 14 years old at the time of 
the offense because Miss. Code Ann. § 97- 
3-21 did not afford the trial judge any 
sentencing discretion or make an excep- 
tion for a defendant of tender years. Ev- 
ans v. State, 109 So. 3d 1056 (Miss. Ct. 
App. 2011), reversed by, remanded by 109 
So. 3d 1044, 2013 Miss. LEXIS 31 (Miss. 
2013). 

Defendant asserted that he was improp- 
erly sentenced to life imprisonment with- 
out the possibility of parole for murder; 



however, that was the sentence for capital 
murder. Because defendant was only sen- 
tenced to life imprisonment, not to life 
without the possibility of parole, under 
Miss. Code Ann. § 97-3-21, defendant's 
sentence for murder under Miss. Code 
Ann. § 97-3-19(1) was proper. Staten v. 
State, 989 So. 2d 938 (Miss. Ct. App. 
2008), writ of certiorari denied by 993 So. 
2d 832, 2008 Miss. LEXIS 400 (Miss. 
2008). 

Appellant's motion for post-conviction 
relief was properly denied as untimely 
filed because appellant's sentence of life 
without parole, under Miss. Code Ann. 
§ 97-3-21, following his plea of guilty to 
capital murder, did not violate his consti- 
tutional right against ex post facto appli- 
cation of the law because (1) the Supreme 
Court of Mississippi previously held that 
the imposition of the new sentencing op- 
tion of life without parole did not violate 
the prohibition against ex post facto laws, 
and (2) sentencing under Miss. Code Ann. 
§ 97-3-21 clearly and lawfully directed 
capital defendants whose pretrial, trial, or 
resentencing proceedings took place after 
July 1, 1994, to have their sentencing 
juries given the option of life without 
parole in addition to life with the possibil- 
ity of parole and death. Randall v. State, 
987 So. 2d 453 (Miss. Ct. App. 2008). 

Thirteen-year-old defendant's auto- 
matic life sentence for murder under Miss. 
Code Ann. § 97-3-21 was proper because 
the sentence was not discretionary and 
had previously been held constitutional. 
Edmonds v. State, — So. 2d — , 2006 Miss. 
App. LEXIS 88 (Miss. Ct. App. Jan. 31, 
2006), opinion withdrawn by, substituted 
opinion en banc at, modified and rehear- 
ing denied by 955 So. 2d 864, 2006 Miss. 
App. LEXIS 311 (Miss. Ct. App. 2006). 

Trial court properly dismissed defen- 
dant's post-conviction motion without a 
hearing where defendant's post-conviction 
motion revealed that he knew the sen- 
tence he would get for murder, which was 
a mandatory sentence of life imprison- 
ment, as required by Miss. Code Ann. 
§ 97-3-21; no promises regarding parole 
or a specific lesser sentence had been 
made to him. Booker v. State, 954 So. 2d 
448 (Miss. Ct. App. 2006). 

Defendant was convicted of murder and 
sentenced to life imprisonment because it 
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was the only possible sentence available 
for convicted murderers, Miss. Code Ann. 
§ 97-3-21; thus, the trial court did not err 
in sentencing defendant to life imprison- 
ment. Jackson v. State, 924 So. 2d 531 
(Miss. Ct. App. 2005), writ of certiorari 
denied by 927 So. 2d 750, 2006 Miss. 
LEXIS 175 (Miss. 2006). 

Defendant's sentence was not excessive 
and unconstitutional because, since the 
trial court imposed a sentence within the 
statutory limitations provided by Miss. 
Code Ann. § 97-3-21, the sentence was 
appropriate, and there was no error. Glass 
v. State, 856 So. 2d 762 (Miss. Ct. App. 
2003). 

The application of the capital sentenc- 
ing statute, as amended this section, ame- 
liorated the stark options that were pre- 
sented to pre-amendment juries, and, 
therefore, the retroactive application of 
the statute does not give rise to an illegal 
ex post facto law. West v. State, 725 So. 2d 
872 (Miss. 1998). 

The amendment of this section to in- 
clude life imprisonment without parole as 
a possible sentence was ameliorative and 
not onerous as the amendment did not 
increase the possible penalty for murder; 
thus, the application of the amended stat- 
ute in the prosecution of a defendant for a 
murder that occurred before the effective 
date of the amendment did not violate the 
ex post facto clause of the federal consti- 
tution. Tavares v. State, 725 So. 2d 803 
(Miss. 1998). 

A defendant's right to be shielded from 
double jeopardy was violated where the 
defendant was convicted and punished for 
both kidnapping under § 97-3-53 and 
capital murder while engaged in the crime 
of kidnapping under § 97-3-19(2)(e); since 
the defendant was indicted, tried and 
found guilty of capital murder under § 97- 
3-19(2)(e) with the kidnapping as the un- 
derlying felony, and thereafter exposed to 
trial for his life, the State was precluded 
from punishing him further for the § 97- 
3-53 kidnapping. Meeks v. State, 604 So. 
2d 748 (Miss. 1992). 

The imposition of the death penalty 
against a mentally retarded defendant 
with the functional equivalent of a 7-year- 
old did not violate the cruel and unusual 
punishment clause of the Eighth Amend- 



ment, where the jury was instructed as to 
the mitigating factors enumerated in 
§ 99-19-101(6)(b), (f) and (g) and these 3 
mitigating factors were argued to the jury, 
so that the jury was provided a vehicle, 
through appropriate jury instructions and 
argument, to consider and give effect to 
the mitigating evidence of the defendant's 
mental retardation in rendering its sen- 
tencing decision. Jones v. State, 602 So. 2d 
1170 (Miss. 1992). 

The capital murder statute, this section, 
is not unconstitutional. In re Hill, 460 So. 
2d 792 (Miss. 1984). 

This section and § 99-19-101 are not 
unconstitutional and violative of the 
Eighth and Fourteenth Amendments to 
the United States Constitution on the 
ground that they do not allow the jury to 
sentence a defendant to life imprisonment 
without parole, since the legislature's de- 
cision to provide two alternative penal- 
ties, with clear guidelines for the applica- 
tion of each, was unquestionably within 
their proper discretion. Smith v. State, 
419 So. 2d 563 (Miss. 1982), cert, denied, 
460 U.S. 1047, 103 S. Ct. 1449, 75 L. Ed. 
2d 803 (1983), habeas corpus denied, 689 
F. Supp. 644 (S.D. Miss. 1988), aff'd, 904 
F.2d 950 (5th Cir. 1990), reh'g denied, 912 
F2d 1465 (5th Cir. 1990), overruled on 
other grounds, Willie v. State, 585 So. 2d 
660 (Miss. 1991), vacated, 503 U.S. 930, 
112 S. Ct. 1463, 117 L. Ed. 2d 609 (1992), 
on remand, 970 F.2d 1383 (5th Cir. 1992), 
post-conviction relief granted, 648 So. 2d 
63 (Miss. 1994). 

The felony murder statute (§ 97-3-19) 
is constitutional despite the language per- 
mitting the imposition of death upon one 
who harbors no specific intent to kill. 
Furthermore, since this section places no 
statutory limitations on the mitigating 
factors that may be considered in the 
capital sentencing process, it suffers no 
constitutional infirmities. Culberson v. 
State, 379 So. 2d 499 (Miss. 1979), cert, 
denied, 449 U.S. 986, 101 S. Ct. 406, 66 L. 
Ed. 2d 250 (1980), reh'g denied, 449 U.S. 
1103, 101 S. Ct. 903, 66 L. Ed. 2d 831 
(1981), post-conviction relief denied, 580 
So. 2d 1136 (Miss. 1990), cert, denied, 502 
U.S. 943, 112 S. Ct. 383, 116 L. Ed. 2d 334 
(1991), denial of post-conviction relief 
aff'd, 612 So. 2d 342 (Miss. 1992); Lockett 
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v. Ohio, 438 U.S. 586, 98 S. Ct. 2954, 57 L. 
Ed. 2d 973 (1978). 

State statute which imposed mandatory 
death penalty for first-degree murder, 
which included any willful, deliberate, 
and premeditated killing, and any murder 
committed in perpetrating or attempting 
to perpetrate a felony, constituted a viola- 
tion of the prohibition against the inflic- 
tion of cruel and unusual punishment 
under the Eighth and Fourteenth Amend- 
ments of the United States Constitution. 
Woodson v. North Carolina, 428 U.S. 280, 
96 S. Ct. 2978, 49 L. Ed. 2d 944 (1976). 

Imposition of death penalty did not con- 
stitute cruel and unusual treatment un- 
der statutes which provided (1) if defen- 
dant is found guilty of first degree murder, 
a separate presentence hearing is held 
before the jury, where arguments may be 
presented and where any evidence 
deemed relevant to sentencing may be 
admitted and must include matters relat- 
ing to 8 aggravating and 7 mitigating 
circumstances specified in said statutes, 
(2) the jury is directed to weigh such 
circumstances and return an advisory ver- 
dict as to the sentence, to be determined 
by a majority vote, (3) the actual sentence 
is determined by the trial judge, who is 
also directed to weigh the statutory aggra- 
vating and mitigating circumstances, (4) 
if a death sentence is imposed, the trial 
court must set forth in writing its fact 
findings that sufficient statutory aggra- 
vating circumstances exist and are not 
outweighed by statutory mitigating cir- 
cumstances, and (5) a death sentence is 
automatically reviewed by the Supreme 
Court of Florida, which considers its func- 
tions to be guarantee that the aggravating 
and mitigating reasons present in one 
case will reach a similar result to that 
reached under similar circumstances in 
another case. Proffitt v. Florida, 428 U.S. 
242, 96 S. Ct. 2960, 49 L. Ed. 2d 913 
(1976), stay granted, 429 U.S. 1301, 96 S. 
Ct. 3235, 50 L. Ed. 2d 30 (1976), vacated, 
429 U.S. 875, 97 S. Ct. 197, 50 L. Ed. 2d 
158 (1976), vacated, 429 U.S. 875, 97 S. 
Ct. 198, 50 L. Ed. 2d 158 (1976), reh'g 
denied, 429 U.S. 875, 97 S. Ct. 198, 50 L. 
Ed. 2d 158 (1976). 

The prohibition against the infliction of 
cruel and unusual punishment under the 



Eighth and Fourteenth Amendments of 
the United States Constitution is not vio- 
lated by the imposition of the death pen- 
alty for the crime of murder under a 
state's statutory scheme whereby (1) capi- 
tal homicides are limited to intentional 
and knowing murders committed in the 
five specified situations of murder of a 
peace officer or fireman, murder commit- 
ted in the course of kidnapping, burglary, 
robbery, forcible rape, or arson, murder 
committed while escaping or attempting 
to escape from a penal institution, murder 
committed for remuneration, and murder 
committed by a prison inmate when the 
victim is a prison employee; (2) if a defen- 
dant is convicted of a capital offense, a 
separate presentence hearing must be 
held before the jury, where any relevant 
evidence may be introduced and argu- 
ments may be presented for or against the 
death sentence; (3) the jury must answer 
the questions (a) whether or not the de- 
fendant's conduct that caused the death 
was committed deliberately and with the 
reasonable expectation that the death of 
the deceased or another would result, (b) 
whether there is a probability that the 
defendant would commit criminal acts of 
violence that would constitute a continu- 
ing threat to society, and (c) if raised by 
the evidence, whether or not the defen- 
dant's conduct in killing the deceased was 
unreasonable in response to the provoca- 
tion, if any, by the deceased; (4) if the jury 
finds that the state has proved beyond a 
reasonable doubt that the answer to each 
of the pertinent questions is yes, then the 
death sentence is imposed, but if the jury 
finds that the answer to any question is 
no, then a sentence of life imprisonment 
results; and (5) death sentences are given 
expedited review on appeal. Jurek v. 
Texas, 428 U.S. 262, 96 S. Ct. 2950, 49 L. 
Ed. 2d 929 (1976), stay granted, 429 U.S. 
1301, 96 S. Ct. 3235, 50 L. Ed. 2d 30 
(1976), vacated, 429 U.S. 875, 97 S. Ct. 
197, 50 L. Ed. 2d 158 (1976), vacated, 429 
U.S. 875, 97 S. Ct. 198, 50 L. Ed. 2d 158 
(1976), reh'g denied, 429 U.S. 875, 97 S. 
Ct. 198, 50 L. Ed. 2d 158 (1976). 

The prohibition against the infliction of 
cruel and unusual punishment under the 
Eighth and Fourteenth Amendments is 
not violated by the imposition of the death 
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penalty for the crime of murder under a 
state's statutory scheme whereby (1) guilt 
or innocence is determined, either by a 
jury or the trial judge, in the first stage of 
a bifurcated trial, with the judge being 
required to charge the jury as to any 
lesser included offenses when supported 
by any view of the evidence, (2) after a 
verdict, finding, or plea of guilty, a presen- 
tence hearing as conducted, where the 
jury (or judge in a case tried without a 
jury) hears argument and additional evi- 
dence in mitigation or aggravation of pun- 
ishment, (3) at least one of 10 aggravating 
circumstances specified in the statute 
must be found to exist beyond a reason- 
able doubt, and must be designated in 
writing, before the jury (or judge) may 
elect to impose the death sentence on a 
defendant convicted of murder, the trial 
judge and jury cases being bound by the 
jury's recommended sentence, (4) on auto- 
matic appeal of a death sentence, the 
state's highest court must determine 
whether the sentence was imposed under 
the influence of passion, prejudice, or any 
other arbitrary factor, whether the evi- 
dence supported the finding of a statutory 
aggravating circumstance, and whether 
the death sentence was excessive or dis- 
proportionate to the penalty imposed in 
similar cases, considering both the crime 
and the defendant, and (5) if a death 
sentence is affirmed, the decision of the 
state's highest court must include refer- 
ence to similar cases that the court con- 
sidered. Gregg v Georgia, 428 U.S. 153, 96 
S. Ct. 2909, 49 L. Ed. 2d 859 (1976), stay 
granted, 429 U.S. 1301, 96 S. Ct. 3235, 50 
L. Ed. 2d 30 (1976), vacated, 429 U.S. 875, 
97 S. Ct. 198, 50 L. Ed. 2d 158 (1976), 
reh'g denied, 429 U.S. 875, 97 S. Ct. 197, 
50 L. Ed. 2d 158 (1976). 

In view of the decision of the Supreme 
Court of the United States in Furman v. 
Georgia, 408 U.S. 238, 33 L. Ed. 2d 346, 92 
S. Ct. 2726, reh den 409 U.S. 902, 34 L. 
Ed. 2d 163, 93 S. Ct. 89 and on remand 
229 Ga 731, 194 SE2d 410, declaring the 
death penalty to be a cruel and unusual 
punishment in violation of the Eighth 
Amendment to the United States Consti- 
tution, the death penalty can no longer be 
imposed under Code 1942, § 2217. Capler 
v. State, 268 So. 2d 338 (Miss. 1972); 
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Peterson v. State, 268 So. 2d 335 (Miss. 
1972). 

Verdict fixing defendant's punishment 
of life imprisonment, without specifying 
place, held valid. Harper v. State, 98 So. 
534 (Miss. 1924). 

3. Construction and application; gen- 
erally. 

Defendant's sentence of life imprison- 
ment without parole exceeded the statu- 
tory maximum under Miss. Code Ann. 
§ 97-3-21 where defendant was indicted 
and convicted of deliberate-design murder 
pursuant to Miss. Code Ann. § 97-3-19. 
Parker v. State, 30 So. 3d 1222 (Miss. 
2010). 

Defendant's sentence of life imprison- 
ment without eligibility for parole after he 
was convicted of murder was proper be- 
cause he was convicted of the violent 
crime of murder after January 1, 2000, 
and was not eligible for parole; nor did the 
appellate court find that his sentence was 
grossly disproportionate to the crime com- 
mitted. Fannings v State, 997 So. 2d 953 
(Miss. Ct. App. 2008). 

Trial court erred in not instructing the 
jury that life without the possibility of 
parole was an option under Miss. Code 
Ann. § 97-3-21 because, while the crime 
occurred prior to the amendment adding 
that option, the trial took place after the 
amendment, and under Miss. Code Ann. 
§ 99-19-1, it had previously been held 
that § 97-3-21 clearly and lawfully di- 
rected capital defendants whose pre-trial, 
trial or resentencing proceedings took 
place after July 1, 1994, to have their 
sentencing juries given the option of life 
without parole in addition to life with the 
possibility of parole and death. 
Rubenstein v. State, 941 So. 2d 735 (Miss. 
2006). 

While it is true that Miss. Code Ann. 
§ 97-3-21 provided three sentencing al- 
ternatives; the death penalty, life impris- 
onment without parole, and life imprison- 
ment with the possibility of parole; a life 
sentence rendered pursuant to Miss. Code 
Ann. § 99-19-101 will automatically be a 
life without parole sentence. This is an 
inconsistency in the statutes that needs to 
be addressed by the Legislature. Hodges v. 
State, 912 So. 2d 730 (Miss. 2005), writ of 
certiorari denied by 546 U.S. 1037, 126 S. 
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Ct. 739, 163 L. Ed. 2d 579, 2005 U.S. 
LEXIS 8670, 74 U.S.L.W. 3322 (2005), 
remanded by 2006 Miss. LEXIS 214 (Miss. 
Apr. 20, 2006). 

Although defendant, convicted of mur- 
der, argued that he was improperly sen- 
tenced to life imprisonment without pa- 
role as a habitual offender, the appellate 
court found no evidence that defendant 
was sentenced as a habitual offender; 
rather, the appellate court found that 
Miss. Code Ann. § 97-3-21 (2000) pro- 
vided for a life sentence following a con- 
viction for murder. Poindexter v. State, 
856 So. 2d 296 (Miss. 2003). 

Reading Miss. Code Ann. §§ 97-3-21, 
99-19-101(1), 47-7-3(l)(f), together indi- 
cates that a defendant on trial for capital 
murder may be sentenced only to death or 
to life imprisonment without the eligibil- 
ity of parole. Flowers v. State, 842 So. 2d 
531 (Miss. 2003), remanded by 2006 Miss. 
LEXIS 356 (Miss. June 29, 2006). 

When read in pari materia, this section 
and § 47-7-3 provide juries with the op- 
tion of sentencing capital defendants to 
life without parole as long as any proceed- 
ing, from pretrial through resentencing, 
that followed the actual charge occurred 
after July 1, 1994; simultaneously, the two 
statutes preclude the parole board from 
granting parole to any capital defendant 
who was charged after July 1, 1994. West 
v. State, 725 So. 2d 872 (Miss. 1998). 

Sentence of death imposed on defendant 
who shot store clerk four times during 
commission of armed robbery was not 
excessive or disproportionate to other 
similar cases in which such sentence had 
been imposed. Brown v. State, 682 So. 2d 
340 (Miss. 1996), cert, denied, 520 U.S. 
1127, 117 S. Ct. 1271, 137 L. Ed. 2d 348 
(1997). 

In order to impose death sentence, jury 
must determine that defendant either ac- 
tually killed, attempted to kill, and in- 
tended that killing take place, or intended 
that lethal force would be employed. Blue 
v. State, 674 So. 2d 1184 (Miss. 1996), cert, 
denied, 519 U.S. 1030, 117 S. Ct. 588, 136 
L. Ed. 2d 517 (1996). 

Upon determining that defendant actu- 
ally killed or intended that a killing take 
place, jury must identify and weigh aggra- 
vating circumstances against mitigating 



circumstances which it has identified and, 
if it is unable to find aggravating circum- 
stance or determines that aggravating cir- 
cumstance is outweighed by mitigating 
circumstances, death penalty is statuto- 
rily barred. Blue v. State, 674 So. 2d 1184 
(Miss. 1996), cert, denied, 519 U.S. 1030, 
117 S. Ct. 588, 136 L. Ed. 2d 517 (1996). 

It is suggestive to provide signature line 
only under the verdict for death penalty. 
Blue v. State, 674 So. 2d 1184 (Miss. 
1996), cert, denied, 519 U.S. 1030, 117 S. 
Ct. 588, 136 L. Ed. 2d 517 (1996). 

Verdict form which provided for signa- 
ture only under the death penalty and not 
under life sentence verdict was harmless 
where jury was instructed prior to delib- 
erations that death penalty was not the 
only option. Blue v. State, 674 So. 2d 1184 
(Miss. 1996), cert, denied, 519 U.S. 1030, 
117 S. Ct. 588, 136 L. Ed. 2d 517 (1996). 

Sentence of death imposed upon 17- 
year-old defendant with IQ of 67 who 
struck victim with baseball bat, inserted it 
into her anus, and had sex with her after 
she was dead was not disproportionate. 
Blue v. State, 674 So. 2d 1184 (Miss. 
1996), cert, denied, 519 U.S. 1030, 117 S. 
Ct. 588, 136 L. Ed. 2d 517 (1996). 

Although third postconviction relief pe- 
tition to vacate sentence and resentence 
would generally have been successive writ 
barred and procedurally barred, imposi- 
tion of sentence of life imprisonment with- 
out benefit of parole for murder, imposed 
when statute did not permit or provide for 
said sentence, was unenforceable sen- 
tence and plain error, capable of being 
addressed. Stevenson v. State, 674 So. 2d 
501 (Miss. 1996). 

Trial court was required to conduct ha- 
bitual offender hearing prior to sentenc- 
ing of defendant for capital murder, in 
order to make jury aware that, as a ha- 
bitual offender, defendant could have been 
sentenced to life imprisonment without 
possibility of parole. Taylor v. State, 672 
So. 2d 1246 (Miss. 1996), cert, denied, 519 
U.S. 994, 117 S. Ct. 486, 136 L. Ed. 2d 379 
(1996), reh'g denied, 519 U.S. 1085, 117 S. 
Ct. 755, 136 L. Ed. 2d 692 (1997). 

Trial court's failure to hold habitual 
offender hearing for defendant convicted 
of capital murder, which would have al- 
lowed jury to sentence defendant to life 
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imprisonment without possibility of pa- 
role, required vacatur of death sentence 
and remand for new sentencing trial with 
proper instructions. Taylor v. State, 672 
So. 2d 1246 (Miss. 1996), cert, denied, 519 
U.S. 994, 117 S. Ct. 486, 136 L. Ed. 2d 379 
(1996), reh'g denied, 519 U.S. 1085, 117 S. 
Ct. 755, 136 L. Ed. 2d 692 (1997). 

Autopsy photographs may be admitted 
during sentencing phase of capital murder 
prosecution on issue of whether crime was 
especially heinous, atrocious or cruel, 
even if photographs were inadmissible 
during guilt phase. Jackson v. State, 672 
So. 2d 468 (Miss. 1996), republished as 
corrected, 684 So. 2d 1213 (Miss. 1996), 
reh'g denied, 691 So. 2d 1026 (Miss. 1996), 
cert, denied, 520 U.S. 1215, 117 S. Ct. 
1703, 137 L. Ed. 2d 828 (1997). 

Capital murder defendant was not en- 
titled to make racial arguments against 
death penalty, even if racial arguments to 
jury are appropriate, in absence of racial 
bias claims, proof of bias, and in absence 
of any potential bias on basis of race of 
victims. Jackson v. State, 672 So. 2d 468 
(Miss. 1996), republished as corrected, 
684 So. 2d 1213 (Miss. 1996), reh'g denied, 
691 So. 2d 1026 (Miss. 1996), cert, denied, 
520 U.S. 1215, 117 S. Ct. 1703, 137 L. Ed. 
2d 828 (1997). 

Death sentence was not excessive or 
disproportionate for defendant convicted 
of fatal stabbing of 4 children and inflict- 
ing life-threatening wounds upon an adult 
and another child while in search of 
money kept in residence. Jackson v. State, 
672 So. 2d 468 (Miss. 1996), republished 
as corrected, 684 So. 2d 1213 (Miss. 1996), 
reh'g denied, 691 So. 2d 1026 (Miss. 1996), 
cert, denied, 520 U.S. 1215, 117 S. Ct. 
1703, 137 L. Ed. 2d 828 (1997). 

Imposition of death penalty on defen- 
dant who killed victim during course of 
robbery was not disproportionate to pen- 
alty imposed in similar cases, although 
defendant was 17 years old at time of 
offense, had disadvantaged background 
and had low IQ. Holly v. State, 671 So. 2d 
32 (Miss. 1996), post-conviction relief de- 
nied, cert, denied, 518 U.S. 1025, 116 S. 
Ct. 2565, 135 L. Ed. 2d 1082 (1996), reh'g 
denied, 518 U.S. 1048, 117 S. Ct. 26, 135 
L. Ed. 2d 1119 (1996). 

Prosecutor in capital murder case did 
not utilize absence of mercy instruction to 



improperly argue that jurors could not 
consider mercy or sympathy in their de- 
liberations; prosecutor was allowed to ar- 
gue that defendant was not deserving of 
sympathy and jurors had been informed 
by court that statements of counsel were 
not evidence, and that they must follow 
court's instructions and consider evidence 
presented. Walker v. State, 671 So. 2d 581 
(Miss. 1995), cert, denied, 519 U.S. 1011, 
117 S. Ct. 518, 136 L. Ed. 2d 406 (1996). 

Prosecutor did not impermissibly sug- 
gest that it was state Supreme Court, 
rather than jury, that had responsibility of 
imposing death sentence, when prosecu- 
tion commented that death penalty had 
"been through the courts" and had been 
"honed and sharpened and brought into 
keen focus." Walker v. State, 671 So. 2d 
581 (Miss. 1995), cert, denied, 519 U.S. 
1011, 117 S. Ct. 518, 136 L. Ed. 2d 406 
(1996). 

Proportionality requirement was satis- 
fied in capital murder case involving kid- 
napping of stranger, sexual assault prior 
to killing, and efforts to hide body and 
obscure evidence; death penalty had been 
given, and found to be proportional, in 
another case involving same elements. 
Walker v. State, 671 So. 2d 581 (Miss. 
1995), cert, denied, 519 U.S. 1011, 117 S. 
Ct. 518, 136 L. Ed. 2d 406 (1996). 

Imposition of death penalty, on defen- 
dant convicted for kidnapping, sexually 
assaulting and killing victim, was not 
disproportionate even though accomplice 
who provided evidence against defendant 
received sentence of life imprisonment; it 
was defendant's idea to take victim to 
deserted location, and defendant had been 
actual perpetrator of assaults, other than 
one rape perpetrated by accomplice. 
Walker v. State, 671 So. 2d 581 (Miss. 
1995), cert, denied, 519 U.S. 1011, 117 S. 
Ct. 518, 136 L. Ed. 2d 406 (1996). 

Sentence of death, imposed on defen- 
dant convicted of killing prison guard, was 
not excessive or disproportionate to other 
similar cases in which death sentence had 
been imposed. Russell v. State, 670 So. 2d 
816 (Miss. 1995), cert, denied, 519 U.S. 
982, 117 S. Ct. 436, 136 L. Ed. 2d 333 
(1996), cert, dismissed, 520 U.S. 1249, 117 
S. Ct. 2406, 137 L. Ed. 2d 1064 (1997). 

Trial court acted within its discretion at 
death penalty phase of trial in excluding, 
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as irrelevant, psychological report that 
allegedly showed that it was probable that 
accomplice, rather than defendant, was 
mastermind behind robbery and murder 
of victim, in absence of evidence that ac- 
complice had any kind of dominating in- 
fluence over defendant. Ballenger v. State, 
667 So. 2d 1242 (Miss. 1995), cert, denied, 
518 U.S. 1025, 116 S. Ct. 2565, 135 L. Ed. 
2d 1082 (1996), reh'g denied, 518 U.S. 
1048, 117 S. Ct. 26, 135 L. Ed. 2d 1119 
(1996). 

Death penalty was not disproportionate 
sentence for felony murder, where defen- 
dant instigated and planned robbery of 
victim, she had several opportunities to 
back out of robbery, she provided guns to 
accomplices to use against victim, and she 
burned victim's house to cover her guilt. 
Ballenger v. State, 667 So. 2d 1242 (Miss. 
1995), cert, denied, 518 U.S. 1025, 116 S. 
Ct. 2565, 135 L. Ed. 2d 1082 (1996), reh'g 
denied, 518 U.S. 1048, 117 S. Ct. 26, 135 
L. Ed. 2d 1119 (1996). 

Prosecutor's comparison of defendant to 
Charles Manson at death penalty phase 
was not so improper as to require rever- 
sal; prosecutor did not call defendant 
names, did not vilify her, did not try to 
enrage jury, and did not go into details of 
Manson's crimes. Ballenger v. State, 667 
So. 2d 1242 (Miss. 1995), cert, denied, 518 
U.S. 1025, 116 S. Ct. 2565, 135 L. Ed. 2d 
1082 (1996), reh'g denied, 518 U.S. 1048, 
117 S. Ct. 26, 135 L. Ed. 2d 1119 (1996). 

Prosecutor's comment at death penalty 
phase of trial that defendant had 
"turn[ed] to a life of crime" was not so 
improper as to require reversal; evidence 
in record indicated that defendant was 
serving sentence for armed robbery, and 
defendant had just been found guilty of 
capital murder. Ballenger v. State, 667 So. 
2d 1242 (Miss. 1995), cert, denied, 518 
U.S. 1025, 116 S. Ct. 2565, 135 L. Ed. 2d 
1082 (1996), reh'g denied, 518 U.S. 1048, 
117 S. Ct. 26, 135 L. Ed. 2d 1119 (1996). 

Exception to general rule that state 
may not mention possibility of appellate 
review exists where statement is made in 
response to statement of defense counsel. 
Ballenger v. State, 667 So. 2d 1242 (Miss. 
1995), cert, denied, 518 U.S. 1025, 116 S. 
Ct. 2565, 135 L. Ed. 2d 1082 (1996), reh'g 
denied, 518 U.S. 1048, 117 S. Ct. 26, 135 
L. Ed. 2d 1119 (1996). 



Defense counsel's comments that 
Charles Manson murders were more grue- 
some than that committed by defendant, 
yet Manson had not received death pen- 
alty, opened door for prosecution to men- 
tion appellate review by stating that 
death penalty had been imposed in 
Manson case but that death penalty stat- 
ute had later been held unconstitutional. 
Ballenger v. State, 667 So. 2d 1242 (Miss. 
1995), cert, denied, 518 U.S. 1025, 116 S. 
Ct. 2565, 135 L. Ed. 2d 1082 (1996), reh'g 
denied, 518 U.S. 1048, 117 S. Ct. 26, 135 
L. Ed. 2d 1119 (1996). 

A capital murder defendant could not be 
sentenced to life imprisonment without 
the possibility of parole pursuant to a plea 
bargain agreement, since this section does 
not provide such a penalty; the provision 
in the plea bargain providing for life with- 
out parole was not a permissible option 
under the statute, and therefore the court 
had no authority to issue such a sentence, 
and the plea contract was invalid as 
against public policy. Patterson v. State, 
660 So. 2d 966 (Miss. 1995). 

In the sentencing phase of a capital 
murder prosecution, the court properly 
allowed the introduction of a third party's 
statement that the third party killed the 
victims, as well as the third party's fur- 
ther statement indicating that the defen- 
dant killed the victims; both the inculpa- 
tory and exculpatory portions of the 
statement were relevant to mitigating cir- 
cumstances. Carr v. State, 655 So. 2d 824 
(Miss. 1995), cert, denied, 516 U.S. 1076, 
116 S. Ct. 782, 133 L. Ed. 2d 733 (1996). 

In the sentencing phase of a capital 
murder prosecution, the trial court did not 
err in refusing to admit expert testimony 
regarding the defendant's polygraph tests; 
polygraph tests and their results are in- 
admissible under Mississippi law. Carr v. 
State, 655 So. 2d 824 (Miss. 1995), cert, 
denied, 516 U.S. 1076, 116 S. Ct. 782, 133 
L. Ed. 2d 733 (1996). 

A prosecutor's biblical references during 
closing argument at the sentencing phase 
of a capital murder prosecution did not 
deprive the defendant of a fair trial, as the 
comments were within the "broad lati- 
tude" afforded counsel in closing argu- 
ment. Carr v. State, 655 So. 2d 824 (Miss. 
1995), cert, denied, 516 U.S. 1076, 116 S. 
Ct. 782, 133 L. Ed. 2d 733 (1996). 
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In imposing a sentence of death in a 
capital murder case, the fact that the 
jury's specific written findings supporting 
its verdict were "parroted" from the sen- 
tencing forms did not render the verdict 
ambiguous in violation of the 6th and 14th 
Amendments to the United States Consti- 
tution and Article 3, § 24 of the Missis- 
sippi Constitution. Carr v. State, 655 So. 
2d 824 (Miss. 1995), cert, denied, 516 U.S. 
1076, 116 S. Ct. 782, 133 L. Ed. 2d 733 
(1996). 

The Eighth Amendment was not vio- 
lated by a judge's imposition of the death 
penalty pursuant to a statute requiring 
the sentencing judge to consider an advi- 
sory jury verdict, where the jury recom- 
mended life imprisonment without parole, 
but the judge concluded that the aggra- 
vating circumstance that the murder was 
committed for pecuniary gain outweighed 
the mitigating circumstances, since (1) 
the Eighth Amendment does not require a 
state to define the weight that a judge 
must accord an advisory verdict, and (2) 
the Constitution permits a judge, acting 
alone, to impose a capital sentence, and 
thus is not offended when a state further 
requires a judge to consider a jury's rec- 
ommendation and trusts the judge to give 
proper weight to such recommendation. 
Harris v. Alabama, 513 U.S. 504, 115 S. 
Ct. 1031, 130 L. Ed. 2d 1004 (1995), reh'g 
denied, 514 U.S. 1078, 115 S. Ct. 1725, 
131 L. Ed. 2d 583 1995). 

In the sentencing phase of a capital 
murder prosecution, the trial judge 
abused his discretion in denying the de- 
fendant's request for 25 minutes for clos- 
ing argument and granting him 15 min- 
utes "to the side." A defendant must be 
allowed, within reason, whatever time he 
or she believes is necessary to seek a 
penalty less than death, and the defen- 
dant's request for 25 minutes was within 
reason. Willie v. State, 585 So. 2d 660 
(Miss. 1991). 

In the sentencing phase of a capital 
murder prosecution, it was not error for 
the district attorney to ask the defendant 
to take the murder weapon, stick it in his 
pants, then pull it out, aim it and pull the 
trigger, where the district attorney was 
having the defendant demonstrate the 
time it took him to go through those 



motions in response to the defendant's 
contention that he shot the victim on a 
sudden impulse. Turner v. State, 573 So. 
2d 657 (Miss. 1990), cert, denied, 500 U.S. 
910, 111 S. Ct. 1695, 114 L. Ed. 2d 89 
(1991). 

In the sentencing phase of a capital 
murder prosecution, the district attor- 
ney's question during cross-examination 
of the defendant asking whether the 
thought of the victim having a Christian 
burial ever crossed his mind, and the 
district attorney's reference to a Christian 
burial during his closing argument did not 
constitute error. Turner v. State, 573 So. 
2d 657 (Miss. 1990), cert, denied, 500 U.S. 
910, 111 S. Ct. 1695, 114 L. Ed. 2d 89 
(1991). 

A capital murder defendant was not 
entitled to have a separate jury impaneled 
to hear the evidence at the penalty phase. 
Minnick v. State, 551 So. 2d 77 (Miss. 
1988), rev'd on other grounds, 498 U.S. 
146, 111 S. Ct. 486, 112 L. Ed. 2d 489 
(1990), on remand, 573 So. 2d 792 (Miss. 
1991). 

It was within the judge's discretion to 
impose a life sentence on a 17-year-old 
murder defendant despite the discretion 
afforded by the Youth Court Act. Reed v. 
State, 526 So. 2d 538 (Miss. 1988). 

Refusal of the trial judge in a homicide 
prosecution to grant the simple murder 
instruction was harmless error since, if 
defendant had been found guilty of simple 
murder, instead of capital murder, the 
sentence would have been the same under 
this section. Fairchild v. State, 459 So. 2d 
793 (Miss. 1984). 

The Mississippi Supreme Court's inter- 
pretation of this section as permissive is, 
as a matter of law, not reviewable by 
District Court and raises no federal con- 
stitutional question. Irving v. Hargett, 518 
F. Supp. 1127 (N.D. Miss. 1981). 

A conviction in a murder prosecution 
would be reversed where the trial court 
permitted the jury to be led to believe that 
a coconspirator who testified against de- 
fendant would be prosecuted, even though 
the court and the prosecution knew that 
he had been granted immunity. King v. 
State, 363 So. 2d 269 (Miss. 1978). 

A capital case is any case where the 
permissible punishment prescribed by the 
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legislature is death, even though such 
penalty may not be inflicted since the 
decision of the United States Supreme 
Court in Furman v. Georgia, 408 U.S. 238, 
33 L. Ed. 2d 346, 92 S. Ct. 2726, reh den 
409 U.S. 902, 34 L. Ed. 2d 163, 93 S. Ct. 89 
and on remand 229 Ga 731, 194 SE2d 410. 
Hudson v. McAdory, 268 So. 2d 916 (Miss. 
1972). 

A case where the permissible punish- 
ment is death is a capital case, in which 
the state and the defendant are each en- 
titled to 12 peremptory challenges to pro- 
spective jurors, and where the state in a 
homicide prosecution did not inquire of 
prospective jurors on voir dire if they had 
any conscientious scruples against inflic- 
tion of the death penalty, this did not 
constitute a waiver of death penalty and 
thereby limit the state and the defendant 
to six peremptory challenges each, on the 
ground that the case was no longer a 
capital case. Shorter v. State, 257 So. 2d 
236 (Miss. 1972). 

It is not necessary that the same jury 
that rendered the verdict of guilty against 
a defendant indicted for murder shall also 
determine the question of his punishment. 
Irving v. State, 228 So. 2d 266 (Miss. 
1969), vacated in part, 408 U.S. 935, 92 S. 
Ct. 2857, 33 L. Ed. 2d 751 (1972). 

The defendant was not entitled to an- 
other trial on the issue of his guilt, where 
he had been lawfully determined to be 
guilty of murder but it was necessary to 
relitigate the question of penalty. Rouse v. 
State, 222 So. 2d 145 (Miss. 1969). 

Under this section [Code 1942, § 2217], 
when the jury has returned the death 
penalty upon a verdict of guilty in a mur- 
der case, the trial judge has no alternative 
except to sentence the prisoner to death. 
Ray v R.G. LeTourneau, Inc., 220 So. 2d 
837 (Miss. 1969). 

Motion for new trial in prosecution for 
homicide on ground of compromise verdict 
was held properly denied although verdict 
certified that jury was unable to agree as 
to punishment, since the record did not 
show defendant offered any juror as wit- 
ness to sustain his motion but simply filed 
an unsworn motion for new trial averring 
that no member of the jury voted for death 
sentence and that there was no disagree- 
ment among the jurors as to the punish- 



ment, and since members of the jury can- 
not be offered as witnesses to impeach 
their own verdict. Calvin v. State, 206 
Miss. 94, 39 So. 2d 772 (1949). 

Argument of the prosecuting attorney, 
approved by the trial court, in a murder 
prosecution, that there was no use for the 
jury to return a manslaughter verdict, or 
one for a life sentence, because the ac- 
cused Was already serving a life sentence 
in the state penitentiary and that any- 
thing less than the death penalty would 
not be any punishment, was reversible 
error. Hartfield v. State, 186 Miss. 75, 189 
So. 530 (1939), overruled in part by 
Lovelace v. State, 410 So. 2d 876 (Miss. 
1982), superseded by statute as state in 
Wetz v. State, 503 So. 2d 803 (Miss. 1987). 

4. Sentencing factors. 

In a post-conviction relief proceeding in 
which a pro se state inmate had been 
indicted for capital murder and pled guilty 
to the reduced charge of murder, in viola- 
tion of Miss. Code Ann. § 97-3-19(l)(a), 
the only exception that he alleged allowed 
him to file a successive writ was the exis- 
tence of an intervening decision. With 
regard solely to his proposed unconstitu- 
tional life sentence, he argued that the 
Apprendi decision and the Blakely deci- 
sion satisfied the intervening-decision ex- 
ception; however, those decisions did not 
provide any support for his claim since life 
was the only sentence available under 
Miss. Code Ann. § 97-3-21. Glass v. State, 
45 So. 3d 1200 (Miss. Ct. App. 2010), writ 
of certiorari denied by 49 So. 3d 636, 2010 
Miss. LEXIS 554 (Miss. 2010). 

Defendant's argument that it was error 
for the trial court to sentence him to life in 
prison without possibility of parole was 
improper; after the trial court set aside 
the jury's sentence of death, it had only 
one choice, which was the lesser sentence 
of life without the possibility of parole. 
Sentences that did not exceed the maxi- 
mum term allowed by statute are not 
considered grossly disproportionate and 
are not disturbed on appeal. Maye v. 
State, 49 So. 3d 1140 (Miss. Ct. App. 
2009), vacated by, remanded by 49 So. 3d 
1124, 2010 Miss. LEXIS 622 (Miss. 2010). 

Defendant's life sentence for murder 
under Miss. Code Ann. § 97-3-21 was not 
cruel and unusual punishment because 
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the jury was instructed on the crimes of 
murder and manslaughter, the jury could 
have properly found defendant guilty of 
murder without defendant's actually hav- 
ing fired the gun that killed the victim, 
and the sentence did not exceed the statu- 
tory maximum. Trotter v. State, 9 So. 3d 
402 (Miss. Ct. App. 2008). 

Had defendant not pled guilty to man- 
slaughter and demanded to go to trial for 
murder, he still possessed no right for a 
jury to decide his sentence, as the sen- 
tence was mandatory; defendant forfeited 
no right to have a jury decide his sentence 
by pleading guilty to the lesser crime of 
manslaughter. Smith v. State, 922 So. 2d 
43 (Miss. Ct. App. 2006). 

Death sentence for capital murder was 
affirmed because the statutory aggravat- 
ing factors of engaging in the commission 
of or attempting to commit the crime of 
rape and committing a heinous, atrocious 
or cruel crime in the murder of the victim 
were proven beyond a reasonable doubt. 
Powers v. State, 883 So. 2d 20 (Miss. 
2003), writ of certiorari denied by 543 U.S. 
1155, 125 S. Ct. 1297, 161 L. Ed. 2d 121, 
2005 U.S. LEXIS 1584, 73 U.S.L.W. 3495 
(2005). 

Sentencing court in bifurcated capital 
murder prosecution properly allowed jury 
to consider, as aggravating circumstance, 
whether capital offense was committed 
while defendant was engaged in commis- 
sion of armed robbery, notwithstanding 
fact that robbery was also element of 
capital murder for which defendant was 
being prosecuted. Brown v. State, 682 So. 
2d 340 (Miss. 1996), cert, denied, 520 U.S. 
1127, 117 S. Ct. 1271, 137 L. Ed. 2d 348 
(1997). 

Sentencing court in bifurcated capital 
murder prosecution properly allowed jury 
to consider, as aggravating circumstance, 
whether defendant shot victim in order to 
avoid or prevent lawful arrest; record was 
devoid of any reference showing that de- 
fendant was disguised when he entered or 
left store at which shooting took place, 
and fellow prison inmate claimed that 
defendant told him that he shot victim 
because he believed she was stalling and 
seemed like she was reaching for some- 
thing. Brown v. State, 682 So. 2d 340 
(Miss. 1996), cert, denied, 520 U.S. 1127, 
117 S. Ct. 1271, 137 L. Ed. 2d 348 (1997). 



If there is evidence from which it may 
be reasonably inferred that substantial 
reason for killing was to conceal identity 
of killer or killers or to "cover their tracks" 
so as to avoid apprehension and eventual 
arrest by authorities, then it is proper for 
court to allow jury to consider aggravating 
circumstance of avoiding or preventing 
lawful arrest. Brown v. State, 682 So. 2d 
340 (Miss. 1996), cert, denied, 520 U.S. 
1127, 117 S. Ct. 1271, 137 L. Ed. 2d 348 
(1997). 

Evidence pertaining to when defendant 
in capital murder case would be released 
on parole if sentenced to life in prison is 
merely speculative and should not be ad- 
mitted for consideration at sentencing 
hearing. Blue v. State, 674 So. 2d 1184 
(Miss. 1996), cert, denied, 519 U.S. 1030, 
117 S. Ct. 588, 136 L. Ed. 2d 517 (1996). 

Where defendant was charged with two 
acts of sexual battery, one of which consti- 
tuted the underlying felony to the capital 
murder and the other of which served as 
the basis of separate sexual battery con- 
viction, the latter aggravated the crime 
and narrowed the class of defendants eli- 
gible for the death penalty substantially. 
Blue v. State, 674 So. 2d 1184 (Miss. 
1996), cert, denied, 519 U.S. 1030, 117 S. 
Ct. 588, 136 L. Ed. 2d 517 (1996). 

Robbery, by definition, is committed for 
pecuniary gain and thus robbery and pe- 
cuniary gain cannot be used as two sepa- 
rate aggravating circumstances in capital 
murder prosecution. Blue v. State, 674 So. 
2d 1184 (Miss. 1996), cert, denied, 519 
U.S. 1030, 117 S. Ct. 588, 136 L. Ed. 2d 
517 (1996). 

Individual can have prior conviction in- 
volving use of threat or violence and yet 
not be under sentence of imprisonment, 
and individual can be under sentence of 
imprisonment and yet not have prior con- 
viction involving use of threat or violence, 
so that both aggravating circumstances 
may be used, even when they are based on 
the same offense. Blue v. State, 674 So. 2d 
1184 (Miss. 1996), cert, denied, 519 U.S. 
1030, 117 S. Ct. 588, 136 L. Ed. 2d 517 
(1996). 

Indictment charging defendant with ag- 
gravated assault was best evidence to 
prove that defendant had been convicted 
of felony involving use of threat or vio- 
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lence, provided that it was properly certi- 
fied. Blue v. State, 674 So. 2d 1184 (Miss. 
1996), cert, denied, 519 U.S. 1030, 117 S. 
Ct. 588, 136 L. Ed. 2d 517 (1996). 

Indictment which bore signature of 
county clerk who attested to its origins 
was properly certified and thus admissible 
in capital murder prosecution to prove 
that defendant had prior conviction for 
felony involving use of threat or violence. 
Blue v. State, 674 So. 2d 1184 (Miss. 
1996), cert, denied, 519 U.S. 1030, 117 S. 
Ct. 588, 136 L. Ed. 2d 517 (1996). 

Indictment which led to defendant's 
conviction for aggravated assault was rel- 
evant in capital murder prosecution to 
prove that defendant had prior conviction 
for felony involving use of threat or vio- 
lence and to prove that defendant was 
under sentence of imprisonment at the 
time of the murder with which he was 
charged. Blue v. State, 674 So. 2d 1184 
(Miss. 1996), cert, denied, 519 U.S. 1030, 
117 S. Ct. 588, 136 L. Ed. 2d 517 (1996). 

Prosecution had no burden to bear with 
respect to proof that aggravated assault 
was a crime of violence and could be 
considered as an aggravating circum- 
stance as such in capital murder prosecu- 
tion, as aggravated assault by its very 
definition signifies violence. Blue v. State, 
674 So. 2d 1184 (Miss. 1996), cert, denied, 
519 U.S. 1030, 117 S. Ct. 588, 136 L. Ed. 
2d 517 (1996). 

Mental retardation is not a bar to ex- 
ecution of one convicted of capital murder, 
but is only a mitigating circumstance. 
Blue v. State, 674 So. 2d 1184 (Miss. 
1996), cert, denied, 519 U.S. 1030, 117 S. 
Ct. 588, 136 L. Ed. 2d 517 (1996). 

Finding of aggravating circumstance in 
death penalty case that defendant was 
under sentence of imprisonment at time of 
murder was supported by evidence pro- 
vided in guilt phase that defendant was on 
parole for life sentence. Taylor v. State, 
672 So. 2d 1246 (Miss. 1996), cert, denied, 
519 U.S. 994, 117 S. Ct. 486, 136 L. Ed. 2d 
379 (1996), reh'g denied, 519 U.S. 1085, 
117 S. Ct. 755, 136 L. Ed. 2d 692 (1997). 

Finding of aggravating factor in death 
penalty case that defendant had been pre- 
viously convicted of felony involving use or 
threat of violence was supported by evi- 
dence that defendant had previously been 



convicted of murder and aggravated as- 
sault, even though aggravated assault 
conviction had occurred after murder for 
which defendant was being sentenced to 
death. Taylor v. State, 672 So. 2d 1246 
(Miss. 1996), cert, denied, 519 U.S. 994, 
117. S. Ct. 486, 136 L. Ed. 2d 379 (1996), 
reh'g denied, 519 U.S. 1085, 117 S. Ct. 
755, 136 L. Ed. 2d 692 (1997). 

Jury was not entitled to consider aggra- 
vating factor in death penalty case that 
defendant had committed murder while 
engaged in commission of kidnapping or 
flight after kidnapping; victim's body was 
found in car with windows open approxi- 
mately 2 months after her disappearance, 
which did not provide sufficient evidence 
beyond a reasonable doubt that defendant 
had kidnapped victim. Taylor v. State, 672 
So. 2d 1246 (Miss. 1996), cert, denied, 519 
U.S. 994, 117 S. Ct. 486, 136 L. Ed. 2d 379 
(1996), reh'g denied, 519 U.S. 1085, 117 S. 
Ct. 755, 136 L. Ed. 2d 692 (1997). 

Jury was not entitled to consider aggra- 
vating factor in death penalty case that 
defendant had committed murder for pur- 
pose of avoiding or preventing lawful ar- 
rest; there was no evidence that desire to 
avoid apprehension and arrest was a sub- 
stantial reason for victim's murder. Taylor 
v. State, 672 So. 2d 1246 (Miss. 1996), cert, 
denied, 519 U.S. 994, 117 S. Ct. 486, 136 
L. Ed. 2d 379 (1996), reh'g denied, 519 
U.S. 1085, 117 S. Ct. 755, 136 L. Ed. 2d 
692 (1997). 

Instruction in death penalty case which 
included all mitigating factors contained 
in statute except "age of the defendant" 
was proper; "age of the defendant" factor 
would fall under "catch-all" mitigating cir- 
cumstance. Taylor v. State, 672 So. 2d 
1246 (Miss. 1996), cert, denied, 519 U.S. 
994, 117 S. Ct. 486, 136 L. Ed. 2d 379 
(1996), reh'g denied, 519 U.S. 1085, 117 S. 
Ct. 755, 136 L. Ed. 2d 692 (1997). 

Capital murder aggravating circum- 
stance, that defendant knowingly created 
a "great risk of death to many persons," 
applied to defendant who stabbed 4 chil- 
dren to death and inflicted life-threaten- 
ing stab wounds on one adult and another 
child. Jackson v. State, 672 So. 2d 468 
(Miss. 1996), republished as corrected, 
684 So. 2d 1213 (Miss. 1996), reh'g denied, 
691 So. 2d 1026 (Miss. 1996), cert, denied, 
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520 U.S. 1215, 117 S. Ct. 1703, 137 L. Ed. 
2d 828 (1997). 

Capital murder aggravating factor for 
when defendant knowingly creates great 
risk of death to many persons applies 
when there are multiple victims; aggra- 
vating factor is not limited to instances 
when there is a great risk to those other 
than intended victims. Jackson v. State, 
672 So. 2d 468 (Miss. 1996), republished 
as corrected, 684 So. 2d 1213 (Miss. 1996), 
reh'g denied, 691 So. 2d 1026 (Miss. 1996), 
cert, denied, 520 U.S. 1215, 117 S. Ct. 
1703, 137 L. Ed. 2d 828 (1997). 

Considering underlying crime of feloni- 
ous abuse as aggravating factor during 
sentencing of capital murder defendant 
did not fail to narrow class of defendants 
eligible for death penalty, in violation of 
Eighth Amendment; fact that aggravating 
circumstance duplicates element of crime 
does not make death sentence constitu- 
tionally infirm. Jackson v. State, 672 So. 
2d 468 (Miss. 1996), republished as cor- 
rected, 684 So. 2d 1213 (Miss. 1996), reh'g 
denied, 691 So. 2d 1026 (Miss. 1996), cert, 
denied, 520 U.S. 1215, 117 S. Ct. 1703, 
137 L. Ed. 2d 828 (1997). 

Certified copy of indictment and judg- 
ment and testimony of police officers pres- 
ent at incident justified use of capital 
murder defendant's prior violent felony as 
aggravating circumstance, even if gun 
used during incident was inoperable and 
separate kidnapping charges were 
dropped. Jackson v. State, 672 So. 2d 468 
(Miss. 1996), republished as corrected, 
684 So. 2d 1213 (Miss. 1996), reh'g denied, 
691 So. 2d 1026 (Miss. 1996), cert, denied, 
520 U.S. 1215, 117 S. Ct. 1703, 137 L. Ed. 
2d 828 (1997). 

Prosecution in capital murder case 
could establish aggravating factor of 
avoiding arrest, by introducing testimony 
and photograph of police crime expert 
showing that body of victim had been 
burned in hands and pubic area, in order 
to preclude identification of victim by fin- 
gerprints or of perpetrator through pubic 
hair combings, even though defendant 
claimed that burning taking place after 
murder had been completed did not show 
that murder was undertaken to cover up 
earlier crimes including sexual assault; 
"avoiding arrest" aggravator extended 



also to avoiding arrest for killing. Walker 
v. State, 671 So. 2d 581 (Miss. 1995), cert, 
denied, 519 U.S. 1011, 117 S. Ct. 518, 136 
L. Ed. 2d 406 (1996). 

Evidence supported avoidance of arrest 
as aggravating factor in penalty phase of 
capital murder case; defendant began ask- 
ing victim if she wanted to live or die from 
moment that she, defendant and accom- 
plice arrived at lake, he expressly in- 
formed accomplice they were going to 
have to kill victim, after victim was dead 
defendant doused body with gasoline and 
burned victim, with special emphasis on 
hands and pubic area so as to preclude 
identification through fingerprints, fiber 
and pubic hair comparisons. Walker v. 
State, 671 So. 2d 581 (Miss. 1995), cert, 
denied, 519 U.S. 1011, 117 S. Ct. 518, 136 
L. Ed. 2d 406 (1996). 

Prosecutor did not make improper 
statement of law, in closing argument of 
penalty phase in capital murder case, that 
matters in mitigation carry less weight 
than matters of aggravation; remarks 
were supported by law which holds that 
aggravating factors must be found beyond 
reasonable doubt, while mitigating factors 
may simply be found. Walker v. State, 671 
So. 2d 581 (Miss. 1995), cert, denied, 519 
U.S. 1011, 117 S. Ct. 518, 136 L. Ed. 2d 
406 (1996). 

"Pen packs" detailing defendant's prior 
offense were relevant during penalty 
phase of capital murder trial to prove 2 
aggravating circumstances, that defen- 
dant was previously convicted of another 
capital offense or felony involving use or 
threat of force and that defendant com- 
mitted capital offense while under sen- 
tence of imprisonment, where such evi- 
dence was not offered to impeach 
defendant or any of his witnesses. Russell 
v. State, 670 So. 2d 816 (Miss. 1995), cert, 
denied, 519 U.S. 982, 117 S. Ct. 436, 136 
L. Ed. 2d 333 (1996), cert, dismissed, 520 
U.S. 1249, 117 S. Ct. 2406, 137 L. Ed. 2d 
1064 (1997). 

Indictment contained in defendant's 
"pen pack" was relevant and admissible 
during penalty phase of capital murder 
case to show that defendant's previous 
escape was crime of violence for purposes 
of statutory aggravating factor. Russell v. 
State, 670 So. 2d 816 (Miss. 1995), cert. 
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denied, 519 U.S. 982, 117 S. Ct. 436, 136 
L. Ed. 2d 333 (1996), cert, dismissed, 520 
U.S. 1249, 117 S. Ct. 2406, 137 L. Ed. 2d 
1064 (1997). 

State has right and requirement, in 
death penalty resentencing cases, to put 
on evidence impacting Enmund factors, 
relating to circumstances surrounding 
victim's death. Russell v. State, 670 So. 2d 
816 (Miss. 1995), cert, denied, 519 U.S. 
982, 117 S. Ct. 436, 136 L. Ed. 2d 333 
(1996), cert, dismissed, 520 U.S. 1249, 117 
S. Ct. 2406, 137 L. Ed. 2d 1064 (1997). 

State, in its case in chief during penalty 
phase of capital murder case, is permitted 
to introduce evidence relevant to one or 
more of 8 statutory aggravating circum- 
stances along with evidence from guilt 
phase relevant to Enmund factors, re- 
garding circumstances surrounding vic- 
tim's death. Russell v. State, 670 So. 2d 
816 (Miss. 1995), cert, denied, 519 U.S. 
982, 117 S. Ct. 436, 136 L. Ed. 2d 333 
(1996), cert, dismissed, 520 U.S. 1249, 117 
S. Ct. 2406, 137 L. Ed. 2d 1064 (1997). 

Evidence of detailed circumstances of 
underlying murder was admissible at re- 
sentencing in capital murder case to sup- 
port Enmund factors, concerning whether 
defendant actually killed, attempted to 
kill, intended that killing take place and 
contemplated that lethal force would be 
employed. Russell v. State, 670 So. 2d 816 
(Miss. 1995), cert, denied, 519 U.S. 982, 
117 S. Ct. 436, 136 L. Ed. 2d 333 (1996), 
cert, dismissed, 520 U.S. 1249, 117 S. Ct. 
2406, 137 L. Ed. 2d 1064 (1997). 

Jury's finding that defendant "intended 
that a killing take place," which allowed 
imposition of death penalty, was sup- 
ported by evidence that defendant gave 
guns to 2 accomplices, even though accom- 
plices testified that while planning rob- 
bery, they had discussed that victim 
should not be hurt. Ballenger v. State, 667 
So. 2d 1242 (Miss. 1995), cert, denied, 518 
U.S. 1025, 116 S. Ct. 2565, 135 L. Ed. 2d 
1082 (1996), reh'g denied, 518 U.S. 1048, 
117 S. Ct. 26, 135 L. Ed. 2d 1119 (1996). 

Defendant was not entitled to instruc- 
tion on mitigating circumstance in death 
penalty phase that she would be 70 years 
old before she would have been eligible for 
parole; defendant's age at time she would 
be eligible for parole, if given life sentence, 



was speculative. Ballenger v. State, 667 
So. 2d 1242 (Miss. 1995), cert, denied, 518 
U.S. 1025, 116 S. Ct. 2565, 135 L. Ed. 2d 
1082 (1996), reh'g denied, 518 U.S. 1048, 
117 S. Ct. 26, 135 L. Ed. 2d 1119 (1996). 

Defendant was not entitled to have 
listed as mitigating circumstance the fact 
that none of her 3 accomplices had re- 
ceived death penalty; jury was aware that 
none of her accomplices had received 
death penalty, and trial court informed 
jury that it should not limit its consider- 
ation to those mitigating circumstances 
listed. Ballenger v. State, 667 So. 2d 1242 
(Miss. 1995), cert, denied, 518 U.S. 1025, 
116 S. Ct. 2565, 135 L. Ed. 2d 1082 (1996), 
reh'g denied, 518 U.S. 1048, 117 S. Ct. 26, 
135 L. Ed. 2d 1119 (1996). 

Submission to jury of "especially hei- 
nous, atrocious or cruel" aggravating fac- 
tor in capital murder prosecution without 
limiting instruction violated Eighth 
Amendment. Cole v. State, 666 So. 2d 767 
(Miss. 1995). 

In the penalty phase of a capital murder 
prosecution, the prosecutor's comment 
that "we have never heard one single 
witness say he ever felt sorry for what he 
did" was not impermissible, as it was 
simply an argument that none of the de- 
fendant's mitigation witnesses indicated 
that the defendant was sorry for killing 
the victim, and was not an argument for 
"lack of remorse" as an aggravating factor. 
Davis v. State, 660 So. 2d 1228 (Miss. 
1995), cert, denied, 517 U.S. 1192, 116 S. 
Ct. 1684, 134 L. Ed. 2d 785 (1996), reh'g 
denied, 518 U.S. 1039, 117 S. Ct. 7, 135 L. 
Ed. 2d 1102 (1996). 

In the sentencing phase of a capital 
murder prosecution, there was sufficient 
evidence to warrant an instruction on the 
"especially heinous, atrocious or cruel" ag- 
gravating circumstance where the vic- 
tims' bodies had contusions, one victim's 
finger had been cut off after he died, and 
the victims suffered painful deaths. Carr 
v. State, 655 So. 2d 824 (Miss. 1995), cert, 
denied, 516 U.S. 1076, 116 S. Ct. 782, 133 
L. Ed. 2d 733 (1996). 

In the sentencing phase of a capital 
murder prosecution, there was sufficient 
evidence to warrant an instruction on the 
"avoiding lawful arrest" aggravating cir- 
cumstance where all 4 of the victims had 
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been shot, 3 of them had been bound, a 
truck belonging to one of the victims was 
found loaded with his possessions, the 
victims' home was burned to the ground as 
a result of an incendiary device, and there 
was testimony that the defendant's ac- 
complice said they had to burn down the 
house to destroy the evidence. Carr v. 
State, 655 So. 2d 824 (Miss. 1995), cert, 
denied, 516 U.S. 1076, 116 S. Ct. 782, 133 
L. Ed. 2d 733 (1996). 

A trial judge in a murder prosecution 
was well within his discretion in sentenc- 
ing the 14-year-old defendant to life im- 
prisonment for aiding and abetting in the 
murder, in spite of the defendant's argu- 
ment that the judge abused his discretion 
by not stating in the record his reasons for 
declining to utilize possible alternative 
criminal sanctions for juvenile offenders 
provided for in § 43-21-159 of the Youth 
Court Act, where the judge stated that he 
was very much aware of the requirements 
in May v. State (Miss. 1981) 398 So. 2d 
1331 because of the many cases he had 
handled dealing with teenagers charged 
with capital offenses; although minimal, 
the trial court adequately addressed the 
reasons for not utilizing the alternatives 
afforded. Swinford v. State, 653 So. 2d 912 
(Miss. 1995). 

A sentence of death was not so dispro- 
portionate as to require reversal, in spite 
of the defendant's argument that his men- 
tal condition and emotional history, in- 
cluding a diagnosis of schizophrenia, his 
pre-trial suicidal "gesture," and his "lim- 
ited intelligence," mitigated against a sen- 
tence of death where the record did not 
indicate that the defendant was ever di- 
agnosed as suffering from paranoid 
schizophrenia, a report from a mental 
hospital, at which the defendant was ex- 
amined prior to trial, stated that the de- 
fendant exhibited few, if any, symptoms of 
schizophrenia and that he knew the dif- 
ference between right and wrong in rela- 
tion to his actions, and a community 
health center placed the defendant's level 
of intelligence on the low side of average. 
Conner v. State, 632 So. 2d 1239 (Miss. 
1993), cert, denied, 513 U.S. 927, 115 S. 
Ct. 314, 130 L. Ed. 2d 276 (1994), post- 
conviction relief denied, 684 So. 2d 608 
(Miss. 1996), reh'g denied (Miss. 1996), 



overruled on other grounds, 
Weatherspoon v. State, 732 So. 2d 158 
(Miss. 1999). 

In the sentencing phase of a capital 
murder prosecution, the trial court did not 
err by excluding mitigating evidence in 
the form of testimony from the defen- 
dant's sister regarding incidents when the 
defendant "heard voices" where a proper 
foundation was not laid in that the trial 
court had no reason to believe that the 
witness had any independent knowledge 
of the events aside from her brother's 
telling her about them, the record was 
devoid of any medical testimony indicat- 
ing that the defendant was schizophrenic 
at the time of the murder, and no medical 
experts testified on the defendant's behalf. 
Conner v. State, 632 So. 2d 1239 (Miss. 
1993), cert, denied, 513 U.S. 927, 115 S. 
Ct. 314, 130 L. Ed. 2d 276 (1994), post- 
conviction relief denied, 684 So. 2d 608 
(Miss. 1996), reh'g denied (Miss. 1996), 
overruled on other grounds, 
Weatherspoon v. State, 732 So. 2d 158 
(Miss. 1999). 

In the sentencing phase of a capital 
murder prosecution, the prosecutor's com- 
ments during closing argument portray- 
ing the victim as a "grandmother" who left 
home "wearing her mother's day present 
ring on her finger," and asking the jury not 
to forget the victim "because she deserves 
justice" did not constitute an impermis- 
sible argument to sentence the defendant 
to death out of vengeance and sympathy 
for the victim; the introduction of evidence 
concerning the background and character 
of the victim and the impact of the crime 
on the victim's family is not prohibited, as 
such evidence may be relevant to the 
jury's decision as to whether the death 
penalty should be imposed. Conner v. 
State, 632 So. 2d 1239 (Miss. 1993), cert, 
denied, 513 U.S. 927, 115 S. Ct. 314, 130 
L. Ed. 2d 276 (1994), post-conviction relief 
denied, 684 So. 2d 608 (Miss. 1996), reh'g 
denied (Miss. 1996), overruled on other 
grounds, Weatherspoon v. State, 732 So. 
2d 158 (Miss. 1999). 

In the sentencing phase of a capital 
murder prosecution, the trial court did not 
err in permitting evidence that the victim 
was 26 years old, had a 7-year-old son, 
had been married for 4 years, and was 
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very shy and did not like to wear dresses 
because they exposed her legs where the 
evidence was proper and necessary to the 
"development of the case and true charac- 
teristics of the victim" and could not serve 
in any way to incite the jury. Jenkins v. 
State, 607 So. 2d 1171 (Miss. 1992). 

A trial court's failure to hold a capital 
murder defendant's habitual offender sta- 
tus hearing prior to the sentencing phase 
of the trial did not warrant vacation of the 
defendant's life sentence, which was to be 
served without eligibility for parole by 
virtue of the defendant's habitual offender 
status, and remand for a new jury impo- 
sition of a life sentence with the possibility 
of parole, since the jury did not impose the 
death sentence on the defendant but in- 
stead sentenced him to life without parole. 
Gray v. State, 605 So. 2d 791 (Miss. 1992). 

A trial court erred when it allowed the 
prosecutor to repeatedly explore the de- 
fendant's propensity for future crimes 
during the sentencing phase of a capital 
murder prosecution, since propensity to 
commit future crimes is not one of the 8 
aggravating circumstances authorized by 
§ 99-19-101(5). Balfour v. State, 598 So. 
2d 731 (Miss. 1992). 

In the sentencing phase of a capital 
murder prosecution, the trial court did not 
err in excluding testimony of the defen- 
dant's family as to the impact of a death 
sentence on them, testimony of the family 
of a man who had been convicted of capital 
murder and executed as to the impact of 
his death sentence and execution on them, 
and testimony of the defendant's attorney 
about events surrounding the execution of 
that man, whom he had represented on 
appeal; such testimony is not relevant to 
the consideration of whether the death 
sentence should be imposed. Turner v. 
State, 573 So. 2d 657 (Miss. 1990), cert, 
denied, 500 U.S. 910, 111 S. Ct. 1695, 114 
L. Ed. 2d 89 (1991). 

In a capital murder trial, the habitual 
offender status phase must be conducted 
prior to the sentencing phase. At the sen- 
tencing phase, the jury shall be entitled to 
know by instruction whether the defen- 
dant is eligible for parole. Turner v. State, 
573 So. 2d 657 (Miss. 1990), cert, denied, 
500 U.S. 910, 111 S. Ct. 1695, 114 L. Ed. 
2d 89 (1991). 



The new rule announced in Willie v. 
State (Miss. 1991) 585 So. 2d 660-that a 
jury may not "doubly weigh the commis- 
sion of the underlying felony and the mo- 
tive behind the underlying felony as sepa- 
rate aggravators" when determining the 
sentence to be imposed in a capital mur- 
der case-is to be applied prospectively 
from July 24, 1991; thus, the new rule did 
not apply to a defendant who was tried, 
convicted and sentenced to death before 
July 24, 1991. Davis v. State, 660 So. 2d 
1228 (Miss. 1995), cert, denied, 517 U.S. 
1192, 116 S. Ct. 1684, 134 L. Ed. 2d 785 
(1996), reh'g denied, 518 U.S. 1039, 117 S. 
Ct. 7, 135 L. Ed. 2d 1102 (1996). 

Testimony during the sentencing phase 
of a capital murder prosecution as to the 
victim's housekeeping habits did not con- 
stitute inadmissible victim impact state- 
ments where the evidence was offered to 
support the State's proof of an attempted 
robbery inasmuch as the victim was found 
in her home which was in a state of 
disarray. Shell v. State, 554 So. 2d 887 
(Miss. 1989), rev'd in part, 498 U.S. 1, 111 
S. Ct. 313, 112 L. Ed. 2d 1 (1990), on 
remand, 595 So. 2d 1323 (Miss. 1992). 

In the sentencing phase of a capital 
murder prosecution, the trial court did not 
abuse its discretion in excluding the 
prison record of the defendant's accom- 
plice who allegedly dominated the defen- 
dant and forced him to commit the mur- 
ders since the prison record did nothing to 
focus on the defendant's character or sus- 
ceptibility to domination or on the circum- 
stances of the crime. Minnick v. State, 551 
So. 2d 77 (Miss. 1988), rev'd on other 
grounds, 498 U.S. 146, 111 S. Ct. 486, 112 
L. Ed. 2d 489 (1990), on remand, 573 So. 
2d 792 (Miss. 1991). 

During the sentencing phase of a mur- 
der trial, evidence that the defendant had 
declared bankruptcy and was separated 
from his wife was admissible to rebut the 
defendant's testimony that he had a 
steady job and loved his family. Cole v. 
State, 525 So. 2d 365 (Miss. 1987), cert, 
denied, 488 U.S. 934, 109 S. Ct. 330, 102 
L. Ed. 2d 348 (1988), reh'g denied, 488 
U.S. 1023, 109 S. Ct. 826, 102 L. Ed. 2d 
815 (1989), denial of post-conviction relief 
aff'd, 608 So. 2d 1313 (Miss. 1992), 608 So. 
2d 1331 (Miss. 1992), cert, denied, 508 
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U.S. 962, 113 S. Ct. 2936, 124 L. Ed. 2d 
685 (1993), post-conviction relief granted, 
666 So. 2d 767 (Miss. 1995). 

Although the facts of a homicide have 
been proved by direct evidence and the 
judge deems the fact of guilt clearly estab- 
lished and the plea is insanity, neverthe- 
less under this section the defendant may 
offer evidence of his good character for 
peace. Maston v. State, 83 Miss. 647, 36 
So. 70 (1904). 

5. Plea of guilty. 

Defendant's unsupported allegation 
that his guilty plea to the murder of his 
girlfriend was involuntary and the result 
of coercion by his attorney could properly 
be rejected by the trial court in consider- 
ing defendant's motion for postconviction 
relief without the holding of an eviden- 
tiary hearing as defendant's claim was not 
supported by the record; the trial court 
could properly impose a life sentence 
without referring the matter to a jury. 
Riley v. State, 848 So. 2d 888 (Miss. Ct. 
App. 2003). 

A trial court erred in allowing a defen- 
dant to plead guilty to both capital murder 
and the underlying felony of burglary 
which elevated the murder to capital mur- 
der; sentencing the defendant separately 
for both felony murder and the underlying 
felony violated his right against double 
jeopardy. Fuselier v. State, 654 So. 2d 519 
(Miss. 1995). 

6. Instructions. 

Jury instruction on the sentence of life 
imprisonment without parole for capital 
murder did not violate the prohibition 
against ex post facto laws even though the 
statute authorizing the punishment, 
Miss. Code Ann. § 97-3-21, was not in 
effect at the time of the crime. Swann v. 
State, 806 So. 2d 1111 (Miss. 2002). 

Instruction at penalty phase of capital 
murder prosecution that mitigating cir- 
cumstances must outweigh aggravating 
circumstances does not shift state's bur- 
den of proving the aggravating circum- 
stances. Blue v. State, 674 So. 2d 1184 
(Miss. 1996), cert, denied, 519 U.S. 1030, 
117 S. Ct. 588, 136 L. Ed. 2d 517 (1996). 

It was proper to instruct jurors at pen- 
alty phase of capital murder prosecution 
that they should disregard sympathy in 



reaching their sentencing decision. Blue v. 
State, 674 So. 2d 1184 (Miss. 1996), cert, 
denied, 519 U.S. 1030, 117 S. Ct. 588, 136 
L. Ed. 2d 517 (1996). 

Instruction which prohibits, expressly 
or impliedly, consideration of mitigating 
circumstances not found unanimously is 
flawed and requires reversal. Blue v. 
State, 674 So. 2d 1184 (Miss. 1996), cert, 
denied, 519 U.S. 1030, 117 S. Ct. 588, 136 
L. Ed. 2d 517 (1996). 

Court was not required to specifically 
instruct the jury considering death pen- 
alty that they did not have to find mitigat- 
ing circumstances unanimously in order 
for particular juror to consider them. Blue 
v. State, 674 So. 2d 1184 (Miss. 1996), cert, 
denied, 519 U.S. 1030, 117 S. Ct. 588, 136 
L. Ed. 2d 517 (1996). 

Jury considering death penalty can im- 
pliedly be charged with knowledge that 
unanimous finding of mitigating circum- 
stances is not required where jury has 
been instructed that no degree of consen- 
sus on mitigating circumstances is re- 
quired. Blue v. State, 674 So. 2d 1184 
(Miss. 1996), cert, denied, 519 U.S. 1030, 
117 S. Ct. 588, 136 L. Ed. 2d 517 (1996). 

Courts are encouraged to instruct jurors 
considering death penalty that, even if all 
11 other jurors find that a certain mitigat- 
ing circumstance does not exist, juror who 
believes that it does exist must find that 
mitigating circumstance and weigh it in 
further deliberations. Blue v. State, 674 
So. 2d 1184 (Miss. 1996), cert, denied, 519 
U.S. 1030, 117 S. Ct. 588, 136 L. Ed. 2d 
517 (1996). 

Instruction at penalty phase of capital 
murder prosecution did not provide for 
unanimous decision for death and unani- 
mous decision for life but, rather, for 
unanimous decision for death and deci- 
sion for life; instruction did not require 
that jury unanimously find for life sen- 
tence. Blue v. State, 674 So. 2d 1184 (Miss. 
1996), cert, denied, 519 U.S. 1030, 117 S. 
Ct. 588, 136 L. Ed. 2d 517 (1996). 

Trial judge's instruction that jurors 
should return to jury room to clarify am- 
biguity in jury's findings that supported 
sentence of death did not taint verdict; 
jury had death penalty instruction with it, 
and court directed jury to re-form verdict 
"if it is the decision of the jury." Taylor v. 
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State, 672 So. 2d 1246 (Miss. 1996), cert, 
denied, 519 U.S. 994, 117 S. Ct. 486, 136 
L. Ed. 2d 379 (1996), reh'g denied, 519 
U.S. 1085, 117 S. Ct. 755, 136 L. Ed. 2d 
692 (1997). 

Whimsical or residual doubt instruc- 
tions are not required as a mitigating 
circumstance in death penalty cases. Tay- 
lor v. State, 672 So. 2d 1246 (Miss. 1996), 
cert, denied, 519 U.S. 994, 117 S. Ct. 486, 

136 L. Ed. 2d 379 (1996), reh'g denied, 519 
U.S. 1085, 117 S. Ct. 755, 136 L. Ed. 2d 
692 (1997). 

State has no burden to rebut mitigating 
evidence and, thus, capital murder defen- 
dant was not entitled to requested sen- 
tencing instruction directing jury that 
credible evidence of mitigating factors 
may be considered when weighing miti- 
gating against aggravating circumstances 
unless state rebuts evidence beyond rea- 
sonable doubt. Jackson v. State, 672 So. 2d 
468 (Miss. 1996), republished as cor- 
rected, 684 So. 2d 1213 (Miss. 1996), reh'g 
denied, 691 So. 2d 1026 (Miss. 1996), cert, 
denied, 520 U.S. 1215, 117 S. Ct. 1703, 

137 L. Ed. 2d 828 (1997). 

"Catch-all" mitigating factors in capital 
murder sentencing proceeding encom- 
passes all nonstatutory mitigating cir- 
cumstances, including defendant's re- 
morse, and, thus, defendant was not 
entitled to separate mitigating instruction 
that he had demonstrated extreme re- 
morse for crimes committed. Jackson v. 
State, 672 So. 2d 468 (Miss. 1996), repub- 
lished as corrected, 684 So. 2d 1213 (Miss. 
1996), reh'g denied, 691 So. 2d 1026 (Miss. 
1996), cert, denied, 520 U.S. 1215, 117 S. 
Ct. 1703, 137 L. Ed. 2d 828 (1997). 

Method of execution was of no concern 
to jury and, thus, capital murder defen- 
dant was not entitled to sentencing phase 
instruction informing jurors that defen- 
dant would be executed by lethal injection 
if sentenced to death. Jackson v. State, 
672 So. 2d 468 (Miss. 1996), republished 
as corrected, 684 So. 2d 1213 (Miss. 1996), 
reh'g denied, 691 So. 2d 1026 (Miss. 1996), 
cert, denied, 520 U.S. 1215, 117 S. Ct. 
1703, 137 L. Ed. 2d 828 (1997). 

Capital murder defendant was not en- 
titled to requested sentencing phase jury 
instructions on use of mercy, pity or sym- 
pathy; trial court has discretion to give 



mercy instructions. Jackson v. State, 672 
So. 2d 468 (Miss. 1996), republished as 
corrected, 684 So. 2d 1213 (Miss. 1996), 
reh'g denied, 691 So. 2d 1026 (Miss. 1996), 
cert, denied, 520 U.S. 1215, 117 S. Ct. 
1703, 137 L. Ed. 2d 828 (1997). 

Capital murder defendant was not en- 
titled to requested sentencing phase in- 
structions directing jury that death sen- 
tence should not be selected if any juror 
has doubt about proper punishment and 
that jury was not required to sentence him 
to death; requests were for mercy instruc- 
tions, which trial court has discretion to 
give. Jackson v. State, 672 So. 2d 468 
(Miss. 1996), republished as corrected, 
684 So. 2d 1213 (Miss. 1996), reh'g denied, 
691 So. 2d 1026 (Miss. 1996), cert, denied, 
520 U.S. 1215, 117 S. Ct. 1703, 137 L. Ed. 
2d 828 (1997). 

Court could strike for cause prospective 
juror in capital murder case who repeat- 
edly stated that she was disposed to re- 
turn life sentence, rather than death sen- 
tence, and did not know if she could base 
her decision on evidence and law. Walker 
v. State, 671 So. 2d 581 (Miss. 1995), cert, 
denied, 519 U.S. 1011, 117 S. Ct. 518, 136 
L. Ed. 2d 406 (1996). 

Instruction that in deciding whether to 
impose death penalty, jury was "not to be 
swayed by mere sentiment, conjecture, 
sympathy, passion, prejudice, public opin- 
ion or public feeling," was proper. 
Ballenger v. State, 667 So. 2d 1242 (Miss. 
1995), cert, denied, 518 U.S. 1025, 116 S. 
Ct. 2565, 135 L. Ed. 2d 1082 (1996), reh'g 
denied, 518 U.S. 1048, 117 S. Ct. 26, 135 
L. Ed. 2d 1119 (1996). 

Defendant was not entitled to instruc- 
tion at death penalty phase of trial that 
jury had to consider sympathy and mercy 
on her behalf; several instructions had 
directed jury that it was required to con- 
sider mitigating circumstances. Ballenger 
v. State, 667 So. 2d 1242 (Miss. 1995), cert, 
denied, 518 U.S. 1025, 116 S. Ct. 2565, 
135 L. Ed. 2d 1082 (1996), reh'g denied, 
518 U.S. 1048, 117 S. Ct. 26, 135 L. Ed. 2d 
1119 (1996). 

Defendant is not entitled to mercy in- 
struction at death penalty phase of trial. 
Ballenger v. State, 667 So. 2d 1242 (Miss. 
1995), cert, denied, 518 U.S. 1025, 116 S. 
Ct. 2565, 135 L. Ed. 2d 1082 (1996), reh'g 
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denied, 518 U.S. 1048, 117 S. Ct. 26, 135 
L. Ed. 2d 1119 (1996). 

Defendant was not entitled to instruc- 
tion that life sentence rather than death 
penalty was presumed to be appropriate 
sentence unless presumption was over- 
come. Ballenger v. State, 667 So. 2d 1242 
(Miss. 1995), cert, denied, 518 U.S. 1025, 
116 S. Ct. 2565, 135 L. Ed. 2d 1082 (1996), 
reh'g denied, 518 U.S. 1048, 117 S. Ct. 26, 
135 L. Ed. 2d 1119 (1996). 

Instruction that for jury to impose 
death penalty, it had to find that mitigat- 
ing circumstances did not outweigh aggra- 
vating circumstances, did not improperly 
allow jury to impose death penalty based 
solely on presence of aggravating circum- 
stances. Ballenger v. State, 667 So. 2d 
1242 (Miss. 1995), cert, denied, 518 U.S. 
1025, 116 S. Ct. 2565, 135 L. Ed. 2d 1082 
(1996), reh'g denied, 518 U.S. 1048, 117 S. 
Ct. 26, 135 L. Ed. 2d 1119 (1996). 

Failure to include a jury foreman signa- 
ture line under the life imprisonment op- 
tion in a sentencing verdict instruction in 
a death penalty case will no longer be 
tolerated by the Supreme Court; this fa- 
cial defect may be cured simply by revers- 
ing the order of the options in the sentenc- 
ing instruction so that the life option is 
listed first. Colosimo v. Senatobia Motor 
Inn, Inc., 662 So. 2d 552 (Miss. 1995). 

In the sentencing phase of a capital 
murder prosecution, the defendant was 
not entitled to an instruction permitting 
imposition of the death penalty only if the 
aggravating circumstances outweighed 
the mitigating circumstances. Davis v. 
State, 660 So. 2d 1228 (Miss. 1995), cert, 
denied, 517 U.S. 1192, 116 S. Ct. 1684, 134 
L. Ed. 2d 785 (1996), reh'g denied, 518 
U.S. 1039, 117 S. Ct. 7, 135 L. Ed. 2d 1102 
(1996). 

In the sentencing phase of a capital 
murder prosecution, a limiting instruction 
for the "especially heinous, atrocious or 
cruel" aggravating circumstance was 
proper where it comported with the requi- 
site narrowing language found in Cole- 
man v. State (Miss. 1979) 378 so2d 640. 
Carr v. State, 655 So. 2d 824 (Miss. 1995), 
cert, denied, 516 U.S. 1076, 116 S. Ct. 782, 
133 L. Ed. 2d 733 (1996). 

In the sentencing phase of a capital 
murder prosecution, the trial court did not 



unconstitutionally limit consideration of 
emotional disturbance mitigation evi- 
dence to "extreme" emotional disturbance 
by submitting an instruction on "extreme 
mental or emotional disturbance" where 
the instructions on mitigating factors, 
when read as a whole, provided ample 
opportunity for the jury to give consider- 
ation to any emotional disturbance the 
defendant may have suffered. Carr v. 
State, 655 So. 2d 824 (Miss. 1995), cert, 
denied, 516 U.S. 1076, 116 S. Ct. 782, 133 
L. Ed. 2d 733 (1996). 

In the sentencing phase of a capital 
murder prosecution, the trial court did not 
err in refusing to give peremptory instruc- 
tions requiring the jury to find 5 mitigat- 
ing factors which the defendant claimed 
were undisputed, since the existence of 
mitigating factors should be left to the 
jury's consideration; while it is constitu- 
tionally required that a jury not be pre- 
cluded from considering any mitigating 
factor, a jury is not required to find such 
factors. Carr v. State, 655 So. 2d 824 
(Miss. 1995), cert, denied, 516 U.S. 1076, 
116 S. Ct. 782, 133 L. Ed. 2d 733 (1996). 

In the sentencing phase of a capital 
murder prosecution, the trial court did not 
err in instructing the jurors that they 
should consider the detailed circum- 
stances of the offense when making their 
decision where the instructions as a whole 
properly instructed the jury as to the 
framework within which it was to con- 
sider mitigating and aggravating circum- 
stances. Carr v. State, 655 So. 2d 824 
(Miss. 1995), cert, denied, 516 U.S. 1076, 
116 S. Ct. 782, 133 L. Ed. 2d 733 (1996). 

A sentencing instruction in a capital 
murder prosecution properly defined the 
"especially heinous, atrocious, or cruel" 
aggravating factor, and thus there was no 
violation of the Eighth Amendment to the 
United States Constitution, where the in- 
struction defined the term "heinous, atro- 
cious, or cruel" as "those situations where 
the actual commission of the capital 
felony was accomplished by such addi- 
tional acts to set the crime apart from the 
norm of capital felonies by the 
consciencelessness or pitilessness of the 
crime which is unnecessarily tortuous to 
the victim." Hansen v. State, 649 So. 2d 
1256 (Miss. 1994), reh'g denied, cert, de- 
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nied, 516 U.S. 986, 116 S. Ct. 513, 133 L. 
Ed. 2d 422 (1995), reh'g denied, 516 U.S. 
1085, 116 S. Ct. 801, 133 L. Ed. 2d 748 
(1996). 

A capital murder defendant is not en- 
titled to a "mercy" instruction. Foster v. 
State, 639 So. 2d 1263 (Miss. 1994), cert, 
denied, 514 U.S. 1019, 115 S. Ct. 1365, 
131 L. Ed. 2d 221 (1995), reh'g denied, 514 
U.S. 1123, 115 S. Ct. 1992, 131 L. Ed. 2d 
878 (1995), post-conviction relief denied, 
687 So. 2d 1124 (Miss. 1996), cert, denied, 
521 U.S. 1108, 117 S. Ct. 2488, 138 L. Ed. 
2d 996 (1997). 

In the sentencing phase of a capital 
murder prosecution, the trial court did not 
err in stating that "robbery is a crime of 
violence" when instructing the jury re- 
garding the aggravating circumstance of a 
previous conviction for an offense involv- 
ing the use or threat of violence, even 
though the robbery previously committed 
by the defendant involved an attempt to 
snatch cash from a cash register in a store 
and the record did not indicate that the 
defendant had a weapon on that occasion, 
since the very act of reaching across a 
store counter in the presence of a clerk 
and seizing money from a cash register 
intimates a willingness to resort to vio- 
lence, and § 97-3-73 the statute under 
which the defendant pled guilty-defines 
the crime of robbery as the act of taking 
another's personal property "by violence 
to his person or by putting such person in 
fear of some immediate injury to his per- 
son." Conner v. State, 632 So. 2d 1239 
(Miss. 1993), cert, denied, 513 U.S. 927, 
115 S. Ct. 314, 130 L. Ed. 2d 276 (1994), 
post-conviction relief denied, 684 So. 2d 
608 (Miss. 1996), reh'g denied (Miss. 
1996), overruled on other grounds, 
Weatherspoon v. State, 732 So. 2d 158 
(Miss. 1999). 

In the sentencing phase of a capital 
murder prosecution, the definition of the 
"especially heinous, atrocious, or cruel" 
aggravating factor contained in the limit- 
ing instruction was constitutionally ad- 
equate where the instruction described an 
especially heinous, atrocious or cruel capi- 
tal offense as a "conscienceless or pitiless 
crime which is unnecessarily torturous to 
the victim" and which can be shown by the 
fact that the defendant "utilized a method 



of killing which caused serious mutilation 
where there is a dismemberment of the 
corpse, where the defendant inflicted 
physical or mental pain before death, 
where there was mental torture and ag- 
gravation before death or where a linger- 
ing or torturous death was suffered by the 
victim." Conner v. State, 632 So. 2d 1239 
(Miss. 1993), cert, denied, 513 U.S. 927, 
115 S. Ct. 314, 130 L. Ed. 2d 276 (1994), 
post-conviction relief denied, 684 So. 2d 
608 (Miss. 1996), reh'g denied (Miss. 
1996), overruled on other grounds, 
Weatherspoon v. State, 732 So. 2d 158 
(Miss. 1999). 

In the sentencing phase of a capital 
murder prosecution, a jury instruction 
which provided a step-by-step guide in 
arriving at a verdict did not impermissibly 
limit the consideration of mitigating evi- 
dence, in spite of the defendant's argu- 
ment that the language of the instruction 
could have misled the jury to believe that 
a finding of mitigating circumstances 
must be unanimous because "everything 
else" required a unanimous finding, where 
the mitigating circumstances portion of 
the instruction did not contain the word 
"unanimous" or "unanimously," and the 
instruction would not have implied to any 
reasonably literate juror that he or she 
should await unanimity before consider- 
ing a mitigating circumstance. Conner v. 
State, 632 So. 2d 1239 (Miss. 1993), cert, 
denied, 513 U.S. 927, 115 S. Ct. 314, 130 
L. Ed. 2d 276 (1994), post-conviction relief 
denied, 684 So. 2d 608 (Miss. 1996), reh'g 
denied (Miss. 1996), overruled on other 
grounds, Weatherspoon v. State, 732 So. 
2d 158 (Miss. 1999). 

A trial court in a capital murder pros- 
ecution did not err in excusing a juror for 
cause where the juror stated that she 
opposed the death penalty and would not 
impose the death penalty under any cir- 
cumstances. Russell v. State, 607 So. 2d 
1107 (Miss. 1992). 

A murder defendant was not denied a 
fair trial on the ground that the trial court 
refused to accept his challenges for cause 
to 3 potential jurors where the defendant 
used peremptory challenges to remove 
those jurors, since the loss of a peremp- 
tory challenge does not constitute a viola- 
tion of the constitutional right to an im- 
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partial jury; so long as the jury that sits is 
impartial, the fact that the defendant had 
to use peremptory challenges to achieve 
that result does not mean that the defen- 
dant was denied his or her constitutional 
rights. Mettetal v. State, 602 So. 2d 864 
(Miss. 1992). 

Personal opposition to capital punish- 
ment is not a constitutional impediment 
to juror service so long as the juror is able 
to set aside his or her personal belief and 
fairly consider all sentencing options un- 
der the law; it was therefore error for a 
trial court to refuse defense counsel an 
opportunity to further voir dire potential 
jurors who had expressed reluctance to 
vote for the death penalty. Balfour v. 
State, 598 So. 2d 731 (Miss. 1992). 

Prospective jurors in a capital murder 
prosecution who had stated their opposi- 
tion to the death penalty were improperly 
excluded without allowing the defense 
counsel the opportunity to question them. 
However, this error was harmless beyond 
a reasonable doubt where the answers the 
jurors gave were substantially clear, it 
was reasonably certain that the jurors 
were "Witherspoon-excludable," and it 
was unlikely that voir dire examination 
by the defense counsel would have reha- 
bilitated the jurors sufficient to take them 
out of Witherspoon. Hansen v. State, 592 
So. 2d 114 (Miss. 1991), cert, denied, 504 
U.S. 921, 112 S. Ct. 1970, 118 L. Ed. 2d 
570 (1992), reh'g denied, 505 U.S. 1231, 
112 S. Ct. 3060, 120 L. Ed. 2d 924 (1992), 
post-conviction relief granted, 649 So. 2d 
1256 (Miss. 1994), cert, denied, 516 U.S. 
986, 116 S. Ct. 513, 133 L. Ed. 2d 422 
(1995), reh'g denied, 516 U.S. 1085, 116 S. 
Ct. 801, 133 L. Ed. 2d 748 (1996). 

A defendant was denied his constitu- 
tional right to a fair trial by an impartial 
jury in the sentencing phase of a capital 
murder prosecution where, upon conclu- 
sion of the guilt phase but before the 
sentencing phase began, the jury prema- 
turely deliberated and sent a note to the 
judge indicating their decision that the 
defendant should be sentenced to death. 
Rather than questioning the jurors in or- 
der to determine whether each of them 
could remain impartial during the sen- 
tencing phase, the judge merely in- 
structed the jurors to "refrain from fur- 



ther deliberations," which was insufficient 
to insure that the defendant's right to a 
fair hearing was not prejudiced. Holland 
v. State, 587 So. 2d 848 (Miss. 1991). 

That murder was committed (1) while 
engaged in crime of robbery and (2) for 
pecuniary gain may not be given as two 
separate and independent aggravating 
circumstances, as they essentially com- 
prise one. When life is at state, a jury 
cannot be allowed to doubly weigh the 
commission of the underlying felony and 
the motive behind it as separate 
aggravators. Willie v. State, 585 So. 2d 
660 (Miss. 1991). 

A prospective juror may not be struck 
from the jury venire for cause simply 
because the juror voiced general objec- 
tions to the death penalty or expressed 
conscientious or religious scruples against 
infliction of the death penalty. If a juror 
indicates that if he or she was convinced of 
the guilt of the defendant and the circum- 
stances warranted a verdict of guilty, he or 
she could return a verdict of guilty al- 
though that verdict could result in the 
death penalty, then the juror may not be 
struck from the jury venire for cause, 
despite his or her objections and concerns. 
A prospective juror may be struck if the 
juror indicates that he or she cannot con- 
sider and decide the facts impartially or 
cannot conscientiously apply the law or 
the court's instructions. The juror need 
not expressly state that he or she abso- 
lutely refuses to consider the death pen- 
alty; an equivalent response made in any 
reasonable manner which indicates that 
the juror's position is firm will suffice. 
Willie v. State, 585 So. 2d 660 (Miss. 
1991). 

The denial of a challenge for cause is not 
error where it is not shown that the de- 
fense has exhausted peremptory chal- 
lenges and is thus forced to accept the 
juror. Thus, a trial court's refusal to re- 
move 6 jurors for cause did not deprive the 
defendant of a fair trial where only one of 
the 6 actually served on the jury and she 
was not challenged at a time when the 
defense had 12 peremptory challenges, 
the defense still had one challenge left as 
well as an alternate challenge at the 
completion of the selection process, and 
the defense counsel never raised any ob- 
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jection to the other 5 jurors. Berry v. State, 
575 So. 2d 1 (Miss. 1990), cert, denied, 500 
U.S. 928, 111 S. Ct. 2042, 114 L. Ed. 2d 
126 (1991). 

In a capital murder prosecution, the 
court's failure to excuse for cause a poten- 
tial juror who stated during voir dire that 
in order for him not to impose the death 
penalty the defendant would have to 
prove beyond a reasonable doubt that he 
should not be executed, was not reversible 
error where defense counsel used his 
twelfth peremptory challenge to remove 
the juror, defense counsel had not ex- 
hausted his peremptory challenges and 
did not challenge anyone else for cause or 
ask for more peremptory challenges. 
Minnick v. State, 551 So. 2d 77 (Miss. 
1988), rev'd on other grounds, 498 U.S. 
146, 111 S. Ct. 486, 112 L. Ed. 2d 489 
(1990), on remand, 573 So. 2d 792 (Miss. 
1991). 

"Death qualification" of jurors prior to 
the guilt phase in a capital murder pros- 
ecution did not deprive the defendant of a 
jury composed of a fair cross section of the 
community. Minnick v. State, 551 So. 2d 
77 (Miss. 1988), rev'd on other grounds, 
498 U.S. 146, 111 S. Ct. 486, 112 L. Ed. 2d 
489 (1990), on remand, 573 So. 2d 792 
(Miss. 1991). 

A capital murder defendant's motion to 
reduce his sentence of death to a life 
sentence would be denied, and his alter- 
native motion to vacate and set aside his 
death sentence and remand the cause for 
a new sentencing hearing would be 
granted, where the defendant sought re- 
lief based on the jury's consideration of the 
"especially heinous, atrocious or cruel" ag- 
gravating circumstance without further 
guidance concerning the meaning of this 
aggravating circumstance, and he con- 
tended that Maynard v. Cartwright (1988, 
US) 100 L. Ed. 2d 372, 108 S. Ct. 1853 and 
Clemons v. Mississippi (1990, US) 108 L. 
Ed. 2d 725, 110 S. Ct. 1441 were interven- 
ing decisions within the meaning of § 99- 
39-27(9). Smith v. State, 648 So. 2d 63 
(Miss. 1994). 

In a homicide prosecution, where the 
state was permitted to challenge for cause 
three jurors who expressed conscientious 
scruples against imposing the death pen- 
alty, an order sentencing the defendant to 



death must be reversed; upon reversal of 
the order, the trial judge must remand for 
a new trial as to punishment, or if the 
district attorney and the trial judge 
should so agree, might sentence the defen- 
dant to life imprisonment without the 
intervention of the jury. Rouse v. State, 
222 So. 2d 145 (Miss. 1969). 

Jurors in murder prosecution who have 
conscientious convictions against inflict- 
ing death penalty are not qualified. 
Shimniok v. State, 197 Miss. 179, 19 So. 
2d 760 (1944). 

In qualifying the jurors in murder pros- 
ecution, it is the duty of the judge to 
inquire of the jurors, and the duty of the 
jurors to answer under oath, whether they 
have conscientious convictions against in- 
flicting the death penalty. Shimniok v. 
State, 197 Miss. 179, 19 So. 2d 760 (1944). 

No set words or phrases are required or 
prescribed in propounding question to 
prospective jurors in murder prosecution 
whether they have conscientious convic- 
tions against inflicting death penalty. 
Shimniok v. State, 197 Miss. 179, 19 So. 
2d 760 (1944). 

Use of word "hesitate," by court in ask- 
ing prospective jurors in course of voir 
dire examination in murder prosecution if 
any would hesitate to inflict capital pun- 
ishment if the law authorized it and the 
evidence justified it, was improper, but did 
not constitute reversible error where court 
reworded the question upon defendants' 
objection. Shimniok v. State, 197 Miss. 
179, 19 So. 2d 760 (1944). 

In a prosecution for murder, the court 
properly excluded from the jury persons 
who stated that they had conscientious 
scruples against the infliction of capital 
punishment. Borowitz v. State, 115 Miss. 
47, 75 So. 761 (1917). 

7. Jury. 

8. —Qualifications. 

Prosecutor's question to potential jurors 
asking whether they could conceive of 
imposing death penalty in murder case 
with no eyewitness was proper means of 
probing into their prejudices to get insight 
into their thoughts. Taylor v. State, 672 
So. 2d 1246 (Miss. 1996), cert, denied, 519 
U.S. 994, 117 S. Ct. 486, 136 L. Ed. 2d 379 
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(1996), reh'g denied, 519 U.S. 1085, 117 S. 
Ct. 755, 136 L. Ed. 2d 692 (1997). 

Trial court acted within its discretion in 
excusing 4 potential jurors who stated 
that they probably could not impose death 
penalty when there were no eyewitnesses 
or fingerprints linking defendant to crime, 
and stated that they would need "a lot 
stronger proof" to change their position. 
Taylor v. State, 672 So. 2d 1246 (Miss. 
1996), cert, denied, 519 U.S. 994, 117 S. 
Ct. 486, 136 L. Ed. 2d 379 (1996), reh'g 
denied, 519 U.S. 1085, 117 S. Ct. 755, 136 
L. Ed. 2d 692 (1997). 

Decision of whether or not to excuse 
potential juror based on bias against 
death penalty is left to trial judge's discre- 
tion. Taylor v. State, 672 So. 2d 1246 
(Miss. 1996), cert, denied, 519 U.S. 994, 
117 S. Ct. 486, 136 L. Ed. 2d 379 (1996), 
reh'g denied, 519 U.S. 1085, 117 S. Ct. 
755, 136 L. Ed. 2d 692 (1997). 

For trial court to excuse potential juror 
for bias against death penalty, juror need 
not expressly state that he or she abso- 
lutely refuses to consider death penalty; 
equivalent response made in any reason- 
able manner indicating juror's firm posi- 
tion will suffice. Taylor v. State, 672 So. 2d 
1246 (Miss. 1996), cert, denied, 519 U.S. 
994, 117 S. Ct. 486, 136 L. Ed. 2d 379 
(1996), reh'g denied, 519 U.S. 1085, 117 S. 
Ct. 755, 136 L. Ed. 2d 692 (1997). 

Prospective jurors in capital cases may 
only be excluded for cause based upon 
their views on capital punishment when 
those views would prevent or substan- 
tially impair performance of their duties 
as jurors in accordance with their instruc- 
tions and oath. Taylor v. State, 672 So. 2d 
1246 (Miss. 1996), cert, denied, 519 U.S. 
994, 117 S. Ct. 486, 136 L. Ed. 2d 379 
(1996), reh'g denied, 519 U.S. 1085, 117 S. 
Ct. 755, 136 L. Ed. 2d 692 (1997). 

If prospective juror who is opposed to 
death penalty indicates that, if convinced 
of defendant's guilt, he or she could return 
verdict of guilty which might result in 
death penalty, juror cannot be struck from 
jury. Taylor v. State, 672 So. 2d 1246 
(Miss. 1996), cert, denied, 519 U.S. 994, 
117 S. Ct. 486, 136 L. Ed. 2d 379 (1996), 
reh'g denied, 519 U.S. 1085, 117 S. Ct. 
755, 136 L. Ed. 2d 692 (1997). 

If prospective juror is irrevocably com- 
mitted to vote against death penalty re- 



gardless of facts and circumstances, juror 
can be struck from jury. Taylor v. State, 
672 So. 2d 1246 (Miss. 1996), cert, denied, 
519 U.S. 994, 117 S. Ct. 486, 136 L. Ed. 2d 
379 (1996), reh'g denied, 519 U.S. 1085, 
117 S. Ct. 755, 136 L. Ed. 2d 692 (1997). 

Four prospective jurors in capital mur- 
der case were properly excused after stat- 
ing their inability to impose death pen- 
alty. Taylor v. State, 672 So. 2d 1246 
(Miss. 1996), cert, denied, 519 U.S. 994, 
117 S. Ct. 486, 136 L. Ed. 2d 379 (1996), 
reh'g denied, 519 U.S. 1085, 117 S. Ct. 
755, 136 L. Ed. 2d 692 (1997). 

Defense counsel's extensive voir dire of 
venire members regarding attitudes to- 
ward death penalty precluded claim on 
appeal that trial court's inadequate voir 
dire questioning permitted seating of ju- 
rors with bias in favor of death penalty. 
Jackson v. State, 672 So. 2d 468 (Miss. 
1996), republished as corrected, 684 So. 
2d 1213 (Miss. 1996), reh'g denied, 691 So. 
2d 1026 (Miss. 1996), cert, denied, 520 
U.S. 1215, 117 S. Ct. 1703, 137 L. Ed. 2d 
828 (1997). 

Any juror who would impose death sen- 
tence regardless of facts and circum- 
stances of capital murder conviction can- 
not follow dictates of law and is subject to 
be removed through use of complemen- 
tary challenge for cause. Walker v. State, 
671 So. 2d 581 (Miss. 1995), cert, denied, 
519 U.S. 1011, 117 S. Ct. 518, 136 L. Ed. 
2d 406 (1996). 

Police officer was not required to be 
removed from capital murder jury panel, 
even though during general voir dire of 
venire he had stated that due to serious- 
ness of charge of capital murder guilty 
verdict should be followed by death pen- 
alty, and officer admitted to knowing some 
details of case; officer had further stated 
that he believed his decision whether to 
impose death penalty would be based on 
circumstances and that he could be fair 
and impartial, and there was no auto- 
matic rule that law enforcement officers or 
their relatives could be challenged for 
cause. Walker v. State, 671 So. 2d 581 
(Miss. 1995), cert, denied, 519 U.S. 1011, 
117 S. Ct. 518, 136 L. Ed. 2d 406 (1996). 

Prospective juror was not required to be 
removed from capital murder panel, even 
though during initial voir dire he had 
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raised his hand and commented, regard- 
ing death penalty, that "if the jury reached 
a decision of guilty, I would automatically 
vote" for death; when questioned individu- 
ally, prospect stated that he would weigh 
evidence and that he could put aside his 
views and listen to evidence and instruc- 
tions. Walker v. State, 671 So. 2d 581 
(Miss. 1995), cert, denied, 519 U.S. 1011, 
117 S. Ct. 518, 136 L. Ed. 2d 406 (1996). 

Prospective juror was not required to be 
removed from capital murder jury panel, 
even though he nodded his head affirma- 
tively during group voir dire when asked 
whether he would automatically vote for 
death penalty, whether he believed in 
death penalty, and whether he would vote 
with majority of other jurors as to sen- 
tence; under further questioning he stated 
that he would evaluate the evidence and 
impose penalty which seemed most logi- 
cal, and when informed that his vote was 
an individual choice prospect replied that 
he would vote whichever way evidence 
pointed, would be fair and impartial and 
would follow law. Walker v. State, 671 So. 
2d 581 (Miss. 1995), cert, denied, 519 U.S. 
1011, 117 S. Ct. 518, 136 L. Ed. 2d 406 
(1996). 

Prospective juror was not required to be 
removed for cause from jury panel in capi- 
tal murder case, even though he initially 
stated he would vote for death penalty 
upon capital conviction, and later that he 
would be predisposed to vote for death all 
things being equal; prospect also stated 
that he would follow instructions given by 
court and review facts before reaching 
decision, and that his decision would be 
based upon how evidence "came about" in 
penalty phase of trial. Walker v. State, 671 
So. 2d 581 (Miss. 1995), cert, denied, 519 
U.S. 1011, 117 S. Ct. 518, 136 L. Ed. 2d 
406 (1996). 

Even if trial court erred in capital mur- 
der case by failing to strike for cause 
prospective juror who allegedly stated he 
would always vote for death penalty, de- 
fendant's right to impartial jury was not 
violated, where prospective juror did not 
serve on defendant's jury panel, and de- 
fendant was not forced to use peremptory 
strike to keep him off panel. Russell v. 
State, 670 So. 2d 816 (Miss. 1995), cert, 
denied, 519 U.S. 982, 117 S. Ct. 436, 136 



L. Ed. 2d 333 (1996), cert, dismissed, 520 
U.S. 1249, 117 S. Ct. 2406, 137 L. Ed. 2d 
1064 (1997). 

Circuit court should take substantial 
role in conducting voir dire to determine 
whether prospective jurors would vote au- 
tomatically for death penalty regardless of 
aggravating and mitigating circum- 
stances. Ballenger v. State, 667 So. 2d 
1242 (Miss. 1995), cert, denied, 518 U.S. 
1025, 116 S. Ct. 2565, 135 L. Ed. 2d 1082 
(1996), reh'g denied, 518 U.S. 1048, 117 S. 
Ct. 26, 135 L. Ed. 2d 1119 (1996). 

A trial judge in a capital murder pros- 
ecution did not abuse his discretion by 
excusing a potential juror who initially 
indicated that she could not impose the 
death penalty, even though she subse- 
quently indicated that there were some 
circumstances under which she could im- 
pose the death penalty, where she failed to 
clearly indicate that she was willing to set 
aside her own beliefs and follow the in- 
structions and law as to the death penalty. 
Davis v. State, 660 So. 2d 1228 (Miss. 
1995), cert, denied, 517 U.S. 1192, 116 S. 
Ct. 1684, 134 L. Ed. 2d 785 (1996), reh'g 
denied, 518 U.S. 1039, 117 S. Ct. 7, 135 L. 
Ed. 2d 1102 (1996). 

A prosecutor's request of jurors during 
individual voir dire to give the particular 
circumstances that each would require in 
order to return a death sentence were not 
improperly designed to extract a promise 
from the jurors that they would certainly 
vote in favor of the death penalty given a 
specific set of circumstances, and there- 
fore did not violate the defendant's consti- 
tutional rights. Foster v. State, 639 So. 2d 
1263 (Miss. 1994), cert, denied, 514 U.S. 
1019, 115 S. Ct. 1365, 131 L. Ed. 2d 221 
(1995), reh'g denied, 514 U.S. 1123, 115 S. 
Ct. 1992, 131 L. Ed. 2d 878 (1995), post- 
conviction relief denied, 687 So. 2d 1124 
(Miss. 1996), cert, denied, 521 U.S. 1108, 
117 S. Ct. 2488, 138 L. Ed. 2d 996 (1997). 

The 1968 decision of the United States 
Supreme Court in United States v. Jack- 
son, 390 U.S. 570, 20 L. Ed. 2d 138, 88 S. 
Ct. 1209, is not retroactive and was not 
applicable to a guilty plea entered in 1960 
by a defendant charged with murder who, 
at the time of the decision of Jackson, was 
serving a life sentence in the penitentiary 
as a consequence. King v. Cook, 211 So. 2d 
517 (Miss. 1968). 
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A defendant who in 1960 entered a plea 
of guilty to an indictment for murder and 
received a life sentence which he was 
currently serving, following the decision 
in 1968 of the United States Supreme 
Court in United States v. Jackson, 390 
U.S. 570, 20 L. Ed. 2d 138, 88 S. Ct. 1209, 
filed a petition for a writ of habeas corpus 
alleging that the death penalty provision 
of Code 1942, § 2217 of the Mississippi 
Code violated the Fifth and Sixth Amend- 
ments of the United States Constitution 
and § 14 of the Mississippi Constitution. 
In affirming the denial of the writ, the 
court held that the Jackson rule was in- 
applicable to the Mississippi general stat- 
ute on murder for the reason that an 
accused entering a plea of guilty to a 
charge of murder under Code 1942, 
§ 2217 is not assured of not receiving the 
death penalty; for the trial court cannot be 
required to accept a guilty plea in a capital 
case and pronounce a sentence of less 
than death, but may require a jury trial in 
which the imposition of the death sen- 
tence is within the sole province of the 
jury. King v. Cook, 211 So. 2d 517 (Miss. 
1968). 

The trial judge cannot be compelled to 
accept a plea of guilty in capital cases. 
Dickerson v. State, 202 Miss. 804, 32 So. 
2d 881 (1947). 

It is discretionary with the trial judge 
whether he will accept a plea of guilty in a 
capital case; if he does so he must see to it, 
first, that the plea is entirely voluntary 
and that defendant fully realizes and is 
competent to know the consequences of 
such plea, and second, a competent and 
impartial jury must be empanelled to con- 
sider the material circumstances of the 
crime fully enough to adjudge whether the 
death sentence should be imposed. Dick- 
erson v. State, 202 Miss. 804, 32 So. 2d 881 
(1947). 

The death penalty is within the sole 
province of the jury. Dickerson v. State, 
202 Miss. 804, 32 So. 2d 881 (1947). 

On murder conviction, it is within the 
province of the jury to fix the penalty at 
death or life imprisonment. Shimniok v. 
State, 197 Miss. 179, 19 So. 2d 760 (1944). 

Where defendants had been convicted of 
murder and sentenced to death, the su- 
preme court had no power to reverse and 



remand the case on the mere ground that 
another jury might fix the punishment at 
life imprisonment because of the youth 
and indiscretion of the defendants since 
the exercise of clemency is vested in the 
executive. Shimniok v. State, 197 Miss. 
179, 19 So. 2d 760 (1944). 

Since the jury is vested with the power 
to determine whether the death penalty 
should be inflicted in a murder prosecu- 
tion, the issue of life or death should be 
decided by the jury, uninfluenced by extra- 
neous and highly prejudicial issues. Rus- 
sell v. State, 185 Miss. 464, 189 So. 90 
(1939). 

9. — Powers and duties. 

A trial court's failure to give a limiting 
instruction with respect to the "especially 
heinous, atrocious or cruel" aggravating 
circumstance did not constitute harmless 
error where the jury was instructed as to 
only 2 aggravating circumstances, the "es- 
pecially heinous" factor was argued al- 
most exclusively to the jury as a reason to 
impose the death penalty, and there was 
no way of knowing beyond a reasonable 
doubt that a jury would have found, had it 
been so instructed, that "the actual com- 
mission of the felony was accompanied by 
such additional acts as to set the crime 
apart from the norm of capital felonies-the 
conscienceless or pitiless crime which is 
unnecessarily torturous to the victim." 
Pinkney v. State, 602 So. 2d 1177 (Miss. 
1992). 

A trial court's failure to give a limiting 
instruction in conjunction with the "espe- 
cially heinous, atrocious, or cruel" aggra- 
vating circumstance did not constitute 
harmless error, even though the jury was 
allowed to consider 2 additional aggravat- 
ing circumstances, where the "especially 
heinous" factor was argued almost exclu- 
sively to the jury as a reason to impose the 
death penalty, and it could not be said 
beyond a reasonable doubt that under the 
facts of the case the result would have 
been the same had the "especially hei- 
nous" aggravating circumstance been 
properly defined in the jury instructions. 
Jones v. State, 602 So. 2d 1170 (Miss. 
1992). 

In the penalty phase of a capital murder 
prosecution, the trial court's instruction 
on the "especially heinous, atrocious or 
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cruel" statutory aggravating circumstance 
was proper where the court instructed the 
jury that the term "heinous, atrocious, or 
cruel" meant "those situations where the 
actual commission of the capital felony 
was accomplished by such additional acts 
to set the crime apart from the norm of 
capital felonies by the consciouslessness 
or pitilessness of the crime which is un- 
necessarily tortuous to the victim." Han- 
sen v. State, 592 So. 2d 114 (Miss. 1991), 
cert, denied, 504 U.S. 921, 112 S. Ct. 1970, 
118 L. Ed. 2d 570 (1992), reh'g denied, 505 
U.S. 1231, 112 S. Ct. 3060, 120 L. Ed. 2d 
924 (1992), post-conviction relief granted, 
649 So. 2d 1256 (Miss. 1994), cert, denied, 
516 U.S. 986, 116 S. Ct. 513, 133 L. Ed. 2d 
422 (1995), reh'g denied, 516 U.S. 1085, 
116 S. Ct. 801, 133 L. Ed. 2d 748 (1996). 

A defendant enjoys no right to be spared 
the death penalty because the jury enter- 
tains a whimsical or residual doubt of his 
or her guilt, though counsel remains free 
to argue to the jury any such doubt. Thus, 
a trial court did not err in refusing a 
defendant's requested "whimsical doubt" 
instruction where the record did not re- 
flect that the defendant's counsel was for- 
bidden to argue whimsical or residual 
doubt to the jury. Hansen v. State, 592 So. 
2d 114 (Miss. 1991), cert, denied, 504 U.S. 
921, 112 S. Ct. 1970, 118 L. Ed. 2d 570 
(1992), reh'g denied, 505 U.S. 1231, 112 S. 
Ct. 3060, 120 L. Ed. 2d 924 (1992), post- 
conviction relief granted, 649 So. 2d 1256 
(Miss. 1994), cert, denied, 516 U.S. 986, 
116 S. Ct. 513, 133 L. Ed. 2d 422 (1995), 
reh'g denied, 516 U.S. 1085, 116 S. Ct. 
801, 133 L. Ed. 2d 748 (1996). 

In the sentencing phase of a capital 
murder prosecution, the defendant was 
not entitled to an instruction affirmatively 
instructing the jurors that they should 
individually consider the evidence in miti- 
gation; the instructions given were suffi- 
cient where the mitigating circumstances 
portion of the instruction did not contain 
"unanimous" or "unanimously," only the 
aggravating circumstances part of the in- 
struction contained those words, and 
there was no instruction implying or inti- 
mating that a juror should await unanim- 
ity before considering a mitigating cir- 
cumstance. Hansen v. State, 592 So. 2d 
114 (Miss. 1991), cert, denied, 504 U.S. 



921, 112 S. Ct. 1970, 118 L. Ed. 2d 570 
(1992), reh'g denied, 505 U.S. 1231, 112 S. 
Ct. 3060, 120 L. Ed. 2d 924 (1992), post- 
conviction relief granted, 649 So. 2d 1256 
(Miss. 1994), cert, denied, 516 U.S. 986, 
116 S. Ct. 513, 133 L. Ed. 2d 422 (1995), 
reh'g denied, 516 U.S. 1085, 116 S. Ct. 
801, 133 L. Ed. 2d 748 (1996). 

In the sentencing phase of capital mur- 
der prosecution, an instruction cautioning 
the jury "not to be swayed by mere senti- 
ment, conjecture, sympathy, passion, 
prejudice, public opinion or public feeling" 
was a proper statement of the law because 
it did not inform the jury that it was 
required to disregard in toto sympathy 
and left the jury the option to vote for or 
against the death penalty. Willie v. State, 
585 So. 2d 660 (Miss. 1991). 

In the penalty phase of a capital murder 
prosecution, a jury instruction stating 
that the jury "may objectively consider the 
detailed circumstances of the offense for 
which the defendant was convicted, and 
the character and record of the defen- 
dant," was not defective, notwithstanding 
the defendant's claim that the use of the 
word "may" allowed the jury to permis- 
sively consider mitigating circumstances 
instead of requiring them to do so, since 
the instruction did not place limitations 
on what mitigating circumstances the 
jury could consider. Shell v. State, 554 So. 
2d 887 (Miss. 1989), rev'd in part, 498 U.S. 
1, 111 S. Ct. 313, 112 L. Ed. 2d 1 (1990), on 
remand, 595 So. 2d 1323 (Miss. 1992). 

In the sentencing phase of a capital 
case, an instruction stating that in order 
to return the death penalty the jury was 
required to find that the mitigating cir- 
cumstances did not outweigh the aggra- 
vating circumstances, did not improperly 
shift the burden of proof from the prosecu- 
tion to the defense. Shell v. State, 554 So. 
2d 887 (Miss. 1989), rev'd in part, 498 U.S. 
1, 111 S. Ct. 313, 112 L. Ed. 2d 1 (1990), on 
remand, 595 So. 2d 1323 (Miss. 1992). 

A limiting instruction during the pen- 
alty phase of a capital murder prosecution 
concerning the "heinous, atrocious, or 
cruel" aggravating factor was adequate 
where the court instructed the jury that 
the word "heinous means extremely 
wicked or shockingly evil; atrocious 
means outrageously wicked and vile; and 
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cruel means designed to inflict a high 
degree of pain with indifference to, or even 
enjoyment of the suffering of others." 
These instructions adequately defined 
each of the 3 potential aggravating factors 
in terms the average lay person (juror) 
could understand and the language used 
was neither vague nor unclear. Shell v. 
State, 554 So. 2d 887 (Miss. 1989), rev'd in 
part, 498 U.S. 1, 111 S. Ct. 313, 112 L. Ed. 
2d 1 (1990), on remand, 595 So. 2d 1323 
(Miss. 1992). 

In the penalty phase of a capital case, 
the jury's consideration of whimsical 
doubt as a mitigating factor was not im- 
paired by the trial court's denial of a jury 
instruction on whimsical doubt where de- 
fense counsel was permitted to argue 
whimsical doubt to the jury. Minnick v. 
State, 551 So. 2d 77 (Miss. 1988), rev'd on 
other grounds, 498 U.S. 146, 111 S. Ct. 
486, 112 L. Ed. 2d 489 (1990), on remand, 
573 So. 2d 792 (Miss. 1991). 

The judgment as to the sentence of one 
convicted of murder would be reversed to 
permit the jury to fix punishment, where 
although the judge instructed the jury to 
fix punishment at life imprisonment if it 
should find the defendant guilty, the jury 
returned a verdict merely finding the de- 
fendant guilty as charged, whereupon the 
court sentenced the defendant to serve a 
life term in the state penitentiary. Ray v. 
R.G. LeTourneau, Inc., 220 So. 2d 837 
(Miss. 1969). 

10. Deferral of sentence. 

It was improper for the trial court to 
indefinitely defer the defendant's sentenc- 



ing because the statute requires that ev- 
ery person convicted of murder "shall" be 
sentenced to imprisonment for life in the 
state penitentiary. House v. State, 754 So. 
2d 1147 (Miss. 1999). 

11. Sentencing Hearings. 

Death sentence was properly imposed 
pursuant to Miss. Code Ann. § 97-3-21 
because petitioner inmate did not have 
the right to present evidence at sentenc- 
ing — specifically evidence that he did not 
commit rape — that was inconsistent with 
the verdict of the guilt-phase jury. Holland 
v. Anderson, 583 F.3d 267 (5th Cir. 2009), 
writ of certiorari denied by 559 U.S. 1073, 
130 S. Ct. 2100, 176 L. Ed. 2d 731, 2010 
U.S. LEXIS 3429, 78 U.S.L.W. 3610 
(2010). 

Defendant's capital murder conviction 
was proper pursuant to Miss. Code Ann. 
§ 97-3-21 because he did not need to re- 
ceive a sentencing hearing since, even 
absent a procedural bar, if the State was 
not seeking the death penalty, the only 
possible sentence for conviction of capital 
murder was life without parole. Davis v. 
State, 914 So. 2d 200 (Miss. Ct. App. 
2005), writ of certiorari denied by 921 So. 
2d 344, 2005 Miss. LEXIS 746 (Miss. 
2005), writ of certiorari denied by 549 U.S. 
856, 127 S. Ct. 133, 166 L. Ed. 2d 98, 2006 
U.S. LEXIS 6743, 75 U.S.L.W. 3167 
(2006). 
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§ 97-3-23. Homicide; death following duels fought out of state. 

Every person who shall, by previous appointment, agreement, or under- 
standing made in this state, fight a duel without the jurisdiction of this state, 
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and, in so doing, shall inflict a wound upon his antagonist or any other person, 
whereof the person thus injured die within this state, and every second 
engaged in such duel, shall be guilty of murder in this state, and may be 
indicted, tried, and convicted in the county where such death shall happen. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 2 (5); 1857, ch. 64, art. 
166; 1871, § 2629; 1880, § 2876; 1892, § 1150; 1906, § 1228; Hemingway's 
1917, § 958; 1930, § 986; 1942, § 2216. 

Cross References — Murder, as provided in this section, denned as crime of 
violence, see § 97-3-2. 

Penalty for murder, see § 97-3-21. 
Crime of dueling, see §§ 97-39-1 et seq. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

It was not improper for prosecution, 
during closing argument, to project on 
wall words referring to well-known bomb- 
ing incident, despite claim that specter of 
incident was raised for sole purpose of 
exciting passion of jury in prosecution for 
possession of explosives; defendant had 
strenuously asserted throughout trial 



that materials confiscated were not pecu- 
liarly adapted to aid in commission of 
crime, and prosecutor was trying to 
graphically demonstrate for jury that ma- 
terials were indeed so adapted, using ex- 
ample jury would be able to understand. 
Brewer v. State, 704 So. 2d 70 (Miss. 
1997), reh'g denied, 702 So. 2d 133 (Miss. 
1997). 



§ 97-3-25. Homicide; killing of child under 18 years of age by 
perpetrator over 21 years of age; penalties for manslaughter 
and child homicide. 

(1) Except as otherwise provided in this section, any person convicted of 
manslaughter shall be fined in a sum not less than Five Hundred Dollars 
($500.00), or imprisoned in the county jail not more than one (1) year, or both, 
or in the custody of the Department of Corrections not less than two (2) years, 
nor more than twenty (20) years. 

(2) (a) A person is guilty of child homicide if: 

(i) The person is found guilty of manslaughter in circumstances 
where the killing, although without malice, was intentional and not 
accidental; and 

(ii) The perpetrator was over the age of twenty-one (21) years and the 
victim was a child under the age of eighteen (18) years. 

(b) A person found guilty of child homicide shall be imprisoned in the 
custody of the Department of Corrections for a term not to exceed thirty (30) 
years. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (20, 21); 1857, ch. 64, 
art. 183; 1871, § 2646; 1880, § 2894; 1892, § 1167; 1906, § 1245; Hemingway's 
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1917, § 975; 1930, § 1003; 1942, § 2233; Laws, 2013, ch. 379, § 1, eff from and 
after July 1, 2013. 

Amendment Notes — The 2013 amendment designated the former section as (1), 
and therein added the exception at the beginning and substituted "custody of the 
Department of Corrections" for "Penitentiary" preceding "not less than two (2) years" 
near the end; and added (2). 

Cross References — Murder, as provided in this section, denned as crime of 
violence, see § 97-3-2. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Requisites of indictment for manslaughter, see § 99-7-37. 

Conviction of constituent offense, see § 99-19-5. 

JUDICIAL DECISIONS 



1. In general. 

2. Penitentiary sentences. 

3. Fines and assessments. 

4. Not cruel and unusual. 

5. Enhancement. 

1. In general. 

Had defendant not pled guilty to man- 
slaughter and demanded to go to trial for 
murder, he still possessed no right for a 
jury to decide his sentence, as the sen- 
tence was mandatory; defendant forfeited 
no right to have a jury decide his sentence 
by pleading guilty to the lesser crime of 
manslaughter. Smith v. State, 922 So. 2d 
43 (Miss. Ct. App. 2006). 

Evidence was sufficient to convict defen- 
dant of manslaughter where testimony 
was presented that he was seen with a 
gun during the altercation, a muzzle flash 
from his gun, and that bullet casings from 
a weapon matching defendant's gun were 
recovered; while there was testimony that 
at least one other person drew a gun 
inside the club that night, the jury decided 
to give that testimony less weight than 
the testimony supporting defendant's 
guilt. Anderson v. State, 856 So. 2d 650 
(Miss. Ct. App. 2003). 

Defendant's sentence of eight years for 
manslaughter was not cruel and unusual 
when defendant could have received up to 
20 years. Wade v. State, 802 So. 2d 1023 
(Miss. 2001). 

A sentence of 20 years for a conviction of 
manslaughter was not cruel and unusual 
punishment, notwithstanding that the de- 
fendant was 40 years old and in poor 
health when sentenced. Harried v. State, 
773 So. 2d 966 (Miss. Ct. App. 2000). 



In a homicide prosecution resulting in a 
conviction for manslaughter, an order of 
restitution in the amount of $12,828.50 
was error where there was no evidence 
that the trial judge considered the factors 
set forth in § 99-37-3(2), the trial judge 
did not specify a time for payment or a 
method of payment, and there was no 
express finding that the defendant had 
assets to pay any part of the amount 
ordered, though the judge implicitly found 
that the defendant had assets to pay part 
of the restitution amount by directing that 
a lien be placed against the defendant's 
workers' compensation benefits. Green v. 
State, 631 So. 2d 167 (Miss. 1994). 

Exclusion of evidence as to victim's 
character was not abuse of discretion 
where defendant was not claiming self- 
defense. Weeks v. State, 493 So. 2d 1280 
(Miss. 1986). 

The inclusion in manslaughter instruc- 
tion of parenthetical statement to the ef- 
fect that in the event defendant is con- 
victed it will be the duty of the court to 
sentence him to a term of years in the 
state penitentiary was error in view of the 
fact that the penalty for manslaughter as 
provided by statute may be either a fine or 
imprisonment. Smith v. State, 288 So. 2d 
720 (Miss. 1974). 

A 15 year sentence for the shooting 
death of an innocent bystander was 
within the limits set by Code 1942 § 2233 
and was neither cruel nor unusual pun- 
ishment. Pace v. State, 285 So. 2d 906 
(Miss. 1973). 

One again convicted of manslaughter, 
on a retrial ordered on the court's own 
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motion, may be given by the same judge a 
heavier sentence than that imposed on the 
former trial. Sanders v. State, 239 Miss. 
874, 125 So. 2d 923, 85 A.L.R.2d 481 
(1961). 

Imposing twenty-year sentence on de- 
fendant convicted of manslaughter for 
driving truck while drunk and colliding 
with another car causing death of passen- 
ger in other car was not cruel and unusual 
punishment. Lester v. State, 209 Miss. 
171, 46 So. 2d 109 (1950). 

Where evidence was sufficient to sus- 
tain verdict of manslaughter and sentence 
was within the limits prescribed by the 
statutes, supreme court had no authority 
to reduce it or to reverse on account of 
excessiveness of sentence imposed. Griffin 
v. State, 195 So. 472 (Miss. 1940). 

In assessing the punishment under this 
section [Code 1942, § 2233], an exceed- 
ingly wide discretion is vested in the 
court, and the imposition or sentence 
should be controlled by the facts of the 
case, the jury's recommendation having 
weighty force, but not controlling. 
McCaffrey v. State, 185 Miss. 659, 187 So. 
740 (1939). 

While the imposition of a sentence of 
seventeen years for manslaughter, not- 
withstanding the recommendation of the 
jury for mercy, appeared to be excessive, 
such sentence would not be reversed on 
appeal, since the trial court was vested 
with a wide discretion in such matters, 
but would be left for correction by the 
governor. McCaffrey v. State, 185 Miss. 
659, 187 So. 740 (1939). 

2. Penitentiary sentences. 

Manslaughter statute, Miss. Code Ann. 
§ 97-3-25, allowed sentences of up to 
twenty years; defendant was sentenced to 
20 years, and therefore because his claim 
that the trial court failed to address the 
issue of whether his sentence was exces- 
sive for a first-time offender was so com- 
pletely meritless upon its face, there was 
no clear error in the trial court's failure to 
address it directly. Brown v. State, 944 So. 
2d 103 (Miss. Ct. App. 2006), writ of cer- 
tiorari denied by 946 So. 2d 368, 2006 
Miss. LEXIS 732 (Miss. 2006). 

Appellate court affirmed defendant's 
sentence for 15 years after pleading guilty 
to manslaughter under Miss Code Ann. 



§ 97-3-47 because Miss. Code Ann. § 97- 
3-25 provided that the sentencing range 
was two to 20 years. Henderson v. State, 
929 So. 2d 391 (Miss. Ct. App. 2006). 

Inmate was not entitled to post-convic- 
tion relief simply because he was sen- 
tenced to 10 years for the shooting into a 
dwelling house, which was the maximum 
sentence, even though he was a first time 
offender, because sentences were gener- 
ally upheld on appeal if they were within 
the statutory range. Johnson v. State, 908 
So. 2d 900 (Miss. Ct. App. 2005). 

Petitioner's argument that the sentence 
imposed was disproportionate to the sen- 
tences imposed on similarly situated de- 
fendants within the same circuit court 
district was rejected where petitioner's 
sentence for manslaughter (20 years with 
2 years suspended), was within the appli- 
cable statutory guidelines; the fact that 
other criminal defendants in the same 
county circuit court who pled guilty to 
manslaughter received shorter sentences 
than petitioner had no decisive bearing on 
whether or not petitioner's sentence was 
disproportionate. Jones v. State, 885 So. 
2d 83 (Miss. Ct. App. 2004), writ of certio- 
rari denied by 883 So. 2d 1180, 2004 Miss. 
LEXIS 1334 (Miss. 2004). 

Trial court did not abuse its discretion 
in sentencing defendant to 18 years de- 
spite the fact that this was his first felony 
conviction and that he was in a drunken 
state at the time the crime was commit- 
ted. Wash v. State, 880 So. 2d 1054 (Miss. 
Ct. App. 2004). 

Defendant's sentence of nineteen and 
one-half years incarceration and six 
months suspended plus five years of pro- 
bation does not equate to twenty-five 
years of time-served, and the sentence is 
thus not in violation of this section or 
§ 47-7-37. Carter v. State, 754 So. 2d 1027 
(Miss. 2000). 

Defendant's maximum sentence of 20 
years' imprisonment, pursuant to this sec- 
tion, following her conviction for man- 
slaughter, was not excessive; however, the 
trial court erred in founding the sentence 
on the unverified statement of a juror 
which defendant was not allowed to re- 
fute. Ford v. State, 437 So. 2d 13 (Miss. 
1983). 

Where upon conviction of manslaughter 
defendant was sentenced to a term of a 
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year and a half at a state penitentiary the 
sentence was improper and case would be 
remanded for proper sentence. Lampkin v. 
State, 214 Miss. 735, 59 So. 2d 335 (1952). 

A one-year sentence in the state peni- 
tentiary for manslaughter was improper 
under this section [Code 1942, § 2233]. 
Anderson v. State, 213 Miss. 439, 57 So. 
2d 169 (1952). 

3. Fines and assessments. 

Defendant's conviction for manslaugh- 
ter was affirmed as the evidence indicated 
that defendant went to his estranged 
wife's boyfriend's apartment and shot and 
killed the boyfriend; the trial court did not 
err in admitting photographs of the crime 
scene and the autopsy, as the evidence 
was relevant to the circumstances sur- 
rounding the crime, and the two twenty- 
year consecutive sentences that were im- 
posed for defendant's convictions for 
manslaughter and aggravated assault did 
not constitute cruel and unusual punish- 
ment. Lewis v. State, 905 So. 2d 729 (Miss. 
Ct. App. Nov. 16, 2004). 

Where a defendant is convicted of man- 
slaughter under Miss. Code Ann. § 97- 
3-25 and Miss. Code Ann. § 99-19-32(1), 
and the sentence imposed is a term of 
imprisonment in the penitentiary, the fine 
provision of Miss. Code Ann. § 97-3-25 is 
not applicable. However, where the of- 
fense is punishable by imprisonment in 
the penitentiary for more than one year 
and the imposition of a fine is not provided 
elsewhere, Miss. Code Ann. § 99-19-32(1) 
is applicable and allows for imposition of a 
fine not in excess of $ 10,000. Felder v. 
State, 876 So. 2d 372 (Miss. 2004). 

In viewing Miss. Code Ann. §§ 97-3-25, 
99-19-32(1), and § 47-7-49 in pari mate- 
ria, the trial court was within its discre- 
tion to order defendant, convicted of man- 
slaughter and sentenced to a term of 
imprisonment, to pay not only a $10,000 
fine, but also a $ 10,000 assessment to the 
Mississippi Crime Victims' Compensation 
Fund. Felder v. State, 876 So. 2d 372 
(Miss. 2004). 



Cited in Barnes v. State, 920 So. 2d 
1019 (Miss. Ct. App. 2005), writ of certio- 
rari dismissed by 920 So. 2d 1008, 2005 
Miss. LEXIS 602 (Miss. 2005), writ of 
certiorari dismissed by 921 So. 2d 344, 

2005 Miss. LEXIS 761 (Miss. 2005), writ 
of certiorari denied by 926 So. 2d 922, 

2006 Miss. LEXIS 79 (Miss. 2006). 

4. Not cruel and unusual. 

Even though an appellate court was 
precluded from addressing a claim of cruel 
and unusual punishment under the 
Eighth Amendment because it was not 
raised to a trial court in a manslaughter 
case, the issue was without merit in any 
event because a sentence of twenty years 
with four years suspended was within the 
range set forth in Miss. Code Ann. § 97-3- 
25. Brown v. State, 970 So. 2d 1300 (Miss. 
Ct. App. 2007). 

5. Enhancement. 

Trial court erred in enhancing defen- 
dant's sentence for using a firearm during 
the commission of a felony because the 
jury did not specifically find defendant 
guilty of using a firearm in the commis- 
sion of the crime of manslaughter; be- 
cause the fact that defendant used a fire- 
arm during the commission of the felony 
crime of manslaughter could be inferred 
only from the evidence, not the jury's 
findings, the trial court was not permitted 
to enhance defendant's sentence. Waits v. 
State, 119 So. 3d 1024 (Miss. 2013). 

Where a defendant is convicted of man- 
slaughter under Miss. Code Ann. § 97- 
3-25 and Miss. Code Ann. § 99-19-32(1), 
and the sentence imposed is a term of 
imprisonment in the penitentiary, the fine 
provision of Miss. Code Ann. § 97-3-25 is 
not applicable. However, where the of- 
fense is punishable by imprisonment in 
the penitentiary for more than one year 
and the imposition of a fine is not provided 
elsewhere, Miss. Code Ann. § 99-19-32(1) 
is applicable and allows for imposition of a 
fine not in excess of $ 10,000. Felder v. 
State, 876 So. 2d 372 (Miss. 2004). 
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§ 97-3-27, Homicide; killing while committing felony. 

The killing of a human being without malice, by the act, procurement, or 
culpable negligence of another, while such other is engaged in the perpetration 
of any felony, except those felonies enumerated in Section 97-3-19(2)(e) and (f), 
or while such other is attempting to commit any felony besides such as are 
above enumerated and excepted, shall be manslaughter. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (6); 1857, ch. 64, art. 
170; 1871, § 2633; 1880, § 2880; 1892, § 1154; 1906, § 1232; Hemingway's 
1917, § 962; 1930, § 990; 1942, § 2220; Laws, 1994 Ex Sess, ch. 27, § 1, eff 
from and after passage (approved August 23, 1994). 



Cross References — Manslaughter, as provided in this section, denned as crime of 
violence, see § 97-3-2. 

Penalty for manslaughter, see § 97-3-25. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

2. Self-defense. 

3. Indictment. 

4. Evidence; generally. 

5. —Threats. 

6. Instructions. 

1. In general. 

Even though an inmate did not admit to 
killing a victim, there was still a sufficient 
factual basis for a plea where he entered a 
plea of guilty to manslaughter and stated 
the plea was in his best interest. Hull v. 
State, 933 So. 2d 315 (Miss. Ct. App. 
2006). 

Existence of two separate statutes un- 
der which defendant could be prosecuted 
for killing during course of committing 
felonious child abuse, only one of which 



could result in capital murder conviction, 
did not give prosecutor impermissible dis- 
cretion to impose death penalty, in viola- 
tion of Eighth Amendment, where jury 
was instructed that it could impose life 
sentence. Jackson v. State, 684 So. 2d 
1213 (Miss. 1996), reh'g denied, 691 So. 2d 
1026 (1996), cert, denied, 520 U.S. 1215, 
117 S. Ct. 1703, 137 L. Ed. 2d 828 (1997). 

Defendant charged with capital offense 
of killing while engaged in commission of 
child abuse or battery was not entitled to 
lesser included offense instruction on 
manslaughter based on killing while com- 
mitting a felony. Jackson v. State, 684 So. 
2d 1213 (Miss. 1996), reh'g denied, 691 So. 
2d 1026 (1996), cert, denied, 520 U.S. 
1215, 117 S. Ct. 1703, 137 L. Ed. 2d 828 
(1997). 
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Defendant could be prosecuted for capi- 
tal murder based on felony murder, even 
though he could also have been charged 
with manslaughter. Blue v. State, 674 So. 
2d 1184 (Miss. 1996), cert, denied, 519 
U.S. 1030, 117 S. Ct. 588, 136 L. Ed. 2d 
517 (1996). 

Instructing jury that defendant could be 
sentenced to life in prison precluded claim 
that overlapping statutes for felonious 
child abuse and manslaughter, one which 
permitted death penalty and another that 
did not, gave prosecutors and juries unfet- 
tered discretion to impose the death pen- 
alty, in violation of Eighth Amendment 
rights. Jackson v. State, 672 So. 2d 468 
(Miss. 1996), republished as corrected, 
684 So. 2d 1213 (Miss. 1996), reh'g denied, 
691 So. 2d 1026 (Miss. 1996), cert, denied, 
520 U.S. 1215, 117 S. Ct. 1703, 137 L. Ed. 
2d 828 (1997). 

Under this section and § 97-3-35, man- 
slaughter is killing without malice, either 
in the course of a felony other than rape, 
burglary, arson or robbery or in the heat of 
passion. Accordingly, since there was no 
evidence of "heat of passion," and the 
robbery element was uncontested, the evi- 
dence could not support a verdict of man- 
slaughter without capital murder. Bell v. 
Watkins, 692 F.2d 999 (5th Cir. 1982), 
cert, denied, 464 U.S. 843, 104 S. Ct. 142, 
78 L. Ed. 2d 134 (1983). 

Where the evidence showed that defen- 
dant and his brothers kidnapped the de- 
ceased, and during the commission of this 
crime, she was killed by one of defendant's 
brothers alone without any participation 
by the defendant, defendant could be 
guilty of no greater crime than man- 
slaughter. Griffin v. State, 293 So. 2d 810 
(Miss. 1974). 

In the absence of a showing of malice on 
the part of the defendant and of a lawful 
arrest on the part of the deceased officer, 
slaying of the officer by the defendant 
enroute to the jail was manslaughter. 
Shedd v. State, 203 Miss. 544, 33 So. 2d 
816 (1948). 

One who kills another, not in malice, 
but to prevent an unlawful arrest of him- 
self by such other, is guilty not of murder, 
but of manslaughter. Fletcher v. State, 
129 Miss. 207, 91 So. 338 (1922), modified 
on suggestion of error, 129 Miss. 578, 92 
So. 556 (1922). 



A husband is not guilty of murder, but of 
manslaughter only, who instantly shoots 
and kills his wife or her paramour on 
discovering them in the very act of adul- 
tery. Rowland v. State, 83 Miss. 483, 35 So. 
826, 1 Am. Ann. Cas. 135 (1904). 

2. Self-defense. 

Where the accused's uncontradicted tes- 
timony that after he was awakened in the 
early morning hours by the noise of some- 
one breaking into his home, he seized his 
gun and went to the back of the house 
where he saw the form of a man coming 
toward him, and upon inquiring who it 
was, the man cursed him and continued to 
advance, so that he, apprehending that 
the man was about to do him some great 
bodily harm or kill him, then fired in 
defense of his own life, was, under the 
circumstances, reasonable, and, therefore, 
must be accepted as true, and the accused 
was entitled to a peremptory instruction. 
Lee v. State, 232 Miss. 717, 100 So. 2d 358 
(1958). 

Persons committing felony, armed to 
resist arrest, and not surrendering when 
called on by officers attempting to arrest 
them, cannot shoot even to defend their 
lives without first offering to surrender, 
regardless of whether officers fired first 
shot. Wilkinson v. State, 143 Miss. 324, 
108 So. 711, 46 A.L.R. 895 (1926). 

Aggressor resisting eviction by owner of 
premises not entitled to plead self-de- 
fense. Cotton v. State, 135 Miss. 792, 100 
So. 383 (1924). 

3. Indictment. 

Where an indictment charged that the 
defendant unlawfully, feloniously and by 
culpable negligence, did kill a person con- 
trary to this section [Code 1942, § 2220] 
and against the peace and dignity of the 
State of Mississippi, the indictment ad- 
equately charged the defendant with the 
offense of manslaughter by culpable neg- 
ligence in operation of an automobile, de- 
spite the mistake in citation of the statute, 
inasmuch as reference to the code section 
in the indictment was surplusage and 
unnecessary to the charge of the crime for 
which the defendant was tried. Dendy v. 
State, 224 Miss. 208, 79 So. 2d 827 (1955). 

4. Evidence; generally. 

Weight of the evidence did not support a 
manslaughter conviction rather than a 
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murder conviction because defendant 
failed to detail what he considered "suffi- 
cient provocation," and his sister testified 
that the victim had gotten up and had 
began walking into the kitchen when de- 
fendant ran and grabbed the victim from 
behind. There was no testimony that the 
victim had a weapon and there was no 
testimony that defendant had to use 
deadly force under the circumstances. 
Ravencraft v. State, 989 So. 2d 437 (Miss. 
Ct. App. 2008). 

Evidence was sufficient to support de- 
fendant's manslaughter conviction be- 
cause: (1) a witness testified that after the 
argument and defendant and the vehicle 
left in their vehicles, when the victim 
attempted to pass defendant's truck, de- 
fendant "cut over" on him, looking back 
through the window before doing so; (2) 
other witnesses testified as to the argu- 
ment and the accident; (3) and an officer 
testified that defendant admitted that he 
and the victim had an argument, that he 
drove down the middle of the road to 
prevent the victim from passing him, that 
he would get over when the victim tried to 
pass, until the last time when he turned 
the wheel too far and lost control of his 
truck. Bell v. State, 963 So. 2d 1124 (Miss. 
2007). 

Even by his own argument, defendant 
was responsible for aggravated assault 
and a reduced charge of manslaughter, to 
which he had plead guilty because he had 
heard the factual basis which the district 
attorney's office stated was proof should 
defendant's case go to trial and defendant 
had previously told the court that he had 
no disagreement with those statements. 
Graham v. State, 914 So. 2d 1256 (Miss. 
Ct. App. 2005). 

Where a number of extenuating circum- 
stances in favor of the accused were dis- 
closed by the record, the ends of justice 
would be better served by reversing and 
remanding the case and permitting an- 
other jury to pass on the issue as to 
whether or not the accused had good cause 
to believe, and did believe, in view of the 
disparity in size of the two men, that he 
was in either real or apparent danger of 
great bodily harm at the hands of the 
deceased at the time he shot him. Folks v. 
State, 230 Miss. 217, 92 So. 2d 461 (1957). 



In prosecution for causing death by un- 
lawful operation for abortion where a 
properly qualified pathologist testified as 
to cause of death, drawings showing rela- 
tive location of the several organs were 
admissible in evidence even though they 
were abstract. Lackey v. State, 215 Miss. 
57, 60 So. 2d 503 (1952). 

Evidence obtained at the time and place 
of killing showing existence of moonshine 
still, which was being operated, may be 
offered in evidence. Pickett v. State, 139 
Miss. 529, 104 So. 358 (1925). 

Evidence of commission of felony by 
accused prosecuted for murder of officer 
attempting to arrest parties committing 
it, admissible. Lee v. State, 137 Miss. 329, 
102 So. 296 (1924); Hurd v. State, 137 
Miss. 178, 102 So. 293 (1924). 

Where killing occurred in quarrel over 
improper relations with defendant's wife, 
and self-defense claimed, it was prejudi- 
cial error to exclude wife's testimony that 
she wrote letter found by accused on de- 
cedent. Leverett v. State, 112 Miss. 394, 73 
So. 273 (1916). 

In murder prosecution, held error to 
exclude evidence that defendant went to 
place of killing for purpose of repossessing 
his child from his divorced wife, child 
having been awarded him and stolen by 
wife, and not with intent of killing de- 
ceased. Mathison v. State, 87 Miss. 739, 40 
So. 801 (1906). 

5. —Threats. 

Uncommunicated threats of deceased 
against defendant in manslaughter pros- 
ecution, admissible to throw light on who 
was aggressor. Hambrick v. State, 138 
Miss. 729, 103 So. 364 (1925); Beauchamp 
v. State, 128 Miss. 523, 91 So. 202 (1922); 
Mott v. State, 123 Miss. 729, 86 So. 514 
(1920); Sinclair v. State, 87 Miss. 330, 39 
So. 522, 112 Am. St. R. 446 (1905). 

In prosecution for murder of constable, 
testimony that defendant, several weeks 
prior, uttered threats against any officer 
undertaking to arrest him, was admis- 
sible. Boatwright v. State, 120 Miss. 883, 
83 So. 311 (1919). 

6. Instructions. 

Trial court did not err in refusing to give 
a lesser-included offense instruction on 
manslaughter; Miss. Code Ann. § 97-3-27 
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precluded a manslaughter instruction for 
those felonies specifically enumerated in 
Miss. Code Ann. § 97-3-19(2)(e), one of 
which was robbery. Defendant was 
charged with capital murder during the 
commission of a robbery, a violation of 
Miss. Code Ann. § 97-3-19; whether de- 
fendant intended to kill the victim was 
irrelevant. Banyard v. State, 47 So. 3d 708 
(Miss. Ct. App. 2009), reversed by, re- 
manded by 47 So. 3d 676, 2010 Miss. 
LEXIS 475 (Miss. 2010). 

Where defendant was tried for one 
count of negligent operation of a motor 
vehicle while under the influence of intoxi- 
cating liquors, aggravated assault for his 
injury of the driver, and five counts of 
manslaughter by culpable negligence for 
the deaths of five passengers, he was not 
entitled to an instruction that aggravated 
operation of a vehicle while under the 
influence (DUI), set out in Miss. Code 
Ann. § 63-11-30, was a lesser-included 
offense of manslaughter by culpable neg- 
ligence. Lawrence v. State, 931 So. 2d 600 
(Miss. Ct. App. 2005), writ of certiorari 
denied by 933 So. 2d 303, 2006 Miss. 
LEXIS 345 (Miss. 2006). 

When defendant's victim was killed in 
the course of the commission of a burglary, 
he was not entitled to an instruction on 
manslaughter, because manslaughter was 
excepted from the provisions of Miss. Code 
Ann. § 97-3-27 by Miss. Code Ann. § 97- 
3-19(2)(e). Coleman v. State, 804 So. 2d 
1032 (Miss. 2002). 

Where most, if not all, of the evidence in 
a murder prosecution pointed to the code- 
fendant as the shooter, the defendant was 
entitled to a manslaughter instruction. 
Dabney v. State, 717 So. 2d 733 (Miss. 
1998). 

Defendant who killed victim during 
commission of rape and armed robbery 
was not entitled to manslaughter instruc- 
tion. Blue v. State, 674 So. 2d 1184 (Miss. 
1996), cert, denied, 519 U.S. 1030, 117 S. 
Ct. 588, 136 L. Ed. 2d 517 (1996). 

Defendant was not entitled to man- 
slaughter instruction in capital murder 
prosecution where there was no evidence 
that he did not intend to kill the victim or 
that the murder was committed in the 
heat of passion and evidence was pre- 
sented as to brutal and intentional nature 
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of the crime. Blue v. State, 674 So. 2d 1184 
(Miss. 1996), cert, denied, 519 U.S. 1030, 
117 S. Ct. 588, 136 L. Ed. 2d 517 (1996). 

Capital murder defendant prosecuted 
for killing while engaged in child abuse 
was not entitled to jury instruction on 
manslaughter as lesser included offense 
given that one act alone may constitute 
abuse or battery of child. Jackson v. State, 
672 So. 2d 468 (Miss. 1996), republished 
as corrected, 684 So. 2d 1213 (Miss. 1996), 
reh'g denied, 691 So. 2d 1026 (Miss. 1996), 
cert, denied, 520 U.S. 1215, 117 S. Ct. 
1703, 137 L. Ed. 2d 828 (1997). 

Capital murder defendant was not en- 
titled to instruction on lesser included 
offense of manslaughter; that offense re- 
quired absence of malice, defined as doing 
of wrongful act in such manner and under 
such circumstances that death of human 
being may result, and victim's manner of 
death, from breaking of neck bone as part 
of strangulation or drowning, precluded 
claim that defendant could have acted 
without malice. Walker v. State, 671 So. 
2d 581 (Miss. 1995), cert, denied, 519 U.S. 
1011, 117 S. Ct. 518, 136 L. Ed. 2d 406 
(1996). 

A trial court did not err in refusing to 
grant a lesser included offense instruction 
for manslaughter in a capital murder 
prosecution arising from the commission 
of a murder while engaged in the commis- 
sion of an armed robbery, since the man- 
slaughter statute explicitly excepts rob- 
bery from its provisions. Willie v. State, 
585 So. 2d 660 (Miss. 1991). 

A trial court properly denied a murder 
defendant's request for a jury instruction 
on the lesser included offense of man- 
slaughter where the evidence indicated 
that there had been a struggle in the 
victim's home, the defendant knocked the 
victim unconscious by hitting him with a 
blunt object with tremendous force, the 
defendant put the victim's unconscious 
body into the trunk of the victim's car and 
drove the car to another county, and the 
defendant poured gasoline on the victim 
and burned him to death hours later. 
Mackbee v. State, 575 So. 2d 16 (Miss. 
1990). 

A defendant who was indicted for mur- 
der under § 97-3-19(2)(e) was not entitled 
to a manslaughter instruction under this 
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section, where the victim was beaten to 
death and the injuries were consistent 
with injuries inflicted by hands and feet, 
and therefore no reasonable hypothetical 
juror could have found that the killing 
was without malice. Berry v. State, 575 
So. 2d 1 (Miss. 1990), cert, denied, 500 
U.S. 928, 111 S. Ct. 2042, 114 L. Ed. 2d 
126 (1991). 

A trial court erred in refusing a murder 
defendant's proffered lesser included of- 
fense manslaughter instructions where, 
taking the evidence in the light most fa- 
vorable to the defendant, the jury could 
have found that the defendant lacked the 
requisite intent of malice aforethought to 
assist in the murder but that he did par- 
ticipate in kidnapping the victim. Welch v. 
State, 566 So. 2d 680 (Miss. 1990). 

A capital murder defendant was not 
entitled to a manslaughter instruction 
based upon his claim that he intended to 
strike the victim over the head with a 
shotgun and that in doing so it dis- 
charged. Having occurred during the 
course of a robbery, the homicide was 
capital murder, regardless of the intent of 
the defendant; there is nothing in § 97- 
3-19 which requires any intent to kill 
when a person is slain during the course of 
a robbery, and it is no legal defense to 
claim accident or that it was done without 
malice. Although this section authorizes a 
conviction of manslaughter only when a 
person is slain without malice during the 
commission of felonies generally, certain 
felonies, including robbery, are specifically 
excluded. Griffin v. State, 557 So. 2d 542 
(Miss. 1990). 

A capital murder defendant was en- 
titled to a manslaughter instruction 
where the evidence indicated that the 
defendant was under the heavy influence 
of drugs at the time of the shooting, the 
defendant shot the victim while engaged 
in a felony other than those listed in this 



section, the defendant's pistol may have 
discharged as a result of reflective action 
rather than deliberate design, and the 
defendant scuffled with the victim, appar- 
ently with the defendant's gun in his 
hand, for a period of time without shoot- 
ing the victim. Mease v. State, 539 So. 2d 
1324 (Miss. 1989). 

Capital murder defendant was not en- 
titled to manslaughter instruction, where 
neither his confession nor his testimony at 
trial supported a finding that the victim's 
death was the result of defendant's intent 
to commit larceny instead of robbery. Ca- 
bello v State, 490 So. 2d 852 (Miss. 1986). 

In a murder prosecution, where it was 
uncontradicted that at the time of the 
shooting, the victim was at the defen- 
dant's door, cursing him, making threats 
upon his life, and attempting to enter his 
room, the trial court was in error in refus- 
ing to instruct the jury that it could not 
find the defendant guilty of any crime 
greater than manslaughter. McElwee v. 
State, 255 So. 2d 669 (Miss. 1971). 

Court did not commit reversible error in 
refusing the accused's instruction that if 
he had shot deceased in the lawful defense 
of his sister-in-law, wife of deceased, the 
jury should acquit him, in view of insuffi- 
cient proof that the sister-in-law was in 
any real or apparent danger of losing her 
life or sustaining great bodily harm at the 
hands of the deceased at the time he was 
shot. Folks v. State, 230 Miss. 217, 92 So. 
2d 461 (1957). 

In prosecution for causing death by un- 
lawful operation for abortion, where the 
case was submitted on the theory of man- 
slaughter, the instruction which followed 
the words of statute in defining crime and 
the findings necessary to verdict of guilty, 
was sufficient. Lackey v. State, 215 Miss. 
57, 60 So. 2d 503 (1952). 

Instruction authorizing conviction of 
manslaughter if killing result of simple 
negligence held erroneous. Johnson v. 
State, 124 Miss. 429, 86 So. 863 (1921). 
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Homicide: causing one, by threats or 
fright, to leap or fall to his death. 25 
A.L.R.2d 1186. 

Application of felony-murder doctrine 
where the felony relied upon is an includ- 
ible offense with the homicide. 40 
A.L.R.3d 1341. 

What constitutes attempted murder. 54 
A.L.R.3d 612. 

Criminal liability where act of killing is 
done by one resisting felony or other un- 
lawful act committed by defendant. 56 
A.L.R.3d 239. 

What constitutes termination of felony 
for purpose of felony-murder rule. 58 
A.L.R.3d 851. 

Judicial abrogation of felony-murder 
doctrine. 13 A.L.R.4th 1226. 

Homicide: Liability where death imme- 
diately results from treatment or mis- 
treatment of injury inflicted by defendant. 
50 A.L.R.5th 467. 



Am Jur. 40 Am. Jur. 2d, Homicide 
§§ 39, 65, 68. 

3 Am. Jur. Proof of Facts 2d, Homicide 
Outside of Common Design, §§ 7 et seq. 
(proof that lethal act of co-felon was out- 
side of, or foreign to, common design). 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes §§ 40-57 (homicide). 

7 Am. Jur. Trials, Homicide §§ 1 et seq. 

CJS. 40 C.J.S., Homicide §§ 35, 98, 99, 
125. 

Law Reviews. Murder and Man- 
slaughter in Mississippi: Unintentional 
Killings, 71 Miss. L.J. 1, Fall, 2001. 

Practice References. McCloskey and 
Schoenberg, Criminal Law Deskbook 
(Matthew Bender) 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



§ 97-3-29. Homicide; killing while committing a misde- 
meanor. 

The killing of a human being without malice, by the act, procurement, or 
culpable negligence of another, while such other is engaged in the perpetration 
of any crime or misdemeanor not amounting to felony, or in the attempt to 
commit any crime or misdemeanor, where such killing would be murder at 
common law, shall be manslaughter. 

SOURCES: Codes, 1880, § 2881; 1892, § 1155; 1906, § 1233; Hemingway's 1917, 
§ 963; 1930, 991; 1942, § 2221. 



Cross References — Manslaughter, as provided in this section, denned as crime of 
violence, see § 97-3-2. 

Penalty for manslaughter, see § 97-3-25. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

Where the State's evidence showed that 
defendant threatened that he would kill 
the victim and a neighbor saw him carry- 
ing the same sawed-off shotgun that killed 
her, the jury verdict finding him guilty of 
manslaughter was not contrary to the 
overwhelming evidence. Mississippi 
Crime Lab did not detect the presence of 
gunshot residue on the victim's hands 
after her alleged suicide. Bergeron v. 

326 



State, 913 So. 2d 997 (Miss. Ct. App. 
2005), writ of certiorari denied by 921 So. 
2d 344, 2005 Miss. LEXIS 711 (Miss. 
2005), remanded by 60 So. 3d 212, 2011 
Miss. App. LEXIS 219 (Miss. Ct. App. 
2011). 

Defendant's manslaughter conviction 
was proper where evidence was presented 
that defendant delivered a non-lethal gun- 
shot would to the victim's head; a witness 
stated that defendant had several large 
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heavy tools in his possession with which 
he could cause blunt force trauma, and 
that the witness heard beating noises that 
sounded like "kicking a box." Wilson v. 
State, 853 So. 2d 822 (Miss. Ct. App. 
2003). 

Welfare worker exceeded scope of her 
knowledge and expertise, in prosecution 
for manslaughter of 11-month-old child, 
by testifying as lay witness that she was 
certain the child was given cocaine over- 
dose, which was one cause of child's death, 
from an adult and through a vaporizer; 
welfare worker was not proffered as ex- 
pert on methods of cocaine ingestion, and 
she had no personal knowledge of how 
cocaine got into child's bloodstream. Jones 
v. State, 678 So. 2d 707 (Miss. 1996). 

"Culpable negligence," as required for 
manslaughter, is negligence of a degree so 
gross as to be tantamount to a wanton 
disregard of, or utter indifference to, 
safety of human life, and this shall be so 
clearly evidenced as to place it beyond 
every reasonable doubt. Jones v. State, 
678 So. 2d 707 (Miss. 1996). 

"Culpable negligence" required for man- 
slaughter is conscious and wanton or reck- 
less disregard of the probabilities of fatal 
consequences to others as the result of the 
willful creation of an unreasonable risk. 
Jones v. State, 678 So. 2d 707 (Miss. 1996). 

Jury could have reasonably found, in 
prosecution for manslaughter of 11- 
month-old child, that defendants were cul- 
pably negligent in failing to obtain prompt 
medical attention and in failing to super- 
vise their child with result that child 
ingested cocaine, regardless of how child 
ingested cocaine; it was the presence of 
cocaine in an 11-month-old child and not 
necessarily the way in which it got there 
that evidenced culpable negligence. Jones 
v. State, 678 So. 2d 707 (Miss. 1996). 

It was not harmless error, in prosecu- 
tion for manslaughter of 11-month-old 
child, to admit welfare worker's testimony 
that she was certain about method by 
which child ingested cocaine which caused 
death by overdose, even though such tes- 
timony was not necessary to establish 



culpable negligence; given welfare work- 
er's certainty and her official capacity, her 
testimony likely was instrumental in the 
jury's decision. Jones v. State, 678 So. 2d 
707 (Miss. 1996). 

Defendants, by failing to object at trial, 
waived any error in admission of police 
officer's testimony that he had asked one 
defendant, whose child died from cocaine 
overdose, whether cocaine was used as a 
tool to quiet the child. Jones v. State, 678 
So. 2d 707 (Miss. 1996). 

Defendants were not harmed, in pros- 
ecution for manslaughter of their 11- 
month-old child, by admission of police 
officer's testimony that he had asked one 
defendant whether cocaine had been used 
to quiet the child, where officer qualified 
the statement by testifying that defen- 
dant had denied using cocaine in that way 
or in any other way. Jones v. State, 678 So. 
2d 707 (Miss. 1996). 

Evidence that defendant was found ly- 
ing on ground next to pickup truck in- 
volved in fatal collision, that just prior to 
collision, survivor of collision saw only one 
person in truck, and that defendant gave 
statement to investigating officer that he 
was driving truck at time of collision, 
which statement defendant contradicted 
by testimony at trial, is sufficient to sup- 
port finding that defendant was driver of 
truck at time collision occurred, for pur- 
poses of prosecution of defendant for man- 
slaughter through culpable negligence. 
McGrew v. State, 469 So. 2d 95 (Miss. 
1985). 

This section was applicable where the 
killing occurred in a sudden fight at a time 
when the uncontradicted testimony 
showed that the deceased was attacking 
the defendant, and where there was no 
evidence of malice on the part of the 
defendant. Barnes v. State, 305 So. 2d 333 
(Miss. 1974). 

Where accused performed an operation 
on a pregnant woman to procure a miscar- 
riage, and the woman died in consequence 
thereof, he was guilty of manslaughter. 
State v. Proctor, 102 Miss. 792, 59 So. 890 
(1912). 
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RESEARCH REFERENCES 



ALR. Inference of malice or intent to 
kill where killing is by blow without 
weapon. 22 A.L.R.2d 854. 

Criminal liability where act of killing is 
done by one resisting felony or other un- 
lawful act committed by defendant. 56 
A.L.R.3d 239. 

Homicide: Liability where death imme- 
diately results from treatment or mis- 
treatment of injury inflicted by defendant. 
50 A.L.R.5th 467. 



Am Jur. 40 Am. Jur. 2d, Homicide § 61, 
62, 65, 68. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes §§ 40-57 (homicide). 

7 Am. Jur. Trials, Homicide §§ 1 et seq. 

CJS. 40 C.J.S., Homicide §§ 35, 98, 99, 
125. 

Law Reviews. Murder and Man- 
slaughter in Mississippi: Unintentional 
Killings, 71 Miss. L.J. 1, Fall, 2001. 



§ 97-3-31. Homicide; killing unnecessarily, while resisting ef- 
fort of slain to commit felony or do unlawful act. 

Every person who shall unnecessarily kill another, either while resisting 
an attempt by such other person to commit any felony, or to do any unlawful 
act, or after such attempt shall have failed, shall be guilty of manslaughter. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (11); 1857, ch. 64, 
art. 175; 1871, § 2638; 1880, § 2886; 1892, § 1159; 1906, § 1237; Hemingway's 
1917, § 967; 1930, § 995; 1942, § 2225. 

Cross References — Manslaughter, as provided in this section, denned as crime of 
violence, see § 97-3-2. 

Penalty for manslaughter, see § 97-3-25. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

2. What constitutes unlawful act; gener- 

ally. 

3. — Particular acts. 

4. Questions for jury. 

5. Instructions. 

1. In general. 

Felony-murder death penalty for per- 
sons who do not kill or intend to kill 
victims, but who have major personal in- 
volvement in felony and show reckless 
indifference to human life, does not vio- 
late Eighth Amendment. Tison v. Arizona, 
481 U.S. 137, 107 S. Ct. 1676, 95 L. Ed. 2d 
127 (1987), reh'g denied, 482 U.S. 921, 107 
S. Ct. 3201, 96 L. Ed. 2d 688 (1987). 

This section was applicable where the 
defendant unnecessarily killed the de- 
ceased while resisting an attack by the 
deceased, and where the defendant acted 



without malice or premeditated design to 
take the life of the deceased. Barnes v. 
State, 305 So. 2d 333 (Miss. 1974). 

In the absence of a showing of malice on 
the part of the defendant and of a lawful 
arrest on the part of the deceased officer, 
slaying of the officer by the defendant 
enroute to the jail was manslaughter. 
Shedd v. State, 203 Miss. 544, 33 So. 2d 
816 (1948). 

To constitute murder, the malice must 
precede the unlawful act which is being 
attempted or committed by the person 
killed, where the killing is done in resist- 
ing his attempt to do an unlawful act. 
Bangren v. State, 196 Miss. 887, 17 So. 2d 
599 (1944), overruled on other grounds, 
Ferrell v. State, 733 So. 2d 788 (Miss. 
1999). 

Unwarranted conviction of manslaugh- 
ter held harmless error under indictment 
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for murder supported by evidence. 
Calicoat v. State, 131 Miss. 169, 95 So. 318 
(1923). 

Where indictment for murder was duly 
returned and accused properly tried 
thereon, objection founded on this section 
[Code 1942, § 2225] relates only to pro- 
ceedings on the trial. Brown v. State, 98 
Miss. 786, 54 So. 305 (1911). 

2. What constitutes unlawful act; gen- 

erally. 

Verdict of murder under Miss. Code 
Ann. § 97-3-19 was not against the over- 
whelming weight of the evidence as the 
testimony presented a factual dispute for 
the jury's resolution and the jury found 
certain testimony to be credible and de- 
fendant's attempts to establish a self-de- 
fense theory to be contradictory; although 
defendant cited to Miss. Code Ann. § 97- 
3-31, which provided for a manslaughter 
conviction when one killed another while 
resisting a felony, there was conflicting 
testimony as to whether the victim was 
attempting to commit a felony, and al- 
though defendant also cited to Miss. Code 
Ann. § 97-3-35 and claimed the evidence 
supported a heat of passion manslaughter 
conviction, there was no evidence that 
defendant was acting in a state of violent 
and uncontrollable rage and he only at- 
tempted to show that he was afraid of the 
victim and acted in self-defense. Ray v. 
State, 27 So. 3d 416 (Miss. Ct. App. 2009), 
writ of certiorari denied by 27 So. 3d 404, 
2010 Miss. LEXIS 61 (Miss. 2010). 

"Unlawful act" as used in this section 
[Code 1942, § 2225] refers to act of crimi- 
nal nature, even though inferior to felony, 
and for killing to come within terms of this 
statute [Code 1942, § 2225], the killing 
must take place either during actual re- 
sistance to unlawful act, or immediately 
following its defeat and abandonment. 
Cutrer v. State, 207 Miss. 806, 43 So. 2d 
385 (1949). 

Killing in resisting unlawful act not 
murder, though malicious. Williams v. 
State, 121 Miss. 433, 84 So. 8 (1919). 

3. — Particular acts. 

There was substantial evidence to sup- 
port a manslaughter instruction under 
this section where the defendant testified 
that she killed her husband as he was 



attempting to commit an assault and bat- 
tery upon her, and where there was evi- 
dence that, even though the husband may 
have already committed an assault and 
battery on her, or was in the process of 
trying to do so, the defendant's actions in 
killing him were "unnecessary". May v. 
State, 460 So. 2d 778 (Miss. 1984). 

Where the state's evidence showed that 
the town marshal told the accused to get 
out of town and that he put his hand on 
the accused's back and bumped him and 
at which time the accused turned sidewise 
and struck deceased with a knife, inflict- 
ing a wound from which the marshal died, 
the marshal in so assaulting the accused 
was committing an unlawful act. Coleman 
v. State, 218 Miss. 246, 67 So. 2d 304 
(1953). 

Where killing took place while accused 
was allegedly ejecting decedent from her 
home after forbidding him to reenter, the 
fact that the law was being violated in 
accused's habitation did not deny her the 
right to defend or protect it from unwar- 
ranted intrusions or trespasses as a home. 
Bangren v. State, 196 Miss. 887, 17 So. 2d 
599 (1944), overruled on other grounds, 
Ferrell v. State, 733 So. 2d 788 (Miss. 
1999). 

Where the evidence showed that the 
decedent was shot and killed by accused 
in ejecting him from her home, while 
decedent was committing an unlawful act, 
a wilful and forbidden trespass, and ac- 
cused did not shoot him pursuant to her 
alleged threat that if he came back to the 
house she would kill him, but because of 
what transpired after he reentered the 
house, the trial court erred in not limiting 
the issue for the jury to the question of 
manslaughter or justifiable homicide, and 
conviction of murder must be reversed 
and case remanded for new trial. Bangren 
v. State, 196 Miss. 887, 17 So. 2d 599 
(1944), overruled on other grounds, Fer- 
rell v. State, 733 So. 2d 788 (Miss, 1999). 

This section [Code 1942, § 2225] was 
inapplicable to a situation where the de- 
fendant did not claim to have killed the 
deceased while resisting an attempt to 
commit an alleged trespass, but testified 
that he committed the killing to prevent 
deceased from killing him and his son. 
Prine v. State, 188 Miss. 147, 193 So. 446 
(1940). 
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Evidence that the defendant just hap- 
pened along and did not hear the conver- 
sation between his son and the deceased 
with respect to the title of certain property 
but that he killed the deceased to prevent 
him from killing defendant and his son, 
did not warrant the application of this 
section [Code 1942, § 2225] on the theory 
that defendant killed the deceased while 
resisting an attempt to commit an alleged 
trespass. Prine v. State, 188 Miss. 147, 
193 So. 446 (1940). 

With respect to the question whether 
deceased was committing a trespass so as 
to bring a prosecution for homicide within 
the purview of this section [Code 1942, 
§ 2225] , a person claiming wild and unoc- 
cupied land, in good faith, could not be 
guilty of a criminal trespass thereon. 
Prine v. State, 188 Miss. 147, 193 So. 446 
(1940). 

Evidence, in killing of constable who 
armed with void search warrant, after 
search had been made, forcibly entered 
defendant's house without permission and 
without stating his purpose, held not to 
authorize conviction of crime higher than 
manslaughter. Jones v. State, 170 Miss. 
581, 155 So. 430 (1934). 

Person is entitled to defend home with 
force against unlawful entries and to pre- 
vent crimes from being committed 
therein. Bowen v. State, 164 Miss. 225, 
144 So. 230 (1932). 

Married woman's killing of deceased to 
prevent his re-entering her home and 
committing assault upon her held not to 
constitute murder. Bowen v. State, 164 
Miss. 225, 144 So. 230 (1932). 

Killing committed in resisting unlawful 
arrest or rescuing prisoner unlawfully ar- 
rested amounts to manslaughter only; evi- 
dence as to killing of officer, who was 
attempting illegally to make arrest for 
misdemeanor without warrant, held to 
warrant conviction for manslaughter only. 
Bergman v. State, 160 Miss. 65, 133 So. 
208 (1931). 

Situations under which felonious homi- 
cide is "manslaughter" stated. Williams v. 
State, 127 Miss. 851, 90 So. 705 (1922). 

Killing of deputy sheriff in resisting 
unlawful act constituted manslaughter. 
Williams v. State, 121 Miss. 433, 84 So. 8 
(1919). 



4. Questions for jury. 

Evidence established the elements of 
murder beyond a reasonable doubt; appel- 
lant armed himself with a baseball bat 
with the intent to cause serious bodily 
injury or death to the victim and struck an 
unarmed victim in the head three times 
with the baseball bat, the first of which 
would have knocked him unconscious and 
defenseless. These actions resulted in the 
victim's death; the victim was not in the 
process of unlawfully and forcibly enter- 
ing, or had unlawfully and forcibly en- 
tered the business when appellant began 
attacking the victim. Westbrook v. State, 
29 So. 3d 828 (Miss. Ct. App. 2009), writ of 
certiorari denied en banc by 29 So. 3d 774, 
2010 Miss. LEXIS 124 (Miss. 2010), writ 
of certiorari denied by 131 S. Ct. 98, 178 L. 
Ed. 2d 62, 2010 U.S. LEXIS 5934, 79 
U.S.L.W. 3197 (U.S. 2010). 

In a prosecution for murder arising out 
of the killing of a man who was allegedly 
attacking the defendant's wife, the trial 
court properly refused the defendant's re- 
quest for a directed verdict of acquittal 
under § 97-3-15 where the evidence was 
in conflict as to whether the victim had 
actually been attacking the defendant's 
wife; however, where the evidence did not 
rise to that high degree which would jus- 
tify a jury in finding the defendant guilty 
of murder beyond a reasonable doubt, his 
motion for a directed verdict as to the 
charge of murder should have been sus- 
tained, leaving only the charge of man- 
slaughter under this section to be consid- 
ered by the jury. Edge v. State, 393 So. 2d 
1337 (Miss. 1981). 

The issue as to whether an admitted 
homicide is murder or manslaughter is 
ordinarily a question for the jury on con- 
flicting evidence. Kinkead v. State, 190 So. 
2d 838 (Miss. 1966). 

The issue as to the truthfulness of the 
explanation of a defendant as to how an 
admitted homicide occurred is a question 
for the determination of the jury where 
there is substantial, direct or circumstan- 
tial evidence which contradicts the ver- 
sion offered by him. Kinkead v. State, 190 
So. 2d 838 (Miss. 1966). 

Where owner of a peach orchard who 
allegedly shot deceased while deceased 
was trespassing in the orchard, the ques- 
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tion whether owner was guilty of murder 
or manslaughter was for the determina- 
tion of the jury. Martin v. State, 217 Miss. 
506, 64 So. 2d 629 (1953). 

Submitting to jury question of defen- 
dant's guilt of murder is error when defen- 
dant cannot be convicted of anything more 
than manslaughter by reason of fact the 
immediately prior to defendant's shooting 
of deceased, deceased, according to state's 
evidence, had committed unnecessary as- 
sault upon defendant's wife by striking 
her about the face with board and at time 
of shooting was holding or choking her 
and continued to hold or choke her until 
moment of last shot. Cutrer v. State, 207 
Miss. 806, 43 So. 2d 385 (1949). 

Whether accused, killing a visitor at her 
home in ejecting him therefrom after for- 
bidding him to reenter, used more force 
than reasonably appeared to be necessary 
for that purpose, or whether she killed 
decedent in what reasonably appeared to 
be in her necessary self-defense, were 
questions for the jury to determine. 
Bangren v. State, 196 Miss. 887, 17 So. 2d 
599 (1944), overruled on other grounds, 
Ferrell v. State, 733 So. 2d 788 (Miss. 
1999). 

In prosecution for murder of divorced 
husband of defendant's sister, who was 
living in deceased's home prior to killing 
and was leaving deceased's home in re- 
sponse to defendant's order when killing 
occurred, whether defendant was guilty of 
murder or manslaughter held for jury. 
Maddox v. State, 173 Miss. 799, 163 So. 
449 (1935). 

Self-defense is a question for jury. Wil- 
liams v. State, 121 Miss. 433, 84 So. 8 
(1919). 

5. Instructions. 

Where a witness testified that he did 
not see the victim make any threatening 
movements before defendant drew his pis- 
tol and shot the victim, defendant was 
convicted of murder. The trial court did 
not err by denying defendant's proposed 
instructions on heat-of-passion man- 
slaughter under Miss. Code Ann. § 97-3- 
31; although the words "heat of passion" 
were not included in the jury instructions, 
the jury had the option of finding defen- 
dant guilty of manslaughter. Smith v. 
State, 20 So. 3d 12 (Miss. Ct. App. 2009), 



writ of certiorari denied by 19 So. 3d 82, 
2009 Miss. LEXIS 520 (Miss. 2009). 

Defendant's convictions for two counts 
of murder were proper because defendant 
never claimed that he was entitled to a 
manslaughter instruction because a jury 
could have found that he killed the victims 
while resisting their attempt to hold him 
hostage. Defendant clearly argued that 
self-defense should have been available 
for the jury's consideration and that he 
was entitled to a manslaughter instruc- 
tion because a jury could have found that 
he was entitled to use some force but that 
he used more force than was necessary. 
Neese v. State, 993 So. 2d 837 (Miss. Ct. 
App. 2008). 

In a prosecution for capital murder, 
defendant was entitled to present to the 
jury a manslaughter instruction on the 
theory that defendant had "unnecessar- 
ily" killed a police officer while the officer 
was allegedly attempting to commit an 
unlawful act, if upon remand the record 
presented the issue, provided that any 
instructions offered did not exclude from 
the jury's consideration whether the offi- 
cer was making a lawful "stop and frisk." 
Caldwell v. State, 381 So. 2d 591 (Miss. 
1980). 

The trial court committed no reversible 
error in refusing to grant peremptory in- 
struction to find the defendant not guilty 
of murder when he was not convicted of 
murder but was convicted of manslaugh- 
ter, a crime that does not require proof of 
malice or premeditated design to kill. 
Kinkead v. State, 190 So. 2d 838 (Miss. 
1966). 

In a case where it was alleged that the 
defendant "stomped" the decedent to 
death it was not prejudicial error to grant 
the state's instruction that manslaughter 
is the killing of a human being without 
malice with a dangerous weapon in the 
language of Code 1942, § 2226, although 
more properly the instruction should have 
been framed under this section [Code 
1942, § 2225]. King v. State, 251 Miss. 
161, 168 So. 2d 637 (1964). 

In prosecution for murder, where defen- 
dant testified that he was shooting birds 
in the orchard and he did not see the 
deceased and that if he did shoot the 
deceased he did so unintentionally and 
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accidently, and the state contended that 
the shooting was intentional, it was not 
error for the court to refuse to give in- 
struction that he could not be convicted of 
murder. Martin v. State, 217 Miss. 506, 64 
So. 2d 629 (1953). 

Where defendant's theft of a water- 
melon was not committed in the presence 
of deceased, a private person and owner of 
such watermelon, and deceased arrested 
defendant upon information gained from 
the defendant, the killing of the deceased 
by the defendant in escaping, without 
evidence of malice aforethought or pre- 
meditation, did not justify a conviction of 
murder and court below erred in refusing 
a requested instruction that under the 
evidence the jury could not find a verdict 
for a greater offense that manslaughter. 
Walker v. State, 188 Miss. 177, 189 So. 804 
(1939). 



Refusal of instructions relating to man- 
slaughter if defendant killed deceased 
while resisting unlawful search held not 
erroneous in view of defense. Richardson 
v. State, 153 Miss. 654, 121 So. 284 (1929). 

Manslaughter instruction where facts 
warranted conviction of murder and no 
element of manslaughter is shown, is 
prejudicial error. Parker v. State, 102 
Miss. 113, 58 So. 978 (1912), overruled on 
other grounds, Houston v. State, 105 Miss. 
413, 62 So. 421 (1913); Rester v. State, 110 
Miss. 689, 70 So. 881 (1916); Moore v. 
State, 86 Miss. 160, 38 So. 504 (1905); 
Houston v. State, 105 Miss. 413, 62 So. 
421 (1913), overruled on other grounds, 
Rester v. State, 110 Miss. 689, 70 So. 881 
(1916); Calicoat v. State, 131 Miss. 169, 95 
So. 318 (1923). 
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1. In general. 

Where, after conviction of the defendant 
on an indictment for murder, it was found 
by the court that in excusing jurors ex- 
pressing scruples against imposition of 
death penalty the rules in such cases 
provided had been violated, a new jury 



trial could be granted on the sole issue of 
punishment, without a new trial on the 
issue of defendant's guilt. Irving v. State, 
228 So. 2d 266 (Miss. 1969), vacated in 
part, 408 U.S. 935, 92 S. Ct. 2857, 33 L. 
Ed. 2d 751 (1972). 
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The killing of a human being, without malice, in the heat of passion, but 
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authority of law, and not in necessary self-defense, shall be manslaughter. 
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Penalty for manslaughter, see § 97-3-25. 
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JUDICIAL DECISIONS 



1. In general. 

2. Killing in cruel or unusual manner. 

3. Provocation. 

4. Self-defense. 

5. Questions for jury. 

6. Evidence; generally. 

7. — Warranting manslaughter. 

8. — Not warranting manslaughter. 

9. — Admissibility. 

10. Instructions; generally. 

11. — Warrantableness of manslaughter 

instructions. 



12. Where evidence justifies murder 

conviction. 

13. — Dangerous weapon. 

14. — Request for instructions. 

15. — Peremptory instructions. 

16. — Reasonable doubt. 

17. Miscellaneous. 

1. In general. 

Factual basis existed for defendant's 
guilty pleas where the factual summary 
expressed by the State, and agreed to by 
defendant, satisfied all elements of both 
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crimes of manslaughter, Miss. Code Ann. 
§ 97-3-35, and armed robbery, Miss. Code 
Ann. § 97-3-79; it showed that defendant 
intended to take the victim's automobile 
through the exhibition of a deadly weapon 
and it further demonstrated that defen- 
dant did, in fact, take the victim's automo- 
bile by shooting the victim and the victim 
died as a result of his wounds. Keith v. 
State, 999 So. 2d 383 (Miss. Ct. App. 
2008), writ of certiorari denied by 999 So. 
2d 852, 2009 Miss. LEXIS 52 (Miss. 2009). 

Defendant's convictions for three counts 
of manslaughter for his actions in 1964 
were appropriate in part because there 
was no statute of limitations on man- 
slaughter in Mississippi. Killen v. State, 
958 So. 2d 172 (Miss. 2007). 

Sufficient evidence existed to convict 
defendant of murder in violation of Miss. 
Code Ann. § 97-3-19 as defendant wrote 
goodbye notes to his daughters asking for 
forgiveness and the two daughters testi- 
fied that defendant stabbed the victim and 
then stabbed himself; thus, the jury did 
not err by not convicting defendant of 
manslaughter instead. Wash v. State, 931 
So. 2d 672 (Miss. Ct. App. 2006), writ of 
certiorari dismissed by 937 So. 2d 450, 
2006 Miss. LEXIS 544 (Miss. 2006). 

Manslaughter is not a lesser-included 
offense of murder; therefore, a trial court 
was not permitted to enter a limited di- 
rected verdict on a murder charge and 
allow a jury to consider the unindicted 
offense of manslaughter because defen- 
dant did not receive notice of the man- 
slaughter charge in the murder indict- 
ment. State v. Shaw, 2003 Miss. LEXIS 
525 (Miss. Oct. 9, 2003), opinion with- 
drawn by, substituted opinion at 880 So. 
2d 296, 2004 Miss. LEXIS 1027 (Miss. 
2004). 

Statute defining manslaughter may be 
read in the disjunctive, and thus, killing of 
human being without malice, or by use of 
dangerous weapon without authority of 
the law and not in necessary self-defense, 
may be "manslaughter." Lanier v. State, 
684 So. 2d 93 (Miss. 1996). 

At trial of wife indicted for murder of 
her husband, testimony of defendant that 
during the confrontation, preceding the 
shooting, victim grabbed her by the hair 
and pulled her to the ground, pulled her 



by the hair over to a picnic table and, after 
setting her on the picnic table, drew her 
head back, raised his fist to her head and 
said he was going to kill her, supported 
the giving of manslaughter instructions. 
Mullins v. State, 493 So. 2d 971 (Miss. 
1986). 

If, after day and one-half of hearing 
trial of murder and manslaughter case, 
jury deliberates from 3:21 p.m. until 10:38 
p.m., 3 jurors express desire to recess 
deliberation, but trial court nonetheless 
sends jury back for further deliberations, 
verdict comes at 11:07 p.m., special inter- 
rogatory confines jury until 11:35 p.m., 
and there has been excessive deliberation 
time. Isom v. State, 481 So. 2d 820 (Miss. 
1985). 

Indictment for murder includes all 
lower grades of felonious homicide, includ- 
ing manslaughter, and failure of state to 
elect between murder and manslaughter 
does not leave defendant ignorant of 
charge in violation of Sixth Amendment of 
United States Constitution and § 26 of 
Mississippi Constitution. Kelly v. State, 
463 So. 2d 1070 (Miss. 1985). 

The trial court in a murder prosecution 
did not err in excluding testimony of psy- 
chologists as to defendant's state of mind 
at the time of the killing, where, as long as 
the complete defense of insanity was not 
at issue, expert psychiatric testimony was 
not available to either party to attempt to 
reduce the charge of murder under § 99- 
3-19 to one of manslaughter under § 99- 
3-35. Taylor v. State, 452 So. 2d 441 (Miss. 
1984), but see May v. State, 524 So. 2d 957 
(Miss. 1988). 

Under this section and § 97-3-27, man- 
slaughter is killing without malice, either 
in the course of a felony other than rape, 
burglary, arson or robbery or in the heat of 
passion. Accordingly, since there was no 
evidence of "heat of passion," and the 
robbery element was uncontested, the evi- 
dence could not support a verdict of man- 
slaughter without capital murder. Bell v. 
Watkins, 692 F.2d 999 (5th Cir. 1982), 
cert, denied, 464 U.S. 843, 104 S. Ct. 142, 
78 L. Ed. 2d 134 (1983). 

A homicide is only manslaughter where 
the deceased is shown to have been the 
aggressor. Jordan v. State, 248 Miss. 703, 
160 So. 2d 926 (1964). 
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Malice is not a requisite ingredient of 
manslaughter. Rogers v. State, 222 Miss. 
609, 76 So. 2d 702 (1955). 

The chief distinction between murder 
and manslaughter is the presence of de- 
liberation and malice in murder and its 
absence in manslaughter. Carter v. State, 
199 Miss. 871, 25 So. 2d 470 (1946). 

Accused, who after engaging in combat, 
struck deceased with dangerous weapon, 
causing death, held guilty of manslaugh- 
ter. Dalton v. State, 141 Miss. 841, 105 So. 
784 (1925). 

Situations under which felonious homi- 
cide is "manslaughter" stated. Williams v. 
State, 127 Miss. 851, 90 So. 705 (1922). 

Conviction of manslaughter in prosecu- 
tion for murder is an acquittal of murder. 
Walker v. State, 123 Miss. 517, 86 So. 337 
(1920). 

2. Killing in cruel or unusual manner. 

Where the slayer shot the deceased with 
a pistol to prevent his choking him to 
death, the killing was not in a cruel and 
unusual manner within this section [Code 
1942, § 2224]. Klyce v. State, 78 Miss. 
450, 28 So. 827 (1900). 

3. Provocation. 

Reasonable fact-finder could have found 
that defendant had acted in the heat of 
passion when he killed his father as there 
was sufficient evidence that, in the days 
preceding the shooting, defendant was in 
a constant state of agitation, predicated 
upon his father's comments regarding his 
sexuality and the fact that defendant was 
especially sensitive to such statements 
because of earlier life experiences. Nolan 
v. State, 61 So. 3d 887 (Miss. 2011). 

Verdict of murder under Miss. Code 
Ann. § 97-3-19 was not against the over- 
whelming weight of the evidence as the 
testimony presented a factual dispute for 
the jury's resolution and the jury found 
certain testimony to be credible and de- 
fendant's attempts to establish a self-de- 
fense theory to be contradictory; although 
defendant cited to Miss. Code Ann. § 97- 
3-31, which provided for a manslaughter 
conviction when one killed another while 
resisting a felony, there was conflicting 
testimony as to whether the victim was 
attempting to commit a felony, and al- 
though defendant also cited to Miss. Code 



Ann. § 97-3-35 and claimed the evidence 
supported a heat of passion manslaughter 
conviction, there was no evidence that 
defendant was acting in a state of violent 
and uncontrollable rage and he only at- 
tempted to show that he was afraid of the 
victim and acted in self-defense. Ray v. 
State, 27 So. 3d 416 (Miss. Ct. App. 2009), 
writ of certiorari denied by 27 So. 3d 404, 
2010 Miss. LEXIS 61 (Miss. 2010). 

In defendant's trial for murder, defen- 
dant's act of shooting the victim in the 
head at short range did not qualify as heat 
of passion of manslaughter because while 
the conversation might have been heated 
with defendant's mother, the victim was a 
mere bystander to it; the victim's state- 
ment that defendant and defendant's 
mother needed to quit fighting did not 
cause a normal mind to be roused to the 
extent that reason was overthrown and 
that passion usurped the mind destroying 
judgment. Mullen v. State, 986 So. 2d 320 
(Miss. Ct. App. 2007), writ of certiorari 
denied by 987 So. 2d 451, 2008 Miss. 
LEXIS 559 (Miss. 2008). 

After defendant had a confrontation 
with his wife, she sat down outside a 
relative's home, and he fired a fatal shot 
into her head. The record supported the 
jury's verdict of murder, rather than man- 
slaughter, because there was no evidence 
that the victim hit, kicked or provoked 
defendant. Bradford v. State, 910 So. 2d 
1232 (Miss. Ct. App. 2005). 

A person may form an intent to kill from 
a sudden passion induced by insult, provo- 
cation, or injury from another, and in that 
moment of passion, while still enraged, if 
he or she slays the other person, the 
homicide may be no greater than man- 
slaughter, even though it is not committed 
in necessary self-defense, depending on 
the insult, provocation, or injury causing 
the anger. Windham v. State, 520 So. 2d 
123 (Miss. 1987). 

The trial court in a murder prosecution 
committed reversible error by refusing 
submitted instructions on manslaughter, 
where the testimony of the defendant and 
the two witnesses to the killing indicated 
that defendant and the victim, his wife, 
had been arguing immediately prior to his 
shooting her, and where one of the wit- 
nesses testified that, immediately prior to 
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the shooting, defendant appeared to be 
very mad, and was walking round and 
round his wife in an obviously agitated 
and emotionally disturbed condition, in 
that such testimony clearly reveals suffi- 
cient evidence from which a jury could 
have concluded that defendant was guilty 
only of the lesser included offense of man- 
slaughter. Ruffin v. State, 444 So. 2d 839 
(Miss. 1984). 

Words of reproach, criticism or anger do 
not constitute sufficient provocation to re- 
duce an intentional and unjustifiable ho- 
micide from murder to manslaughter. 
Gaddis v. State, 207 Miss. 508, 42 So. 2d 
724 (1949). 

Facts that accused was provoked over 
domestic difficulties with wife, that he 
was intoxicated, that he resented interfer- 
ence of deceased in his family row, neither 
singly nor collectively, were sufficient to 
reduce his crime from murder to man- 
slaughter. Gaddis v. State, 207 Miss. 508, 
42 So. 2d 724 (1949). 

Evidence as to provocation and its effect 
to justified charge on manslaughter. Ha- 
ley v. State, 123 Miss. 87, 85 So. 129, 10 
A.L.R. 462 (1920). 

4. Self-defense. 

Murder defendant was not entitled to a 
instruction on imperfect self-defense, re- 
ducing the crime to manslaughter, be- 
cause defendant's testimony that the vic- 
tim pulled a gun on him first provided no 
evidentiary basis for finding the required 
bona fide but unfounded belief. Young v. 
State, 99 So. 3d 159 (Miss. Oct. 4, 2012). 

Defendant's conviction for manslaugh- 
ter was proper under Miss. Code Ann. 
§ 97-3-35 because the evidence was suffi- 
cient since a jury could have reasonably 
found that defendant did not act in neces- 
sary self-defense. Defendant admitted 
that he grabbed a victim, a 61-year-old 
man in less-than-good health, by the 
wrists, had pulled the victim towards him, 
and had struck him three times on the 
side of the head; uncontradicted physical 
evidence showed that the victim died of 
blunt-force trauma to his head. Booker v. 
State, 64 So. 3d 965 (Miss. 2011). 

Defendant's conviction for manslaugh- 
ter was proper because it was up to the 
jury to determine whether defendant 
acted reasonably in necessary self-defense 



when he shot the victim in the head. The 
jury could have determined that defen- 
dant did not act in necessary self-defense 
because, at that time, the victim was on 
the floor and did not present a reasonable 
threat to defendant's life. Rogers v. State, 
994 So. 2d 792 (Miss. Ct. App. 2008), writ 
of certiorari denied by 998 So. 2d 1010, 
2008 Miss. LEXIS 668 (Miss. 2008). 

Defendant's conviction for manslaugh- 
ter was appropriate because the evidence 
indicated that in the middle of the fight 
with the victim, defendant left and then 
returned with a knife; that was sufficient 
evidence for the jury to determine that 
defendant was not acting in self-defense. 
Lindsey v. State, 965 So. 2d 712 (Miss. Ct. 
App. 2007). 

Sufficient evidence was adduced at trial 
to support a finding that defendant's mur- 
der of the victim was not done in self- 
defense, even though defendant testified 
that the victim had previously choked 
defendant, to the point that defendant felt 
that he was going to die; the evidence was 
sufficient to find defendant guilty of man- 
slaughter. Harris v. State, 937 So. 2d 474 
(Miss. Ct. App. 2006). 

According to his plea, defendant stated 
that he killed the victim in the heat of 
passion and that she did not pose a threat 
to his life, so he did not kill her out of 
self-defense. In a manner of speaking, he 
did plead "not in necessary self-defense." 
Defendant's pro se argument that an ele- 
ment of the offense was not met in the 
latter regard was without merit, and his 
argument that counsel was ineffective 
was belied by the record, as had defendant 
gone to trial, he would have faced a pos- 
sible conviction for depraved heart mur- 
der; thus, defendant had no grounds for 
postconviction relief. Barnes v. State, 920 
So. 2d 1019 (Miss. Ct. App. 2005), writ of 
certiorari dismissed by 920 So. 2d 1008, 
2005 Miss. LEXIS 602 (Miss. 2005), writ 
of certiorari dismissed by 921 So. 2d 344, 

2005 Miss. LEXIS 761 (Miss. 2005), writ 
of certiorari denied by 926 So. 2d 922, 

2006 Miss. LEXIS 79 (Miss. 2006). 
Evidence at trial was controverted as to 

whether defendant acted in self-defense, 
such that the jury was entitled to find that 
defendant was not acting in self-defense 
when he purposely fired three gunshots 
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into the victim. Carter v. State, 858 So. 2d 
212 (Miss. Ct. App. 2003). 

"Imperfect self-defense" theory is that 
defendant killed deceased without malice, 
under bona fide belief, but without reason- 
able cause therefor, that it was necessary 
for him so to do in order to prevent appel- 
lant from inflicting death or great bodily 
harm upon him. Lanier v. State, 684 So. 
2d 93 (Miss. 1996). 

Defense instruction that "if a person 
who is being unlawfully arrested resists 
that arrest and kills the party seeking to 
arrest him to prevent such arrest, and 
killing is not done with malice afore- 
thought, killing is not murder, but man- 
slaughter" was adequate to inform jury on 
theory of manslaughter as imperfect self- 
defense. Lanier v. State, 684 So. 2d 93 
(Miss. 1996). 

A defendant who left an altercation, 
armed himself with a kitchen knife, and 
returned to the fray with the intent to and 
did use the knife on the other party could 
not claim self defense. Griffin v. State, 495 
So. 2d 1352 (Miss. 1986). 

In a homicide prosecution, an accused 
was not entitled to a manslaughter in- 
struction in absence of evidence that the 
unarmed victim had made a physical as- 
sault upon the accused. Gates v. State, 484 
So. 2d 1002 (Miss. 1986). 

In a manslaughter prosecution, instruc- 
tions on the right to "act on appearances" 
and "self-defense" were properly refused 
where the defendant had testified that he 
did not strike the fatal blow and further, 
having claimed that he himself was 
knocked down during the affray, said that 
he could not say who had struck him. 
Mangrum v. State, 232 So. 2d 703 (Miss. 
1970). 

Although the evidence was to some ex- 
tent conflicting, state's showing that the 
deceased was not attacking the defendant 
with a weapon and that defendant's life 
was not in fact endangered at the time of 
the shooting justified a conviction of man- 
slaughter. McCarty v. State, 230 Miss. 
330, 92 So. 2d 853 (1957). 

One believing his life to be in real or 
apparent danger at hands of another has 
right to shoot to kill. McNeal v. State, 115 
Miss. 678, 76 So. 625 (1917). 



5. Questions for jury. 

Evidence that defendant lured the vic- 
tim to a field and shot the victim in the 
back because defendant thought the vic- 
tim had "snitched" to police about a bur- 
glary supported defendant's conviction for 
murder rather than manslaughter; 
whether the offense was murder or man- 
slaughter was a question for the jury. 
Hodge v. State, 823 So. 2d 1162 (Miss. 
2002). 

Trial court did not commit error in not 
directing verdict for defendant at conclu- 
sion of state's case where jury could have 
believed version of facts, recounted in 
state's closing argument, that defendant 
parked his car behind building and tip- 
toed around it so as to surprise his vic- 
tims, then kicked door in and entered with 
pistol blazing, wounding wife and killing 
victim, which inferences would support 
manslaughter verdict. Jordan v. State. 
513 So. 2d 574 (Miss. 1987). 

Where the testimony was disputed and 
contradictory, the question whether the 
verdict should be murder or manslaughter 
was for the jury, and the trial court com- 
mitted no error in overruling the defen- 
dant's motion to reduce the charge. 
Seymore v. State, 261 So. 2d 453 (Miss. 
1972). 

The issue as to whether an admitted 
homicide is murder or manslaughter is 
ordinarily a question for the jury on con- 
flicting evidence. Kinkead v. State, 190 So. 
2d 838 (Miss. 1966). 

Where the accused stabbed and killed 
deceased without justification, both guilt 
and the grade of the homicide were for 
determination of the jury and the refusal 
of the court to give the accused's requested 
instruction which limited the grade of 
homicide to manslaughter was not an er- 
ror. Rogers v. State, 222 Miss. 609, 76 So. 
2d 702 (1955). 

Ordinarily, whether a homicide is mur- 
der or manslaughter is a question for the 
jury. Anderson v. State, 199 Miss. 885, 25 
So. 2d 474 (1946). 

6. Evidence; generally. 

Defendant was properly convicted of 
manslaughter of his brother, pursuant to 
Miss. Code Ann. § 97-3-35, because any 
evidentiary error was harmless; defen- 
dant was not prohibited from presenting 



337 



§ 97-3-35 



Crimes 



his self-defense theory at trial for consid- 
eration by the jury. Graves v. State, 45 So. 
3d 283 (Miss. Ct. App. 2010). 

Defendant's conviction for murdering 
his girlfriend was appropriate because de- 
fendant's friend, who was the only eyewit- 
ness to the incident, testified that defen- 
dant deliberately shot the victim in the 
head at point-blank range. Deliberate de- 
sign to kill a person could be formed very 
quickly and the friend further recounted 
no "heat of passion" element to forward a 
possible manslaughter conviction; defen- 
dant also did not produce any evidence to 
that effect. Fannings v. State, 997 So. 2d 
953 (Miss. Ct. App. 2008). 

Defendant's conviction of culpable neg- 
ligence manslaughter was supported by 
sufficient evidence because the evidence 
enabled the jury to reasonably conclude 
that defendant pointed a loaded, cocked 
gun at the victim's head and pulled the 
trigger. Johnson v. State, 997 So. 2d 256 
(Miss. Ct. App. 2008). 

Where an eyewitness stated that defen- 
dant stabbed a victim, a murder weapon 
was found, and a doctor who performed 
the autopsy stated that it would have been 
nearly impossible for the victim to have 
inflicted such a wound upon herself, there 
was sufficient evidence to support a man- 
slaughter conviction under Miss. Code 
Ann. §§ 97-3-35, 97-3-47. There was no 
need to give a circumstantial evidence 
instruction based on the direct testimony 
of the eyewitness. Brown v. State, 970 So. 
2d 1300 (Miss. Ct. App. 2007). 

Reasonable juror could have found de- 
fendant guilty of manslaughter based on 
the evidence presented; therefore, the ver- 
dict was not so contrary to the weight of 
the evidence, nor had manifest error been 
committed. Nichols v. State, 965 So. 2d 
770 (Miss. Ct. App. 2007). 

Evidence was sufficient to support de- 
fendant's manslaughter conviction under 
Miss. Code Ann. § 97-3-35 because the 
testimony from the state's witnesses indi- 
cated that: (1) the victim had no weapon; 
(2) defendant and the victim began fight- 
ing; (3) the victim suffered a fatal stab 
wound to the chest sometime during the 
fight; (4) defendant left the scene immedi- 
ately; and (5) defendant initiated the 
fight; defendant's own witness testified 



that the victim was uninjured before the 
fight with defendant, and no evidence was 
presented indicating that anyone else was 
involved in the fight. White v. State, 962 
So. 2d 728 (Miss. Ct. App. 2007). 

Weight of the evidence supported defen- 
dant's manslaughter conviction under 
Miss. Code Ann. § 97-3-35 because the 
evidence was clear that the victim was 
uninjured prior to his encounter with de- 
fendant, and that after the encounter he 
was bleeding to death from a stab wound 
to the chest; the only evidence that the 
victim possessed a knife was defendant's 
testimony, and a witness testified that the 
victim did not have a knife. White v. State, 
962 So. 2d 728 (Miss. Ct. App. 2007). 

Where defendant challenged the suffi- 
ciency and the weight of the evidence, the 
trial court properly denied defendant's 
motion for a directed verdict and his mo- 
tion for a new trial and found him guilty of 
manslaughter because: (1) there was evi- 
dence that could create a reasonable infer- 
ence that defendant retrieved an object 
from his vehicle and then stabbed the 
victim; (2) the evidence supported a con- 
clusion that defendant was not under at- 
tack from the victim, and even that defen- 
dant advanced on the victim after the 
fight had ended; (3) the victim died from 
excessive bleeding due to a stab wound to 
his lower chest; and (4) a jury could have 
found defendant guilty of killing the vic- 
tim in a cruel or unusual manner or by the 
use of a dangerous weapon, without the 
authority of law, and not in necessary 
self-defense. Brownlee v. State, 950 So. 2d 
1063 (Miss. Ct. App. 2007), writ of certio- 
rari denied en banc by 958 So. 2d 1232, 
2007 Miss. LEXIS 365 (Miss. 2007). 

Defendant's conviction for capital mur- 
der and arson was proper; the evidence 
was sufficient because defendant intended 
to severely beat the victim, and then 
moved and burned his body. Those actions 
did not constitute manslaughter in viola- 
tion of Miss. Code Ann. § 97-3-35. Fuqua 
v. State, 938 So. 2d 277 (Miss. Ct. App. 
2006), writ of certiorari denied by 937 So. 
2d 450, 2006 Miss. LEXIS 541 (Miss. 
2006), writ of certiorari denied by 549 U.S. 
1344, 127 S. Ct. 2037, 167 L. Ed. 2d 774, 
2007 U.S. LEXIS 4043, 75 U.S.L.W. 3554 
(2007). 
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Defendant's conviction for manslaugh- 
ter in violation of Miss. Code Ann. § 97- 
3-35 was proper where the evidence suffi- 
ciently permitted a reasonable jury to 
determine that the defendant acted in the 
heat of passion by shooting the victim in 
reaction to the victim's initial assault 
upon him. Miller v. State, 919 So. 2d 1137 
(Miss. Ct. App. 2005). 

Sufficient evidence existed to convict 
defendant of manslaughter as three wit- 
nesses made photographic and in-court 
identifications of defendant, testifying 
that they had seem him shoot the victim, 
and defendant was the only one who tes- 
tified that he had been home all night. 
Wash v. State, 880 So. 2d 1054 (Miss. Ct. 
App. 2004). 

Where defendant aimed a loaded, 
cocked gun at a man's head, the man's 
companion tried to pull defendant away 
by grabbing his arm and was fatally shot 
in the process, and defendant presented 
no evidence of his own at trial, but merely 
attempted on appeal to attack the cred- 
ibility of the State's witnesses, the evi- 
dence was sufficient to support his convic- 
tion for manslaughter. Riley v. State, 855 
So. 2d 1004 (Miss. Ct. App. 2003), writ of 
certiorari denied by 859 So. 2d 1017, 2003 
Miss. LEXIS 495 (Miss. 2003), dismissed 
by 2007 U.S. Dist. LEXIS 28464 (S.D. 
Miss. Apr. 13, 2007). 

Evidence was sufficient, because the use 
of a knife to stab a victim to death was 
sufficient evidence to convict of man- 
slaughter through the use of a deadly 
weapon, and based on witness testimony, 
the evidence tending to negate the self- 
defense claim was sufficient to support a 
guilty verdict. Martin v. State, 818 So. 2d 
380 (Miss. Ct. App. 2002). 

Finding that state presented sufficient 
evidence that defendant acted with delib- 
erate design in killing victim, so as to 
preclude directed verdict, was supported 
by defendant's statement to police follow- 
ing incident, transcript of 911 emergency 
call from victim, and testimony at trial, all 
of which indicated sufficient degree of 
recklessness and indifference to human 
life pointing to conviction, at the very 
least, for manslaughter or murder, and 
not culpable negligence. Clark v. State, 
693 So. 2d 927 (Miss. 1997). 



During a murder prosecution arising 
from the shooting death of the defendant's 
wife, the trial erred when it excluded 
evidence of the wife's prior threats with a 
butcher knife which she had made toward 
the defendant 2 weeks before her death, 
where the defendant claimed self-defense, 
since the evidence was relevant on the 
issue of the defendant's state of mind at 
the time of the shooting and on the issue 
of whether the victim may have been the 
initial aggressor. Heidel v. State, 587 So. 
2d 835 (Miss. 1991). 

Impeachment of testimony of defen- 
dant's wife, who had testified that she did 
not remember giving statement to anyone 
in hospital on night of incident, with tes- 
timony of officer who interviewed her at 
hospital was proper, and jury was prop- 
erly instructed that such testimony was 
offered only to impeach testimony of wit- 
ness, not as substantive evidence; ques- 
tions laying predicate to introduction of 
prior inconsistent statements of witness 
included whether or not on specific date, 
at specific place, and in presence of spe- 
cific persons, witness made statement in 
question. Jordan v. State, 513 So. 2d 574 
(Miss. 1987). 

Testimony which implicated defendant 
in igniting fire which resulted in death of 
victim was sufficient where witnesses tes- 
tified they saw flame in defendant's hand; 
another witness saw defendant on passen- 
ger side of victim's car at window; and 
although she did not see flame, fire did 
begin on passenger side and moved 
quickly to engulf victim. Parker v. State, 
514 So. 2d 767 (Miss. 1986), cert, denied, 
485 U.S. 1014, 108 S. Ct. 1487, 99 L. Ed. 
2d 715 (1988). 

Because the testimony of a doctor sub- 
stantially contradicted the testimony of 
defendant and his witness, defendant was 
not entitled to a directed verdict at the 
end of the case on the basis of the rule that 
when defendant or the defendant's wit- 
nesses are the only eyewitnesses to a 
homicide, their version, if reasonable, 
must be accepted as true, unless contra- 
dicted in material particular by a credible 
witness. Weeks v. State, 493 So. 2d 1280 
(Miss. 1986). 

Notwithstanding a defendant's claim 
that the deceased was the aggressor and 
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that it was in the heat of passion that the 
defendant hit the deceased several times, 
testimony that the defendant made 
threats against the deceased and that the 
defendant beat the deceased's wife, was 
sufficient to justify the jury's conclusion, 
in finding the defendant guilty of murder, 
that at all times the aggressor was not the 
deceased but the defendant. Seymore v. 
State, 261 So. 2d 453 (Miss. 1972). 

Upon the trial of a defendant indicted 
for murder, the jury was amply warranted 
in concluding, on conflicting evidence, 
that the accused was guilty of manslaugh- 
ter, pursuant to the manslaughter in- 
struction granted the state. Woods v. 
State, 229 Miss. 563, 91 So. 2d 273 (1956). 

Although the accused had testified that 
the shooting of the deceased was acciden- 
tal, and the other witnesses could not see 
the accused and the deceased wrestling 
over the gun at the time it went off, the 
rule that where a defendant is the only 
witness to a homicide, his version, if rea- 
sonable, must be accepted as true unless 
substantially contradicted in material 
particulars by state's credible witnesses, 
or by the physical facts or facts of common 
knowledge, was inapplicable, since the 
jury had before it testimony of events 
leading up to the shooting and of the fact 
that the accused made an unlawful entry 
into the deceased's house armed with a 
deadly weapon with the intention to shoot 
another. Reed v. State, 229 Miss. 440, 91 
So. 2d 269 (1956). 

Accused's statement to a police officer in 
response to questioning that he had not 
intended to shoot the deceased but had 
intended to shoot another, was not a con- 
fession but rather an admission. Reed v. 
State, 229 Miss. 440, 91 So. 2d 269 (1956). 

The killing with a deadly weapon is 
assumed to be malicious, and therefore 
murder, and before the presumption dis- 
appears the facts of the killing must ap- 
pear in the evidence and must change the 
character of the killing, either showing 
justification or necessity, before it is re- 
duced from murder; if the facts relied 
upon to change such presumption are un- 
reasonable and improbable, or if they are 
contradicted by physical facts and circum- 
stances in evidence, then the jury may 
find a verdict either of murder or man- 



slaughter according to the circumstances 
and facts in evidence. Crockerham v. 
State, 202 Miss. 25, 30 So. 2d 417 (1947). 

Where the evidence disclosed that the 
stabbing of deceased occurred during a 
mutual fight and combat between de- 
ceased and accused and that the immedi- 
ate cause thereof was the vile language 
directed by deceased to accused, the un- 
disputed proof disclosed a situation where 
accused could not be guilty of an offense 
greater than manslaughter. Anderson v. 
State, 199 Miss. 885, 25 So. 2d 474 (1946). 

7. — Warranting manslaughter. 

There was sufficient evidence to convict 
defendant of manslaughter in violation of 
Miss. Code Ann. § 97-3-35 because the 
State put on evidence tending to show 
that defendant had a deliberate design to 
kill the victim, and there was corrobo- 
rated testimony that the victim was nei- 
ther confronting nor threatening defen- 
dant at the time he was shot; the only 
weapon found on the premises was defen- 
dant's handgun. Vaughn v. State, 111 So. 
3d 1289 (Miss. Ct. App. 2013). 

Overwhelming weight of the evidence 
did not preponderate against defendant's 
manslaughter conviction because no gun 
was found in the car where the victim was 
shot, the victim survived the shooting long 
enough to name defendant as his shooter, 
and defendant admitted to several family 
members that he had killed someone but 
did not allege self-defense; where the evi- 
dence would justify a conviction of mur- 
der, the defendant may not complain of a 
conviction of the lesser offense of man- 
slaughter. Burdette v. State, 110 So. 3d 
296 (Miss. 2013). 

Defendant's manslaughter conviction in 
violation of Miss. Code Ann. § 97-3-35 
was proper because his version of the 
incident satisfied the elements of man- 
slaughter; therefore, the circuit court was 
within its discretion to determine that the 
Weathersby rule did not apply. Booker v. 
State, 64 So. 3d 988 (Miss. Ct. App. 2010), 
affirmed by 64 So. 3d 965, 2011 Miss. 
LEXIS 316 (Miss. 2011). 

Defendant's manslaughter conviction 
was appropriate because the evidence was 
sufficient. When viewing the testimony of 
his mother in a light most favorable to the 
prosecution, defendant acted wholly with- 
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out authority of law in stabbing the vic- 
tim, his mother's boyfriend, in the neck 
with a kitchen knife. According to the 
mother, her boyfriend did not try to hit 
defendant; the boyfriend only tried to 
close the bedroom door after defendant 
somehow unlocked his mother's bedroom 
door. Martin v. State, 43 So. 3d 504 (Miss. 
Ct. App. 2010). 

Defendant's manslaughter conviction, 
pursuant to Miss. Code. Ann. § 97-3-35, 
was supported by sufficient evidence be- 
cause both versions of the shooting in 
evidence at trial supported the conclusion 
that defendant's use of deadly force was 
either unnecessary or premature and was 
not exercised in necessary self-defense, as 
denned in Miss. Code Ann. § 97-3-15(f). 
Pruitt v. State, 28 So. 3d 585 (Miss. 2010). 

Where defendant admitted to deputies 
and investigator that he had shot the 
victim, but claimed the death was an 
accident, following a minor argument, and 
that he and the victim were playing with 
the gun when it discharged, viewing the 
evidence in the light most favorable to the 
verdict, there was sufficient evidence sup- 
porting the jury verdict of manslaughter 
under Miss. Code Ann. § 97-3-35. Barfield 
v. State, 22 So. 3d 1175 (Miss. 2009). 

Evidence was sufficient to convict defen- 
dant of manslaughter under Miss. Code 
Ann. § 97-3-35 as she was the only other 
person in the house, a deadly weapon was 
used, there was no evidence of self-de- 
fense, and scientific evidence of the gun- 
shot wound showed that the victim could 
not have inflicted it himself, either by 
accident or suicide. Further, there was no 
prejudice to defendant as she was con- 
victed of the lesser-included offense where 
proof would have supported conviction of 
the greater offense of deliberate-design 
murder. Simpson v. State, 993 So. 2d 400 
(Miss. Ct. App. 2008), writ of certiorari 
denied by 997 So. 2d 924, 2008 Miss. 
LEXIS 552 (Miss. 2008), writ of certiorari 
denied by 555 U.S. 1188, 129 S. Ct. 1348, 
173 L. Ed. 2d 614, 2009 U.S. LEXIS 1379, 
77 U.S.L.W. 3469 (2009). 

Where an inmate pled guilty to murder, 
but argued that it was a "crime of pas- 
sion," it was not error to deny the inmate's 
motion for the production of the transcript 
of the partial trial because the inmate 



improperly equated a "crime of passion" 
with a killing in the heat of passion, and 
there was nothing to suggest that the 
victim did anything in the moments prior 
to death to provoke or arouse sufficient 
passion to cause the inmate to kill the 
victim in a moment of rage. Lawrence v. 
State, 970 So. 2d 1291 (Miss. Ct. App. 
2007). 

Defendant's conviction for manslaugh- 
ter in violation of Miss. Code Ann. § 97- 
3-35 was affirmed as two witnesses saw 
defendant shoot the victim three times 
after the victim had initially walked away 
from the argument with defendant and 
did not approach defendant's car until 
defendant went to follow him. Shipp v. 
State, 921 So. 2d 1280 (Miss. Ct. App. 
2006). 

There was sufficient evidence to support 
a conviction for murder under Miss. Code 
Ann. § 97-3-19(l)(a), rather than man- 
slaughter under Miss. Code Ann. § 97-3- 
35, where the facts showed that defendant 
had been having domestic problems with 
his wife, he cashed a check for a large sum 
of money, and then went to her work 
where he shot her to death. Bennett v. 
State, 956 So. 2d 964 (Miss. Ct. App. 

2006) , writ of certiorari denied en banc by 
2007 Miss. LEXIS 293 (Miss. May 17, 

2007) . 

Verdict was not against the overwhelm- 
ing weight of the evidence, and therefore 
defendant's manslaughter conviction was 
affirmed, because there was significant 
evidence from which the jury could have 
found that defendant did not shoot the 
victim in self-defense, including direct 
and circumstantial evidence contradicting 
defendant's version of the incident, includ- 
ing the facts that no gun or jacket were 
found on the victim and defendant's state- 
ment that he shot the victim because he 
did not want to "tussle." Smith v. State, 
945 So. 2d 414 (Miss. Ct. App. 2006). 

Evidence was sufficient to support de- 
fendant's conviction because: (1) the evi- 
dence was undisputed that the victim was 
killed with a pistol; (2) both the state and 
the defense presented evidence that an 
argument took place before the shooting 
occurred; and (3) the state presented evi- 
dence that defendant shot the victim as a 
matter of convenience and that he and his 
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girlfriend attempted to cover-up the 
shooting. Smith v. State, 945 So. 2d 414 
(Miss. Ct. App. 2006). 

In order to find defendant guilty of 
manslaughter, the jury had to find that (1) 
he killed a human being, (2) without mal- 
ice, (3) in the heat of passion, (4) by the 
use of a deadly weapon, (5) without au- 
thority of law, and (6) not in necessary 
self-defense. The evidence was sufficient 
to convict defendant of manslaughter be- 
cause (1) defendant and the victim got 
into a fight; (2) the victim retreated to the 
porch of a house, where defendant used a 
pipe to deliver a fatal blow to the victim's 
head; (3) it was not shown that defendant 
was acting in self-defense; and (4) defen- 
dant fled the scene of the crime; thus, the 
trial court did not err in denying defen- 
dant's motion for a directed verdict. 
Sullinger v. State, 935 So. 2d 1067 (Miss. 
Ct. App. 2006), writ of certiorari denied by 
936 So. 2d 367, 2006 Miss. LEXIS 423 
(Miss. 2006). 

Defendant's manslaughter conviction 
was affirmed as two 10-year-old children 
testified that defendant killed the victim 
with a baseball bat, and even if the as- 
sault was in self-defense or defense of 
others, defendant acted unreasonably 
when he struck the victim in the head 
with the bat more than once. Cooper v. 
State, 911 So. 2d 665 (Miss. Ct. App. 
2005). 

Trial court did not err by refusing to 
grant defendant a directed verdict be- 
cause defendant's testimony supported 
the jury verdict of manslaughter. Defen- 
dant admitted that he killed the victim 
during a dispute that involved physical 
violence and that he had repeatedly 
struck the victim on the head with a 
wooden board, and that he had stabbed 
the victim in the neck with a filet knife 
while the victim was on the ground; the 
state also offered sufficient evidence to 
allow the jury to find that defendant's 
actions were not in necessary self-defense. 
Ward v. State, 935 So. 2d 1047 (Miss. Ct. 
App. 2005), writ of certiorari denied by 
936 So. 2d 367, 2006 Miss. LEXIS 414 
(Miss. 2006). 

Evidence was sufficient to support de- 
fendant's manslaughter conviction where 
the determination of whether defendant 



committed the crime while acting in the 
heat of passion was properly submitted to 
the jury for resolution, and the jury made 
the determination against defendant; the 
jury could, on the evidence presented, find 
defendant guilty of manslaughter. 
Schankin v. State, 910 So. 2d 1113 (Miss. 
Ct. App. 2005), writ of certiorari denied by 
920 So. 2d 1008, 2005 Miss. LEXIS 566 
(Miss. 2005). 

Where defendant was indicted for mur- 
der under Miss. Code Ann. § 97-3- 
19(l)(a), and the State failed to prove the 
charge, the trial judge should have been 
authorized to issue a limited directed ver- 
dict as to the murder charge and allow the 
State to proceed on the lesser unindicted 
offense of manslaughter, under Miss. 
Code Ann. § 97-3-35. State v. Shaw, 880 
So. 2d 296 (Miss. 2004). 

Testimony that defendant voluntarily 
left his car to meet the much larger vic- 
tim's challenge to fight, did not lock his car 
doors or attempt to leave the scene, and 
fatally stabbed the victim, was sufficient 
to prove that he intended to inflict serious 
physical injury to the victim during the 
course of mutual combat, and that no 
self-defense justification existed. Robin- 
son v. State, 858 So. 2d 887 (Miss. Ct. App. 
2003). 

Where defendant aimed a loaded, 
cocked gun at a man's head, the man's 
companion tried to pull defendant away 
by grabbing his arm and was fatally shot 
in the process, and defendant presented 
no evidence of his own at trial, but merely 
attempted on appeal to attack the cred- 
ibility of the State's witnesses, the evi- 
dence was sufficient to support his convic- 
tion for manslaughter. Riley v. State, 855 
So. 2d 1004 (Miss. Ct. App. 2003), writ of 
certiorari denied by 859 So. 2d 1017, 2003 
Miss. LEXIS 495 (Miss. 2003), dismissed 
by 2007 U.S. Dist. LEXIS 28464 (S.D. 
Miss. Apr. 13, 2007). 

Where witnesses, including a defense 
witness, testified that defendant had a 
gun, and a victim was fatally shot, there 
was sufficient evidence to find defendant 
guilty of manslaughter. Hope v. State, 840 
So. 2d 747 (Miss. Ct. App. 2003). 

Evidence was legally sufficient to estab- 
lish that the defendant was guilty of the 
offenses of manslaughter by culpable neg- 
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ligence and shooting into a motor vehicle 
where several eyewitnesses testified that 
the defendant fired his weapon into a 
vehicle approximately nine times and an- 
other witness stated that the defendant 
confessed that he had shot at someone and 
"he didn't know if they were dead or alive." 
Ratcliff v. State, 752 So. 2d 435 (Miss. Ct. 
App. 1999). 

Evidence was sufficient to support a 
conviction for manslaughter in the heat of 
passion where (1) shortly before the kill- 
ing, the defendant had received two brutal 
beatings inflicted upon her head and body 
by the victim, (2) the defendant left the 
scene of the killing shortly before it oc- 
curred, armed herself, and returned to the 
scene, and (3) when the defendant re- 
entered the scene, the victim took at least 
two steps towards her, whereupon she 
cursed and stated that "you ain't gonna 
hit on me no more," and she shot him one 
time. Wade v. State, 748 So. 2d 771 (Miss. 
1999). 

The court reversed the defendant's mur- 
der conviction and remanded for re-sen- 
tencing regarding a manslaughter charge 
where it was clear that the defendant's ill 
will toward the victim was engendered by 
the beating she had just endured by the 
victim; thus, this was a killing in the heat 
of passion and arguably also a case of 
imperfect self-defense. As such, man- 
slaughter was the appropriate verdict. 
Wade v. State, 724 So. 2d 1007 (Ct. App. 
1998), aff'd, 748 So. 2d 771 (Miss. 1999). 

Conviction for manslaughter committed 
in heat of passion would not be sustained 
by evidence that defendant and victim 
had been playing with gun all day, defen- 
dant picked up bracelet and asked victim 
if he could wear it, victim told him no, the 
2 started joking around and horseplaying, 
defendant grabbed gun and cocked it, de- 
fendant put gun to victim's head, gun 
went off, and defendant fell to ground and 
started crying. Hankins v. City of Gre- 
nada, 669 So. 2d 85 (Miss. 1996). 

The evidence was sufficient to support a 
conviction of manslaughter where the vic- 
tim was shot to death, the defendant did 
not testify that he shot the victim in order 
to defend against the victim's assault but 
instead claimed that the gun accidentally 
discharged, and there was evidence in the 



record supporting the premise that the 
gun was fired in the heat of passion. 
Green v. State, 631 So. 2d 167 (Miss. 
1994). 

Defendant's statement that "I didn't 
mean to do it, baby, my baby" was suffi- 
cient evidence on which to base an in- 
struction on manslaughter under this sec- 
tion and would have supported a verdict of 
guilty of manslaughter; if there is any 
evidence that may warrant a manslaugh- 
ter instruction, certainly one should be 
given. Roberts v. State, 458 So. 2d 719 
(Miss. 1984). 

The facts which accused admitted on 
the witness stand showing to a moral 
certainty and beyond a reasonable doubt 
that she killed the deceased in the heat of 
passion with a dangerous weapon, and 
that at the time she was in no danger from 
the deceased of death or great bodily 
harm, warranted a conviction of man- 
slaughter. King v. State, 185 Miss. 433, 
188 So. 554 (1939). 

Although the evidence was conflicting, 
proof for the state, which the jury had the 
right to accept, showing that the deceased 
was not attacking the defendant with a 
weapon and that defendant's life was not 
in fact endangered at the time of the 
shooting, justified a conviction of man- 
slaughter. Scott v. State, 185 Miss. 454, 
188 So. 546 (1939). 

As to whether one guilty of murder or 
manslaughter, jury have wide discretion 
where quality of act in issue; verdict for 
manslaughter upon indictment for mur- 
der held authorized by the evidence. 
Woodward v. State, 130 Miss. 611, 94 So. 
717 (1923). 

8. — Not warranting manslaughter. 

Evidence was sufficient and the weight 
of the evidence supporting the verdict 
finding defendant guilty of murder was 
substantial because the eyewitnesses 
maintained that defendant walked up be- 
hind the victim, unprovoked, and shot him 
in the back; the victim was unarmed; 
there was no case for self-defense; defen- 
dant was not in a heightened emotional 
state; and, regarding the previous alleged 
acts of violence by the victim against de- 
fendant, a two-month cooling off period 
could not be considered an immediate act 
of provocation for manslaughter. Day v. 
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State, 126 So. 3d 1011 (Miss. Ct. App. 
2013). 

Weight and sufficiency of the evidence 
supported defendant's conviction for delib- 
erate-design murder, as the evidence 
showed that he had retrieved a gun after a 
confrontation with the victim had ended, 
returned to the scene, and then shot the 
victim multiple times, even after the vic- 
tim was lying in the street; the evidence 
did not support a verdict for manslaugh- 
ter based on heat of passion, and did not 
support defendant's claim of self-defense. 
Davis v. State, 130 So. 3d 1141 (Miss. Ct. 
App. 2013), writ of certiorari denied by 
131 So. 3d 578, 2014 Miss. LEXIS 73 
(Miss. 2014). 

Defendant's claim that he was only 
guilty of, at most, manslaughter, in viola- 
tion of Miss. Code Ann. § 97-3-35, lacked 
merit in defendant's murder trial, as his 
claim of imperfect self-defense and asser- 
tion that he was under duress at the time 
of the killing was rejected by the jury; 
rather, there was evidence that defendant 
had retrieved a gun, that he and the 
victim had been involved in a verbal and 
physical altercation for a long period of 
time, and that defendant deliberately shot 
the victim in the back of the head. Branch 
v. State, — So. 3d — , 2012 Miss. App. 
LEXIS 826 (Miss. Ct. App. June 19, 2012). 

Evidence supported the murder convic- 
tion under Miss. Code Ann. § 97-3- 
19(l)(a), instead of a manslaughter con- 
viction under Miss. Code Ann. § 97-3-35, 
because (1) witnesses testified that a fight 
outside of a club between defendant and 
the victim lasted a couple of minutes; (2) 
when defendant's sibling broke up the 
fight, defendant and the victim separated; 

(3) some people talked to defendant and 
attempted to calm defendant down; and 

(4) defendant, after several minutes, re- 
turned to the scene of the altercation, 
pulled out a gun, and shot and pursued 
the victim. In addition, the jury was in- 
structed as to both murder and man- 
slaughter. Moore v. State, 52 So. 3d 339 
(Miss. 2010). 

Defendant's murder conviction was ap- 
propriate because he was not entitled to a 
manslaughter instruction under Miss. 
Code Ann. § 97-3-35. Defendant failed to 
produce any evidence showing that he was 



in a state of violent or uncontrolled rage or 
that he had been provoked. Whittington v. 
State, 49 So. 3d 107 (Miss. Ct. App. 2010), 
writ of certiorari denied en banc by 49 So. 
3d 1139, 2010 Miss. LEXIS 636 (Miss. 
2010). 

After the victim stated that he wanted 
to have sex with defendant's sister, defen- 
dant became enraged, picked up a lead 
pipe, walked away from the campsite, told 
two witnesses that he was going to kill the 
victim, returned to the campsite ten min- 
utes later, and beat the victim in the head 
repeatedly with the pipe; defendant took 
the victim's keys and truck, put the body 
in the truck, drove to Alabama, and put 
the victim's body on the side of the road. 
The evidence was sufficient to support 
defendant's conviction for capital murder 
in violation of Miss. Code Ann. § 97-3- 
19(2)(e), rather than manslaughter under 
Miss. Code Ann. § 97-3-35. Woods v. 
State, 14 So. 3d 767 (Miss. Ct. App. 2009). 

9. — Admissibility. 

Photographs taken by a pathologist in 
his postmortem examination of the dece- 
dent, showing internal organs removed, 
were admissible into evidence in a homi- 
cide prosecution where the photographs 
were probative and relevant in showing 
that blows administered by the defendant 
caused the death of the decedent. Porter v. 
State, 564 So. 2d 31 (Miss. 1990). 

Admission of testimony of officer that 
when he arrived at scene of crime approxi- 
mately 2 minutes after receiving call he 
asked victim what had happened and vic- 
tim responded "I can't believe they set me 
on fire" was proper under res gestae ex- 
ception to hearsay rule. Parker v. State, 
514 So. 2d 767 (Miss. 1986), cert, denied, 
485 U.S. 1014, 108 S. Ct. 1487, 99 L. Ed. 
2d 715 (1988). 

Trial judge was within his discretion in 
admitting photographs showing victim as 
rescuers attempted to cut his clothes from 
his body after fire was put out, because 
pictures had other people present therein 
and were descriptive of events described 
at trial, despite argument of defendant 
that such photographs should not have 
been admitted into evidence because he 
stipulated to identity of deceased and 
cause of death. Parker v. State, 514 So. 2d 
767 (Miss. 1986), cert, denied, 485 U.S. 
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1014, 108 S. Ct. 1487, 99 L. Ed. 2d 715 
(1988). 

Trial judge committed error when he 
refused to allow defendant to offer into 
evidence testimony from previous trial, 
which had ended in mistrial, of person 
who had admitted and even bragged about 
having thrown fatal match and then re- 
canted, and in then not allowing defen- 
dant to call another witness to impeach 
testimony of one who recanted; first wit- 
ness testimony was admissible under for- 
mer testimony exception to hearsay rule, 
and impeaching witness testimony was 
admissible as impeachment of that testi- 
mony. Parker v. State, 514 So. 2d 767 
(Miss. 1986), cert, denied, 485 U.S. 1014, 
108 S. Ct. 1487, 99 L. Ed. 2d 715 (1988). 

Color photographs of deceased and 
scene of crime are admissible into evi- 
dence at homicide trial, at which defen- 
dant is ultimately convicted of man- 
slaughter, where photographs depict 
location of wound and tend to negate de- 
fendant's assertion that deceased had 
reached under shirt as if going for gun 
prior to shooting and where pictures of 
interior of bar in which shooting occurred 
tend to negate defendant's statement that 
he placed decedent in chair after shooting. 
Kelly v. State, 463 So. 2d 1070 (Miss. 
1985). 

It was not reversible error for trial court 
to refuse permission to introduce into evi- 
dence shells and cartridges found near the 
decedent's car, where there was no evi- 
dence to show that a shotgun was used in 
the altercation between defendant and 
her "boyfriend". Lanier v. State, 291 So. 2d 
695 (Miss. 1974). 

10. Instructions; generally. 

In defendant's trial for murder in viola- 
tion of Miss. Code Ann. § 97-3-19(l)(a) 
and aggravated assault in violation of 
Miss. Code Ann. § 97-3-7(2)(b), defendant 
was not entitled to have the requested 
jury instructions on the lesser-included 
offense of manslaughter under Miss. Code 
Ann. § 97-3-35 because defendant re- 
quested a self-defense instruction, while 
the definition of manslaughter required 
that it was not in necessary self-defense, 
and there was no evidentiary basis of 
provocation of a degree to evoke an uncon- 
trolled response of anger, rage, hatred, 



furious resentment or terror. McCune v. 
State, 989 So. 2d 310 (Miss. 2008). 

In a manslaughter prosecution, defen- 
dant was entitled to an instruction as to 
his theory of case: that he was entitled to 
use a knife to defend himself from a much 
larger man capable of inflicting serious 
bodily harm with his hands alone; the 
failure to give this instruction was revers- 
ible error. Robinson v. State, 858 So. 2d 
887 (Miss. Ct. App. 2003). 

In a felony murder prosecution, the trial 
court did not err in denying defendant a 
lesser-included offense instruction on heat 
of passion manslaughter, Miss. Code Ann. 
§ 97-3-35, as the granting of such an 
instruction would have been purely specu- 
lative and not supported by the evidence. 
Moody v. State, 841 So. 2d 1067 (Miss. 
2003). 

Defendant was not entitled to a man- 
slaughter instruction where the record 
showed that defendant made threats 
against those he believed "snitched," and 
those statements showed defendant's ma- 
licious state of mind, which negated his 
ability to refute such inference. Gray v. 
State, 846 So. 2d 260 (Miss. Ct. App. 
2002). 

Absent evidence that defendant acted in 
heat of passion, court's manslaughter in- 
struction was not warranted, and there- 
fore giving "deliberate design" instruction 
and manslaughter instruction was harm- 
less error. Catchings v. State, 684 So. 2d 
591 (Miss. 1996). 

It is possible for a "deliberate design" to 
kill a person to exist, as required for 
murder under § 97-3-19(l)(a), and the 
slaying nevertheless be no greater than 
manslaughter; thus, a special murder in- 
struction, which instructed the jury that 
"deliberate design" can be formed at the 
very moment of the fatal act, and that if 
"deliberate design" existed then the defen- 
dant should be found guilty of murder, 
was in conflict with the manslaughter 
instruction based on this section, which 
defines manslaughter as "killing without 
malice in the heat of passion." Windham v. 
State, 520 So. 2d 123 (Miss. 1987). 

Rule, that if the defendant or his wit- 
nesses are the only witnesses to an occur- 
rence, then their testimony and version of 
the occurrence must be accepted as true 
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unless substantially contradicted in mate- 
rial particulars by credible witnesses, 
physical facts or facts commonly known, is 
one of law to be applied by the court, and 
it is not a proper subject for a jury instruc- 
tion. Griffin v. State, 495 So. 2d 1352 
(Miss. 1986). 

In murder prosecution, state is entitled, 
upon request, to instruction submitting 
lessor included offense of manslaughter 
committed in heat of passion to jury even 
though heat of passion is affirmative ele- 
ment of manslaughter not present in mur- 
der. Cook v. State, 467 So. 2d 203 (Miss. 
1985). 

Instruction which impermissibly directs 
jury to find defendant guilty of murder if 
homicide victim was willfully and deliber- 
ately killed by defendant without author- 
ity of law is not cured by giving of instruc- 
tion properly setting forth distinction 
between murder and manslaughter. 
Smith v. State, 463 So. 2d 1028 (Miss. 
1984), overruled on other grounds, Ferrell 
v. State, 733 So. 2d 788(Miss. 1999). 

In a murder prosecution, an instruction 
which substantially restricts or cuts off 
defendant's right to defend upon the 
ground of self-defense is erroneous and 
requires the grant of a new trial. McMul- 
len v. State, 291 So. 2d 537 (Miss. 1974). 

An instruction for the state to the effect 
that murder is the felonious killing of a 
human being with malice aforethought, 
and with premeditated design to take the 
life of the party killed; and that man- 
slaughter is the felonious killing of a hu- 
man being in the heat of passion and in 
sudden combat and without malice afore- 
thought and without the deliberate design 
to take the life of the party killed is 
erroneous in that the first part of the 
instruction omits the essential ingredient 
that the killing was done "without author- 
ity of law", and the second part of the 
instruction is also defective because it 
does not incorporate the essential ele- 
ments required by this section [Code 1942, 
§ 2226] that the killing was "not in nec- 
essary self-defense." Boyles v. State, 223 
So. 2d 651 (Miss. 1969), cert, denied, 396 
U.S. 1005, 90 S. Ct. 558, 24 L. Ed. 2d 497 
(1970). 

A jury may return a verdict of man- 
slaughter in a murder case, although 



there is no instruction given to the jury on 
manslaughter. Farmer v. Thomas, 207 So. 
2d 96 (Miss. 1968). 

Since even though the killing might 
have been done in the heat of passion, the 
defendant would have been guilty of man- 
slaughter, the court did not commit re- 
versible error in refusing defendant's in- 
struction as to the burden of proof which 
would have permitted the jury to acquit if 
the killing had been done in the heat of 
passion; especially where, in view of the 
instructions granted to defendant, error if 
any, in refusing the instruction was harm- 
less (overruling in part Blalack v. State, 
79 M 517, 31 So 105). Rivers v. State, 245 
Miss. 329, 97 So. 2d 236 (1957). 

An instruction which defines man- 
slaughter as unlawful and felonious kill- 
ing without malice in the heat of passion, 
by the use of a dangerous weapon, without 
authority of law, and not necessarily self- 
defense, either real or apparent, is correct. 
Jones v. State, 58 So. 2d 655 (Miss. 1952). 

In a prosecution for murder an instruc- 
tion that if jury believed from the evidence 
that the defendant intentionally and un- 
lawfully pointed a pistol at and toward a 
crowd not in self-defense and not in un- 
lawful discharge of an official duty and 
discharged the pistol so intentionally 
pointed or aimed and by this discharge 
killed the deceased, then the jury should 
return a verdict of not guilty was im- 
proper. Bass v. State, 54 So. 2d 259 (Miss. 
1951). 

The phrase in a manslaughter instruc- 
tion "but in a cruel and unusual manner" 
is not proper where the homicide in ques- 
tion was in the most usual manner, inso- 
far as the instrument (revolver) used to 
bring about the death was concerned. 
Vance v. State, 182 Miss. 840, 183 So. 280 
(1938). 

Instruction that killing of a human be- 
ing without malice in heat of passion is 
manslaughter held erroneous for failure 
to include statutory requirement of use of 
deadly weapon without authority of law, 
and not in necessary self-defense. Busby v. 
State, 177 Miss. 68, 170 So. 140 (1936). 

Charge on manslaughter, leaving out 
phrase "in the heat of passion," held not 
harmful to accused. Dalton v. State, 141 
Miss. 841, 105 So. 784 (1925). 
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11. — Warrantableness of manslaugh- 
ter instructions. 

In defendant's murder trial, although 
his claim that the trial judge erred in 
failing to sua sponte craft a separate heat- 
of-passion manslaughter instruction was 
barred due to waiver, it also lacked merit 
because the jury was instructed in that 
regard, such that there was no manifest 
injustice. Davis v. State, 130 So. 3d 1141 
(Miss. Ct. App. 2013), writ of certiorari 
denied by 131 So. 3d 578, 2014 Miss. 
LEXIS 73 (Miss. 2014). 

Conviction for depraved-heart murder 
was supported by the evidence. Defendant 
was not acting in the heat of passion, and 
thus, a manslaughter conviction was not 
warranted by the evidence, as defendant's 
own testimony showed that he was not 
provoked by the victim; he argued merely 
that he had no part in the victim's murder. 
Leggett v. State, 54 So. 3d 317 (Miss. Ct. 
App. 2011). 

Defendant's convictions for two counts 
of murder were proper because the evi- 
dence was consistent with the State's 
theory that defendant shot the victims 
while they slept. Therefore, the facts did 
not warrant a manslaughter instruction 
under Miss. Code Ann. § 97-3-35. Neese v. 
State, 993 So. 2d 837 (Miss. Ct. App. 
2008). 

In a murder case, a heat of passion 
manslaughter instruction under Miss. 
Code Ann. § 97-3-35 was not warranted 
where a verbal argument and physical 
confrontation did not rise to the requisite 
level, defendant was not in a state of 
violent or uncontrollable rage when she 
shot into an occupied vehicle, and she 
denied shooting the victim. Cooper v. 
State, 977 So. 2d 1220 (Miss. Ct. App. 
2007), writ of certiorari denied en banc by 
977 So. 2d 1144, 2008 Miss. LEXIS 141 
(Miss. 2008). 

There was no evidentiary basis for a 
manslaughter instruction in the record 
where the arguments of counsel as to 
what defendant may or may not have felt 
at the time were irrelevant; there was 
nothing to indicate that defendant was 
frightened or that he acted in the heat of 
passion when he shot and killed the vic- 
tim, and defendant's own statements to 
police indicated that he did not act in the 



heat of passion but rather acted deliber- 
ately in shooting the victim. Fair v. State, 
976 So. 2d 932 (Miss. Ct. App. 2007), writ 
of certiorari denied by 977 So. 2d 343, 
2008 Miss. LEXIS 90 (Miss. 2008). 

Defendant's murder conviction was up- 
held because the trial court did not err in 
rejecting defendant's requested man- 
slaughter instruction, as nothing in defen- 
dant's testimony or the testimony of the 
other witnesses supported an instruction 
that defendant killed the victim in the 
heat of passion or in self-defense, and the 
record was devoid of any evidence indicat- 
ing that the relationship between defen- 
dant and the victim was contentious. Cot- 
ton v. State, 933 So. 2d 1048 (Miss. Ct. 
App. 2006). 

Based on testimony by defendant that 
"things were starting to escalate" with the 
victim, that he had been "sucker-punched" 
by the victim when he returned home that 
evening, and that a struggle between the 
two immediately ensued, and testimony 
by witnesses that defendant and the vic- 
tim had been involved in a dispute at the 
beach earlier in the afternoon, a jury could 
determine that the defendant had killed 
the victim in the heat of passion, and not 
with malice aforethought, thus the trial 
court did not err by granting a man- 
slaughter instruction. Ward v. State, 935 
So. 2d 1047 (Miss. Ct. App. 2005), writ of 
certiorari denied by 936 So. 2d 367, 2006 
Miss. LEXIS 414 (Miss. 2006). 

Trial court did not err by failing to 
instruct a jury on the crime of manslaugh- 
ter where the evidence showed that defen- 
dant and another person planned to kill a 
victim several hours in advance of the 
crime. Johnson v. State, 876 So. 2d 387 
(Miss. Ct. App. 2003), writ of certiorari 
denied by 878 So. 2d 66, 2004 Miss. LEXIS 
881 (Miss. 2004). 

Defendant's statement that the victim 
died from a gunshot wound to the head 
resulting from an argument and physical 
struggle with defendant over household 
finances presented a prima facie case for 
manslaughter, and the trial court was 
fully justified in refusing defendant's re- 
quested instruction on circumstantial evi- 
dence. Barnes v. State, 854 So. 2d 1 (Miss. 
Ct. App. 2003), writ of certiorari denied by 
859 So. 2d 392, 2003 Miss. LEXIS 509 
(Miss. 2003). 
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In a felony murder prosecution, the trial 
court did not err denying defendant a 
lesser-included offense instruction on heat 
of passion manslaughter, Miss. Code Ann. 
§ 97-3-35, as the granting of such an 
instruction would have been purely specu- 
lative and not supported by the evidence. 
Moody v. State, 841 So. 2d 1067 (Miss. 
2003). 

Because the evidence showed that de- 
fendant murdered the victim while the 
victim slept, there was no evidentiary 
basis that warranted a manslaughter in- 
struction, as contended by defendant. Ev- 
ans v. State, 844 So. 2d 470 (Miss. Ct. App. 
2002), writ of certiorari denied by 846 So. 
2d 229, 2003 Miss. App. LEXIS 483 (Miss. 
Ct. App. 2003). 

The defendant in a murder prosecution 
was not entitled to have the jury in- 
structed with regard to manslaughter 
based on heat of passion where the defen- 
dant testified at trial that he had nothing 
whatever to do with the killing at issue 
and other evidence only revealed that 
there was a shoving match between the 
defendant and the victim. Turner v. State, 
773 So. 2d 952 (Miss. Ct. App. 2000). 

The defendant in a murder prosecution 
was not entitled to have the jury in- 
structed on manslaughter as a lesser in- 
cluded offense because there was no evi- 
dence that the defendant acted in the heat 
of passion or that the victim, his girl- 
friend, provoked him; the mere fact that 
they were arguing before the shooting was 
insufficient to reduce the crime to man- 
slaughter, especially where the victim was 
shot in the back while she was running 
away from the defendant and screaming 
for help. Avera v. State, 761 So. 2d 900 
(Miss. Ct. App. 2000). 

In capital murder trial based on allega- 
tion that defendant killed child victim 
while engaged in commission of child 
abuse or battery, evidence that defendant 
used victim as shield while struggling 
with victim's mother was insufficient to 
support heat of passion manslaughter in- 
struction, in view of evidence that defen- 
dant planned robbery of victim's home, 
had told victim's mother that he was going 
to kill her and her family, and did not stab 
victim until after struggle with mother. 
Jackson v. State, 684 So. 2d 1213 (Miss. 



1996), reh'g denied, 691 So. 2d 1026 
(1996), cert, denied, 520 U.S. 1215; 117 S. 
Ct. 1703, 137 L. Ed. 2d 828 (1997). 

In prosecution for murder of policeman, 
trial court committed reversible error in 
denying defense request for instruction on 
involuntary manslaughter theory, which 
was warranted by the facts, and instead 
instructing jury on heat of passion theory, 
which had no evidentiary support. Lanier 
v. State, 684 So. 2d 93 (Miss. 1996). 

Planning to conduct robbery of home at 
time when defendant believed residents 
would be at church and defendant's state- 
ments that he had come to kill residents 
precluded finding that killings were in 
heat of passion and, thus, defendant pros- 
ecuted on capital murder charges for kill- 
ing while engaged in commission of child 
abuse was not entitled to jury instruction 
on lesser included offense on homicide for 
killing without malice in heat of passion. 
Jackson v. State, 672 So. 2d 468 (Miss. 
1996), republished as corrected, 684 So. 
2d 1213 (Miss. 1996), reh'g denied, 691 So. 
2d 1026 (Miss. 1996), cert, denied, 520 
U.S. 1215, 117 S. Ct. 1703, 137 L. Ed. 2d 
828 (1997). 

No error was committed by a trial court 
in a capital murder prosecution in refus- 
ing to give a manslaughter instruction 
where the only justification for such an 
instruction would have been if the slaying 
had been committed in the heat of passion 
without premeditation, and premedita- 
tion was evidenced by the defendant's 
actions in arming himself with 2 deadly 
weapons, getting the victim into a car by 
trickery, and directing her at knife point 
to drive into a secluded wooded area miles 
away where he raped her, cut her throat, 
and then shot her. Thorson v. State, 653 
So. 2d 876 (Miss. 1994). 

A capital murder defendant was not 
entitled to a manslaughter instruction 
based on the defendant's contention that 
the victim's stabbing death was acciden- 
tal, where statements regarding an acci- 
dental stabbing made by the defendant to 
a third party shortly after the incident 
were inconsistent, the autopsy revealed 
that the stab wound could not have been 
inflicted under any one of the inconsistent 
scenarios related by the defendant, and 
the defendant's scenarios of an accidental 
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stabbing would constitute evidence of in- 
nocence of any crime rather than evidence 
of the crime of manslaughter. Holland v. 
State, 587 So. 2d 848 (Miss. 1991). 

There was no evidence of sudden provo- 
cation that would warrant the giving of a 
manslaughter instruction in a prosecution 
for murder of the defendant's former wife, 
in spite of the testimony of attorneys who 
represented the defendant during his di- 
vorce proceedings and the testimony of 
the defendant's family, all of whom noticed 
a change in the defendant after the di- 
vorce, since a long-standing domestic dis- 
pute did not constitute grounds for a man- 
slaughter instruction. Graham v. State, 
582 So. 2d 1014 (Miss. 1991). 

Evidence in a murder trial was insuffi- 
cient to support a manslaughter instruc- 
tion where the defendant did not testify, 
the only account of the slaying was the 
defendant's statements to the investigat- 
ing officer and the testimony of eyewit- 
nesses, there was no gross insult, and the 
defendant and the victim were not en- 
gaged in physical combat, and thus there 
was no evidence upon which any jury 
could rationally conclude that the defen- 
dant shot the victim as a result of pro- 
voked rage. Barnett v. State, 563 So. 2d 
1377 (Miss. 1990). 

A murder defendant's statement that he 
had gone crazy and could not stop, that 
the victim would not stop "messing" with 
him, without explaining how the victim 
was "messing" with him, did not indicate 
that the defendant acted in lawful self- 
defense or that the victim committed an 
outrageous act justifiably provoking the 
defendant into a rage, so as to entitle the 
defendant to a manslaughter instruction. 
Nicolaou v. State, 534 So. 2d 168 (Miss. 
1988). 

An instruction limiting the verdict to 
murder was erroneous where the evidence 
could have warranted a jury verdict of 
manslaughter. McMullen v. State, 291 So. 
2d 537 (Miss. 1974). 

Instruction on manslaughter in pros- 
ecution for murder, was proper where evi- 
dence on behalf of accused warranted con- 
viction for manslaughter. Leflore v. State, 
44 So. 2d 393 (Miss. 1950). 



12. Where evidence justifies mur- 
der conviction. 

Defendant, who was convicted of capital 
murder with the underlying felony of rob- 
bery, was not entitled to a manslaughter 
instruction because there was no eviden- 
tiary basis for an imperfect-self-defense, 
fighting words, or depraved heart murder 
theory. Batiste v. State, 121 So. 3d 808 
(Miss. 2013). 

Court rejected as without merit defen- 
dant's claim that the trial court erred in 
failing to grant his motion for a judgment 
notwithstanding the verdict, given that 
the jury was instructed to consider 
whether the victim's killing was murder, 
manslaughter, or committed in self-de- 
fense and the jury had sufficient evidence 
to convict defendant of murder; although 
defendant argued that the facts supported 
either excusable or justifiable homicide, 
the facts were conflicting and created a 
jury question, as testimony and physical 
evidence contradicted defendant's testi- 
mony that the victim backed him up steps 
and defendant having left the scene im- 
mediately after the stabbing created the 
impression that he knew the victim was 
no longer a threat. Ray v. State, 27 So. 3d 
416 (Miss. Ct. App. 2009), writ of certio- 
rari denied by 27 So. 3d 404, 2010 Miss. 
LEXIS 61 (Miss. 2010). 

Where the evidence showed that defen- 
dant had conducted his own investigation 
to find out who was having sexual rela- 
tions with his wife, after identifying the 
victim as the one having the affair, pro- 
ceeded to the victim's house armed with a 
gun, phoned his attorney and informed 
him of his intention to kill someone, and 
shot the unarmed victim, there was abun- 
dant evidence that the killing at issue was 
done with deliberate design so as to sup- 
port a murder conviction, and the circuit 
court did not err in refusing defendant's 
manslaughter instruction. Shorter v. 
State, 33 So. 3d 512 (Miss. Ct. App. 2009). 

Where a witness testified that he did 
not see the victim make any threatening 
movements before defendant drew his pis- 
tol and shot the victim, defendant was 
convicted of murder. The trial court did 
not err by denying defendant's proposed 



349 



§ 97-3-35 



Crimes 



instructions on heat-of-passion man- 
slaughter under Miss. Code Ann. § 97-3- 
35; although the words "heat of passion" 
were not included in the jury instructions, 
the jury had the option of finding defen- 
dant guilty of manslaughter. Smith v. 
State, 20 So. 3d 12 (Miss. Ct. App. 2009), 
writ of certiorari denied by 19 So. 3d 82, 
2009 Miss. LEXIS 520 (Miss. 2009). 

Trial court did not err by refusing to 
instruct the jury on heat-of-passion man- 
slaughter because: (1) the record indicated 
that at most, defendant and the victim 
were engaged in a verbal argument and 
perhaps some minor physical altercation; 
(2) words alone were not enough to re- 
quire a heat-of-passion instruction; (3) 
pushing or shoving was also insufficient to 
require the instruction absent testimony 
that defendant was acting out of "violent 
or uncontrollable rage"; (4) the record was 
void of any evidence that defendant was in 
a state of violent or uncontrollable rage, 
since by defendant's own testimony, he 
was so drunk that he did not even remem- 
ber killing the victim; and (5) it is appar- 
ent that defendant's actions were calcu- 
lated and fell more in line with deliberate- 
design murder. Burton v. State, 999 So. 2d 
379 (Miss. Ct. App. 2008), writ of certio- 
rari denied by 999 So. 2d 852, 2009 Miss. 
LEXIS 34 (Miss. 2009). 

Where appellant was convicted of capi- 
tal murder while in the commission of a 
robbery, it was not error to deny appel- 
lant's requested lesser-included offense 
jury instruction on manslaughter, because 
(1) appellant admitted the killing and the 
robbery so appellant's intent was irrel- 
evant, and (2) the only evidence to support 
heat of passion was a single comment by 
the victim about appellant's girlfriend. 
Fryou v. State, 987 So. 2d 461 (Miss. Ct. 
App. 2008). 

Although a doctor testified that the vic- 
tim's injuries were consistent with pas- 
sion, there was absolutely no evidence 
supporting the theory that defendant's 
passion was the result of reasonable 
provocation; also, evidence that the pant- 
ies in defendant's pocket might have 
sparked an angry altercation between the 
victim and defendant during which he 
killed her would have required far too 
much speculation on behalf of the jury to 



enable a finding of reasonable provoca- 
tion. Thus, the trial court properly de- 
clined to instruct the jury on heat of 
passion manslaughter under Miss. Code 
Ann. § 97-3-35. Staten v. State, 989 So. 2d 
938 (Miss. Ct. App. 2008), writ of certio- 
rari denied by 993 So. 2d 832, 2008 Miss. 
LEXIS 400 (Miss. 2008). 

In a murder case under Miss. Code Ann. 
§ 97-3-19(l)(a), a trial court did not err by 
refusing to give an instruction on man- 
slaughter despite evidence of abuse, since 
the evidence did not show that defendant 
murdered his father in the heat of passion 
where he had considered killing him; de- 
fendant had forged the victim's name on a 
life insurance policy, bought a gun, used 
gloves, and shot the victim eight times. 
Clemons v. State, 952 So. 2d 314 (Miss. Ct. 
App. 2007). 

Trial court properly denied defendant's 
proposed heat of passion manslaughter 
instruction where there was no violent, 
uncontrollable rage at the time of the 
incident; three eyewitnesses testified that 
defendant blocked in a truck belonging to 
his estranged wife's boyfriend, walked 
over to the truck, opened the door, and 
shot three times. Livingston v. State, 943 
So. 2d 66 (Miss. Ct. App. 2006), writ of 
certiorari denied by 942 So. 2d 164, 2006 
Miss. LEXIS 708 (Miss. 2006). 

In a felony murder prosecution, the trial 
court did not err denying defendant a 
lesser-included offense instruction on heat 
of passion manslaughter, Miss. Code Ann. 
§ 97-3-35, as the granting of such an 
instruction would have been purely specu- 
lative and not supported by the evidence. 
Moody v. State, 841 So. 2d 1067 (Miss. 
2003). 

A defendant should not be denied a 
manslaughter instruction where he or she 
could have been lawfully indicted and 
prosecuted for manslaughter as easily as 
capital murder. Butler v. State, 608 So. 2d 
314 (Miss. 1992). 

It was not error for trial court to give 
jury manslaughter instruction where 
facts of case presented issue to jury on 
murder, despite defendant not asking for 
instruction and objecting to such instruc- 
tion. Crawford v. State, 515 So. 2d 936 
(Miss. 1987). 

The trial court in a murder prosecution 
properly refused to instruct jury on the 
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lesser-included offense of manslaughter, 
as denned in this section, since there was 
no evidentiary basis in the record that the 
defendant had acted without malice afore- 
thought and in the heat of passion. Fair- 
child v. State, 459 So. 2d 793 (Miss. 1984). 

In a prosecution for capital murder of a 
police officer while acting within his offi- 
cial capacity, a manslaughter instruction 
was properly refused, where it was un- 
warranted by the evidence, and where the 
instruction tendered by the defendant was 
erroneous inasmuch as it omitted "by the 
use of a deadly weapon, without authority 
of law and not in necessary self-defense." 
Johnson v. State, 416 So. 2d 383 (Miss. 
1982), writ denied, 449 So. 2d 1207 (Miss. 
1984). 

Trial court did not err in murder pros- 
ecution in granting an instruction advis- 
ing the jury that should they convict de- 
fendant of manslaughter, the court might 
sentence defendant to the penitentiary for 
a term not to exceed 20 years. Flanagan v. 
National Fire Ins. Co., 277 So. 2d 115 
(Miss. 1973). 

Where defendant was convicted of man- 
slaughter under an instruction granted by 
the state to that effect and the evidence 
would have justified a conviction of mur- 
der, an instruction on manslaughter, even 
if not authorized by the evidence, was not 
reversible error. West v. State, 233 Miss. 
730, 103 So. 2d 437 (1958). 

Where the full acceptance of the state's 
evidence would have sustained a finding 
that the defendant was guilty of murder, 
but the jury could, and evidently did, find 
that the defendant shot in the heat of 
passion, instructions, both as to murder 
and manslaughter, were proper. Barnett v. 
State, 232 Miss. 208, 98 So. 2d 656 (1957). 

Where the evidence is sufficient to con- 
vict for murder the defendant cannot com- 
plain of the granting of a manslaughter 
instruction, if he has been convicted of 
manslaughter. Woods v. State, 229 Miss. 
563, 91 So. 2d 273 (1956). 

Granting to state of two instructions 
defining manslaughter and authorizing 
verdict in that degree is not reversible 
error in murder prosecution in which 
there is present no element of manslaugh- 
ter and jury finds defendant guilty of 
murder. Merrell v. State, 39 So. 2d 306 
(Miss. 1949). 



Where defendant is convicted of man- 
slaughter on a charge of murder, he can- 
not complain of the giving of a murder 
instruction, as he was not prejudiced 
thereby. Crockerham v. State, 202 Miss. 
25, 30 So. 2d 417 (1947). 

13. — Dangerous weapon. 

Omission of statutory phrase "by use of 
dangerous weapon" in manslaughter in- 
struction is harmless where all witnesses, 
including defendant, have testified that 
deceased was killed with pistol belonging 
to defendant and instructions are not oth- 
erwise erroneous. Kelly v. State, 463 So. 
2d 1070 (Miss. 1985). 

In a case where it was alleged that the 
defendant "stomped" the decedent to 
death it was not prejudicial error to grant 
the state's instruction that manslaughter 
is the killing of a human being without 
malice with a dangerous weapon in the 
language of this section [Code 1942, 
§ 2226], although more properly the in- 
struction should have been framed under 
Code 1942, § 2225. King v. State, 251 
Miss. 161, 168 So. 2d 637 (1964). 

In a prosecution for manslaughter 
where instruction to the jury omitted the 
words "by the use of a dangerous weapon," 
which are contained in the statutory defi- 
nition of the crime of manslaughter, the 
omission was harmless. Robinson v. State, 
223 Miss. 303, 78 So. 2d 134 (1955). 

14. — Request for instructions. 

Defendant's requested instruction on 
manslaughter was properly denied in de- 
fendant's trial for capital murder because 
the evidence did not support a lesser- 
included instruction. Husband v. State, 23 
So. 3d 550 (Miss. Ct. App. 2009), writ of 
certiorari dismissed by 31 So. 3d 1217, 
2010 Miss. LEXIS 218 (Miss. 2010). 

In a case in which defendant was con- 
victed of murder, the trial court properly 
refused defendant's requested jury in- 
structions on manslaughter, as there was 
insufficient evidence in the record to sup- 
port the elements of manslaughter. There 
was no evidence in the record from which 
the jury could have determined the killing 
occurred during heat of passion. Alford v. 
State, 5 So. 3d 1138 (Miss. Ct. App. 2008), 
writ of certiorari denied by 11 So. 3d 1250, 
2009 Miss. LEXIS 185 (Miss. 2009). 
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Where the accused stabbed and killed 
the decedent without justification, under 
the state's evidence it was not incumbent 
on the prosecution to request a man- 
slaughter instruction, although it would 
have been proper to do so. Rogers v. State, 
222 Miss. 609, 76 So. 2d 702 (1955). 

Accused, convicted of manslaughter, 
cannot complain on appeal of court's fail- 
ure to define manslaughter, if he did not 
ask for such instruction. Dalton v. State, 
141 Miss. 841, 105 So. 784 (1925). 

15. — Peremptory instructions. 

Defendant was not entitled to peremp- 
tory instruction that jury must rest its 
verdict exclusively on testimony of defen- 
dant and his wife, who were sole eyewit- 
nesses to events, where defendant's ac- 
count given to officers shortly after 
incident differed in material particulars 
from his testimony at trial; in first state- 
ment, defendant merely said that he had 
shot wife and victim, without mentioning 
any struggle; defendant's statement made 
at police station and testimony at trial 
was of struggle between defendant and 
victim; struggle of magnitude described by 
defendant should reasonably have been 
mentioned to officers at scene and those 
who later investigated incident. Jordan v. 
State, 513 So. 2d 574 (Miss. 1987). 

Instruction given by court, after jury 
states that it is hung at vote of 10 votes in 
favor of murder verdict and 2 in favor of 
manslaughter verdict which in effect pe- 
remptorily directs jury to return man- 
slaughter conviction without regard to 
personal convictions of jurors is impermis- 
sibly coercive where instruction is given 
after jury has deliberated for equivalent of 
full day without agreeing and verdict con- 



victing defendant of manslaughter in- 
stead of murder is returned within min- 
utes after instruction is given. Isom v. 
State, 481 So. 2d 820 (Miss. 1985). 

16. — Reasonable doubt. 

In a manslaughter prosecution arising 
out of use of deadly weapon, the lower 
court did not commit error in refusing to 
grant accused's requested instruction, 
purporting to define the doctrine of rea- 
sonable doubt, where the accused had 
obtained other instructions which cor- 
rectly stated the applicable rules of law 
relating to the presumption of innocence 
and requirement of proof of guilt beyond 
every reasonable doubt. Whitehead v. 
State, 246 Miss. 530, 151 So. 2d 196 
(1963). 

Where practically all of the evidence 
was direct testimony, the defendant was 
not entitled to an instruction that the 
state's proof must exclude every other 
reasonable hypothesis consistent with his 
innocence. Reed v. State, 229 Miss. 440, 91 
So. 2d 269 (1956). 

17. Miscellaneous. 

Where a decedent was killed in a colli- 
sion with an employer's employee, and the 
widow brought a wrongful death suit, the 
collision was excluded from coverage un- 
der the employer's commercial automobile 
insurance policy because (1) the employ- 
ee's manslaughter conviction collaterally 
estopped defendants from re-litigating the 
question of whether the employee in- 
tended to cause the decedent's death, and 
(2) the manslaughter conviction negated 
any finding that the decedent's death was 
an "accident." Capital City Ins. Co. v. 
Hurst, 632 F.3d 898 (5th Cir. 2011). 



RESEARCH REFERENCES 



ALR. Mental or emotional condition as 
diminishing responsibility for crime. 22 
A.L.R.3d 1228. 

Standard for determination of reason- 
ableness of criminal defendant's belief, for 
purposes of self-defense claim, that physi- 
cal force is necessary — modern cases. 73 
A.L.R.4th 993. 



Homicide: Liability where death imme- 
diately results from treatment or mis- 
treatment of injury inflicted by defendant. 
50 A.L.R.5th 467. 

Am Jur. 40 Am. Jur. 2d, Homicide 
§§ 48 et seq. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes §§ 40-57 (homicide). 
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7 Am. Jur. Trials, Homicide §§ 1 et seq. 
CJS. 40 C.J.S., Homicide §§ 35, 98, 99, 
125. 

Law Reviews. 1984 Mississippi Su- 
preme Court Review: Criminal Law. 55 
Miss. L. J. 77, March, 1985. 

Practice References. McCloskey and 



Schoenberg, Criminal Law Deskbook 
(Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



§ 97-3-37. Homicide; killing of an unborn child; "human be- 
ing" includes unborn child at every stage of gestation from 
conception until live birth for purposes of offenses of as- 
sault and homicide; "unborn child" denned; intentional in- 
jury to pregnant woman; penalties; provisions of section not 
applicable to legal medical procedures, including abortion. 

(1) For purposes of the offenses enumerated in this subsection (1), the 
term "human being" includes an unborn child at every stage of gestation from 
conception until live birth and the term "unborn child" means a member of the 
species homo sapiens, at any stage of development, who is carried in the womb: 

(a) Section 97-3-7, simple and aggravated assault and domestic vio- 
lence; 

(b) Section 97-3-15, justifiable homicide; 

(c) Section 97-3-17, excusable homicide; 

(d) Section 97-3-19, murder, capital murder; 

(e) Section 97-3-27, homicide while committing a felony; 

(f) Section 97-3-29, homicide while committing a misdemeanor; 

(g) Section 97-3-33, killing a trespasser unnecessarily; 

(h) Section 97-3-35, killing without malice in the heat of passion; 

(i) Section 97-3-45, homicide by means of a dangerous animal; 
(j) Section 97-3-47, all other homicides; 

(k) Section 97-3-61, poisoning with intent to kill or injure. 

(2) A person who intentionally injures a pregnant woman is guilty of a 
crime as follows: 

(a) If the conduct results in a miscarriage or stillbirth by that indi- 
vidual, a felony punishable by imprisonment for not more than twenty (20) 
years or a fine of not more than Seven Thousand Five Hundred Dollars 
($7,500.00), or both. 

(b) If the conduct results in serious physical injury to the embryo or 
fetus, a felony punishable by imprisonment for not more than twenty (20) 
years or a fine of not more than Five Thousand Dollars ($5,000.00), or both. 

(c) If the conduct results in minor physical injury to the embryo or fetus, 
a misdemeanor punishable by imprisonment for not more than six (6) 
months or a fine of not more than One Thousand Dollars ($1,000.00), or both. 

(3) The provisions of this section shall not apply to any legal medical 
procedure performed by a licensed physician or other licensed medical profes- 
sional, including legal abortions, when done at the request of a mother of an 
unborn child or the mother's legal guardian, or to the lawful dispensing or 
administration of lawfully prescribed medication. 
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(4) Nothing contained in this section shall be construed to prohibit 
prosecution of an offender pursuant to the provisions of any other applicable 
statute. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (8); 1857, ch. 64, art. 
172; 1871, § 2635; 1880, § 2883; 1892, § 1156; 1906, § 1234; Hemingway's 
1917, § 964; 1930, § 992; 1942, § 2222; Laws, 2000, ch. 337, § 1; Laws, 2004, 
ch. 515, § 3; Laws, 2004, ch. 521, § 1; Laws, 2011, ch. 307, § 1, eff from and 
after July 1, 2011. 

Joint Legislative Committee Note — - Section 3 of ch. 515 Laws, 2004, effective 
from and after passage (approved May 4, 2004), amended this section. Section 1 of ch. 
521, Laws, 2004, effective from and after July 1, 2004 (approved May 6, 2004), also 
amended this section. As set out above, this section reflects the language of Section 1 of 
ch. 521, Laws, 2004, pursuant to Section 1-3-79 which provides that whenever the same 
section of law is amended by different bills during the same legislative session, and the 
effective dates of the amendments are the same, the amendment with the latest 
approval date shall supersede all other amendments to the same section approved on an 
earlier date. 

Cross References — Suspension or revocation of a physician's license for partici- 
pating in an abortion, see § 73-25-29. 

Killing of an unborn child, as provided in this section, defined as crime of violence, see 
§ 97-3-2. 

Penalty for manslaughter, see § 97-3-25. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

2. Evidence. 

1. In general. 

In order to sustain a conviction under 
this section, it is not necessary to prove 
that the defendant knew that the mother 
was pregnant or that the deceased baby 
was "quick." Sitton v. State, 760 So. 2d 28 
(Miss. Ct. App. 1999). 

In a prosecution for manslaughter aris- 
ing from an automobile accident in which 
a woman and her twin unborn fetuses 
were killed, the court properly admitted 
into evidence an autopsy photograph of 
the unborn twins since it was of consider- 
able probative value in demonstrating 
that the babies were "quick." Sitton v. 
State, 760 So. 2d 28 (Miss. Ct. App. 1999), 
opinion withdrawn by, substituted opinion 
at 760 So. 2d 28, 1999 Miss. App. LEXIS 
595 (Miss. Ct. App. 1999). 

Evidence was sufficient to show child 
was "quick" as used in statute and to 
support conviction for manslaughter in 
death of unborn fetus where state pre- 



sented testimony of husband of victim to 
effect that at times prior to shooting he 
had placed his hand over victim's stomach 
and had felt unborn child move and expert 
medical testimony showed that babies 
move in womb from roughly 10th week of 
gestation and this baby was almost 32 
weeks. Willis v. State, 518 So. 2d 667 
(Miss. 1988). 

Evidence was sufficient to support con- 
viction for manslaughter in death of un- 
born fetus, despite claim of defendant that 
state failed to prove willful intent to harm 
child, where defendant threatened victim 
and then willfully fired 4 shots at her with 
shotgun, knowing this would likely result 
in death of unborn child. Willis v. State, 
518 So. 2d 667 (Miss. 1988). 

Evidence was sufficient to show defen- 
dant knew victim was pregnant and to 
support conviction for manslaughter in 
death of unborn fetus where there was 
undisputed testimony that woman was 
obviously pregnant, in her 7th month, 
there was substantial evidence that defen- 
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dant knew victim personally and also 
knew or should have known of her preg- 
nancy, and defendant lived with victim's 
brother-in-law about 1/10 mile away and 
visited often in home during her preg- 
nancy; photographs of victim confirmed 
obviousness of her pregnancy. Willis v. 
State, 518 So. 2d 667 (Miss. 1988). 

Where defendant allegedly murdered 
the mother of an unborn quick child, re- 
sulting in the death of the child, that the 
act did not merge into one crime of murder 
under this section, and, therefore, the 
death of the unborn child could support a 
separate charge of manslaughter. State v. 
Willis, 457 So. 2d 959 (Miss. 1984). 

A state may not require that abortions, 
prior to the end of the first trimester, be 
performed only in hospitals. Doe v. Bolton, 
410 U.S. 179, 93 S. Ct. 739, 35 L. Ed. 2d 
201 (1973), reh'g denied, 410 U.S. 959, 93 
S. Ct. 1410, 35 L. Ed. 2d 694 (1973). 

Prior to the end of the first trimester of 
pregnancy, an attending physician, in con- 
sultation with his patient, is free to deter- 
mine, without regulation by the state, 
that in his medical judgment, the patient's 
pregnancy should be terminated, and if 
such a decision is reached, the physician's 
judgment may be effectuated by an abor- 
tion free of interference by the state. Roe 
v. Wade, 410 U.S. 113, 93 S. Ct. 705, 35 L. 
Ed. 2d 147 (1973), concurring opinion, 410 
U.S. 179, 93 S. Ct. 755, 35 L. Ed. 2d 147 
(1973), concurring opinion, 410 U.S. 179, 
93 S. Ct. 756, 35 L. Ed. 2d 147 (1973), 
dissenting opinion, 410 U.S. 179, 93 S. Ct. 
762, 35 L. Ed. 2d 147 (1973), reh'g denied, 
410 U.S. 959, 93 S. Ct. 1409, 35 L. Ed. 2d 
694 (1973). 

From and after the end of the first 
trimester of pregnancy, a state may regu- 



late the abortion procedure to the extent 
that the regulation reasonably relates to 
the preservation and protection of mater- 
nal health. Roe v. Wade, 410 U.S. 113, 93 
S. Ct. 705, 35 L. Ed. 2d 147 (1973), con- 
curring opinion, 410 U.S. 179, 93 S. Ct. 
755, 35 L. Ed. 2d 147 (1973), concurring 
opinion, 410 U.S. 179, 93 S. Ct. 756, 35 L. 
Ed. 2d 147 (1973), dissenting opinion, 410 
U.S. 179, 93 S. Ct. 762, 35 L. Ed. 2d 147 
(1973), reh'g denied, 410 U.S. 959, 93 S. 
Ct. 1409, 35 L. Ed. 2d 694 (1973). 

State regulation protective of fetal life 
after viability has both logical and biologi- 
cal justifications, and if a state is inter- 
ested in protecting fetal life after viability, 
it may proscribe abortion during that pe- 
riod except when it is necessary to pre- 
serve the life or health of the mother. Roe 
v. Wade, 410 U.S. 113, 93 S. Ct. 705, 35 L. 
Ed. 2d 147 (1973), concurring opinion, 410 
U.S. 179, 93 S. Ct. 755, 35 L. Ed. 2d 147 
(1973), concurring opinion, 410 U.S. 179, 
93 S. Ct. 756, 35 L. Ed. 2d 147 (1973), 
dissenting opinion, 410 U.S. 179, 93 S. Ct. 
762, 35 L. Ed. 2d 147 (1973), reh'g denied, 
410 U.S. 959, 93 S. Ct. 1409, 35 L. Ed. 2d 
694 (1973). 

2. Evidence. 

A photograph of two unborn fetuses was 
properly admitted into evidence as the 
picture was of considerable probative 
value in demonstrating that the babies 
were "quick", and where the photograph 
showed two well-formed infants lying on a 
blanket, the fetuses were clean, and the 
only visible inference of injury was the 
presence of several small birthmarks on 
the face of one infant. Sitton v. State, 760 
So. 2d 28 (Miss. Ct. App. 1999). 



RESEARCH REFERENCES 



ALR. Necessity, to warrant conviction 
of abortion, that fetus be living at time of 
commission of acts. 16 A.L.R.2d 949. 

Pregnancy as element of abortion or 
homicide based thereon. 46 A.L.R.2d 
1393. 

Entrapment defense in sex offense pros- 
ecutions. 53 A.L.R.2d 1156. 

Homicide based on killing of unborn 



child. 40 A.L.R.3d 444. 

Proof of live birth in prosecution for 
killing newborn child. 65 A.L.R.Sd 413. 

Homicide: sufficiency of evidence of 
mother's neglect of infant born alive, in 
minutes or hours immediately following 
unattended birth, to establish culpable 
homicide. 40 A.L.R.4th 724. 

Am Jur. 40 Am. Jur. 2d, Homicide, 
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§§ 8, 9. 

49 Am. Jur. Proof of Facts 2d 191, Dam- 
ages for Wrongful Death of Child. 

Lawyers' Edition. Validity, under Fed- 
eral Constitution, of abortion laws. 28 L. 
Ed. 2d 1053. 

Practice References. McCloskey and 
Schoenberg, Criminal Law Deskbook 
(Matthew Bender). 



Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



§ 97-3-39. Homicide; drunken doctor, etc., unintentionally 
causing death. 

If any physician or other person, while in a state of intoxication, shall, 
without a design to effect death, administer or cause to be administered, any 
poison, drug, or other medicine, or shall perform any surgical operation on 
another, which shall cause the death of such other person, he shall be guilty of 
manslaughter. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (17); 1857, ch. 64, 
art. 181; 1871, § 2644; 1880, § 1892, § 1165; 1906, § 1243; Hemingway's 1917, 
§ 973; 1930, § 1001; 1942, § 2231. 



Cross References — Suspension or revocation of physician's license, see § 73-25-27. 
Manslaughter, as provided in this section, defined as crime of violence, see § 97-3-2. 
Penalty for manslaughter, see § 97-3-25. 



RESEARCH REFERENCES 



ALR. When intoxication deemed invol- 
untary so as to constitute a defense to 
criminal charge. 73 A.L.R.3d 195. 

Homicide: physician's withdrawal of life 
supports from comatose patient. 47 
A.L.R.4th 18. 

Homicide: Liability where death imme- 
diately results from treatment or mis- 



treatment of injury inflicted by defendant. 
50 A.L.R.5th 467. 

Am Jur. 40 Am. Jur. 2d, Homicide § 94. 

CJS. 40 C.J.S., Homicide §§ 126-129, 
133. 



§ 97-3-41. Homicide; overloading boat. 

Any person navigating any boat or vessel for gain, who shall wilfully or 
negligently receive so many passengers, or such quantity of lading, that by 
means thereof such boat or vessel shall sink or overset, and thereby any 
human being shall be drowned or otherwise killed, shall be guilty of man- 
slaughter. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (15); 1857, ch. 64, 
art. 179; 1871, § 2642; 1880, § 2890; 1892, § 1163; 1906, § 1241; Hemingway's 
1917, § 971; 1930, § 999; 1942, § 2229. 

Cross References — Liability of ships and vessels for causing injury or death, see 
§ 11-7-175. 

Manslaughter, as provided in this section, defined as crime of violence, see § 97-3-2. 



356 



Crimes Against Persons 



§ 97-3-45 



Penalty for manslaughter, see § 97-3-25. 

RESEARCH REFERENCES 

ALR. Criminal liability for injury or Law Reviews. Murder and Man- 
death caused by operation of pleasure slaughter in Mississippi: Unintentional 
boat. 8 A.L.R.4th 886. Killings, 71 Miss. L.J. 1, Fall, 2001. 

Am Jur. 40 Am. Jur. 2d, Homicide § 93. 

CJS. 40 C.J.S., Homicide, §§ 126-129, 
133. 

§ 97-3-43. Homicide; ignorant or negligent management of 
steamboat or railroad engine. 

If any captain, engineer, or any other person having charge of a steamboat 
or railroad engine connected with a car or cars used for the conveyance of 
passengers; or if the engineer or other person having charge of the boiler of 
such boat or engine, or of any other apparatus for the generation of steam, 
shall, from ignorance or gross neglect, or for the purpose of excelling any other 
boat in speed, or for the purpose of unusual speed, create or allow to be created 
such an undue quantity of steam as to burst or break the boiler or other 
apparatus in which it shall be generated, or any apparatus or machinery 
connected therewith, or shall thereby cause the said engine or cars to run off 
of said railroad track, or from any other ignorant or gross neglect shall permit 
or cause such cars or engine to be thus thrown, by which bursting, breaking, or 
running off the track any person shall be killed, every such captain, engineer, 
or other person, shall be guilty of manslaughter. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (16); 1857, ch. 64, 
art. 180; 1871, § 2643; 1880, § 2891; 1892, § 1164; 1906, § 1242; Hemingway's 
1917, § 972; 1930, § 1000; 1942, § 2230. 

Cross References — Actions for wrongful death, see § 11-7-13. 
Liability of ships and vessels for causing death or injury, see § 11-7-175. 
Liability of railroads for causing death or injury, see §§ 77-9-229 et seq. 
Manslaughter, as provided in this section, denned as crime of violence, see § 97-3-2. 
Penalty for manslaughter, see § 97-3-25. 

RESEARCH REFERENCES 

Am Jur. 40 Am. Jur. 2d, Homicide Law Reviews. Murder and Man- 
§§ 92, 93. slaughter in Mississippi: Unintentional 

CJS. 40 C.J.S., Homicide §§ 126-129, Killings, 71 Miss. L.J. 1, Fall, 2001. 
133. 

§ 97-3-45. Homicide; owner of dangerous animal. 

If the owner of a mischievous animal, knowing its propensity, wilfully 
suffer it to go at large, or shall keep it without ordinary care, and such animal, 
while so at large, or not confined, kill any human being who shall have taken 
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reasonable precautions to avoid the animal, such owner shall be guilty of 
manslaughter. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (14); 1857, ch. 64, 
art. 178; 1871, § 2641; 1880, § 2889; 1892, § 1162; 1906, § 1240; Hemingway's 
1917, § 970; 1930, § 998; 1942, § 2228. 



Cross References — Manslaughter, as provided in this section, defined as crime of 
violence, see § 97-3-2. 

Penalty for manslaughter, see § 97-3-25. 



RESEARCH REFERENCES 



ALR. Landlord's liability to third per- 
son for injury resulting from attack on 
leased premises by dangerous or vicious 
animal kept by tenant. 81 A.L.R.3d 638. 



Am Jur. 40 Am. Jur. 2d, Homicide § 96. 
CJS. 40 C.J.S., Homicide §§ 126-129, 
133. 



§ 97-3-47. Homicide; all other killings. 

Every other killing of a human being, by the act, procurement, or culpable 
negligence of another, and without authority of law, not provided for in this 
title, shall be manslaughter. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (19); 1857, ch. 64, 
art. 182; 1871, § 2645; 1880, § 2893; 1892, § 1166; 1906, § 1244; Hemingway's 
1917, § 974; 1930, § 1002; 1942, § 2232. 



Cross References — Manslaughter, as provided in this section, defined as crime of 
violence, see § 97-3-2. 

Penalty for manslaughter, see § 97-3-25. 



JUDICIAL DECISIONS 



1. In general. 

2. Unlawful act or procurement. 

3. Culpable negligence; generally. 

4. — As wanton disregard to human life. 

5. Negligent operation of vehicle on 

highway; generally. 

6. — Culpable negligence found or sup- 

ported. 

7. — Culpable negligence not found or 

supported. 

8. — Driving while intoxicated. 

9. Indictment. 

10. Burden and degree of proof. 

11. Instructions; generally. 

12. — Peremptory instructions. 

13. Deliberations of jury; verdict. 

14. Corpus Delicti. 

15. Double jeopardy. 

16. Evidence sufficient. 



17. Relationship to voluntary man- 
slaughter. 

1. In general. 

Defendants were properly convicted of 
manslaughter because the form of the 
verdict constituted an intelligent answer 
to the issues submitted to the jury and 
allowed the jury's intent to be understood 
in a reasonably clear manner. James v. 
State, — So. 3d — , 2014 Miss. App. LEXIS 
66 (Miss. Ct. App. Feb. 11, 2014). 

Defendants were properly convicted of 
manslaughter because defendant's did not 
fail to receive a fair and impartial trial 
due to juror misconduct. James v. State, — 
So. 3d — , 2014 Miss. App. LEXIS 66 
(Miss. Ct. App. Feb. 11, 2014). 

Trial court did not err in denying an 
inmate's motion for post-conviction relief 
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because the record contained sufficient 
evidence that the inmate pleaded guilty to 
culpable-negligence manslaughter, Miss. 
Code Ann. § 97-3-47, and aggravated as- 
sault, Miss. Code Ann. § 97-3-7, with 
knowledge and understanding of the ele- 
ments of each crime when the prosecutor's 
on-the-record statement reiterated the 
charging language in the indictment and 
evinced an accurate showing that the in- 
mate was informed of the essential ele- 
ments of the crimes; factual bases existed 
for the pleas because there was substan- 
tial evidence that the inmate committed 
the crimes, and through his plea petitions, 
the inmate was specifically informed of 
the statutory maximum and minimum 
punishment that each crime carried. Wil- 
liams v. State, 31 So. 3d 69 (Miss. Ct. App. 
2010). 

In a manslaughter case, defendant's 
right to a fundamentally fair trial was 
denied because the trial court refused to 
allow the admission of the testimony of 
two police officers under Miss. R. Evid. 
404(a)(2) where there was sufficient testi- 
mony to create a jury issue as to whether 
the victim was the aggressor in the inci- 
dent that led to his death; the officers' 
testimony was relevant to show prior in- 
cidents so that the jury could have placed 
itself in defendant's shoes at the time of 
the incident. Miller v. State, 956 So. 2d 
221 (Miss. 2007). 

Defendant's unlawful killing of the vic- 
tim clearly met all of the elements out- 
lined in Miss. Code Ann. § 97-3-47, and 
the jury would have been entitled to find 
him guilty of manslaughter on the record 
before the appellate court; there was no 
error in defendant's representation at the 
plea proceeding, much less any error so 
prejudicial to rise to the level required by 
Strickland and Bevill; thus, defendant 
failed to prove an exception to the proce- 
dural bar for post-conviction relief. Smith 
v. State, 922 So. 2d 43 (Miss. Ct. App. 
2006). 

Appellate court affirmed defendant's 
sentence for 15 years after pleading guilty 
to manslaughter under Miss Code Ann. 
§ 97-3-47 because Miss. Code Ann. § 97- 
3-25 provided that the sentencing range 
was two to 20 years. Henderson v. State, 
929 So. 2d 391 (Miss. Ct. App. 2006). 



Where defendant presented evidence 
that he was insane when he caused a fatal 
auto accident, and the State did not prove 
beyond a reasonable doubt that he was 
sane, his manslaughter conviction was 
against the overwhelming weight of evi- 
dence and he was entitled to a new trial. 
Hawthorne v. State, 883 So. 2d 86 (Miss. 
2004). 

Evidence was more than sufficient to 
allow the case to go to a jury, and the jury's 
verdict was not against the overwhelming 
weight of the evidence: a witness testified 
as to the events that led to the shooting 
including that defendant had the gun in 
his hands, and defendant admitted having 
fired the shot that killed the victim. Pitts 
v. State, 832 So. 2d 1281 (Miss. Ct. App. 
2002). 

While much of the reported case law on 
the statute deals with manslaughter con- 
victions based on the theory of culpable 
negligence, the language of the statute is 
sufficient to encompass the other general 
form of common law involuntary man- 
slaughter. Miller v. State, 733 So. 2d 846 
(Miss. Ct. App. 1998). 

Conviction of manslaughter by culpable 
negligence was supported by evidence 
that defendant and victim had been play- 
ing with gun all day, defendant picked up 
bracelet and asked victim if he could wear 
it, victim told him no, the 2 started joking 
around and horseplaying, defendant 
grabbed gun and cocked it, defendant put 
gun to victim's head, gun went off, and 
defendant fell to ground and started cry- 
ing; defendant's actions showed conscious, 
wanton, and reckless disregard of likely 
fatal consequences of his willful act that 
created unreasonable risk. Hankins v. 
City of Grenada, 669 So. 2d 85 (Miss. 
1996). 

The evidence was insufficient to support 
a manslaughter conviction where a wit- 
ness told at least 2 people that the victim 
was reaching for a pistol at the time of the 
incident and a gun was found on the 
ground near the victim's body; although 
on the witness stand the witness denied 
making these statements, he was forced to 
admit that he had signed a written state- 
ment to that effect. Kirkland v. State, 573 
So. 2d 681 (Miss. 1990). 

The evidence was not sufficient to estab- 
lish that the defendant was guilty of man- 
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slaughter by culpable negligence with re- 
spect to an automobile accident where the 
State proved only that the defendant's car 
collided with the rear of a pickup truck 
and that the defendant was driving while 
intoxicated, the defendant and his passen- 
ger testified that the defendant was driv- 
ing well, and not recklessly, negligently, 
unlawfully, or at a high rate of speed, and 
no other witnesses contradicted the testi- 
mony of the defendant and his passenger. 
However, the evidence was sufficient to 
support a conviction for the lesser in- 
cluded offense of negligently killing an- 
other while under the influence of intoxi- 
cating liquor. Evans v. State, 562 So. 2d 91 
(Miss. 1990). 

This section is an involuntary man- 
slaughter statute and applies whether the 
instrument causing death was a motor 
vehicle or some other instrument or in- 
strumentality. Craig v. State, 520 So. 2d 
487 (Miss. 1988). 

Prosecuting examination may examine 
defendant in manslaughter prosecution 
who raises defenses of justifiable homicide 
by reason of self-defense as well as excus- 
able homicide by reason of accident or 
misfortune regarding why defendant did 
not back off or flee when deceased pulled 
knife on defendant where jury is specifi- 
cally instructed that defendant is under 
no duty to flee but rather has right to 
stand ground. Burge v. State, 472 So. 2d 
392 (Miss. 1985). 

It is for jury to decide whether slaying 
constitutes manslaughter or justifiable 
homicide by reason of self-defense or ex- 
cusable homicide by reason of accident or 
misfortune where evidence shows that 
during course of argument, deceased dis- 
played knife, defendant pulled gun, 
pointed it at deceased and cocked it, and 
during ensuing scuffle, gun discharged, 
striking deceased. Burge v. State, 472 So. 
2d 392 (Miss. 1985). 

Where the victim was found in a ditch 
near the defendant's pickup truck with his 
breastbone and all of his ribs broken, and 
with a punctured lung, and he died of 
massive hemorrhage and pulmonary 
edema and congestion, and there was 
strong circumstantial evidence pointing to 
the defendant as the assailant of the vic- 
tim, including the defendant's admission 



to state witnesses that he had been drink- 
ing heavily that day and that he had 
struck the victim although he did not 
intend to kill him, the evidence was suffi- 
cient to support a conviction of man- 
slaughter. Vaughn v. Electrolux Corp., 245 
So. 2d 24 (Miss. 1971). 

Under an indictment for manslaughter, 
evidence that the killing was murder is 
admissible. Andrews v. State, 237 Miss. 
875, 116 So. 2d 749 (1960). 

In a suit to cancel a claim of husband to 
property of wife on the ground that he had 
feloniously slain his wife in Ohio and 
thereby forfeited his right to the property 
under Code 1942, § 479, the fact that the 
husband pleaded guilty to manslaughter 
in Ohio does not admit a wilful killing but 
the husband should be allowed to intro- 
duce evidence to explain the circum- 
stances of killing. Henry v. Toney, 211 
Miss. 93, 50 So. 2d 921 (1951). 

In manslaughter, the malice or intent to 
kill must arise from a present provocation 
and this provocation must stem from the 
deceased. Gaddis v. State, 207 Miss. 508, 
42 So. 2d 724 (1949). 

Simple negligence will not support a 
conviction under this provision. General 
Contract Purchase Corp. v. Armour, 125 
F.2d 147 (5th Cir. 1942). 

As respects degree of negligence neces- 
sary to constitute manslaughter, criminal- 
ity cannot be predicated on mere negli- 
gence or carelessness, but may be 
predicated on gross negligence or careless- 
ness constituting such a departure from 
what would be conduct of ordinarily care- 
ful and prudent man under same circum- 
stances as to furnish evidence of indiffer- 
ence to consequences. Bailey v. State, 176 
Miss. 579, 169 So. 765 (1936). 

2. Unlawful act or procurement. 

A father who punished his child and as 
result of which the child died, was guilty 
of manslaughter even though he did not 
intend to kill the child. Hancock v. State, 
209 Miss. 523, 47 So. 2d 833 (1950). 

Where one accused of manslaughter un- 
der this section [Code 1942, § 2232] felo- 
niously put in motion a series of five 
successive events, causally and naturally 
connected from beginning to end, without 
the intervention of any distinctly separate 
and independent agencies to interrupt 
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and overcome the progress of the events in 
their natural course, accused's wrong was 
not only a contributing cause but was the 
proximate cause of death. Henderson v. 
State, 199 Miss. 629, 25 So. 2d 133 (1946). 

Where the evidence was such that the 
jury could infer that the defendant began 
the difficulty with the deceased, and even 
though the deceased was the aggressor, 
the act was unlawful, the killing being the 
unanticipated result flowing from the 
fight in which fists and feet were used, a 
verdict of manslaughter was justified. 
McCaffrey v. State, 185 Miss. 659, 187 So. 
740 (1939). 

Evidence that accused gave six-year-old 
child three swallows of whisky, that child 
died of alcoholic poisoning, and that 
smaller quantities of whisky would be 
necessary to endanger life of child than in 
case of adult held insufficient to sustain 
conviction of manslaughter under cul- 
pable negligence statute, in absence of 
expert testimony that three swallows of 
whisky is sufficient, as probability, to kill 
or seriously injure healthy six-year-old 
child. Jabron v. State, 172 Miss. 135, 159 
So. 406 (1935). 

Evidence held sufficient to support 
manslaughter, where defendant permit- 
ted wife to shoot herself. Gregory v. State, 
152 Miss. 133, 118 So. 906 (1928). 

Killing held to amount to no more than 
manslaughter, where defendant was re- 
sisting unlawful act. Fletcher v. State, 129 
Miss. 207, 91 So. 338 (1922), modified on 
suggestion of error, 129 Miss. 578, 92 So. 
556 (1922). 

3. Culpable negligence; generally. 

Jury was properly informed on de- 
praved-heart murder and culpable-negli- 
gent manslaughter; the court gave de- 
praved-heart murder jury instruction 
which stated that if the jury found that 
appellant killed the victim while engaged 
in the commission of an act eminently 
dangerous to others and evincing a de- 
praved heart, disregarding the value of 
human life, whether or not he had any 
intention of actually killing the victim, 
then the jury should find appellant guilty 
of murder. Culpable negligence was de- 
fined as the conscious and wanton or reck- 
less disregard of the probabilities of fatal 
consequences to others as a result of the 



willful creation of an unreasonable risk 
thereof and it was negligence of a degree 
so gross as to be tantamount to a wanton 
disregard of or utter indifference to the 
safety of human life; accordingly, the jury 
instructions given fully explained the dif- 
ference between depraved-heart murder 
and culpable-negligence manslaughter. 
Westbrook v. State, 29 So. 3d 828 (Miss. 
Ct. App. 2009), writ of certiorari denied en 
banc by 29 So. 3d 774, 2010 Miss. LEXIS 
124 (Miss. 2010), writ of certiorari denied 
by 131 S. Ct. 98, 178 L. Ed. 2d 62, 2010 
U.S. LEXIS 5934, 79 U.S.L.W. 3197 (U.S. 
2010). 

Defendant's conviction for capital mur- 
der and arson was proper; the evidence 
was sufficient because defendant intended 
to severely beat the victim, and then 
moved and burned his body. Those actions 
did not constitute culpable negligence 
manslaughter under Miss. Code Ann. 
§ 97-3-47. Fuqua v. State, 938 So. 2d 277 
(Miss. Ct. App. 2006), writ of certiorari 
denied by 937 So. 2d 450, 2006 Miss. 
LEXIS 541 (Miss. 2006), writ of certiorari 
denied by 549 U.S. 1344, 127 S. Ct. 2037, 
167 L. Ed. 2d 774, 2007 U.S. LEXIS 4043, 
75 U.S.L.W. 3554 (2007). 

In a prosecution under Miss. Code Ann. 
§ 97-3-47, where defendant admitted giv- 
ing the victim two oxycodone pills (for 
which he had a prescription) and finding 
her unconscious the next morning; the 
victim's brother testified that he saw de- 
fendant attempt to inject the victim with 
the drug, that she later appeared intoxi- 
cated, became ill, and vomited; and a 
pathologist testified that the oxycodone 
level in the victim's blood was about 5 x h 
times higher than the toxic level of 
oxycodone, the trial court properly denied 
defendant's motion for a peremptory in- 
struction, as the evidence sufficiently 
proved that the defendant was guilty of 
culpable negligence. Nichols v. State, 868 
So. 2d 355 (Miss. Ct. App. 2003), writ of 
certiorari denied by 868 So. 2d 345, 2004 
Miss. LEXIS 255 (Miss. 2004). 

Where defendant, a security guard, shot 
a man inside a car, who had allegedly 
waived a gun at defendant, and defendant 
argued the evidence only supported a 
charge of culpable negligence manslaugh- 
ter, in each of the cases cited by defendant, 
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the killing had been unintentional, but in 
defendant's case, there was no evidence in 
the record to suggest that defendant did 
not intend to shoot, and substantial evi- 
dence supported defendant's conviction 
for depraved heart murder. Steele v. State, 
852 So. 2d 78 (Miss. Ct. App. 2003), writ of 
certiorari denied by 870 So. 2d 666, 2004 
Miss. LEXIS 395 (Miss. 2004). 

The mere act of taking a four year old 
child on a camping excursion to an area by 
a river does not, of itself, demonstrate 
such an indifference for the safety of the 
child as to rise to the level of culpable 
negligence for purposes of a criminal man- 
slaughter charge; furthermore, demon- 
strating the close proximity of the river to 
the camping area is not enough, standing 
alone, to criminalize a custodial parent's 
failure to provide notation devices for the 
children to wear. Edwards v. State, 755 
So. 2d 443 (Miss. Ct. App. 1999). 

The evidence was sufficient to support 
the conviction of a 14 year old defendant 
for manslaughter where, after being 
scolded by several children for his teasing 
another child about her excessive weight, 
he shot the overweight child in the head 
after she asked him to "stop playing." 
Towner v. State, 726 So. 2d 251 (Miss. Ct. 
App. 1998). 

The crime of aggravated DUI proscribed 
in § 63-11-30(4) is a lesser included of- 
fense necessarily encompassed under the 
crime of manslaughter by culpable negli- 
gence set forth in this section. Mayfield v. 
State, 612 So. 2d 1120 (Miss. 1992). 

Depraved-heart murder as denned in 
§ 97-3-19(l)(b) and culpable-negligence 
manslaughter as denned in this section 
are distinguishable simply by degree of 
mental state of culpability, in that de- 
praved-heart murder involves a higher 
degree of recklessness from which malice 
or deliberate design may be implied; thus, 
an instruction on depraved-heart murder 
did not amount to a "denial, or substantial 
diminishing, of a manslaughter consider- 
ation" by the jury. Windham v. State, 602 
So. 2d 798 (Miss. 1992). 

Evidence indicating that defendant had 
alcohol problem for previous 15 years, 
offered in rebuttal to testimony of defen- 
dant that he had never been admitted to 
hospital for alcohol abuse except on one 



occasion, was not admitted in error where 
evidence was overwhelming that defen- 
dant was guilty. Whitley v. State, 511 So. 
2d 929 (Miss. 1987). 

"Culpable negligence," as used in this 
section, means negligence evincing a reck- 
less disregard for the value of human life, 
and carries the same legal meaning 
whether the instrument causing the death 
is an automobile or something less com- 
monplace; thus, the record in a man- 
slaughter prosecution supported the jury 
verdict of culpable negligence where it 
disclosed, inter alia, that defendant, while 
drunk, had driven into the wrong lane of 
traffic on a straight stretch of road with an 
unobstructed view. Gandy v. State, 373 So. 
2d 1042 (Miss. 1979). 

The actions of a 17-year-old defendant 
in driving a school bus after being in- 
structed not to, reversing the usual route 
and driving in the opposite direction so 
that children were not discharged at the 
side of the road but had to pass in front of 
the bus to reach the side of the road, 
failing to count children as they left the 
bus, and not watching those counted until 
they had passed in front of the bus and 
reached a position of safety, amounted to 
simple negligence but not criminal or cul- 
pable negligence supporting a conviction 
of manslaughter for the death of a child 
who was run over and killed by the bus 
driven by the defendant. Bethea v. 
Bethea, 259 So. 2d 686 (Miss. 1972). 

In a manslaughter prosecution, when 
the testimony of negligence reaches that 
degree of carelessness which is denomi- 
nated as gross negligence and which con- 
stitutes such a departure from what 
would be the conduct of an ordinarily 
careful and prudent person under the cir- 
cumstances, so as to furnish evidence of 
indifference to consequences, the issue 
becomes a question for the jury at that 
point. Day v. Phelps, 244 So. 2d 18 (Miss. 
1971). 

The character of one's conduct as cul- 
pable negligence within the meaning of 
this section [Code 1942, § 2232] is af- 
fected by the circumstances. Smith v. 
State, 197 Miss. 802, 20 So. 2d 701, 161 
A.L.R. 1 (1945). 

Indifference to consequences must, to 
constitute culpable negligence within the 
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meaning of this section [Code 1942, 
§ 2232] , involve a disregard for the safety 
of human life. Smith v. State, 197 Miss. 
802, 20 So. 2d 701, 161 A.L.R. 1 (1945). 

To sustain a conviction of criminal ho- 
micide attributable to negligence, it must 
be shown that a homicide was not improb- 
able under all facts existing at the time. 
Smith v. State, 197 Miss. 802, 20 So. 2d 
701, 161 A.L.R. 1 (1945). 

One may violate the law and yet not be 
culpably negligent in fact. Cutshall v. 
State, 191 Miss. 764, 4 So. 2d 289 (1941). 

Culpable negligence within the mean- 
ing of the statute is that degree of negli- 
gence or carelessness which is denomi- 
nated as gross negligence and which 
constitutes a departure from what would 
be the conduct of an ordinarily careful and 
prudent man under the same circum- 
stances as to furnish evidence of indiffer- 
ence to consequences, and the statute does 
not apply to a case of simple or mere 
negligence. Scott v. State, 183 Miss. 788, 
185 So. 195 (1938). 

"Culpable negligence" within statute 
declaring that killing of a human being by 
culpable negligence is manslaughter held 
to mean that degree of negligence or care- 
lessness which is denominated as "gross 
negligence" and which constitutes such a 
departure from what would be the conduct 
of an ordinarily careful and prudent man 
under same circumstances as to furnish 
evidence of indifference to consequences. 
Shows v. State, 175 Miss. 604, 168 So. 862 
(1936). 

Culpable negligence within manslaugh- 
ter statute is omission to do something, or 
doing something which reasonable, pru- 
dent person would or would not do. Rob- 
ertson v. State, 153 Miss. 770, 121 So. 492 
(1928). 

One pointing loaded pistol at another 
and discharging it by act of culpable neg- 
ligence, resulting in death, is guilty of 
manslaughter. Robertson v. State, 153 
Miss. 770, 121 So. 492 (1928). 

4. — As wanton disregard to human 
life. 

Defendant argued that the trial court 
erred in denying his motion for a directed 
verdict because his actions did not consti- 
tute culpable negligence, which was re- 
quired to sustain a conviction for man- 



slaughter. However, the jury heard 
evidence that he was driving at a high 
speed, ran through the red light, hit the 
victim without applying his brakes, and 
then deliberately evaded the police; the 
evidence was sufficient to demonstrate a 
wanton disregard for the safety of human 
life, and it was sufficient to establish cul- 
pable negligence. Montgomery v. State, 
910 So. 2d 1169 (Miss. Ct. App. 2005), writ 
of certiorari dismissed by 921 So. 2d 344, 
2005 Miss. LEXIS 759 (Miss. 2005). 

Under this section culpable negligence 
is "the conscious and wanton or reckless 
disregard of the probabilities of fatal con- 
sequences to others as a result of the 
willful creation of an unreasonable risk 
thereof." In order to maintain the charge, 
the State must prove, beyond a reasonable 
doubt, guilt of such gross negligence on 
the occasion complained of as to evince a 
wanton or reckless disregard for the 
safety of human life, or such an indiffer- 
ence to the consequences of an act under 
the surrounding circumstances as to ren- 
der such conduct tantamount to willful- 
ness. Evans v. State, 562 So. 2d 91 (Miss. 
1990). 

Defendant's negligence did not reach 
the degree required to establish culpable 
negligence within the meaning of this 
section, where the version of the death 
given by defendant, that he was unloading 
his shotgun and, believing there was no 
shell in the chamber, pointed the gun 
toward the ceiling and pulled the trigger, 
resulting in the death of his fiancee, was 
uncontradicted, where the record failed to 
show any horseplay with the shotgun, 
drunkenness, brawling, or any other reck- 
less conduct tantamount to a wanton dis- 
regard of human life, and where no evi- 
dence suggested that defendant had 
intentionally killed his fiancee; thus, his 
conviction would be reversed. Phillips v. 
State, 379 So. 2d 318 (Miss. 1980). 

Involuntary manslaughter by culpable 
negligence within the meaning of Code 
1942 § 2232, is the conscious and wanton 
or reckless disregard of the probabilities 
of fatal consequences to others as the 
result of the wilful creation of an unrea- 
sonable risk. Campbell v. State, 285 So. 2d 
891 (Miss. 1973). 

"Culpable negligence", as used in the 
statute is negligence of a higher degree 
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than that which in civil cases is held to be 
gross negligence, and must be tantamount 
to a wanton disregard of, or utter indiffer- 
ence to, the safety of human life, so clearly 
evidenced as to place it beyond every 
reasonable doubt. Moore v. State, 238 
Miss. 103, 117 So. 2d 469 (1960); Grinnell 
v. State, 230 So. 2d 555 (Miss. 1970). 

The term culpable negligence should be 
construed to mean a negligence of a 
higher degree than that which in civil 
cases is held to be gross negligence, and 
must be a negligence of a degree so gross 
as to be tantamount to a wanton disregard 
of, or utter indifference to, the safety of 
human life, and this shall be so clearly 
evidenced as to place it beyond reasonable 
doubt. Sullivan v. State, 213 Miss. 14, 56 
So. 2d 93 (1952), overruled on other 
grounds, Harrison v. State, 534 So. 2d 175 
(Miss. 1988). 

Culpable negligence within the mean- 
ing of this section [Code 1942, § 2232] is 
not merely such negligence as in a civil 
case would be gross negligence, but must 
be tantamount to a wanton disregard of, 
or utter indifference to, the safety of hu- 
man life, and must be so clearly evident as 
to place it beyond a reasonable doubt. 
Smith v. State, 197 Miss. 802, 20 So. 2d 
701, 161 A.L.R. 1 (1945); Downs v. State, 
206 Miss. 831, 41 So. 2d 19 (1949); Cole- 
man v. State, 208 Miss. 612, 45 So. 2d 240 
(1950). 

Culpable negligence within the mean- 
ing of this section [Code 1942, § 2232] is 
the conscious and wanton or reckless dis- 
regard of the probabilities of fatal conse- 
quences to others as the result of the 
wilful creation of an unreasonable risk 
thereof. Smith v. State, 197 Miss. 802, 20 
So. 2d 701, 161 A.L.R. 1 (1945); Henderson 
v. State, 199 Miss. 629, 25 So. 2d 133 
(1946); Coleman v. State, 208 Miss. 612, 
45 So. 2d 240 (1950). 

5. Negligent operation of vehicle on 
highway; generally. 

In the absence of proof that defendant's 
drinking prior to operating an automobile 
on the highway proximately caused the 
death of another, she should not be con- 
victed of manslaughter under this section. 
Frazier v. State, 289 So. 2d 690 (Miss. 
1974). 



Where the only eyewitnesses to a fatal 
accident were the defendant and his pas- 
senger, and both testified that the de- 
ceased jumped in front of the defendant's 
automobile at a time when the automobile 
was traveling on the roadway in a prudent 
and reasonable manner, and the only evi- 
dence adverse to the defendant was testi- 
mony from one witness that he noticed the 
odor of intoxicating liquor around the de- 
fendant's vehicle, but would not say that 
the defendant was intoxicated, and the 
fact that defendant's automobile traveled 
a distance after striking the deceased, the 
closeness of the question of the defen- 
dant's criminal liability under the cul- 
pable negligence statute and the fact that 
the defendant received none but abstract 
instructions, and none on his theory of the 
case, required that another jury decide 
the matter under proper instruction. Cook 
v. State, 248 So. 2d 434 (Miss. 1971). 

Where the defendant was charged with 
culpable negligence in the operation of an 
automobile on a public highway, resulting 
in the death of another, he was entitled to 
have admitted the testimony of qualified 
witnesses that he had the general reputa- 
tion in the community of his residence of 
being a careful driver. Rosser v. State, 230 
Miss. 573, 93 So. 2d 470 (1957). 

Where a motorist killed three persons 
who were standing on the shoulder of the 
highway, each homicide constituted a 
single and separate offense for which the 
defendant may be tried without being put 
in jeopardy for the same offense. Burton v. 
State, 226 Miss. 31, 79 So. 2d 242 (1955). 

In prosecution under this section [Code 
1942, § 2232] for involuntary manslaugh- 
ter with motor vehicle, it must be shown 
that homicide was not improbable under 
all facts existing at time, in order to sus- 
tain conviction of criminal homicide at- 
tributable to negligence. Coleman v. State, 
208 Miss. 612, 45 So. 2d 240 (1950). 

Defendant's criminal liability is to be 
determined primarily by what occurred at 
the time of, and immediately prior to his 
striking and running over the victim, but 
the jury is entitled to consider his subse- 
quent conduct, including his denial to the 
officers that he had had any accident at 
all, as a circumstance in determining 
whether his entire conduct had been char- 
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acterized by a spirit of wanton disregard 
for the safety of others. Cutshall v. State, 
203 Miss. 553, 35 So. 2d 318 (1948). 

Where a witness in prosecution for 
manslaughter by culpable negligence in 
the operation of a motor car was permit- 
ted to examine his prior written state- 
ment to refresh his recollection, admission 
of testimony to the limited extent that the 
witness' memory was refreshed by the 
statement and the questions of the pros- 
ecuting attorney predicated thereon did 
not violate Section 26 of the Constitution 
on the ground that the written statement 
was given in the absence of defendant and 
without the privilege of cross-examina- 
tion, where it was not introduced in evi- 
dence as an ex parte statement or deposi- 
tion and the jury was not permitted to 
read, or hear the statement read, on the 
trial. Cutshall v. State, 203 Miss. 553, 35 
So. 2d 318 (1948). 

The gist of the offense of involuntary 
manslaughter with a motor vehicle is 
criminal negligence, which must be wan- 
ton or reckless under circumstances im- 
plying danger to human life. Smith v. 
State, 197 Miss. 802, 20 So. 2d 701, 161 
A.L.R. 1 (1945); Coleman v. State, 208 
Miss. 612, 45 So. 2d 240 (1950); Hatcher v. 
State, 230 Miss. 257, 92 So. 2d 552 (1957); 
Smith v. State, 233 Miss. 886, 103 So. 2d 
360 (1958). 

In manslaughter prosecution of truck 
driver charged with culpable negligence in 
driving truck over center line of highway 
at high rate of speed resulting in a "side- 
swiping" of another truck and the killing 
of a passenger, evidence as to whether 
defendant was driving over center line of 
highway as charged held for jury. Shows v. 
State, 175 Miss. 604, 168 So. 862 (1936). 

Motorists' habitual violation of statute, 
limiting speed in closely built-up territory 
to twenty miles an hour, and disregard of 
pedestrians' right by many motorists, fur- 
nish no excuse for courts to refuse to 
enforce law or depart therefrom in case 
wherein facts justify conviction of motor- 
ist for manslaughter in causing pedestri- 
an's death by wilful violation of speed law. 
Wilson v. State, 173 Miss. 372, 161 So. 744 
(1935). 

Culpable negligence of defendant 
charged with manslaughter, based on al- 



leged negligent operation of automobile, 
held for jury. Bradford v. State, 158 Miss. 
210, 127 So. 277 (1930). 

6. —Culpable negligence found or 
supported. 

Although the testimony showed that 
there were two guns fired, a .45 caliber 
pistol and a 9 millimeter pistol, the evi- 
dence was sufficient to convict defendant 
of manslaughter by culpable negligence 
because, in firing his 9 millimeter pistol, 
which he admitted to firing, across a 
crowded parking lot, the jury could have 
found that defendant possessed the con- 
scious and wanton or reckless disregard of 
the probabilities of fatal consequences to 
others as the result of the willful creation 
of an unreasonable risk required to con- 
vict him of manslaughter by culpable neg- 
ligence. Gary v. State, 11 So. 3d 769 (Miss. 
Ct. App. 2009). 

In a prosecution for manslaughter aris- 
ing out the negligent operation of a motor 
vehicle on the highway, the conviction 
would be affirmed where the evidence 
established that the defendant had driven 
his truck into the path of an on-coming 
vehicle, that the defendant had made no 
attempt to avoid the accident, and that his 
blood contained a level of alcohol sufficient 
to impair his reflexes. Atkinson v. State, 
392 So. 2d 205 (Miss. 1980). 

Notwithstanding that defendant's auto- 
mobile did not strike the automobile 
driven by the deceased, and that the neg- 
ligence of the driver whom defendant was 
racing in applying his brakes in such a 
manner as to cause his automobile to skid 
into the oncoming automobile driven by 
the deceased was the immediate cause of 
death, the defendant aided and abetted 
the other driver in the doing of an act 
obviously dangerous to persons using the 
highway in reckless and utter disregard 
for human life and constituted culpable 
negligence within the meaning of Code 
1942 § 2232. Campbell v. State, 285 So. 
2d 891 (Miss. 1973). 

Evidence which established that the de- 
fendant collided with the victims' truck 
while traveling a speed of 70 to 75 miles 
per hour in the wrong lane of a dry road 
surface, while the weather was clear, was 
sufficient to sustain an involuntary man- 
slaughter conviction. Patrick v. State, 249 
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So. 2d 667 (Miss. 1971), cert, denied, 404 
U.S. 1038, 92 S. Ct. 712, 30 L. Ed. 2d 730 
(1972). 

A father pursued by a patrolman be- 
cause of driving without lights is properly 
convicted of negligent manslaughter 
where he instructed his 16-year-old son to 
drive as fast as possible and not stop, and 
the car struck another. Griffin v. State, 
242 Miss. 376, 135 So. 2d 198 (1961). 

One operating automobile at 55-65 
m.p.h. along a relatively narrow street in 
a thickly built-up residential neighbor- 
hood, striking and killing a child, may 
properly be convicted of "culpable negli- 
gence". Moore v. State, 238 Miss. 103, 117 
So. 2d 469 (1960). 

In a prosecution for manslaughter with 
an automobile, the jury was amply justi- 
fied in finding under the evidence that the 
accused was guilty of culpable negligence 
in hitting a child riding a bicycle. Hatcher 
v. State, 230 Miss. 257, 92 So. 2d 552 
(1957). 

Where there was evidence that accused 
recklessly and with a wilful and wanton 
disregard of the safety of others and of 
human life, attempted at a high rate of 
speed to pass a car at the crest of a hill, 
before he could see where he was going, or 
who was coming toward him and as a 
direct result of culpable negligence he 
collided with an oncoming automobile, 
and killed a passenger, the evidence sus- 
tained conviction for manslaughter. 
Dendy v. State, 224 Miss. 208, 79 So. 2d 
827 (1955). 

Accused's culpable negligence in turn- 
ing into the path of and colliding with 
oncoming automobile was the proximate 
cause of the death of passenger in latter 
vehicle, where evidence showed that the 
collision resulted in bodily injuries to de- 
ceased, causing her to lose a considerable 
quantity of blood, and a partial paralysis 
on her right side, necessitating her taking 
to bed, where she remained until as a 
consequence pneumonia developed and 
the pneumonia resulted in her death. 
Henderson v. State, 199 Miss. 629, 25 So. 
2d 133 (1946). 

Evidence warranted jury finding that 
truck driver, in turning out to pass truck 
in front of him and into the path of oncom- 
ing automobile, could have seen, if he had 



looked, such automobile, in support of 
conviction of manslaughter for death of 
passenger in such automobile, in the re- 
sulting collision. Henderson v. State, 199 
Miss. 629, 25 So. 2d 133 (1946). 

Motorist exceeding speed fixed by law 
fails to exercise legal measure of due care 
prescribed by state, and speed so much 
above legal rate as to leave no doubt that 
excess was intentional and wilful consti- 
tutes culpable want of due care as re- 
spects injuries proximately resulting 
therefrom, so that homicide proximately 
caused by such wilful excessive speed is 
manslaughter. Wilson v. State, 173 Miss. 
372, 161 So. 744 (1935). 

Evidence of motorist's wilful and inten- 
tional operation of automobile at speed 
grossly exceeding statutory limit across 
pedestrians' path alongside railroad track 
at street crossing and death of pedestrian 
as proximate or concurrently proximate 
result of such law violation held to sustain 
conviction of manslaughter. Williams v. 
State, 161 Miss. 406, 137 So. 106 (1931). 

7. — Culpable negligence not found or 
supported. 

Evidence was insufficient to sustain de- 
fendant's conviction of culpable negligence 
manslaughter because there was no evi- 
dence presented at trial that defendant 
was speeding or driving recklessly and 
there was no evidence presented to estab- 
lish that defendant had been driving 
while impaired or that defendant had 
been drinking on the day of the crash. All 
the evidence showed was that defendant, 
who may have had a cooler of beer and two 
open beers in his vehicle, lost control of his 
vehicle while negotiating a curve and 
crossed into the victim's lane, thereby 
causing her death; as such, the State 
failed to show that defendant's actions 
rose to the level of wanton or reckless 
conduct or that defendant was negligence 
to such a degree that he was totally indif- 
ferent to the safety of human life. Tate v. 
State, 16 So. 3d 699 (Miss. Ct. App. 2008), 
writ of certiorari denied by 17 So. 3d 99, 
2009 Miss. LEXIS 411 (Miss. 2009). 

The passing of an overtaken vehicle to 
the right, when done under circumstances 
not involving apparent or appreciable 
danger to human life, is not culpable neg- 
ligence within the purview of this section 
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[Code 1942, § 2232]. Goudy v. State, 203 
Miss. 366, 35 So. 2d 308 (1948). 

The careless and negligent driving of an 
automobile on the wrong side of a highway 
is not culpable negligence per se within 
the meaning of this section [Code 1942, 
§ 2232]. Smith v. State, 197 Miss. 802, 20 
So. 2d 701, 161 A.L.R. 1 (1945). 

The statute does not apply to a case in 
which the uncontradicted proof was that a 
motorist was driving between 40 and 45 
miles an hour outside of a business or 
residential district, that although it was 
dark, his lights were in good condition and 
lighted the road ahead of him, that al- 
though it was snowing, the visibility was 
good, that he was watching the road as he 
went, and that there was no sign or inti- 
mation on the highway of a small neigh- 
borhood road out of which an unlighted 
bicycle came darting at 25 miles an hour. 
General Contract Purchase Corp. v. 
Armour, 125 F.2d 147 (5th Cir. 1942). 

That a motorist was driving too fast, 
and because of an attempt to turn at an 
intersection, and in order to avoid a colli- 
sion with another automobile, he lost con- 
trol of his car, ran over the deceased and 
struck a post near the sidewalk, consisted 
of simple or mere negligence not within 
the purview of the statute. Scott v. State, 
183 Miss. 788, 185 So. 195 (1938). 

8. — Driving while intoxicated. 

Court affirmed defendant's conviction of 
negligently causing the death of another 
while operating a vehicle under the influ- 
ence of cocaine because the properly ad- 
mitted urine analysis showed that defen- 
dant had ingested cocaine, and the court 
was unable to say that a reasonable juror 
could not have found beyond a reasonable 
doubt that defendant was guilty. Jones v. 
State, 881 So. 2d 209 (Miss. Ct. App. 
2002), affirmed by 2003 Miss. LEXIS 588 
(Miss. Oct. 30, 2003). 

There was insufficient evidence to sup- 
port a conviction of culpable negligence 
manslaughter where (1) the evidence suf- 
ficiently established the requisite ante- 
cedent link between the defendant's op- 
eration of the motor vehicle in an 
intoxicated state and the car crash that 
resulted in the victim's death, and (2) the 
defendant's conduct demonstrated a suffi- 
cient wanton and reckless disregard for 



the safety of human life and an apathy for 
the consequences of his actions as to make 
that conduct comparable to willfulness. 
Beckham v. State, 735 So. 2d 1059 (Miss. 
Ct. App. 1999). 

Interim digital display of defendant's 
alcoholic blood level by intoxilyzer was 
admissible in prosecution for vehicular 
homicide while under influence of intoxi- 
cating liquor, despite fact that test was 
not completed due to failure of defendant 
to blow into device for sufficient period of 
time; both administering officer and offi- 
cer who calibrated intoxylizer testified 
that interim reading would only show 
erroneously low level, not erroneously 
high level, of blood alcohol, intoxilyzer 
was shown to be working properly, and 
defendant did not attack officers' creden- 
tials or their relevant experience or object 
to their opinion testimony. Temple v. 
State, 679 So. 2d 611 (Miss. 1996). 

Defendant convicted of vehicular homi- 
cide while under influence of intoxicating 
liquor showed no prejudice from denial of 
his pretrial motion for continuance even 
though counsel was appointed eight days 
prior to trial and had two other trials 
scheduled in interim, as defendant made 
adequate presentation of evidence, and, 
despite suggestion that, with more time, 
defendant could have supplied expert tes- 
timony refuting intoxilyzer testimony, re- 
cord reflected no posttrial effort to demon- 
strate that such testimony was available. 
Temple v. State, 679 So. 2d 611 (Miss. 
1996). 

An officer's failure to inform the defen- 
dant that he had a right to refuse the 
officer's request for a blood sample did not 
render the test results inadmissable in a 
manslaughter prosecution against the de- 
fendant where the officer had probable 
cause to obtain the blood sample in that 
the officer knew that the defendant was 
the driver of an automobile which had 
collided head on with another vehicle, the 
collision occurred on a straight and level 
highway when the road condition was dry, 
the officer knew that at least two people 
were dead in the vehicle which the defen- 
dant hit, the officer had observed a beer in 
the defendant's vehicle, and the defendant 
had slurred speech and dilated pupils. For 
a search which would otherwise be illegal, 
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absent consent, knowledgeable waiver of 
one's constitutional right not to be 
searched is guaranteed by Article 3, § 23 
of the Mississippi Constitution. However, 
blood searches which are based upon 
probable cause are not illegal, and, there- 
fore, the question of the defendant's 
knowledgeable waiver was not relevant. 
Longstreet v. State, 592 So. 2d 16 (Miss. 
1991). 

Evidence that the defendant ran a stop 
sign while intoxicated and collided with a 
truck resulting in the death of a passenger 
was not sufficient to prove manslaughter 
by culpable negligence under this section 
but was sufficient to support a conviction 
for the lesser included offense of negli- 
gently killing another while under the 
influence of an intoxicating liquor pursu- 
ant to § 63-11-30. Childs v. State, 521 So. 
2d 882 (Miss. 1988). 

Results of blood-alcohol test performed 
on defendant after automobile accident 
resulting in death of 2 people were admis- 
sible where officers at scene of accident 
smelled alcohol and saw several beer cans 
and whiskey bottle on floorboard, at hos- 
pital informed defendant that he was be- 
ing charged with 2 counts of manslaugh- 
ter, read defendant his rights, and 
requested and obtained his consent for 
blood sample; evidence was sufficient to 
provide probable cause to search for and 
seize evidence of intoxication; contention 
of defendant that test results should not 
have been admissible because evidence 
indicated he was unable to consent was 
rejected, although testimony showed that 
defendant was belligerent and slurred his 
speech, was unco-operative, and unsuc- 
cessfully resisted efforts to procure blood 
sample. Whitley v. State, 511 So. 2d 929 
(Miss. 1987). 

In prosecution for vehicular manslaugh- 
ter, defendant's culpable negligence was 
established by evidence that defendant's 
vehicle eased off road along straight and 
level stretch of interstate highway, strik- 
ing rear of decedent's vehicle which was 
wholly off highway and displaying tail- 
lights, and that defendant smelled of alco- 
hol, slurred his speech, and evidenced a 
.19 percent level of blood alcohol. Gibson v. 
State, 503 So. 2d 230 (Miss. 1987). 

Admission into evidence of results of 
blood alcohol test at trial for manslaugh- 



ter and aggravated assault arising out of a 
motor vehicle accidents was reversible er- 
ror, where deputy sheriff who investigated 
the accident had insufficient probable 
cause to request a blood alcohol test for 
defendant driver, in view of deputy's state- 
ment that he smelled no odor of alcohol on 
defendant either at the accident scene or 
at the hospital, he observed no whiskey 
bottles or beer cans in defendant's car, no 
aspect of defendant's speech, appearance 
or behavior indicated that he was under 
the influence of alcohol, and deputy ad- 
mitted that the real reason for requesting 
the blood alcohol test was because it was 
sheriff department policy to do so when 
someone was killed in an automobile acci- 
dent. Cole v. State, 493 So. 2d 1333 (Miss. 
1986). 

Evidence was insufficient to support a 
manslaughter conviction arising out of an 
automobile accident, where, although de- 
fendant was intoxicated, he was driving in 
the proper lane of travel, there was no 
evidence that his automobile had been 
operating in an unsafe manner, the vic- 
tim's automobile was parked in the middle 
of defendant's lawful lane of traffic with no 
lights on at 2 a.m., and skid marks at least 
82 feet 9 inches before the point of impact 
indicated that he took reasonable evasive 
action once he saw the victim's vehicle. 
Dickerson v. State, 441 So. 2d 536 (Miss. 
1983). 

Where defendant's conviction for man- 
slaughter grew out of an automobile acci- 
dent which occurred at a time when he 
was said to have been driving on the 
wrong side of the road, while intoxicated, 
at a speed of over 100 miles an hour, there 
was more than ample testimony to sustain 
the charge that the accident and death of 
the driver of the automobile struck by the 
defendant was the result of defendant's 
culpable negligence within the meaning of 
this section [Code 1942, § 2232]. Chaffin 
v. State, 227 So. 2d 478 (Miss. 1969). 

One who, in the nighttime and in a 
drunken condition, drives an automobile 
on a public highway, proceeding upgrade 
at a rate of speed of approximately 75 
miles per hour, zigzagging from side to 
side and driving on the wrong side of the 
highway, evinces a wanton and reckless 
disregard for the safety of human life, and 
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such indifference to the consequences of 
his act as to render his conduct tanta- 
mount to wilfulness as to be guilty of 
manslaughter. Hynum v. State, 222 Miss. 
817, 77 So. 2d 313 (1955). 

Evidence that defendant was drunk 
while driving truck on the highway, that 
he was weaving from side to side on the 
highway, and collided with another car, 
killing a passenger therein, sustained con- 
viction under this section [Code 1942, 
§ 2232]. Lester v. State, 209 Miss. 171, 46 
So. 2d 109 (1950). 

Regardless of the deserved condemna- 
tion of drunken driving and the fact that it 
often results in criminal and culpable neg- 
ligence, mere intoxication of the driver of 
an automobile at the time of an accident is 
not sufficient to sustain a conviction of 
manslaughter; and an instruction in such 
case should clearly connect the fact of 
intoxication causally with the resultant 
death and should be made a factor in the 
definition of culpable negligence. Lee v. 
State, 192 Miss. 785, 7 So. 2d 875 (1942). 

The fact of intoxication in the driving of 
an automobile is not sufficient to sustain 
conviction for manslaughter unless it 
thereby contributed to the death by con- 
stituting an element of culpable negli- 
gence. Lee v. State, 192 Miss. 785, 7 So. 2d 
875 (1942). 

That the defendant was driving while 
intoxicated, is sufficient in a prosecution 
for the misdemeanor but for it to be a 
factor in a case involving culpable negli- 
gence it must create an abnormal mental 
and physical condition which tends to de- 
prive one of the clearness of intellect and 
control of himself which he would other- 
wise possess, and in order for the influ- 
ence of intoxicating liquors to be a factor 
in showing criminally culpable negligence 
causing death it must contribute proxi- 
mately both to the establishment of such 
negligence and to the resultant death. 
While the jury would be warranted in 
taking into account any mental and physi- 
cal condition which they found due to the 
influence of intoxicating liquor, it is not 
the fact but the effect of the intoxication 
which is relevant. Cutshall v. State, 191 
Miss. 764, 4 So. 2d 289 (1941). 

While the driving of a vehicle by one 
under the influence of intoxicating liquor 



is a misdemeanor, and the driving of an 
automobile in this condition is therefore 
per se negligence, it does not mean that 
such evidence constitutes a prima facie 
case of manslaughter, and although a jury 
may find that the conduct of the operator 
of an automobile constituted gross negli- 
gence, the violation of the statute is not 
culpable negligence per se. Cutshall v. 
State, 191 Miss. 764, 4 So. 2d 289 (1941). 

Driving while under the influence of 
intoxicating liquor, and the culpable neg- 
ligence resulting in the death of a human 
being are separate offenses for which one 
could be separately prosecuted, and nei- 
ther prosecution would bar the other. 
Cutshall v. State, 191 Miss. 764, 4 So. 2d 
289 (1941). 

Driving automobile while intoxicated, 
in violation of statute, is negligence and is 
culpable, if intoxication is such as to ren- 
der driver incapable of driving with care 
essential to safety of occupants and oth- 
ers. Williams v. State, 161 Miss. 406, 137 
So. 106 (1931). 

At common law, homicide of which in- 
toxication rendering automobilist inca- 
pable of driving with care essential to 
safety of others is proximate cause, is 
"manslaughter." Williams v. State, 161 
Miss. 406, 137 So. 106 (1931). 

9. Indictment. 

To the extent they conflict with the 
ruling that a manslaughter indictment 
that asserts wilful killing is fatally flawed, 
the Mississippi Supreme Court overrules 
Williams v. State, 161 Miss. 406, 137 So. 
106 (1931) and Yazzie v. State, 366 So. 2d 
240 (Miss. 1979). State v. Buckhalter, 119 
So. 3d 1015 (Miss. 2013). 

Defendant's indictment for manslaugh- 
ter was properly dismissed because it was 
fatally flawed. Language in the indict- 
ment that defendant "willfully" caused the 
death of her unborn child stated conduct 
that was addressed in other Miss. Code 
Ann. tit. 97 statutes, rendering the man- 
slaughter statute inapplicable. State v. 
Buckhalter, 119 So. 3d 1015 (Miss. 2013). 

In a prosecution for manslaughter by 
negligent operation of an automobile, the 
citation of an incorrect statute in the in- 
dictment, later amended to substitute this 
section, did not constitute reversible error 
since the citation of the statute in an 
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indictment is mere surplusage. Cowan v. 
State, 399 So. 2d 1346 (Miss. 1981). 

The trial court was correct in overruling 
defendant's demurrer to the indictment in 
a prosecution for manslaughter, notwith- 
standing the contention that the indict- 
ment should have charged that the death 
had occurred "by culpable negligence" and 
that use of the word "willfully" resulted in 
a charge of voluntary rather than involun- 
tary manslaughter. Yazzie v. State, 366 
So. 2d 240 (Miss. 1979). 

Where an indictment charged that the 
defendant unlawfully, feloniously and by 
culpable negligence, did kill a person con- 
trary to Code 1942, § 2220 and against 
the peace and dignity of the State of 
Mississippi, the indictment adequately 
charged the defendant with the offense of 
manslaughter by culpable negligence in 
operation of an automobile, despite the 
mistake in citation of the statute, inas- 
much as reference to the code section in 
the indictment was surplusage and un- 
necessary to the charge of the crime for 
which the defendant was tried. Dendy v. 
State, 224 Miss. 208, 79 So. 2d 827 (1955). 

Manslaughter indictment charging cul- 
pable negligence held not defective be- 
cause not setting forth conduct constitut- 
ing culpable negligence. Williams v. State, 
161 Miss. 406, 137 So. 106 (1931). 

Manslaughter indictment charging de- 
fendant wilfully and feloniously killed cer- 
tain person by culpable negligence held 
not defective because of word "wilful." 
Williams v. State, 161 Miss. 406, 137 So. 
106 (1931). 

Indictment for manslaughter setting up 
alleged negligence in operation of automo- 
bile was sufficient against demurrer. 
Bradford v. State, 158 Miss. 210, 127 So. 
277 (1930). 

10. Burden and degree of proof. 

Defendant's conviction for manslaugh- 
ter by culpable negligence in violation of 
Miss. Code Ann. § 97-3-47 was proper 
because, although defendant had testified 
that he struck the victim only in self- 
defense, the overwhelming weight of the 
evidence suggested otherwise, including 
the fact that the victim was beaten well 
after any possible initial threat had 
passed. Shirley v. State, 942 So. 2d 322 
(Miss. Ct. App. 2006). 



Defendant's guilty plea to manslaugh- 
ter and robbery was voluntary because he 
was informed of the elements of both 
offenses, the trial court assured itself that 
the elements had been explained prior to 
accepting defendant's guilty plea, and the 
specific elements appeared on several 
documents that defendant signed. Neal v. 
State, 936 So. 2d 463 (Miss. Ct. App. 
2006). 

In order to maintain the charge that the 
accused had killed a human being through 
culpable negligence, it was incumbent 
upon the state to prove beyond a reason- 
able doubt that the accused was guilty of 
such gross negligence as to evince on his 
part a wanton and reckless disregard for 
the safety of human life, or such an indif- 
ference to the consequences of his act 
under the surrounding circumstances as 
to render his conduct tantamount to wil- 
fulness. Hynum v. State, 222 Miss. 817, 77 
So. 2d 313 (1955). 

In prosecution for manslaughter by cul- 
pable negligence, state has burden of 
showing beyond reasonable doubt and to 
exclusion of every other reasonable hy- 
pothesis that defendant is guilty of such 
culpable negligence as to justify convic- 
tion of manslaughter. Downs v. State, 206 
Miss. 831, 41 So. 2d 19 (1949). 

In a prosecution under this section 
[Code 1942, § 2232] for the killing of a 
human being through culpable negli- 
gence, it is not necessary to allege or prove 
that the killing was wilfully done, but it is 
incumbent upon the state to prove beyond 
a reasonable doubt that defendant was 
guilty of such gross negligence as to evince 
a wanton or reckless disregard for the 
safety of human life or such an indiffer- 
ence to the consequences of his act under 
the surrounding circumstances as to ren- 
der his conduct tantamount to wilfulness. 
Smith v. State, 197 Miss. 802, 20 So. 2d 
701, 161 A.L.R. 1 (1945). 

11. Instructions; generally. 

Trial court did not err by refusing a 
proposed theory-of-the-case instruction 
because the instruction was redundant. 
James v. State, — So. 3d — , 2014 Miss. 
App. LEXIS 66 (Miss. Ct. App. Feb. 11, 
2014). 

Because the record provided evidence 
corroborating an accomplice's testimony, 
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the trial court was not required to instruct 
the jury to regard the accomplice's testi- 
mony with great caution and suspicion. 
James v. State, — So. 3d — 2014 Miss. 
App. LEXIS 66 (Miss. Ct. App. Feb. 11, 
2014). 

Trial court properly refused a requested 
instruction because, reading all the given 
instructions together, the jury was fairly, 
fully, and accurately instructed regarding 
its duty to consider and weigh the cred- 
ibility of witness testimony. James v. 
State, — So. 3d — , 2014 Miss. App. LEXIS 
66 (Miss. Ct. App. Feb. 11, 2014). 

In a culpable-negligence manslaughter 
case, where evidence of the defendant's 
intoxication was presented to prove culpa- 
bility, the trial court erred by denying 
defendant's requested jury instruction 
stating that the operation of a motor ve- 
hicle while under the influence of intoxi- 
cants could be a factor indicating crimi- 
nally culpable negligence if the influence 
of intoxicants proximately contributed to 
the negligence of the defendant. Hudson v. 
State, 45 So. 3d 1193 (Miss. Ct. App. 
2009), writ of certiorari dismissed by 2010 
Miss. LEXIS 550 (Miss. Oct. 21, 2010). 

In a murder case, there was no error in 
refusing to instruct the jury on man- 
slaughter where defendant was not claim- 
ing self-defense at trial, but alleged that 
someone else committed the crime. Green 
v. State, 982 So. 2d 471 (Miss. Ct. App. 
2008). 

Where defendant was charged with 
murdering her ex-boyfriend, the jury was 
properly instructed regarding manslaugh- 
ter by culpable negligence under Miss. 
Code Ann. § 97-3-47. Based on defen- 
dant's written confession that she went to 
the victim's house to discuss their rela- 
tionship, brought a pistol with her, had an 
argument with the victim, the gun acci- 
dentally discharged, and she attempted 
set fire to his truck, the evidence was 
legally sufficient to support the jury ver- 
dict convicting defendant of murder and 
not manslaughter. Brown v. State, 981 So. 
2d 1007 (Miss. Ct. App. 2007), writ of 
certiorari denied by 981 So. 2d 298, 2008 
Miss. LEXIS 222 (Miss. 2008). 

In a murder case, defendant's right to a 
fair trial was not violated when the jury 
was not instructed on manslaughter un- 



der Miss. Code Ann. § 97-3-47 because 
there was nothing to support a claim that 
a shooting was accidental where defen- 
dant pointed a gun at the victim and shot 
her from four feet away; moreover, the 
evidence indicated that defendant acted 
with malice where defendant and the vic- 
tim were arguing so much that the vic- 
tim's daughter was praying for her life 
prior to the shooting. Page v. State, 989 
So. 2d 887 (Miss. Ct. App. 2007), writ of 
certiorari denied by 993 So. 2d 832, 2008 
Miss. LEXIS 439 (Miss. 2008). 

In a murder case, the facts did not 
support a culpable negligence manslaugh- 
ter instruction because: (1) although de- 
fendant stated he was scared of victim, he 
followed victim into the woods; (2) defen- 
dant's revolver was fired three times; (3) 
firing the revolver three times was un- 
likely to be an accident because the gun's 
trigger actually had to be pulled three 
times; and (4) witnesses stated that they 
did not see a struggle for the gun and that 
defendant pointed the gun at the victim 
and shot him. Chandler v. State, 946 So. 
2d 355 (Miss. 2006). 

Where the objective of an instruction is 
to distinguish culpable negligence man- 
slaughter from depraved heart murder, 
"culpable negligence" should be defined as 
"negligence of a degree so gross as to be 
tantamount to a wanton disregard of, or 
utter indifference to, the safety of human 
life." Clayton v. State, 652 So. 2d 720 
(Miss. 1995). 

It was not error for a trial court to 
refuse to give a defendant's requested in- 
struction regarding manslaughter by cul- 
pable negligence, which offered the civil 
definition of negligence to permit the jury 
to compare civil negligence with the cul- 
pable negligence required for conviction 
under this section, since such an instruc- 
tion is not required for comparison pur- 
poses. However, this does not mean that 
trial courts should never give an instruc- 
tion for such purposes; it is a practice that 
should be encouraged, especially since ju- 
ries are inclined to convict under this 
section when the evidence rises to no more 
than simple negligence. Robinson v. State, 
571 So. 2d 275 (Miss. 1990). 

The use in an instruction for the pros- 
ecution under Code 1942, § 2232 of the 



371 



§ 97-3-47 



Crimes 



term "gross negligence" rather than the 
statutory term "culpable negligence" was 
not erroneous in view of the fact that the 
instruction also referred to the commis- 
sion of acts evidencing a complete disre- 
gard for human life. Parks v. State, 267 
So. 2d 302 (Miss. 1972), cert, denied, 411 
U.S. 947, 93 S. Ct. 1923, 36 L. Ed. 2d 408 
(1973). 

In a murder prosecution, refusal of the 
trial court to grant an instruction that if 
the jury should not be satisfied in their 
own minds beyond a reasonable doubt and 
to the exclusion of every other reasonable 
hypothesis that the defendant had wil- 
fully, unlawfully, feloniously, and of his 
malice aforethought, killed and murdered 
the victim, then it could not find him 
guilty of anything, was proper where 
there was evidence from which the jury 
was fully justified in returning a verdict of 
guilty of manslaughter. Pitts v. State, 257 
So. 2d 521 (Miss. 1972). 

An instruction defining manslaughter 
by culpable negligence was proper under 
the facts of a homicide prosecution, in 
which it was shown that the defendant 
had recklessly shot at and into a house 
known to be occupied by human beings. 
Roberson v. State, 257 So. 2d 505 (Miss. 
1972). 

In a prosecution for involuntary man- 
slaughter by culpable negligence, a charge 
to the jury defining culpable negligence as 
such negligence as evinces a flagrant and 
reckless disregard for the safety of others 
or wilful indifference to the injury liable to 
follow, was erroneous as defining gross 
negligence rather than culpable negli- 
gence. Grinnell v. State, 230 So. 2d 555 
(Miss. 1970). 

Instructions in prosecution under this 
statute [Code 1942, § 2232] held errone- 
ous in charging the jury that they could 
find the defendant guilty if he was driving 
while intoxicated. Jones v. State, 244 
Miss. 596, 145 So. 2d 446 (1962). 

While, in a prosecution for manslaugh- 
ter arising out of an automobile accident, 
the trial court might properly have 
granted an instruction announcing the 
rule of reasonable doubt and informing 
the jurors that each and every one must 
believe defendant guilty beyond a reason- 
able doubt before he should vote to con- 



vict, it was not error to refuse to so in- 
struct where other instructions 
announced the same rules of applicable 
law and prescribed the duties of the ju- 
rors. Smith v. State, 233 Miss. 886, 103 So. 
2d 360 (1958). 

Where, in a prosecution for manslaugh- 
ter arising out of an automobile accident, 
much of the testimony was given by eye- 
witnesses to the event, the accused could 
not complain of the court's refusal to in- 
struct that the jurors should believe the 
accused guilty beyond every reasonable 
doubt and to the exclusion of every rea- 
sonable hypothesis before voting to con- 
vict, which instruction was applicable to 
cases resting entirely upon circumstantial 
evidence. Smith v. State, 233 Miss. 886, 
103 So. 2d 360 (1958). 

In a prosecution for murder an instruc- 
tion that if jury believed from the evidence 
that the defendant intentionally and un- 
lawfully pointed a pistol at and toward a 
crowd not in self-defense and not in un- 
lawful discharge of an official duty and 
discharged the pistol so intentionally 
pointed or aimed and by this discharge 
killed the deceased, then the jury should 
return a verdict of not guilty was im- 
proper. Bass v. State, 54 So. 2d 259 (Miss. 
1951). 

It is not error to grant to state man- 
slaughter instruction, it being contended 
by defense that accused was either guilty 
of murder or was justified in committing 
homicide in necessary self-defense, when 
under all of evidence accused cannot be 
properly convicted of greater offense than 
manslaughter and even that offense is not 
satisfactorily proved beyond every reason- 
able doubt. Leflore v. State, 44 So. 2d 393 
(Miss. 1950). 

Instruction that "culpable negligence" 
within the meaning of this section [Code 
1942, § 2232] "is that degree of negligence 
or carelessness which is denominated as 
gross negligence and which constitutes a 
departure from what would be the conduct 
of an ordinarily careful and prudent man 
under the same circumstances as to fur- 
nish evidence of indifference to conse- 
quence," constituted reversible error. 
Reynolds v. State, 199 Miss. 409, 24 So. 2d 
781 (1946). 

Instruction in prosecution against mo- 
torist for killing a human being through 
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culpable negligence, denning the offense 
in terms of gross negligence, constituted 
prejudicial error. Smith v. State, 197 Miss. 
802, 20 So. 2d 701, 161 A.L.R. 1 (1945); 
Gardner v. State, 23 So. 2d 925 (Miss. 
1945). 

It is reversible error to give an instruc- 
tion, in manslaughter prosecution for cul- 
pable negligence in operating motor ve- 
hicle, misleading the jury into believing 
that mere passing of truck on a hill and 
curve is, of itself, culpable negligence. 
McKinney v. State, 196 Miss. 826, 18 So. 
2d 446 (1944). 

In a trial on a charge of manslaughter 
based on culpable negligence in the driv- 
ing of a truck, an instruction to the jury 
that it was a violation of the criminal law 
to drive a motor vehicle on the highway 
while under the influence of intoxicating 
liquor, and that if they believed the defen- 
dant unlawfully operated a truck on the 
highway while under the influence of in- 
toxicating liquor, and in a manner consti- 
tuting culpable negligence, and that as an 
approximate result thereof the decedent 
was killed, it would be their duty to find 
the defendant guilty as charged, was 
prejudicial error, since it characterized 
certain acts as crimes so as to place the 
jury in the position of finding the defen- 
dant guilty of one crime because guilty of 
another. Cutshall v. State, 191 Miss. 764, 
4 So. 2d 289 (1941). 

In prosecution for manslaughter by au- 
tomobile, instruction that, if defendant 
was exceeding twenty miles per hour and 
exceeding speed at which reasonable or 
prudent man would have driven, he was 
guilty of culpable negligence, and autho- 
rizing conviction if death was proximate 
result of such culpable negligence, held 
reversible error. Bailey v. State, 176 Miss. 
579, 169 So. 765 (1936). 

In prosecution for manslaughter by au- 
tomobile, error in instruction for state 
which was concrete and stated facts war- 
ranting conviction for acts constituting 
mere negligence held not cured by ab- 
stract instruction given for defendant de- 
fining culpable negligence. Bailey v. State, 
176 Miss. 579, 169 So. 765 (1936). 

In prosecution of truck driver for killing 
another through culpable negligence, in- 
struction which gave such definitions for 



"culpable negligence" as the omission to do 
something which a reasonable, prudent, 
and honest man would do, or the doing of 
something which such a man would not do 
under circumstances surrounding par- 
ticular case, held reversible error as au- 
thorizing conviction on simple negligence. 
Shows v. State, 175 Miss. 604, 168 So. 862 
(1936). 

Instruction on rate of speed on highway 
where territory contiguous thereto was 
closely built up held erroneous under evi- 
dence. Bradford v. State, 158 Miss. 210, 
127 So. 277 (1930). 

Instruction jury could not convict defen- 
dant for manslaughter, but of murder, or 
nothing, held properly refused. Robertson 
v. State, 153 Miss. 770, 121 So. 492 (1928). 

12. — Peremptory instructions. 

Defendant was not entitled to a peremp- 
tory instruction under Weathersby v. 
State, 165 Miss. 207, 209, 147 So. 481, 482 
(1933), in a manslaughter case where the 
physical and testimonial evidence contra- 
dicted defendant's statement that a victim 
was shot at close range. Speagle v. State, 
956 So. 2d 237 (Miss. Ct. App. 2006), writ 
of certiorari denied en banc by 957 So. 2d 
1004, 2007 Miss. LEXIS 296 (Miss. 2007). 

A defendant who was convicted of invol- 
untary manslaughter was entitled to a 
peremptory instruction based on the 
Weathersby Rule, and the trial court erred 
in failing to direct a verdict for him where 
the defendant was the only eyewitness, 
there was no substantial contradiction in 
the defendant's statements before and 
during the trial, and the State presented 
no evidence which substantially contra- 
dicted the defendant's version of the alter- 
cation between the victim and the defen- 
dant, which indicated that the victim was 
the aggressor and that the victim died 
because of a heart attack which was not 
caused by any action of the defendant. 
Pritchett v. State, 560 So. 2d 1017 (Miss. 
1990). 

In a manslaughter prosecution, evi- 
dence, including testimony that the defen- 
dant at 6:30 p.m. was so operating his 
automobile as to weave from side to side 
on the road making it difficult for other 
motorists to pass, that at 7:30 p.m. he was 
driving in the center of the road and drove 
his automobile on the side of the road 
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occupied by an oncoming truck driven by 
the deceased, and that after the accident a 
pint bottle of whisky about three-quarters 
empty was found at his feet, but not 
including positive evidence that the defen- 
dant was drunk or had been drinking, at 
best created a mere suspicion that the 
defendant was intoxicated, and failed to 
sustain submission of the question to the 
jury, so that a motion for a directed verdict 
in the defendant's favor should have been 
sustained. Day v. Phelps, 244 So. 2d 18 
(Miss. 1971). 

In prosecution for manslaughter by cul- 
pable negligence in operation of automo- 
bile on highway, peremptory instruction 
for defendant should have been granted 
by trial court at conclusion of evidence 
which showed that defendant was driving 
car in prudent and proper manner, free of 
recklessness prior to accident and that 
when confronted with emergency created 
by oncoming speeding automobile and 
presence of boy on bicycle in center of road 
and sudden darting of boy toward right 
lane of traffic, defendant immediately 
swerved car to right onto shoulder of high- 
way and made every reasonable effort to 
avoid striking boy, even to extent of wreck- 
ing his automobile. Downs v. State, 206 
Miss. 831, 41 So. 2d 19 (1949). 

Error in conviction of crime under this 
section [Code 1942, § 2232] on insuffi- 
cient evidence may be raised for the first 
time on appeal, even though defendant 
made no request for a peremptory charge; 
however, defendant would not be dis- 
charged but case would be remanded to 
permit defendant to make request for pe- 
remptory charge in lower court. Ruffin v. 
State, 203 Miss. 1, 32 So. 2d 882 (1947). 

In prosecution for manslaughter by au- 
tomobile, where case presented fact issue 
as to whether defendant was guilty of 
gross negligence in driving truck, peremp- 
tory instruction for defendant held not 
warranted. Bailey v. State, 176 Miss. 579, 
169 So. 765 (1936). 

13. Deliberations of jury; verdict. 

Evidence did not support murder defen- 
dant's proposed instructions on culpable 
negligence; defendant went to conve- 
nience store where former paramour 
worked, the two argued, former paramour 
locked herself in office, defendant became 



belligerent and former paramour refused 
to open door, defendant went to automo- 
bile and returned with shotgun, defendant 
shot door several times in attempt to enter 
room, defendant shot door knob off with 
first shot, and defendant then loaded and 
fired three more shots through door while 
former paramour screamed and franti- 
cally attempted to summon help. Clark v. 
State, 693 So. 2d 927 (Miss. 1997). 

In prosecution for manslaughter when 
jury during deliberations asked the bailiff 
what the penalty was for manslaughter 
and the bailiff replied that penalty was 
from one month to ten years, and the jury 
subsequently found defendant guilty of 
manslaughter and recommended that ac- 
cused be given mercy of the court, such 
communication affected the integrity of 
the verdict and required reversal of con- 
viction. Horn v. State, 216 Miss. 439, 62 
So. 2d 560 (1953). 

14. Corpus Delicti. 

In defendant's manslaughter trial, two 
eyewitnesses and a police officer testified 
as to the extent and severity of the vic- 
tim's injuries immediately after the acci- 
dent. The victim's wife testified that her 
husband had not been involved in any 
other accidents in which he could have 
sustained severe injuries, and she also 
testified that he died four days later in a 
hospital; thus, the State proved its corpus 
delicti and, in any event, an autopsy was 
not required to establish corpus delicti. 
Montgomery v. State, 910 So. 2d 1169 
(Miss. Ct. App. 2005), writ of certiorari 
dismissed by 921 So. 2d 344, 2005 Miss. 
LEXIS 759 (Miss. 2005). 

15. Double jeopardy. 

Defendant's protection against double 
jeopardy was not violated where he was 
convicted of both manslaughter and rob- 
bery because Miss. Code Ann. § 97-3-47 
did not contain as an element that the 
killing occurred during the commission of 
some other crime. Neal v. State, 936 So. 2d 
463 (Miss. Ct. App. 2006). 

Denial of the inmate's petition for post- 
conviction relief was proper where double 
jeopardy protection was not implicated 
because Miss. Code Ann. § 63-11-30(5) 
required an element not required by Miss. 
Code Ann. § 97-3-47, namely, that of in- 
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toxication. Ramage v. State, 914 So. 2d 
274 (Miss. Ct. App. 2005). 

16. Evidence sufficient. 

Evidence was legally sufficient to prove 
that defendant committed manslaughter 
because the jury could have found that the 
State met every element based on the 
physical evidence and defendant's state- 
ments to investigators; although defen- 
dant later admitted fault in the victim's 
killing, he initially claimed that the victim 
had shot himself, and the physical evi- 
dence suggested that the rifle could have 
been pointed directly at the victim's head. 
Stringer v. State, 131 So. 3d 1182 (Miss. 
2014). 

Where an eyewitness stated that defen- 
dant stabbed a victim, a murder weapon 
was found, and a doctor who performed 
the autopsy stated that it would have been 
nearly impossible for the victim to have 
inflicted such a wound upon herself, there 
was sufficient evidence to support a man- 



slaughter conviction under Miss. Code 
Ann. §§ 97-3-35, 97-3-47. There was no 
need to give a circumstantial evidence 
instruction based on the direct testimony 
of the eyewitness. Brown v. State, 970 So. 
2d 1300 (Miss. Ct. App. 2007). 

17. Relationship to voluntary man- 
slaughter. 

Where a decedent was killed in a colli- 
sion with an employer's employee, and the 
widow brought a wrongful death suit, the 
collision was excluded from coverage un- 
der the employer's commercial automobile 
insurance policy because (1) the employ- 
ee's manslaughter conviction collaterally 
estopped defendants from re-litigating the 
question of whether the employee in- 
tended to cause the decedent's death, and 
(2) the manslaughter conviction negated 
any finding that the decedent's death was 
an "accident." Capital City Ins. Co. v. 
Hurst, 632 F.3d 898 (5th Cir. 2011). 
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§ 97-3-49. Suicide; aiding. 

A person who wilfully, or in any manner, advises, encourages, abets, or 
assists another person to take, or in taking, the latter's life, or in attempting 
to take the latter's life, is guilty of felony and, on conviction, shall be punished 
by imprisonment in the penitentiary not exceeding ten years, or by fine not 
exceeding one thousand dollars, and imprisonment in the county jail not 
exceeding one year. 



SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (7); 1857, ch. 64, art. 
171; 1871, § 2634; 1880, § 2882; 1892, § 1299; 1906, § 1373; Hemingway's 
1917, § 1109; 1930, § 1138; 1942, § 2375. 



Cross References — Assisted suicide not an authorized health care decision, see 
§ 41-41-227. 

Imposition and collection of separate laboratory analysis fee in addition to any other 
assessments and costs imposed by statute on every individual convicted of a felony in 
a case where Crime Laboratory provided forensic science or laboratory services in 
connection with the case, see § 45-1-29. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 



JUDICIAL DECISIONS 



1. In general. 

2. Assisted-suicide instruction not war- 

ranted. 

1. In general. 

Where a defendant has committed an 
intentional tort, questions of whether the 
deceased was induced to take his life by an 
irresistible impulse and whether the in- 
tentional tort was a substantial factor in 
causing his suicide are ordinarily issues 
for the jury. State ex rel. Richardson v. 
Edgeworth, 214 So. 2d 579 (Miss. 1968). 

Where the plaintiffs' evidence made a 
jury issue of whether as a result of the 
defendants' intentional torts in the illegal, 
improper, and perverted use of process for 
an ulterior motive or purpose, the dece- 
dent acted under an irresistible impulse 
and committed suicide, he would, had he 
lived, have a good cause of action against 



the defendants, and under the wrongful 
death statute his widow and children are 
entitled to recover damages which dece- 
dent could have recovered. State ex rel. 
Richardson v. Edgeworth, 214 So. 2d 579 
(Miss. 1968). 

There is rebuttable presumption 
against suicide. Jefferson Std. Life Ins. 
Co. v. Jefcoats, 164 Miss. 659, 143 So. 842 
(1932). 

2. Assisted-suicide instruction not 
warranted. 

Defendant's conviction for murder in 
violation of Miss. Code Ann. § 97-3- 
19(1 )(a) was proper because there was no 
evidence that warranted an assisted-sui- 
cide instruction. Defendant did not claim 
to have advised, encouraged, abetted, or 
assisted the victim to take or in the taking 
of her life; at most, defendant's statement 
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§ 97-3-51. Interstate removal of child under age fourteen by 
noncustodial parent or relative. 

(1) For the purposes of this section, the following terms shall have the 
meaning herein ascribed unless the context otherwise clearly requires: 

(a) "Child" means a person under the age of fourteen (14) years at the 
time a violation of this section is alleged to have occurred. 

(b) "Court order" means an order, decree or judgment of any court of 
this state which is competent to decide child custody matters. 

(2) It shall be unlawful for any noncustodial parent or relative with intent 
to violate a court order awarding custody of a child to another to remove the 
child from this state or to hold the child out of state after the entry of a court 
order. 

(3) Any person convicted of a violation of subsection (2) of this section 
shall be guilty of a felony and may be punished by a fine of not more than Two 
Thousand Dollars ($2,000.00), or by imprisonment in the state penitentiary for 
a term not to exceed three (3) years, or by both such fine and imprisonment. 

(4) The provisions of this section shall not be construed to repeal, modify 
or amend any other criminal statute of this state. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (27, 29); 1857, ch. 64, 
arts. 186, 188; 1871, §§ 2649, 2651; 1880, §§ 2897, 2899; 1892, § 1171; 1906, 
§ 1249; Hemingway's 1917, § 979; 1930, § 1007; 1942, § 2237; Former § 97- 
3-51, repealed, 1980, ch. 394; added, 1984, ch. 469; Laws, 1995, ch. 583, § 1, 
eff from and after July 1, 1995. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 
Venue in kidnapping cases, see § 99-11-13. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 
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§ 97-3-52. Prohibition against selling, buying, offering to sell 
and offering to buy child or unborn child; penalties. 

(1) Selling, buying, offering to sell and offering to buy a child or an unborn 
child is prohibited and, upon conviction, shall be punishable by a fine not to 
exceed Twenty Thousand Dollars ($20,000.00), imprisonment in the custody of 
the Department of Corrections for a term not to exceed ten (10) years, or both. 

(2) This section shall not be construed so as to prohibit any payment to an 
entity licensed for child placing or as otherwise authorized under Section 
43-15-117. 

SOURCES: Laws, 2009, ch. 450, § 13, eff from and after July 1, 2009. 

§ 97-3-53. Kidnapping; punishment. 

Any person who, without lawful authority and with or without intent to 
secretly confine, shall forcibly seize and confine any other person, or shall 
inveigle or kidnap any other person with intent to cause such person to be 
confined or imprisoned against his or her will, or without lawful authority shall 
forcibly seize, inveigle or kidnap any vulnerable person as defined in Section 
43-47-5 or any child under the age of sixteen (16) years against the will of the 
parents or guardian or person having the lawful custody of the child, upon 
conviction, shall be imprisoned for life in the custody of the Department of 
Corrections if the punishment is so fixed by the jury in its verdict. If the jury 
fails to agree on fixing the penalty at imprisonment for life, the court shall fix 
the penalty at not less than one (1) year nor more than thirty (30) years in the 
custody of the Department of Corrections. 

This section shall not be held to repeal, modify or amend any other 
criminal statute of this state. 
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SOURCES: Codes, 1942, § 2238; Laws, 1932, ch. 301; Laws, 1974, ch. 576, § 3; 
Laws, 2004, ch. 365, § 1; Laws, 2011, ch. 341, § 1, eff from and after July 1, 
2011. 

Cross References — Prohibition of person convicted of crimes affecting children or 
other violent crimes from being licensed as foster parent or a foster home, see 
§ 43-15-6. 

Abduction for purposes of marriage, see § 97-3-1. 

Kidnapping, as provided in this section, defined as crime of violence, see § 97-3-2. 
Murder in commission of kidnapping as capital murder, see § 97-3-19. 

JUDICIAL DECISIONS 



I. UNDER CURRENT LAW. 

1. In general. 

2. Elements of offense. 

3. Evidence. 

4. Double jeopardy. 

5. Sentencing; generally. 

6. — Sentence by court. 

7. Defenses. 

8. -15. [Reserved for future use.] 

II. UNDER FORMER § 97-3-51. 

16. In general. 

17. Indictment. 

18. Jury question. 

19. Evidence. 

I. UNDER CURRENT LAW. 

1. In general. 

There was sufficient evidence for the 
jury to convict defendant of capital mur- 
der in violation of Miss. Code Ann. § 97- 
3-19(2)(e) and kidnapping in violation of 
Miss. Code Ann. § 97-3-53 because the 
jury heard defendant's confession of put- 
ting the victim in a headlock and choking 
him, and the trial court noted that defen- 
dant's statement to the police placed him 
at the scene of the crime and also placed 
him at the victim's car while the victim 
was being transported; the verdict was 
not contrary to the overwhelming weight 
of the evidence because defendant con- 
fessed to choking the victim and helping 
his co-defendant secure a plastic bag over 
the victim's head. McBeath v. State, 66 So. 
3d 663 (Miss. Ct. App. 2010), writ of cer- 
tiorari denied by 69 So. 3d 9, 2011 Miss. 
LEXIS 373 (Miss. 2011). 

Under Mississippi law, domestic vio- 
lence, as defined in Miss. Code Ann. § 97- 
3-7(3), is not a lesser-included offense of 



kidnapping, a violation of Miss. Code Ann. 
§ 97-3-53, because the two are indepen- 
dent crimes with distinct elements; the 
elements of domestic violence are not 
among the elements of kidnapping. Busby 
v. State, 956 So. 2d 1112 (Miss. Ct. App. 
2007). 

Defendant was properly convicted of 
kidnapping a child because the offense 
was complete, despite the fact that the 
victim did not take advantage of several 
opportunities to escape when defendant 
stopped the vehicle. Potts v. State, 955 So. 
2d 913 (Miss. Ct. App. 2007). 

Trial court properly accepted defen- 
dant's guilty plea to kidnapping, Miss. 
Code Ann. § 97-3-53; there was a factual 
basis for the acceptance, as defendant's 
act of forcing bank employees into a vault 
while defendant was robbing the bank 
constituted kidnapping. Salter v. State, 
876 So. 2d 412 (Miss. Ct. App. 2003), writ 
of certiorari denied by 878 So. 2d 66, 2004 
Miss. LEXIS 854 (Miss. 2004). 

Kidnapping statute, Miss. Code Ann. 
§ 97-3-53, is not unconstitutionally vague 
because the use of other descriptive words 
in § 97-3-53, such as e.g. and inveigle, 
leave defendants well informed of the 
crimes of which they are accused. Perkins 
v. State, 863 So. 2d 47 (Miss. 2003). 

The venue of a kidnapping and rape 
trial was proper in the county in which the 
kidnapping and violence leading to the 
rape commenced, and in which the de- 
fense counsel admitted that the first con- 
tact between the defendant and the vic- 
tim, which was determined by the jury to 
have been a kidnapping, took place. Erwin 
v. State, 557 So. 2d 799 (Miss. 1990), but 
see Strahan v. State, 729 So. 2d 800 (Miss. 
1998). 
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Under former provisions, when defen- 
dant was tried and convicted of rape, 
robbery, and kidnapping under improper 
multicount indictment charging separate 
offenses, conviction and sentence under 
kidnapping offense would be affirmed and 
remaining charges reversed where entire 
proof in record was relevant to and admis- 
sible under kidnapping charge. Brock v. 
State, 483 So. 2d 358 (Miss. 1986), but see 
McCarty v. State, 554 So. 2d 909 (Miss. 
1989). 

E vidence of the physical facts, the place 
of the slaying, and confessions of defen- 
dant, were sufficient to establish the cor- 
pus delicti of the crime of kidnapping in 
violation of this section, so as to support a 
jury instruction following that statute in a 
prosecution for murder while engaged in 
the commission of the crime of kidnap- 
ping. Wilcher v. State, 448 So. 2d 927 
(Miss. 1984), cert, denied, 469 U.S. 873, 
105 S. Ct. 231, 83 L. Ed. 2d 160 (1984), 
habeas corpus conditionally granted, 978 
F.2d 872 (5th Cir. 1992), reh'g denied, 981 
F.2d 1254 (5th Cir. 1992), cert, denied, 510 
U.S. 829, 114 S. Ct. 96, 126 L. Ed. 2d 63 
(1993), vacated in part, 635 So. 2d 789 
(Miss. 1993). 

In a prosecution for burglary, armed 
robbery, and kidnapping, the defendant's 
request for a directed verdict or a preemp- 
tory instruction on the ground that the 
evidence did not establish that he had 
intended to secretly confine the victim was 
properly rejected where the evidence es- 
tablished that the entire incident con- 
sumed at least five or six hours and the 
defendant and his victim had been in two 
public places for only a short period of 
time, with the victim confined in his own 
automobile for the remainder of the time. 
Woods v. State, 393 So. 2d 1319 (Miss. 
1981). 

Defendant's motion for a directed ver- 
dict in a kidnapping prosecution was im- 
properly denied where the record did not 
disclose any evidence of secret confine- 
ment and where there was no credible 
evidence that the victim was unlawfully 
or forceably restrained by defendant. 
Hinson v. State, 360 So. 2d 934 (Miss. 
1978). 

A comma should have been placed in 
Code 1942 § 2238 after the words "or 



shall inveigle or kidnap another person 
(,)" so that the following clause "with in- 
tent to cause such person to be secretly 
confined or imprisoned against his or her 
will," is a part of the entire sentence and 
refers to "forceably seize and confine" as 
well as to the clause "or shall inveigle or 
kidnap any other person." Aikerson v. 
State, 274 So. 2d 124 (Miss. 1973). 

This section [Code 1942, § 2238] is not 
solely or primarily concerned with the 
kidnapping of children but is broader and 
treats two other types of kidnapping. 
Brooks v. State, 236 So. 2d 751 (Miss. 
1970). 

The state has the choice of indicting an 
alleged kidnapper under either Code 
1942, § 2237 or § 2238. Brooks v. State, 
236 So. 2d 751 (Miss. 1970). 

Recommendation of defendant to mercy 
of court in verdict finding defendant guilty 
of kidnapping child held not to vitiate 
verdict. Allen v. State, 166 Miss. 551, 148 
So. 634 (1933). 

2. Elements of offense. 

Evidence was sufficient to support de- 
fendant's conviction for kidnapping, al- 
though defendant maintained that he did 
not intend to kidnap the victim by confin- 
ing the victim to a small room in a mobile 
home, because kidnapping was not a 
specfic intent crime. Hager v. State, 996 
So. 2d 94 (Miss. Ct. App. 2008), writ of 
certiorari denied by 999 So. 2d 374, 2008 
Miss. LEXIS 630 (Miss. 2008). 

Amount of force required to overtake 
another person's will to resist is directly 
proportional to the development of the 
other's will; therefore, defendant was 
properly convicted of kidnapping a child 
where he used deceit to lure him into a 
vehicle because the state proved all of the 
elements of kidnapping, as required by 
due process. Potts v. State, 955 So. 2d 913 
(Miss. Ct. App. 2007). 

There was sufficient evidence for a ra- 
tional juror to find that the state proved 
beyond a reasonable doubt that defendant 
kidnapped his estranged wife where the 
wife testified that she was forcibly seized, 
confined, and held against her will. Liv- 
ingston v. State, 943 So. 2d 66 (Miss. Ct. 
App. 2006), writ of certiorari denied by 
942 So. 2d 164, 2006 Miss. LEXIS 708 
(Miss. 2006). 
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Trial court did not err in failing to grant 
defendant's motion for a directed verdict 
on the charge of kidnapping because the 
fact that a mother knew where several 
children were during the commission of an 
assault did not invalidate a kidnapping 
conviction; the children were restrained in 
a closet during the mother's assault, and 
the father was not aware of the children's 
whereabouts. Perkins v. State, 863 So. 2d 
47 (Miss. 2003). 

Kidnapping is not a specific intent 
crime; therefore, it is sufficient that the 
surrounding circumstances resulted in a 
way to effectively become kidnapping as 
opposed to the actual intent to kidnap. 
Murphy v. State, 868 So. 2d 1030 (Miss. 
Ct. App. 2003), writ of certiorari denied by 
868 So. 2d 345, 2004 Miss. LEXIS 297 
(Miss. 2004). 

When defendant forced his girlfriend 
into her kitchen, and then into a bedroom 
where he kept her confined for a consider- 
able length of time, all the while holding a 
stun gun, which he had used to stun her, 
the evidence presented at trial was suffi- 
cient to sustain defendant's conviction; 
the prosecution did not have to show as- 
portation. Russell v. State, 832 So. 2d 551 
(Miss. Ct. App. 2002), writ of certiorari 
denied by 832 So. 2d 533, 2002 Miss. App. 
LEXIS 782 (Miss. Ct. App. 2002). 

One may commit the crime of kidnap- 
ping either by secretly confining a victim 
or by confining or imprisoning another 
against his or her will regardless of 
whether the confinement is secret; the 
element of secrecy is not fundamental to a 
kidnapping charge. Culbert v. State, 800 
So. 2d 546 (Miss. Ct. App. 2001). 

The adverb "secretly" modifies the verb 
immediately following; thus, with this 
reading the term "secretly confined" and 
the term "imprisoned" each stand alone as 
terms of art possessed of separate mean- 
ings. Conley v. State, 790 So. 2d 773 (Miss. 
2001). 

Inveigling has no component of force, 
but only of coaxing; one does not forcibly 
inveigle; thus, one can be convicted of 
kidnapping based on coaxing a victim into 
a vehicle with the intent secretly to con- 
fine her against her will. Myers v. State, 
770 So. 2d 542 (Miss. Ct. App. 2000). 

In order to convict a person of kidnap- 
ping, it must be shown that he seized and 



confined the victim "with the intent to 
secretly confine or imprison." Chevalier v. 
State, 730 So. 2d 1111 (Miss. 1998). 

Asportation was not element of kidnap- 
ping. Holly v. State, 671 So. 2d 32 (Miss. 
1996), post-conviction relief denied, cert, 
denied, 518 U.S. 1025, 116 S. Ct. 2565, 
135 L. Ed. 2d 1082 (1996), reh'g denied, 
518 U.S. 1048, 117 S. Ct. 26, 135 L. Ed. 2d 
1119 (1996). 

In a prosecution for capital murder 
while engaged in the crime of kidnapping, 
an instruction as to the underlying felony 
of kidnapping was proper even though it 
did not include "asportation" as an ele- 
ment of the crime. Carr v. State, 655 So. 
2d 824 (Miss. 1995), cert, denied, 516 U.S. 
1076, 116 S. Ct. 782, 133 L. Ed. 2d 733 
(1996). 

This section does not require the indict- 
ment to allege transportation of the vic- 
tim. Carr v. State, 655 So. 2d 824 (Miss. 
1995), cert, denied, 516 U.S. 1076, 116 S. 
Ct. 782, 133 L. Ed. 2d 733 (1996). 

Since kidnapping is not a specific intent 
crime, it is sufficient that the circum- 
stances resulted in such a manner as to 
effect a kidnapping as opposed to an ac- 
tual intent to kidnap, i.e., it is not neces- 
sary to establish the mental state of intent 
by direct evidence. Additionally, the fact 
that the confinement is minor is of no 
consequence so long as it is present. Wil- 
liams v. State, 544 So. 2d 782 (Miss. 1987), 
post-conviction relief denied, 669 So. 2d 44 
(Miss. 1996). 

An indictment was sufficient in charg- 
ing the crime of kidnapping when it 
charged defendant with forcibly seizing 
and confining victim against his will and 
depriving him of his liberty, since this 
section does not require any allegation of 
transportation. Brewer v. State, 459 So. 
2d 293 (Miss. 1984). 

Under this section, crime of kidnapping 
may be accomplished by trickery and de- 
ceit as well as by force and jury issue is 
presented on whether defendant by his 
trickery intended to cause others to be 
secretly confined against their will where 
by defendant's confession he stated he 
intentionally gave victims wrong direc- 
tions to his home so as to get them into 
deserted place, with intent to rob them 
after he got them there. Wilcher v. State, 
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448 So. 2d 927 (Miss. 1984), cert, denied, 
469 U.S. 873, 105 S. Ct. 231, 83 L. Ed. 2d 
160 (1984), habeas corpus conditionally 
granted, 978 F.2d 872 (5th Cir. 1992), 
reh'g denied, 981 F.2d 1254 (5th Cir. 
1992), cert, denied, 510 U.S. 829, 114 S. 
Ct. 96, 126 L. Ed. 2d 63 (1993), vacated in 
part, 635 So. 2d 789 (Miss. 1993). 

An indictment charging that defendant 
did wilfully, feloniously and without law- 
ful authority forceably seize and confine 
an individual without her consent and 
against her will, contrary to the provisions 
of Code 1942 § 2238, and contrary to the 
statute in such cases made and provided 
and against the peace and dignity of the 
state, did not charge the crime of kidnap- 
ping under either Code 1942 §§ 2237 or 
2238. Aikerson v. State, 274 So. 2d 124 
(Miss. 1973). 

In order for one to be guilty of the crime 
of kidnapping, the victim must be unlaw- 
fully removed from a place where he has a 
right to be, to another place. Aikerson v. 
State, 274 So. 2d 124 (Miss. 1973). 

3. Evidence. 

There was sufficient evidence to convict 
defendant of kidnapping and the verdict 
was not against the overwhelming weight 
of the evidence because the victim testi- 
fied that on the day of the incident, when 
she tried to leave the neighbor's home 
after realizing that no one was inside, 
defendant locked the door, grabbed her by 
her arm, and told her that she was not 
going anywhere; and the evidence that the 
doors to the neighbor's house would have 
been locked, as no one was home, and that 
the incident could not have occurred did 
not point in defendant's favor with such 
force that reasonable men could not have 
found without a reasonable doubt that he 
was guilty of kidnapping. Sims v. State, 
127 So. 3d 307 (Miss. Ct. App. 2013). 

Trial judge's decision that a photo- 
graph's content was not too remote in time 
to be relevant and that the danger of 
unfair prejudice did not substantially out- 
weigh that probative value was not an 
abuse of discretion because it was within 
the trial judge's discretion to determine 
that the photograph of handcuffs in defen- 
dant's car was relevant, even though it 
was taken more than two months after the 
alleged attempted kidnapping; the pres- 



ence of the handcuffs in defendant's car 
was offered to show that on his trips to 
"look for women," defendant was not look- 
ing for consensual relationships, and the 
presence of handcuffs made it more prob- 
able that defendant grabbed the victim 
with the intent to kidnap her. Tucker v. 
State, 64 So. 3d 594 (Miss. Ct. App. 2011). 

Trial court did not err in denying defen- 
dant's motion for a new trial because the 
verdict finding him guilty of armed rob- 
bery, kidnapping, and felon in possession 
of a weapon was not against the over- 
whelming weight of the evidence when the 
victim consistently identified defendant 
as her attacker. Williams v. State, 40 So. 
3d 630 (Miss. Ct. App. 2010). 

Defendant confessed to police that he 
choked the victim, duct taped a plastic bag 
around his head to suffocate the victim, 
placed the victim's body in the trunk of his 
car, and dumped the body in the woods; 
the evidence was sufficient to support de- 
fendant's conviction for kidnapping pursu- 
ant to Miss. Code Ann. § 97-3-53. The 
Supreme Court of Mississippi held that 
the trial court did not err by denying 
defendant's motion for a directed verdict. 
Nelson v. State, 10 So. 3d 898 (Miss. 
2009). 

Trial court did not err in denying defen- 
dant's motion for a new trial because the 
evidence supported defendant's convic- 
tions for touching a child for lustful pur- 
poses and kidnapping; the victim testified 
as to what transpired and identified both 
defendant and defendant's vehicle. Nix v. 
State, 8 So. 3d 141 (Miss. 2009). 

Evidence as sufficient to support defen- 
dant's convictions of burglary, kidnapping, 
and sexual battery where the father of the 
two-year-old victim testified that he went 
to pick up his girlfriend from work and left 
his children secured in their home, that he 
encountered the 17-year-old defendant 
while en route and told him where he was 
going, that he discovered upon his return 
that his home had been broken into and 
that his daughter was missing, that he 
found defendant with his daughter in an 
abandoned structure nearby, and that, 
upon examination, the girl's genital area 
was red, bleeding, and scratched and 
where a physician who examined the vic- 
tim testified that the girl's vagina was red, 
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swollen, and irritated but that there was 
no evidence of infection as the cause. Be- 
cause the two-year-old victim was too 
short to have unlocked the door to the 
family home by herself and had never 
walked out of the home unassisted, the 
evidence permitted the jury to reasonably 
infer that defendant had broken into the 
family residence, removed the victim 
therefrom without her father's permis- 
sion, and sexually assaulted her. Moton v. 
State, 999 So. 2d 1287 (Miss. Ct. App. 
2009). 

When the victim went to the post office 
at night to check her mail, a man placed a 
gun to her back, told her he needed money, 
drove to an ATM, withdrew money from 
her account, and then raped her; the vic- 
tim identified defendant's voice as belong- 
ing to her assailant and she was abso- 
lutely certain that he was the man who 
attacked her. Defendant's fingerprints 
were found at the crime scene, he did not 
testify at trial, and the only defense wit- 
ness did not provide a conclusive alibi; the 
evidence was sufficient to sustain defen- 
dant's conviction for kidnapping, rape, 
and armed robbery. Burton v. State, 970 
So. 2d 229 (Miss. Ct. App. 2007). 

Trial court did not err by denying defen- 
dant's motions for judgment notwith- 
standing the verdict and for a new trial 
after he was convicted of rape, kidnap- 
ping, and armed robbery because the evi- 
dence, viewed in the light most favorable 
to the prosecution, showed that: (1) defen- 
dant bound the victim and forcibly raped 
her, threatening her with a knife; (2) DNA 
testing from the rape kit showed the pres- 
ence of semen but no sperm in the victim's 
vagina, consistent with a male donor not 
reaching ejaculation; (3) defendant forced 
the victim into her car; and (4) defendant 
forced the victim to make an ATM with- 
drawal and give him the cash. Taggart v. 
State, 957 So. 2d 981 (Miss. 2007). 

Defendant, who was convicted of kid- 
napping, a violation of Miss. Code Ann. 
§ 97-3-53, was not entitled to a jury in- 
struction on domestic violence under 
Miss. Code Ann. § 97-3-7(3) as a lesser 
included offense because the two were 
independent crimes with distinct ele- 
ments. Busby v. State, 956 So. 2d 1112 
(Miss. Ct. App. 2007). 



Owner testified that he locked the door- 
knob and shut the door after allowing 
defendant to enter his mobile home, and 
both the owner and a victim testified that 
defendant declined to sit down and that 
she stood facing them with her back to the 
door; according to the victim, defendant 
had her hand on the doorknob before 
three masked men rushed through the 
door, and she never saw any of the masked 
men point a gun at defendant. Also, im- 
mediately after the men left, defendant 
refused to help the victim untie the owner; 
thus, the evidence was sufficient, and de- 
fendant's convictions for burglary of a 
dwelling, robbery, kidnapping, and auto 
theft were not against the weight of the 
evidence. Brown v. State, 926 So. 2d 283 
(Miss. Ct. App. 2006). 

Evidence was sufficient to sustain de- 
fendant's convictions for aggravated as- 
sault, kidnapping, and unlawful posses- 
sion of a firearm where, according to the 
victim's testimony, she was accosted by 
defendant who grabbed her, placed a gun 
to her head, and physically forced her into 
a van against her will; an eyewitness 
testified that he saw the victim jump out 
of the van and saw the van swing back in 
such a fashion so as to accomplish a "per- 
fect hit" on the woman in flight. In addi- 
tion, the State presented two witnesses 
attesting to the fact that defendant was in 
possession of a firearm, and it introduced 
the gun into evidence with additional 
proof that the gun was recovered when 
defendant was arrested. Jones v. State, 
920 So. 2d 465 (Miss. 2006). 

Defendant's conviction for attempted 
kidnapping in violation of Miss. Code Ann. 
§ 97-3-53 and Miss. Code Ann. § 97-1-7 
was proper where the evidence was suffi- 
cient to support the conviction. The evi- 
dence established that, among other 
things, defendant chased the victim down 
the street and grabbed her. Carter v. 
State, 932 So. 2d 850 (Miss. Ct. App. 
2006), writ of certiorari denied by 933 So. 
2d 303, 2006 Miss. LEXIS 496 (Miss. 
2006). 

Where the victim attempted to escape 
the home where defendant was murdering 
his wife, and defendant chased her and 
caught her in the neighbor's yard, telling 
her that he had a gun and he would shoot 
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her, the evidence was sufficient to support 
his conviction for kidnapping. Green v. 
State, 887 So. 2d 840 (Miss. Ct. App. 
2004). 

There was sufficient evidence to support 
defendant's kidnapping conviction under 
Miss. Code Ann. § 97-3-53; the two vic- 
tims' testimony established the necessary 
elements of kidnapping: they were per- 
suaded to enter defendant's vehicle on the 
promise of a ride home, but were taken 
against their will to another location. Da- 
vis v. State, 863 So. 2d 1000 (Miss. Ct. 
App. 2004). 

Defendant had the criminal intent re- 
quired to commit the crime of kidnapping 
where: (1) when defendant decided to 
drive away with the victim in the car, he 
knew he was taking her against her will, 
(2) criminal intent to kidnap was not ab- 
sent merely because defendant would not 
have driven off with the victim if she could 
have opened the door, and (3) defendant 
knew he was taking the victim away 
against her will when he drove the car 
away. Murphy v. State, 868 So. 2d 1030 
(Miss. Ct. App. 2003), writ of certiorari 
denied by 868 So. 2d 345, 2004 Miss. 
LEXIS 297 (Miss. 2004). 

There was sufficient evidence to support 
defendant's conviction for kidnapping be- 
cause there was blood found inside of the 
victim's car, the victim was found in a 
ditch along a road where defendant pro- 
ceeded, defendant was seen at a conve- 
nience store where the victim's car was 
found, and defendant presented a bloody 
dollar bill to the cashier for change. 
Crosby v. State, 856 So. 2d 523 (Miss. Ct. 
App. 2003), writ of certiorari denied by 
860 So. 2d 1223, 2003 Miss. LEXIS 814 
(Miss. 2003). 

Defendant claimed he intended to steal 
a car, and told the victim to get out, but, 
due to the failure of the door to open, he 
drove away with her still inside the car; 
his kidnapping conviction was affirmed, 
as the State had not been required to 
prove defendant had the specific intent to 
kidnap the woman, only that the sur- 
rounding circumstances effectively re- 
sulted in a kidnapping. Murphy v. State, 
— So. 2d — , 2003 Miss. App. LEXIS 683 
(Miss. Ct. App. Aug. 5, 2003), opinion 
withdrawn by, substituted opinion at 868 



So. 2d 1030, 2003 Miss. App. LEXIS 1161 
(Miss. Ct. App. 2003). 

Evidence was sufficient to support a 
conviction for kidnapping where (1) a wit- 
ness saw the defendant drag the victim 
into the woods, (2) it was undisputed fact 
that the victim was high on drugs and 
drunk on alcohol on the night in question, 
which suggested that she might not have 
knowingly gone along with the defendant 
and his coperpetrators, that is, she was 
inveigled, (3) the defendant and his 
coperpetrators refused the victim's re- 
quest to go back to a bar and retrieve her 
things, and (4) a struggle was suggested 
by the abused and mangled condition of 
the victim's body. Williams v. Puckett, 283 
F.3d 272 (5th Cir. 2002), writ of certiorari 
denied by 537 U.S. 1010, 123 S. Ct. 504, 
154 L. Ed. 2d 411, 2002 U.S. LEXIS 8217, 
71 U.S.L.W. 3318 (2002). 

Evidence was sufficient to sustain de- 
fendant's convictions for kidnapping be- 
cause defendant forcibly entered the vic- 
tim's home with a shotgun in his hands 
and several rounds of ammunition; he also 
had two knives, duct tape, and a cord in 
his pockets, and the victims testified that 
they were scared; one victim stated that 
the victim was not free to leave. Smiley v. 
State, 798 So. 2d 584 (Miss. Ct. App. 
2001). 

Asportation was sufficiently proved to 
sustain a charge of kidnapping with re- 
spect to the actions of defendant, who, 
after his escape from jail, entered an au- 
tomobile agency, demanded transporta- 
tion, accosted two employees with a pistol 
and forced one of them to move from one 
part of the building to the other and held 
him prisoner there, since, though the em- 
ployee was not removed from the premises 
of his employment, the asportation and 
confinement were intended by defendant 
to make good his escape and were not 
merely incidental to another and lesser 
crime; in such circumstances, the fact of 
confinement or asportation is sufficient to 
support kidnapping without regard to dis- 
tance moved or time of confinement. 
Cuevas v. State, 338 So. 2d 1236 (Miss. 
1976). 

When one is forced at gunpoint to enter 
an automobile, and while confined therein 
is driven away against his will from a 
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place where he has a right to be, en route 
and to a destination unknown to his 
friends and acquaintances, he is, within 
the meaning of § 2238, "secretly confined 
and imprisoned." Fox v. Kouba, 288 So. 2d 
842 (Miss. 1974). 

4. Double jeopardy. 

Double jeopardy did not bar defendant's 
prosecution for murder, Miss. Code Ann. 
§ 97-3-19(2)(e), and kidnapping, Miss. 
Code Ann. § 97-3-53, because murder and 
kidnapping had separate statutory ele- 
ments, requiring different facts. McBeath 
v. State, 66 So. 3d 663 (Miss. Ct. App. 
2010), writ of certiorari denied by 69 So. 
3d 9, 2011 Miss. LEXIS 373 (Miss. 2011). 

Supreme Court of Mississippi held that 
defendant's prosecution for both capital 
murder in violation of Miss. Code Ann. 
§ 97-3-19(2)(e) and kidnapping in viola- 
tion of Miss. Code Ann. § 97-3-53 did not 
violate double jeopardy; the crimes of 
capital murder and kidnapping each re- 
quire proof of an element not necessary to 
the other. Nelson v. State, 10 So. 3d 898 
(Miss. 2009). 

Offenses of kidnapping under Miss. 
Code Ann. § 97-3-53 and armed robbery 
under Miss. Code Ann. § 97-3-79 were 
clearly separate and distinct, with each 
requiring proof of additional facts the 
other did not; kidnapping, for example, 
required proof of intent to cause such 
person to be secretly confined or impris- 
oned against their will, whereas armed 
robbery did not, and armed robbery re- 
quired the taking of personal property of 
another, but kidnapping did not. Thus, the 
crimes were separate and distinct regard- 
less of their temporal overlap or their 
arising from a common nucleus of opera- 
tive facts, and defendant's double jeop- 
ardy rights were not violated through be- 
ing convicted of both kidnapping and 
armed robbery. Moore v. State, 938 So. 2d 
1254 (Miss. Ct. App. 2006), writ of certio- 
rari denied by 2006 Miss. LEXIS 750 
(Miss. Oct. 5, 2006), writ of certiorari 
denied by 939 So. 2d 805, 2006 Miss. 
LEXIS 749 (Miss. 2006). 

A defendant's right to be shielded from 
double jeopardy was violated where the 
defendant was convicted and punished for 
both kidnapping under this section and 
capital murder while engaged in the crime 



of kidnapping under § 97-3-19(2)(e); since 
the defendant was indicted, tried and 
found guilty of capital murder under § 97- 
3-19(2)(e) with the kidnapping as the un- 
derlying felony, and thereafter exposed to 
trial for his life, the State was precluded 
from punishing him further for the kid- 
napping. Meeks v. State, 604 So. 2d 748 
(Miss. 1992). 

The prosecution of a defendant for rob- 
bery with a deadly weapon after a prior 
conviction for kidnapping arising from the 
same incident was not barred by double 
jeopardy since the crimes of armed rob- 
bery and kidnapping required different 
elements of proof. Brock v. State, 530 So. 
2d 146 (Miss. 1988). 

There is no legal impediment to the 
State's mounting of three separate pros- 
ecutions for kidnapping under this sec- 
tion, forcible rape, and armed robbery, 
even though the three offenses arise out of 
a common nucleus of operative fact; ac- 
cordingly, where the defendant affirma- 
tively requested that the proceeding 
against him on all three charges be con- 
solidated for pre-trial and trial purposes, 
the trial court properly held that the de- 
fendant had consciously waived any objec- 
tions he may have had to the multi-count 
indictment. Ward v. State, 461 So. 2d 724 
(Miss. 1984). 

5. Sentencing; generally. 

Defendant's sentence to thirty years' 
incarceration, with ten years suspended, 
for kidnapping was not excessive because 
the sentence was within statutorily pre- 
scribed limits. Clark v. State, 54 So. 3d 
304 (Miss. Ct. App. 2011). 

Trial court's sentence of forty years im- 
prisonment for kidnapping exceeded the 
statutory maximum because the jury did 
not impose a life sentence upon defendant; 
therefore, Miss. Code Ann. § 97-3-53 per- 
mitted the trial court to impose a sentence 
of neither less than one year nor more 
than thirty years, and defendant had to be 
resentenced in accordance with § 97-3-53. 
McBeath v. State, 66 So. 3d 663 (Miss. Ct. 
App. 2010), writ of certiorari denied by 69 
So. 3d 9, 2011 Miss. LEXIS 373 (Miss. 
2011). 

Where defendant kidnapped and mur- 
dered a high school student, the judge 
imposed a forty-year kidnapping sentence 
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based on a mortality table which indicated 
the expected life span for someone the 
victim's age. The Supreme Court of Mis- 
sissippi held that the judge erred by im- 
posing a sentence that exceeded the statu- 
tory maximum set forth in Miss. Code 
Ann. § 97-3-53. Nelson v. State, 10 So. 3d 
898 (Miss. 2009). 

Trial court erred in sentencing defen- 
dant to 35 years each for six convictions 
for kidnapping because Miss. Code Ann. 
§ 97-3-53 set the maximum punishment 
at 30 years. Perkins v. State, 863 So. 2d 47 
(Miss. 2003). 

While this section places a limit of 30 
years on the sentence which may be im- 
posed by the court for kidnapping if the 
jury fails to find that a life sentence 
should be imposed, § 97-3-65 does not 
impose a limitation for the penalty for 
rape although it, also, allows the jury to 
fix a penalty at life imprisonment; if the 
jury does not so fix the penalty under 
§ 97-3-65, then it may be fixed for any 
term, less than life, as the court in its 
discretion may determine. Erwin v. State, 
557 So. 2d 799 (Miss. 1990), but see 
Strahan v. State, 729 So. 2d 800 (Miss. 
1998). 

Sentence of 45 years imprisonment for 
kidnapping exceeds sentence authorized 
under this section and requires resentenc- 
ing. Smith v. State, 477 So. 2d 259 (Miss. 
1985). 

In a prosecution for burglary, armed 
robbery, and kidnapping in which the de- 
fendant had been sentenced to serve 15 
years under the burglary verdict and a life 
sentence under each of the armed robbery 
and kidnapping verdicts after the jury had 
been unable to agree upon a penalty un- 
der the armed robbery and kidnapping 
charges, the case would be remanded to 
the trial court for resentencing where the 
trial court had failed to indicate whether 
the sentences were to run consecutively or 
concurrently and where, since the jury 
had been unable to arrive at a sentence for 
either of these convictions, the maximum 
sentence permissible for the kidnapping 
conviction under this section was 30 years 
and the maximum sentence for the armed 
robbery conviction was only the number of 
years that reasonably would be calculated 
to be less than life for that particular 



accused. Woods v. State, 393 So. 2d 1319 
(Miss. 1981). 

A defendant convicted of kidnapping 
was improperly sentenced to life impris- 
onment under this section where it was 
impossible to ascertain from the indict- 
ment whether defendant had been in- 
dicted under this section or § 97-3-51, 
which carried a maximum punishment of 
ten years imprisonment; when the facts 
which constitute a criminal offense may 
fall under either of two statutes, or when 
there is a substantial doubt as to which of 
the two is to be applied, the case will be 
referred to the statute which imposes the 
lesser punishment. White v. State, 374 So. 
2d 225 (Miss. 1979). 

The legislature did not intend to inflict 
the death penalty for such minor offenses 
as seizing and holding another in a fist 
fight or seizing, hugging and kissing a 
woman without her consent. Aikerson v. 
State, 274 So. 2d 124 (Miss. 1973). 

A capital case is any case where the 
permissible punishment prescribed by the 
legislature is death, even though such 
penalty may not be inflicted since the 
decision of the United States Supreme 
Court in Furman v. Georgia, 408 U.S. 238, 
33 L. Ed. 2d 346, 92 S. Ct. 2726, reh den 
409 U.S. 902, 34 L. Ed. 2d 163, 93 S. Ct. 89 
and on remand 229 Ga 731, 194 SE2d 410. 
Hudson v. McAdory, 268 So. 2d 916 (Miss. 
1972). 

6. —Sentence by court. 

A trial court's sentencing of a defendant 
to life imprisonment after the defendant 
pled guilty to kidnapping constituted 
plain error, since a defendant convicted 
under this section may not be sentenced to 
life imprisonment unless the jury fixes the 
penalty at life. Since the defendant pled 
guilty to the charge of kidnapping, the 
issue of his sentence was not submitted to 
a jury, but rather to the trial judge, who 
had the authority to fix the penalty at not 
less than one year nor more than 30 years 
in the state penitentiary under the stat- 
ute. Grubb v. State, 584 So. 2d 786 (Miss. 
1991). 

On convictions for kidnapping and rape 
pursuant to this section and § 97-3-65, 
where the jury was unable to agree on life 
imprisonment as the appropriate sen- 
tence, and the court was therefore re- 
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quired to impose some lesser sentence 
than life, each sentence was to be imposed 
without respect to the other so that the 
total of the sentences imposed could 
amount to more than the actuarial life 
expectancy of the defendant, even though 
the crimes grew out of a series of violent 
acts by one individual toward another 
individual in an unbroken chain of events. 
If this matter were treated differently, 
circumstances might arise where it would 
be impossible for the State to impose any 
meaningful sentence where more than one 
crime was committed. Erwin v. State, 557 
So. 2d 799 (Miss. 1990), but see Strahan v. 
State, 729 So. 2d 800 (Miss. 1998). 

Where a jury merely finds a defendant 
guilty of kidnapping under this section 
[Code 1942, § 2238] and does not fix the 
punishment at death or life imprison- 
ment, the trial court shall sentence the 
defendant to the penitentiary for a term of 
not less than one year or more than 30 
years. Brooks v. State, 236 So. 2d 751 
(Miss. 1970). 

Where jury merely found defendant 
guilty of kidnapping child, and did not fix 
punishment at death or life imprison- 
ment, court's sentence to penitentiary 
held proper. Allen v. State, 166 Miss. 551, 
148 So. 634 (1933). 

7. Defenses. 

In defendant's capital murder case, he 
was not entitled to an instruction that 
duress was a defense to the underlying 
felony of kidnapping because defendant 
never indicated that the victim had 
threatened him or had done anything in 
particular to cause a well-founded fear of 
death or serious bodily injury. Moreover, 
on at least two occasions — once at the 
home and once at the cornfield — defen- 
dant actually possessed the gun; addition- 
ally, defendant could have attempted to 
renounce any further participation in the 
crime, and joined the other occupants at 
the back of the home. Ruflfin v. State, 992 
So. 2d 1165 (Miss. 2008). 

8. -15. [Reserved for future use.] 

II. UNDER FORMER § 97-3-51. 

16. In general. 

Defendant's convictions for three counts 
of manslaughter for his actions in 1964 



were appropriate under former Miss. 
Code Ann. § 2238 (1942) because the re- 
cord was replete with evidence that there 
was a kidnapping and because there was 
no statute of limitations on manslaughter 
in Mississippi. Killen v. State, 958 So. 2d 
172 (Miss. 2007). 

Since kidnapping is not a specific intent 
crime, it is sufficient that the circum- 
stances resulted in such a manner as to 
effect a kidnapping as opposed to an ac- 
tual intent to kidnap, i.e., it is not neces- 
sary to establish the mental state of intent 
by direct evidence. Additionally, the fact 
that the confinement is minor is of no 
consequence so long as it is present. Wil- 
liams v. State, 544 So. 2d 782 (Miss. 1987), 
post-conviction relief denied, 669 So. 2d 44 
(Miss. 1996). 

Since the doctrine of collateral estoppel 
contemplates a prior adjudication of an 
issue by the trier of the facts, the doctrine 
did not require the court to decline a 
verdict of guilty of aggravated assault, 
returned along with a verdict of not guilty 
of attempted kidnapping, both charges 
arising from the same facts, since the 2 
indictments had been consolidated and 
simultaneously submitted to the jury, and 
there had been no prior adjudication of 
any issue. Johnson v. State, 491 So. 2d 834 
(Miss. 1986). 

A defendant previously convicted of kid- 
napping was not subjected to double jeop- 
ardy at his subsequent trial for rape of his 
kidnap victim since he had committed two 
separate offenses when he had raped his 
kidnap victim. The trial court properly 
admitted evidence and exhibits of the 
crime of rape at the kidnapping trial since 
evidence of other crimes is admissible to 
prove motive and a connection between 
the act proposed to be proved and the 
crime charged. Hughes v. State, 401 So. 2d 
1100 (Miss. 1981). 

In order for one to be guilty of the crime 
of kidnapping, the victim must be unlaw- 
fully removed from a place where he has a 
right to be, to another place. Aikerson v. 
State, 274 So. 2d 124 (Miss. 1973). 

Where a defendant intends to kidnap a 
child within the meaning of this section 
[Code 1942, § 2237], his ultimate motive 
in confining or depriving her of her liberty 
is immaterial. McGuire v. State, 231 Miss. 
375, 95 So. 2d 537 (1957). 
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Guardian cannot be convicted for seiz- 
ing ward. Hemphill v. State, 127 Miss. 
805, 90 So. 488 (1922). 

Father who by agreement surrenders 
minor child to wife, not guilty of kidnap- 
ping because he enticed child away from 
her. State v. Powe, 107 Miss. 770, 66 So. 
207 (1914). 

17. Indictment. 

A defendant convicted of kidnapping 
was improperly sentenced to life impris- 
onment under this section where it was 
impossible to ascertain from the indict- 
ment whether defendant had been in- 
dicted under this section or § 97-3-51, 
which carried a maximum punishment of 
ten years imprisonment; when the facts 
which constitute a criminal offense may 
fall under either of two statutes, or when 
there is a substantial doubt as to which of 
the two is to be applied, the case will be 
referred to the statute which imposes the 
lesser punishment. White v. State, 374 So. 
2d 225 (Miss. 1979). 

An indictment charging that defendant 
did wilfully, feloniously and without law- 
ful authority forceably seize and confine 
an individual without her consent and 
against her will, contrary to the provisions 
of Code 1942 § 2238, and contrary to the 
statute in such cases made and provided 
and against the peace and dignity of the 
state, did not charge the crime of kidnap- 
ping under either Code 1942 §§ 2237 or 
2238. Aikerson v. State, 274 So. 2d 124 
(Miss. 1973). 

The state has the choice of indicting an 
alleged kidnapper under either Code 
1942, § 2237 or § 2238. Brooks v. State, 
236 So. 2d 751 (Miss. 1970). 

This section [Code 1942, § 2237] not 
only makes it a crime to forcibly seize and 
confine another, but it also makes it a 
crime to inveigle another and then kidnap 
such other person with the intent to cause 
him to be deprived of his liberty; and an 
indictment which charges that the victim 
was "forcibly inveigled" is sufficient. Buck- 
ley v. State, 223 So. 2d 524 (Miss. 1969). 

An indictment which in substance 
charged that the accused did unlawfully 
and feloniously make an assault upon the 
victim and did forceably lay hold of her 
and unlawfully and forceably did seize, 
confine and kidnap her, without her con- 



sent, and against her will, with the intent 
to cause her to be deprived of her liberty 
was not duplicitous because the means of 
carrying out the crime of kidnapping 
charged involves an element which would 
constitute the crime of assault. Bevel v. 
State, 213 Miss. 208, 56 So. 2d 500 (1952). 

18. Jury question. 

In a kidnapping prosecution, a defen- 
dant who contended that he took no part 
in the commission of the crime and was 
guilty of nothing more than a failure to 
prevent another from kidnapping, beating 
and robbing the victim, but who admitted 
that he was present at all times, and who, 
at the time of his arrest, was in possession 
of articles taken from the victim, was not 
entitled to a peremptory instruction, the 
question of his guilt being for the jury. 
Hall v. State, 220 So. 2d 279 (Miss. 1969). 

19. Evidence. 

Evidence was sufficient to sustain con- 
viction for attempted kidnapping where 
defendant had taken part in attempted 
kidnapping after failing to follow through 
with plan to rob grocery store, despite 
defendant's contention that he took no 
part in plan or effort to rob or kidnap 
grocery store customer. Jenkins v. State, 
507 So. 2d 89 (Miss. 1987). 

Evidence that kidnapping defendant 
misled victim in asking victim to give 
defendant automobile ride to defendant's 
house and wound up on secluded country 
road, that defendant grabbed steering 
wheel and pulled automobile off road into 
secluded driveway barricaded by pad- 
locked metal gate against victim's wishes, 
and that defendant struck victim on head 
and behind neck is sufficient for jury to 
find that victim was secretly confined 
against will, as required for conviction. 
Haymond v. State, 478 So. 2d 297 (Miss. 
1985). 

In a prosecution for kidnaping, the evi- 
dence was sufficient to support the verdict 
of guilty where the victim testified that 
the defendant had come to her home and, 
having induced her to enter her car by 
false representation, had forced her to 
drive to an unknown destination by his 
threat that he had a gun. Ulmer v. State, 
406 So. 2d 828 (Miss. 1981). 
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Undisputed showing that the defendant 
used some force and a great deal of per- 
suasion and maneuvering to get a nine- 
year-old female child to go with him, and 
persisted in his efforts to the extent of 
taking the child about two blocks in one 
direction from the place from where she 



had wanted to go, and then, when she had 
got away from him, he pursued her until 
she arrived at the door of the place where 
her mother was, was sufficient to sustain 
the charge of attempted kidnapping. 
McGuire v. State, 231 Miss. 375, 95 So. 2d 
537 (1957). 
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§ 97-3-54. Human Trafficking Act; short title. 

Sections 97-3-54 through 97-3-54.9 may be known and cited as the 
Mississippi Human Trafficking Act. 



SOURCES: Laws, 2006, ch. 583, § 2; Laws, 2013, ch. 543, § 1, eff from and after 
July 1, 2013. 



Amendment Notes — The 2013 amendment substituted "97-3-54.9" for "97-3-54.4", 
and "Mississippi Human Trafficking Act" for "Mississippi Anti-Human Trafficking Act." 



§ 97-3-54.1. Human Trafficking Act; prohibited conduct; pen- 
alty. 

(l)(a) A person who recruits, entices, harbors, transports, provides or 
obtains by any means, or attempts to recruit, entice, harbor, transport, 
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provide or obtain by any means, another person, intending or knowing that 
the person will be subjected to forced labor or services, or who benefits, 
whether financially or by receiving anything of value from participating in 
an enterprise that he knows or reasonably should have known has engaged 
in such acts, shall be guilty of the crime of human-trafficking. 

(b) A person who knowingly purchases the forced labor or services of a 
trafficked person or who otherwise knowingly subjects, or attempts to 
subject, another person to forced labor or services or who benefits, whether 
financially or by receiving anything of value from participating in an 
enterprise that he knows or reasonably should have known has engaged in 
such acts, shall be guilty of the crime of procuring involuntary servitude. 

(c) A person who knowingly subjects, or attempts to subject, or who 
recruits, entices, harbors, transports, provides or obtains by any means, or 
attempts to recruit, entice, harbor, transport, provide or obtain by any 
means, a minor, knowing that the minor will engage in commercial sexual 
activity, sexually explicit performance, or the production of sexually oriented 
material, or causes or attempts to cause a minor to engage in commercial 
sexual activity, sexually explicit performance, or the production of sexually 
oriented material, shall be guilty of procuring sexual servitude of a minor 
and shall be punished by commitment to the custody of the Department of 
Corrections for not less than five (5) nor more than thirty (30) years, or by a 
fine of not less than Fifty Thousand Dollars ($50,000.00) nor more than Five 
Hundred Thousand Dollars ($500,000.00), or both. It is not a defense in a 
prosecution under this section that a minor consented to engage in the 
commercial sexual activity, sexually explicit performance, or the production 
of sexually oriented material, or that the defendant reasonably believed that 
the minor was eighteen (18) years of age or older. 

(2) If the victim is not a minor, a person who is convicted of an offense set 
forth in subsection (1) (a) or (b) of this section shall be committed to the custody 
of the Department of Corrections for not less than two (2) years nor more than 
twenty (20) years, or by a fine of not less than Ten Thousand Dollars 
($10,000.00) nor more than One Hundred Thousand Dollars ($100,000,00), or 
both. If the victim of the offense is a minor, a person who is convicted of an 
offense set forth in subsection (l)(a) or (b) of this section shall be committed to 
the custody of the Department of Corrections for not less than five (5) years nor 
more than twenty (20) years, or by a fine of not less than Twenty Thousand 
Dollars ($20,000.00) nor more than One Hundred Thousand Dollars 
($100,000.00), or both. 

(3) An enterprise may be prosecuted for an offense under this chapter if: 

(a) An agent of the enterprise knowingly engages in conduct that 
constitutes an offense under this chapter while acting within the scope of 
employment and for the benefit of the entity. 

(b) An employee of the enterprise engages in conduct that constitutes 
an offense under this chapter and the commission of the offense was part of 
a pattern of illegal activity for the benefit of the enterprise, which an agent 
of the enterprise either knew was occurring or recklessly disregarded, and 
the agent failed to take effective action to stop the illegal activity. 
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(c) It is an affirmative defense to a prosecution of an enterprise that the 
enterprise had in place adequate procedures, including an effective com- 
plaint procedure, designed to prevent persons associated with the enterprise 
from engaging in the unlawful conduct and to promptly correct any viola- 
tions of this chapter. 

(d) The court may consider the severity of the enterprise's offense and 
order penalties, including: (i) a fine of not more than One Million Dollars 
($1,000,000.00); (ii) disgorgement of profit; and (hi) debarment from govern- 
ment contracts. Additionally, the court may order any of the relief provided 
in Section 97-3-54.7. 

(4) In addition to the mandatory reporting provisions contained in Section 
97-5-51, any person who has reasonable cause to suspect a minor under the age 
of eighteen (18) is a trafficked person shall immediately make a report of the 
suspected child abuse or neglect to the Department of Human Services and to 
the Statewide Human Trafficking Coordinator. The Department of Human 
Services shall then immediately notify the law enforcement agency in the 
jurisdiction where the suspected child abuse or neglect occurred as required in 
Section 43-21-353, and the department shall also commence an initial inves- 
tigation into the suspected abuse or neglect as required in Section 43-21-353. 
A minor who has been identified as a victim of trafficking shall not be liable for 
criminal activity in violation of this section. 

(5) It is an affirmative defense in a prosecution under this act that the 
defendant: 

(a) Is a victim; and 

(b) Committed the offense under a reasonable apprehension created by 
a person that, if the defendant did not commit the act, the person would 
inflict serious harm on the defendant, a member of the defendant's family, or 
a close associate. 

SOURCES: Laws, 2006, ch. 583, § 3; Laws, 2013, ch. 543, § 2, eff from and after 
July 1, 2013. 

Amendment Notes — The 2013 amendment inserted "or who benefits, ..... engaged 
in such acts" in (l)(a); rewrote (l)(b); in (l)(c), inserted "less than five (5) nor" and added 
"or by a fine of not less than . . . "eighteen (18) years of age or older"; in (2), added "If 
the victim is not a minor" at the beginning, deleted "or who benefits, whether financially 
or by receiving anything of value, from participation in a venture that has engaged in 
an act described in this section" following "subsection (l)(a) or (b) of this section," added 
"less than two (2) years nor" preceding "more than (20) years," added "or by a fine of not 
less than . . . nor more than One Hundred Thousand Dollars ($100,000.00) or both" at the 
end; and added (3) through (5). 

Cross References — Human trafficking, as provided in this section, defined as 
crime of violence, see § 97-3-2. 
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§ 97-3-54.2. Human Trafficking Act; destruction, conceal- 
ment, or confiscation of passport or other immigration 
document for purpose of preventing person's freedom of 
movement or ability to travel; penalties. 

Anyone who knowingly destroys, conceals, removes, confiscates or pos- 
sesses, or attempts to destroy, conceal, remove, confiscate or possess, any 
actual or purported passport or other immigration document, or any other 
actual or purported government identification document of any person to 
prevent or restrict, or attempt to prevent or restrict, without lawful authority, 
the person's liberty to move or travel in order to maintain the labor or services 
of that person, when the person is or has been a victim of a violation set out in 
Section 97-3-54.1, shall be punished by commitment to the custody of the 
Department of Corrections for not more than five (5) years. 

SOURCES: Laws, 2006, ch. 583, § 4, eff from and after July 1, 2006. 

Editor's Note — Chapter 543, Laws of 2013, amended § 97-3-54 to change the name 
of the "Mississippi Anti-Human Trafficking Act" (§§ 97-3-54 through 97-3-54.9) to the 
"Mississippi Human Trafficking Act." This section heading has been amended and set 
out above to reflect that change. 

§ 97-3-54.3. Human Trafficking Act; aiding, abetting, or con- 
spiring to violate human trafficking provisions. 

A person who knowingly aids, abets or conspires with one or more persons 
to violate the Mississippi Human Trafficking Act shall be considered a 
principal in the offense and shall be indicted and punished as such whether the 
principal has been previously convicted or not. 

SOURCES: Laws, 2006, ch. 583, § 5; Laws, 2013, ch. 543, § 3, eff from and after 
July 1, 2013. 

Amendment Notes — The 2013 amendment substituted "the Mississippi Human 
Trafficking Act" for "Sections 97-3-54 through 97-3-54.4." 

§ 97-3-54.4. Human Trafficking Act; definitions. 

For the purposes of the Mississippi Human Trafficking Act the following 
words and phrases shall have the meanings ascribed herein unless the context 
clearly requires otherwise: 

(a) "Act" or "this act" means the Mississippi Human Trafficking Act. 

(b) "Actor" means a person who violates any of the provisions of 
Sections 97-3-54 through 97-3-54.4. 

(c) "Blackmail" means obtaining property or things of value of another 
by threatening to (i) inflict bodily injury on anyone; (ii) commit any other 
criminal offense; or (hi) expose any secret tending to subject any person to 
hatred, contempt or ridicule. 
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(d) "Commercial sexual activity" means any sex act on account of which 
anything of value is given to, promised to, or received by any person. 

(e) "Enterprise" means any individual, sole proprietorship, partnership, 
corporation, union or other legal entity, or any association or group of 
individuals associated in fact regardless of whether a legal entity has been 
formed pursuant to any state, federal or territorial law. It includes illicit as 
well as licit enterprises and governmental as well as other entities. 

(f) "Financial harm" includes, but is not limited to, extortion as denned 
by Section 97-3-82, Mississippi Code of 1972, or violation of the usury law as 
denned by Title 75, Chapter 17, Mississippi Code of 1972. 

(g) "Forced labor or services" means labor or services that are performed 
or provided by another person and are obtained or maintained through an 
actor: 

(i) Causing or threatening to cause serious harm to any person; 

(ii) Physically restraining or threatening to physically restrain any 
person; 

(hi) Abusing or threatening to abuse the law or legal process; 

(iv) Knowingly destroying, concealing, removing, confiscating or pos- 
sessing any actual or purported passport or other immigration document, 
or any other actual or purported government identification document, of 
another person; 

(v) Using blackmail; 

(vi) Causing or threatening to cause financial harm to any person; 

(vii) Abusing a position of power; 

(viii) Using an individual's personal services as payment or satisfac- 
tion of a real or purported debt when: 1. the reasonable value of the 
services is not applied toward the liquidation of the debt; 2. the length of 
the services is not limited and the nature of the services is not defined; 3. 
the principal amount of the debt does not reasonably reflect the value of 
the items or services for which the debt is incurred; or 4. the individual is 
prevented from acquiring accurate and timely information about the 
disposition of the debt; 

(ix) Using any scheme, plan or pattern of conduct intended to cause 
any person to believe that, if the person did not perform such labor or 
services, that person or another person would suffer serious harm or 
physical restraint. 

(h) "Labor" means work of economic or financial value. 

(i) "Maintain" means, in relation to labor or services, to secure contin- 
ued performance thereof, regardless of any initial agreement on the part of 
the trafficked person to perform such labor or service. 

(j) "Minor" means a person under the age of eighteen (18) years, 
(k) "Obtain" means, in relation to labor or services, to secure perfor- 
mance thereof. 

(/) "Pecuniary damages" means any of the following: 

(i) The greater of the gross income or value to the defendant of the 
victim's labor or services, including sexual services, not reduced by the 
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expense the defendant incurred as a result of maintaining the victim, or 
the value of the victim's labor or services calculated under the minimum 
wage and overtime provisions of the Fair Labor Standards Act, 29 USCS 
Section 201 et seq., whichever is higher; 

(ii) If it is not possible or in the best interest of the victim to compute 
a value under paragraph (k)(i), the equivalent of the value of the victim's 
labor or services if the victim had provided labor or services that were 
subject to the minimum wage and overtime provisions of the Fair Labor 
Standards Act, 29 USCS 201 et seq.; 

(hi) Costs and expenses incurred by the victim as a result of the 
offense for: 

1. Medical services; 

2. Therapy or psychological counseling; 

3. Temporary housing; 

4. Transportation; 

5. Childcare; 

6. Physical and occupational therapy or rehabilitation; 

7. Funeral, interment, and burial services; 
reasonable attorney's fees and other legal costs; and 

8. Other expenses incurred by the victim. 

(m) "Serious harm" means harm, whether physical or nonphysical, 
including psychological, economic or reputational, to an individual that 
would compel a reasonable person in similar circumstances as the individual 
to perform or continue to perform labor or services to avoid incurring the 
harm. 

(n) "Services" means an ongoing relationship between a person and the 
actor in which the person performs activities under the supervision of or for 
the benefit of the actor or a third party and includes, without limitation, 
commercial sexual activity, sexually explicit performances, or the production 
of sexually explicit materials. 

(o) "Sexually explicit performance" means a live or public act or show 
intended to arouse or satisfy the sexual desires or appeal to the prurient 
interests of patrons. 

(p) "Trafficked person" means a person subjected to the practices 
prohibited by this act regardless of whether a perpetrator is identified, 
apprehended, prosecuted or convicted, and is a term used interchangeably 
with the terms "victim," "victim of trafficking" and "trafficking victim." 

(q) "Venture" means any group of two (2) or more individuals associated 
in fact, whether or not a legal entity. 

(r) "Sexually oriented material" shall have the meaning ascribed in 
Section 97-5-27, Mississippi Code of 1972. 

SOURCES: Laws, 2006, ch. 583, § 6; Laws, 2013, ch. 543, § 4, eff from and after 
July 1, 2013. 

Amendment Notes — The 2013 amendment substituted "the Mississippi Human 
Trafficking Act" for "Sections 97-3-54 through 97-3-54.4" in the first paragraph; added 
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(a), (e), (g)(vii), (gXviii), (I) and (m) and redesignated accordingly; inserted "of conduct" 
in (gXix); rewrote (n) and (p); and made minor stylistic changes throughout. 

§ 97-3-54.5. Human Trafficking Act; use of undercover opera- 
tive in detection of offense permitted. 

The fact that an undercover operative or law enforcement officer was 
involved in any manner in the detection and investigation of an offense under 
this act shall not constitute a defense to a prosecution under this act. 

SOURCES: Laws, 2013, ch. 543, § 5, eff from and after July 1, 2013. 

§ 97-3-54.6. Human Trafficking Act; injunctive and other re- 
lief for victims of trafficking; confidentiality. 

(1) Any circuit court may, after making due provision for the rights of 
trafficked persons, enjoin violations of the provisions of this act by issuing 
appropriate orders and judgments, including, but not limited to: 

(a) Ordering any defendant to divest himself of any interest in any 
enterprise, including real property. 

(b) Imposing reasonable restrictions upon the future activities or in- 
vestments of any defendant, including, but not limited to, prohibiting any 
defendant from engaging in the same type of endeavor as the enterprise in 
which he was engaged in violation of the provisions of this act. 

(c) Ordering the dissolution or reorganization of any enterprise. 

(d) Ordering the suspension or revocation of a license or permit granted 
to any enterprise by any agency of the state. 

(e) Ordering the forfeiture of the charter of a corporation organized 
under the laws of the state, or the revocation of a certificate authorizing a 
foreign corporation to conduct business within the state, upon finding that 
the board of directors or a managerial agent acting on behalf of the 
corporation in conducting the affairs of the corporation, has authorized or 
engaged in conduct in violation of this chapter and that, for the prevention 
of future criminal activity, the public interest requires the charter of the 
corporation forfeited and the corporation dissolved or the certificate revoked. 

(2) Notwithstanding any provisions to the contrary in Section 99-37-1 et 
seq., the court shall order restitution to the victim for any offense under this 
chapter. The order of restitution under this section shall direct the defendant 
to pay the victim, through the appropriate court mechanism, the full amount 
of the victim's pecuniary damages. For the purposes of determining restitution, 
the term "victim" means the individual harmed as a result of a crime under 
this chapter, including, in the case of a victim who is under eighteen (18) years 
of age, incompetent, incapacitated, or deceased, the legal guardian of the 
victim or a representative of the victim's estate, or another family member, or 
any other person appointed as suitable by the court, but in no event shall the 
defendant be named as such a representative or guardian. The court may order 
restitution even if the victim is absent from the jurisdiction or unavailable. 
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(3) Any person who is injured by reason of any violation of the provisions 
of this chapter shall have a cause of action against any person or enterprise 
convicted of engaging in activity in violation of this chapter for threefold the 
actual damages sustained and, when appropriate, punitive damages. The 
person shall also recover attorney's fees in the trial and appellate courts and 
reasonable costs of investigation and litigation. 

(4) The application of one (1) civil remedy under any provision of this act 
shall not preclude the application of any other remedy, civil or criminal, under 
this act or any other provision of law. Civil remedies under this act are 
supplemental. 

(5) At any time after a conviction under this act, the court in which the 
conviction was entered may, upon appropriate motion, vacate the conviction if 
the court finds the defendant's participation in the offense was the result of 
being a victim. Official documentation from a federal, state or local government 
agency as to the defendant's status as a victim at the time of the offense creates 
a presumption that the defendant's participation in the offense was a result of 
being a victim, but official documentation is not required to grant a motion 
under this subsection. 

(6) In a prosecution or civil action for damages for an offense under this 
act in which there is evidence that the alleged victim was subjected to sexual 
servitude, reputation or opinion evidence of past sexual behavior of the alleged 
victim is not admissible, unless admitted in accordance with the Mississippi 
Rules of Evidence. 

(7) In any investigation or prosecution for an offense under this act, the 
responsible law enforcement agency or prosecutor's office are required to take 
all reasonable efforts to keep the identity of the victim and the victim's family 
confidential by ensuring that the names and identifying information of those 
individuals are not disclosed to the public. 

SOURCES: Laws, 2013, ch. 543, § 6, eff from and after July 1, 2013. 

§ 97-3-54.7. Human Trafficking Act; forfeiture of assets and 
disposition of proceeds. 

(1) In addition to any other civil or criminal penalties provided by law, any 
property used in the commission of a violation of this act shall be forfeited as 
provided herein. 

(a) The following property shall be subject to forfeiture if used or 
intended for use as an instrumentality in or used in furtherance of a 
violation of this act: 

(i) Conveyances, including aircraft, vehicles or vessels; 

(ii) Books, records, telecommunication equipment, or computers; 
(hi) Money or weapons; 

(iv) Everything of value furnished, or intended to be furnished, in 
exchange for an act in violation and all proceeds traceable to the exchange; 

(v) Negotiable instruments and securities; 
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(vi) Any property, real or personal, directly or indirectly acquired or 
received in a violation or as an inducement to violate; 

(vii) Any property traceable to proceeds from a violation; and 

(viii) Any real property, including any right, title and interest in the 
whole of or any part of any lot or tract of land used in furtherance of a 
violation of this act. 

(b)(i) No property used by any person as a common carrier in the 
transaction of business as a common carrier is subject to forfeiture under 
this section unless it appears that the owner or other person in charge of 
the property is a consenting party or privy to a violation of this act; 

(ii) No property is subject to forfeiture under this section by reason of 
any act or omission proved by the owner thereof to have been committed 
or omitted without his knowledge or consent; if the confiscating authority 
has reason to believe that the property is a leased or rented property, then 
the confiscating authority shall notify the owner of the property within five 
(5) days of the confiscation or within five (5) days of forming reason to 
believe that the property is a leased or rented property; 

(iii) Forfeiture of a property encumbered by a bona fide security 
interest is subject to the interest of the secured party if he neither had 
knowledge of nor consented to the act or omission. 

(2) No property shall be forfeited under the provisions of this section, to 
the extent of the interest of an owner, by reason of any act or omission 
established by him to have been committed or omitted without his knowledge 
or consent. 

(3) Seizure without process may be made if the seizure is incident to an 
arrest or a search under a search warrant or an inspection under an 
administrative inspection warrant. 

(4) (a) When any property is seized under this section, proceedings shall be 
instituted within a reasonable period of time from the date of seizure or the 
subject property shall be immediately returned to the party from whom 
seized. 

(b) A petition for forfeiture shall be filed by the Attorney General or a 
district attorney in the name of the State of Mississippi, the county, or the 
municipality, and may be filed in the county in which the seizure is made, the 
county in which the criminal prosecution is brought, or the county in which 
the owner of the seized property is found. Forfeiture proceedings may be 
brought in the circuit court or the county court if a county court exists in the 
county and the value of the seized property is within the jurisdictional limits 
of the county court as set forth in Section 9-9-21. A copy of the petition shall 
be served upon the following persons by service of process in the same 
manner as in civil cases: 

(i) The owner of the property, if address is known; 

(ii) Any secured party who has registered his lien or filed a financing 
statement as provided by law, if the identity of the secured party can be 
ascertained by the entity filing the petition by making a good faith effort 
to ascertain the identity of the secured party; 
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(iii) Any other bona fide lienholder or secured party or other person 
holding an interest in the property in the nature of a security interest of 
whom the seizing law enforcement agency has actual knowledge; and 

(iv) Any person in possession of property subject to forfeiture at the 
time that it was seized. 

(5) If the property is a motor vehicle susceptible of titling under the 
Mississippi Motor Vehicle Title Law and if there is any reasonable cause to 
believe that the vehicle has been titled, inquiry of the Department of Revenue 
shall be made as to what the records of the Department of Revenue show as to 
who is the record owner of the vehicle and who, if anyone, holds any lien or 
security interest that affects the vehicle. 

(6) If the property is a motor vehicle and is not titled in the State of 
Mississippi, then an attempt shall be made to ascertain the name and address 
of the person in whose name the vehicle is licensed, and if the vehicle is 
licensed in a state which has in effect a certificate of title law, inquiry of the 
appropriate agency of that state shall be made as to what the records of the 
agency show as to who is the record owner of the vehicle and who, if anyone, 
holds any lien, security interest or other instrument in the nature of a security 
device that affects the vehicle. 

(7) If the property is of a nature that a financing statement is required by 
the laws of this state to be filed to perfect a security interest affecting the 
property and if there is any reasonable cause to believe that a financing 
statement covering the security interest has been filed under the laws of this 
state, inquiry of the appropriate office designated in Section 75-9-501, shall be 
made as to what the records show as to who is the record owner of the property 
and who, if anyone, has filed a financing statement affecting the property. 

(8) If the property is an aircraft or part thereof and if there is any 
reasonable cause to believe that an instrument in the nature of a security 
device affects the property, inquiry of the Mississippi Department of Transpor- 
tation shall be made as to what the records of the Federal Aviation Adminis- 
tration show as to who is the record owner of the property and who, if anyone, 
holds an instrument in the nature of a security device which affects the 
property. 

(9) If the answer to an inquiry states that the record owner of the property 
is any person other than the person who was in possession of it when it was 
seized, or states that any person holds any lien, encumbrance, security 
interest, other interest in the nature of a security interest, mortgage or deed of 
trust that affects the property, the record owner and also any lienholder, 
secured party, other person who holds an interest in the property in the nature 
of a security interest, or holder of an encumbrance, mortgage or deed of trust 
that affects the property is to be named in the petition of forfeiture and is to be 
served with process in the same manner as in civil cases. 

(10) If the owner of the property cannot be found and served with a copy 
of the petition of forfeiture, or if no person was in possession of the property 
subject to forfeiture at the time that it was seized and the owner of the property 
is unknown, there shall be filed with the clerk of the court in which the 
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proceeding is pending an affidavit to such effect, whereupon the clerk of the 
court shall publish notice of the hearing addressed to "the Unknown Owner of 

," filling in the blank space with a reasonably detailed description 

of the property subject to forfeiture. Service by publication shall contain the 
other requisites prescribed in Section 11-33-41, and shall be served as provided 
in Section 11-33-37, for publication of notice for attachments at law. 

(11) No proceedings instituted pursuant to the provisions of this section 
shall proceed to hearing unless the judge conducting the hearing is satisfied 
that this section has been complied with. Any answer received from an inquiry 
required by this section shall be introduced into evidence at the hearing. 

(12) (a) An owner of a property that has been seized shall file an answer 
within thirty (30) days after the completion of service of process. If an 
answer is not filed, the court shall hear evidence that the property is subject 
to forfeiture and forfeit the property to the seizing law enforcement agency. 
If an answer is filed, a time for hearing on forfeiture shall be set within thirty 
(30) days of filing the answer or at the succeeding term of court if court would 
not be in session within thirty (30) days after filing the answer. The court 
may postpone the forfeiture hearing to a date past the time any criminal 
action is pending against the owner upon request of any party 

(b) If the owner of the property has filed an answer denying that the 
property is subject to forfeiture, then the burden is on the petitioner to prove 
that the property is subject to forfeiture. However, if an answer has not been 
filed by the owner of the property, the petition for forfeiture may be 
introduced into evidence and is prima facie evidence that the property is 
subject to forfeiture. The burden of proof placed upon the petitioner in regard 
to property forfeited under the provisions of this chapter shall be by a 
preponderance of the evidence. 

(c) At the hearing any claimant of any right, title or interest in the 
property may prove his lien, encumbrance, security interest, other interest 
in the nature of a security interest, mortgage or deed of trust to be bona fide 
and created without knowledge or consent that the property was to be used 
so as to cause the property to be subject to forfeiture. 

(d) If it is found that the property is subject to forfeiture, then the judge 
shall forfeit the property. However, if proof at the hearing discloses that the 
interest of any bona fide lienholder, secured party, other person holding an 
interest in the property in the nature of a security interest, or any holder of 
a bona fide encumbrance, mortgage or deed of trust is greater than or equal 
to the present value of the property, the court shall order the property 
released to him. If the interest is less than the present value of the property 
and if the proof shows that the property is subject to forfeiture, the court 
shall order the property forfeited. 

(13) Unless otherwise provided herein, all personal property which is 
forfeited under this section shall be liquidated and, after deduction of court 
costs and the expense of liquidation, the proceeds shall be divided as follows: 

(a) If only one (1) law enforcement agency participates in the underly- 
ing criminal case out of which the forfeiture arises, fifty percent (50%) of the 
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proceeds shall be forwarded to the State Treasurer and deposited in the 
Relief for Victims of Human Trafficking Fund, and fifty percent (50%) shall 
be deposited and credited to the budget of the participating law enforcement 
agency. 

(b) If more than one (1) law enforcement agency participates in the 
underlying criminal case out of which the forfeiture arises, fifty percent 
(50%) of the proceeds shall be forwarded to the State Treasurer and 
deposited in the Relief for Victims of Human Trafficking Fund, twenty-five 
percent (25%) of the proceeds shall be deposited and credited to the budget 
of the law enforcement agency whose officers initiated the criminal case and 
twenty-five percent (25%) shall be divided equitably between or among the 
other participating law enforcement agencies, and shall be deposited and 
credited to the budgets of the participating law enforcement agencies. In the 
event that the other participating law enforcement agencies cannot agree on 
the division of their twenty-five percent (25%), a petition shall be filed by any 
one of them in the court in which the civil forfeiture case is brought and the 
court shall make an equitable division. 

(14) All money forfeited under this section shall be divided, deposited and 
credited in the same manner as provided in subsection (13). 

(15) All real estate forfeited under the provisions of this section shall be 
sold to the highest and best bidder at a public auction for cash, the auction to 
be conducted by the chief law enforcement officer of the initiating law 
enforcement agency, or his designee, at such place, on such notice and in 
accordance with the same procedure, as far as practicable, as is required in the 
case of sales of land under execution at law. The proceeds of the sale shall first 
be applied to the cost and expense in administering and conducting the sale, 
then to the satisfaction of all mortgages, deeds of trust, liens and encum- 
brances of record on the property. The remaining proceeds shall be divided, 
forwarded and deposited in the same manner as provided in subsection (13). 

(16) (a) Any county or municipal law enforcement agency may maintain, 
repair, use and operate for official purposes all property described in 
subsection (l)(a)(i) of this section that has been forfeited to the agency if it is 
free from any interest of a bona fide lienholder, secured party or other party 
who holds an interest in the property in the nature of a security interest. The 
county or municipal law enforcement agency may purchase the interest of a 
bona fide lienholder, secured party or other party who holds an interest so 
that the property can be released for its use. If the property is a motor vehicle 
susceptible of titling under the Mississippi Motor Vehicle Title Law, the law 
enforcement agency shall be deemed to be the purchaser, and the certificate 
of title shall be issued to it as required by subsection (9) of this section. 

(b)(i) If a vehicle is forfeited to or transferred to a sheriff's department, 
then the sheriff may transfer the vehicle to the county for official or 
governmental use as the board of supervisors may direct. 

(ii) If a vehicle is forfeited to or transferred to a police department, 
then the police chief may transfer the vehicle to the municipality for 
official or governmental use as the governing authority of the municipality 
may direct. 
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(c) If a motor vehicle forfeited to a county or municipal law enforcement 
agency becomes obsolete or is no longer needed for official or governmental 
purposes, it may be disposed of in accordance with Section 19-7-5 or in the 
manner provided by law for disposing of municipal property. 

(17) The forfeiture procedure set forth in this section is the sole remedy of 
any claimant, and no court shall have jurisdiction to interfere therewith by 
replevin, injunction, supersedeas or in any other manner. 

SOURCES: Laws, 2013, ch. 543, § 7, eff from and after July 1, 2013. 

§ 97-3-54.8. Human Trafficking Act; Relief for Victims of Hu- 
man Trafficking Fund. 

(1) There is hereby created in the State Treasury a special fund to be 
known as the "Relief for Victims of Human Trafficking Fund." The fund shall 
be a continuing fund, not subject to fiscal year limitations, and shall consist of: 

(a) Monies appropriated by the Legislature; 

(b) The interest accruing to the fund; 

(c) Donations or grant funds received; and 

(d) Monies received from such other sources as may be provided by law. 

(2) The monies in the Relief for Victims of Human Trafficking Fund shall 
be used by the Mississippi Attorney General's office solely for the administra- 
tion of programs designed to assist victims of human trafficking, to conduct 
training on human trafficking to law enforcement, court personnel, attorneys, 
and nongovernmental service providers, and to support the duties of the 
statewide human trafficking coordinator as set forth in this act. 

SOURCES: Laws, 2013, ch. 543, § 8, eff from and after July 1, 2013. 

§ 97-3-54.9. Human Trafficking Act; statewide human traf- 
ficking coordinator; duties. 

(1) There is created the position of statewide human trafficking coordina- 
tor within the Attorney General's office. The duties of the coordinator shall be 
as follows: 

(a) Coordinate the implementation of this act; 

(b) Evaluate state efforts to combat human trafficking; 

(c) Collect data on human trafficking activity within the state on an 
ongoing basis, including types of activities reported, efforts to combat human 
trafficking, and impact on victims and on the state; 

(d) Exclude from publicly released portions of the data collected under 
subsection (l)(c) the identity of any victim and the victim's family; 

(e) Promote public awareness about human trafficking, remedies and 
services for victims, and national hotline information; 

(f) Create and maintain a website to publicize the coordinator's work; 

(g) Submit to the Legislature an annual report of its evaluation under 
subsection (l)(b), including any recommendations, and summary of data 
collected under subsection (l)(c); 
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(h) Develop and implement rules and regulations pertaining to the use 
of the Relief for Victims of Human Trafficking Fund to support services for 
victims of human trafficking in Mississippi; 

(i) Assist in the creation and operations of local human trafficking task 
forces or working groups around the state, including serving on a task force; 
and 

(j) Conduct other activities, including, but not limited to, applying for 
grants to enhance investigation and prosecution of trafficking offenses or to 
improve victim services to combat human trafficking within this state which 
are appropriate. 

(2) The coordinator shall be authorized to seek input and assistance from 
state agencies, nongovernmental agencies, service providers and other indi- 
viduals in the performance of the foregoing duties. 

(3) Each state agency, board and commission shall be required to fully 
cooperate with the coordinator in the performance of the duties of that 
position. 

(4) Every investigation of an offense under this chapter shall be reported 
to the coordinator by the initiating law enforcement agency pursuant to 
guidelines established by the coordinator. 

(5) Notwithstanding the provisions of Section 43-21-261, disclosure by 
any state agency, nongovernmental agency, service provider or local or state 
law enforcement agency of nonidentifying information regarding a minor 
victim to the coordinator for the purposes of evaluating and collecting data 
regarding trafficking offenses in the state is specifically authorized. 

SOURCES; Laws, 2013, ch. 543, § 9, eff from and after July 1, 2013. 

§ 97-3-55. Libel; penalty. 

Any person who shall be convicted of writing or publishing any libel, shall 
be fined in such sum or imprisoned in the county jail for such term as the court, 
in its discretion, may adjudge, having regard to the nature and enormity of the 
offense, or be punished by both such fine and imprisonment. 

SOURCES: Codes, Hutchinson's 1848, ch. 65, art. 2 (61); 1857, ch 64, art. 199; 
1871, § 2706; 1880, § 2195; 1892, § 1197; 1906, § 1275; Hemingway's 1917, 
§ 1007; 1930, § 1036; 1942, § 2268. 

Cross References — Constitutional provision that truth may be given in evidence, 
see Miss Const Art. 3, § 13. 

Libel and slander, see § 95-1-1 et seq. 

Posting or publishing another for not fighting a duel, see § 97-39-7. 
Requisites of indictment in libel cases, see § 99-7-33. 
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JUDICIAL DECISIONS 



1. In general. 

Where the Mississippi criminal libel 
statute dealt merely with punishment and 
did not define the crime of libel, and where 
there had been no judicial definition of the 
crime since the United States Supreme 
Court declared that the First Amendment 



is applicable to the states by virtue of the 
Fourteenth Amendment, the elements of 
the crime were so uncertain and indefi- 
nite, that it would not be enforced as a 
penal offense. Boydstun v. State, 249 So. 
2d 411 (Miss. 1971). 



RESEARCH REFERENCES 



ALR. Validity of criminal defamation 
statutes. 68 A.L.R.4th 1014. 

Libel and slander: Charging one with 
breach or nonperformance of contract. 45 
A.L.R.5th 739. 

Defamation: Publication of letter to edi- 
tor in newspaper as actionable. 54 
A.L.R.5th 443. 

Am Jur. 50 Am. Jur. 2d, Libel and 
Slander §§ 501, 502. 



CJS. 53 C.J.S., Libel and Slander; Inju- 
rious Falsehood §§ 16 et seq. 

Practice References. McCloskey and 
Schoenberg, Criminal Law Deskbook 
(Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



§ 97-3-57. Libel; truth as defense. 

In every criminal prosecution for libel it shall be lawful for the defendant, 
upon the trial, to give in evidence the truth of the matter written or published, 
and if it shall appear to the jury that the matter charged as libelous is true, and 
was published with good motives and for justifiable ends, the defendant shall 
be acquitted. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 2 (60); 1857, ch. 64, art. 200; 
1871, § 2707; 1880, § 2916; 1892, § 1198; 1906, § 1276; Hemingway's 1917, 
§ 1008; 1930, § 1037; 1942, § 2269. 

Cross References — Constitutional provision that truth may be given in evidence, 
see Miss Const Art. 3, § 13. 
Libel and slander, see § 95-1-1 et seq. 

Posting or publishing another for not fighting a duel, see § 97-39-7. 
Requisites of indictment in libel cases, see § 99-7-33. 



JUDICIAL DECISIONS 



1. In general. 

False communication addressed to gen- 
eral public, imputing criminal offense or 
moral delinquency to a public officer in 
discharge of his duty, not privileged 



though made in good faith and on prob- 
able cause; motive being immaterial. 
Oakes v. State, 98 Miss. 80, 54 So. 79 
(1910). 
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RESEARCH REFERENCES 



ALR. Joinder in defamation action, of 
denial and plea of truth of statement. 21 
A.L.R.2d 813. 

Validity of criminal defamation stat- 
utes. 68 A.L.R.4th 1014. 

Libel and slander: Charging one with 
breach or nonperformance of contract. 45 
A.L.R.5th 739. 

Defamation: Publication of letter to edi- 
tor in newspaper as actionable. 54 
A.L.R.5th 443. 

Am Jur. 50 Am. Jur. 2d, Libel and 
Slander §§ 518 et seq. 

§ 97-3-59. Mayhem. 



CJS. 53 C.J.S., Libel and Slander: Inju- 
rious Falsehood §§ 16 et seq. 

Law Reviews. Comment, Ferguson v. 
Watkins: The Vortex Within Mississippi 
Defamation Law. 55 Miss. L. J. 619, Sep- 
tember, 1985. 

Practice References. McCloskey and 
Schoenberg, Criminal Law Deskbook 
(Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



Every person who, from premeditated design or with intent to kill or 
commit any felony, shall mutilate, disfigure, disable or destroy the tongue, eye, 
lip, nose, or any other limb or member of any person, shall be guilty of 
mayhem, and, on conviction thereof, shall be punished by imprisonment in the 
penitentiary not more than seven years or in the county jail not less than six 
months. 



SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (26); 1857, ch. 64, 
art. 203; 1871, § 2710; 1880, § 2920; 1892, § 1210; 1906, § 1288; Hemingway's 
1917, § 1020; 1930, § 1051; 1942, § 2283. 

Cross References — Assault and battery, see § 97-3-7. 

JUDICIAL DECISIONS 



1. In general. 

In prosecution for aggravated assault, 
defendant is entitled to a lesser included 
offense jury instruction for mayhem as 
long as there is some proof that shows him 
to be innocent of aggravated assault, but 
at same time only guilty of mayhem. 
Hoops v. State, 681 So. 2d 521 (Miss. 
1996). 

Defendant was not entitled to instruc- 
tion on mayhem, as lesser included of- 
fense of aggravated assault, since same 
proof that established aggravated assault 
also established mayhem. Hoops v. State, 
681 So. 2d 521 (Miss. 1996). 

Where the defendant was on trial 
charged with violation of this section 



[Code 1942, § 2283], an instruction for 
the prosecution which used the words 
"deliberate design" rather than the statu- 
tory words, "premeditated design", did not 
constitute error for deliberate is a syn- 
onym for premeditated. Emily v. State, 
191 So. 2d 925 (Miss. 1966). 

Evidence justified the jury in finding 
that defendant's action in striking the 
victim in the face with a broken Coke 
bottle, cutting his nose and destroying one 
eye, was an act done from a premeditated 
design to mutilate and disfigure his vic- 
tim. Emily v. State, 191 So. 2d 925 (Miss. 
1966). 
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RESEARCH REFERENCES 

ALR. Consent as defense to charge of Related Offenses §§ 1 et seq. 
mayhem. 86 A.L.R.2d 268. CJS. 56 C.J.S., Mayhem §§ 1-3. 

Am Jur. 53 Am. Jur. 2d, Mayhem and 

§ 97-3-61. Poisoning with intent to kill or injure. 

Every person who shall mingle any poison with any food, drink, or 
medicine with intent to kill or injure any human being, or who shall wilfully 
poison any well, spring, or reservoir of water, shall, upon conviction, be 
punished by imprisonment in the penitentiary not exceeding ten years, or in 
the county jail not exceeding one year, or by fine not exceeding one thousand 
dollars, or both. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (35); 1857, ch. 64, 
art. 214; 1871, § 2670; 1880, § 2937; 1892, § 1255; 1906, § 1331; Hemingway's 
1917, § 1064; 1930, § 1095; 1942, § 2328. 

Cross References — Poisoning, as provided in this section, denned as crime of 
violence, see § 97-3-2. 

Poisoning person with intent to kill where death does not ensue, see § 97-3-63. 
Poisoning animals, see § 97-41-17. 

JUDICIAL DECISIONS 

1. In general. was cured by the judgment of conviction. 

2. Indictment. Randle v. State, 105 Miss. 561, 62 So. 428 

1 (1913) - 
"ttj C n ^ ra ' j.- r/^ j m^n s ooom Indictment charging mingling of car- 
Under this section Code 1942, § 2328] boUc acid with with S int * nt to kiU 

the corpus delicti is the mingling of the and injure a certain nQt demur . 

poison with the food drink or medicine^ w ag char ^ digtinct offengeg 

nonl? V - ' ' 3 State v. Clark 97 Miss. 806, 52 So. 691 

(lyuo). (1910) 

It is essential under this section [Code 
1942, § 2328] to charge that the poison 



Unnecessary for indictment to charge to 



• i j m.1. • * v • i whom poison belonged or substance with 

was mingled with the intent maliciously , . , . , °, ., 

+ i n rp i 0 , . nA Tv/r- t-aa 01 a which mixed, or that it was in possession 

to kill. Taylor v. State, 74 Miss. 544, 21 So. c r ' , . , , j , , 

129 (1897) person tor whom intended, or that such 

person was about or intended to drink 

2. Indictment. same; corpus delicti consists of mingling 

Any duplicity in the indictment, as poison with food, drink or medicine. State 

charging two offenses in the same count, v. Clark, 97 Miss. 806, 52 So. 691 (1910). 

RESEARCH REFERENCES 

Am Jur. 40 A Am. Jur. 2d, Homicide 2 Am. Jur. Trials, Investigating Particu- 

§ 434. lar Crimes §§ 54-56 (homicide by poison- 

30 Am. Jur. Proof of Facts 2d 1, Foreign ing). 
Substance in Food or Beverage. 

31 Am. Jur. Proof of Facts 2d 81, Food 
Poisoning. 
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§ 97-3-63. Poisoning with intent to kill; where death does not 
ensue. 

Every person who shall be convicted of having administered, or having 
caused or procured to be administered, any poison to any human being with 
intent to kill such human being, whereof death shall not ensue, shall be 
punished by imprisonment in the penitentiary for a term not less than ten 
years. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (34); 1857, ch 64, art. 
213, 1871; § 2669; 1880, § 2936; 1892, § 1254; 1906, § 1330; Hemingway's 
1917, § 1063; 1930, § 1094; 1942, § 2327. 

Cross References — Poisoning food or drink, generally, see § 97-3-61. 
Poisoning animals, see § 97-41-17. 

JUDICIAL DECISIONS 



1. In general. 

Any duplicity in an indictment for vio- 
lating this provision, as charging two of- 
fenses in the same count, is cured by a 
judgment of conviction. Randle v. State, 
105 Miss. 561, 62 So. 428 (1913). 

Under a former statute making actual 
taking of the poison an element of the 



crime, word "taken" was held to mean any 
method by which the system is made to 
absorb poison designedly administered. 
State v. Stuart, 88 Miss. 406, 40 So. 1010 
(1906). 



RESEARCH REFERENCES 

Am Jur. 40A Am. Jur. 2d, Homicide CJS. 40 C.J.S., Homicide §§ 139-141, 
§§ 585 et seq. 146, 147. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes §§ 54-56 (homicide by poison- 
ing). 

§ 97-3-65. Statutory rape; enhanced penalty for forcible 
sexual intercourse or statutory rape by administering cer- 
tain substances. 

(1) The crime of statutory rape is committed when: 

(a) Any person seventeen (17) years of age or older has sexual inter- 
course with a child who: 

(i) Is at least fourteen (14) but under sixteen (16) years of age; 

(ii) Is thirty-six (36) or more months younger than the person; and 

(iii) Is not the person's spouse; or 

(b) A person of any age has sexual intercourse with a child who: 

(i) Is under the age of fourteen (14) years; 

(ii) Is twenty-four (24) or more months younger than the person; and 

(iii) Is not the person's spouse. 
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(2) Neither the victim's consent nor the victim's lack of chastity is a 
defense to a charge of statutory rape. 

(3) Upon conviction for statutory rape, the defendant shall be sentenced 
as follows: 

(a) If eighteen (18) years of age or older, but under twenty-one (21) 
years of age, and convicted under subsection (l)(a) of this section, to 
imprisonment for not more than five (5) years in the State Penitentiary or a 
fine of not more than Five Thousand Dollars ($5,000.00), or both; 

(b) If twenty-one (21) years of age or older and convicted under 
subsection (l)(a) of this section, to imprisonment of not more than thirty (30) 
years in the State Penitentiary or a fine of not more than Ten Thousand 
Dollars ($10,000.00), or both, for the first offense, and not more than forty 
(40) years in the State Penitentiary for each subsequent offense; 

(c) If eighteen (18) years of age or older and convicted under subsection 
(l)(b) of this section, to imprisonment for life in the State Penitentiary or 
such lesser term of imprisonment as the court may determine, but not less 
than twenty (20) years; 

(d) If thirteen (13) years of age or older but under eighteen (18) years of 
age and convicted under subsection (l)(a) or (l)(b) of this section, such 
imprisonment, fine or other sentence as the court, in its discretion, may 
determine. 

(4) (a) Every person who shall have forcible sexual intercourse with any 
person, or who shall have sexual intercourse not constituting forcible sexual 
intercourse or statutory rape with any person without that person's consent 
by administering to such person any substance or liquid which shall produce 
such stupor or such imbecility of mind or weakness of body as to prevent 
effectual resistance, upon conviction, shall be imprisoned for life in the State 
Penitentiary if the jury by its verdict so prescribes; and in cases where the 
jury fails to fix the penalty at life imprisonment, the court shall fix the 
penalty at imprisonment in the State Penitentiary for any term as the court, 
in its discretion, may determine. 

(b) This subsection (4) shall apply whether the perpetrator is married to 
the victim or not. 

(5) In all cases where a victim is under the age of sixteen (16) years, it 
shall not be necessary to prove penetration where it is shown the genitals, anus 
or perineum of the child have been lacerated or torn in the attempt to have 
sexual intercourse with the child. 

(6) For the purposes of this section, "sexual intercourse" shall mean a 
joining of the sexual organs of a male and female human being in which the 
penis of the male is inserted into the vagina of the female or the penetration of 
the sexual organs of a male or female human being in which the penis or an 
object is inserted into the genitals, anus or perineum of a male or female. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (22); 1857, ch. 64, 
art. 218; 1871, § 2672; 1880, § 2942; 1892, § 1281; 1906, § 1358; Hemingway's 
1917, § 1092; 1930, § 1122; 1942, § 2358; Laws, 1908, ch. 171; Laws, 1974, ch. 
576, § 8; Laws, 1977, ch. 458, § 7; Laws, 1985, ch. 389, § 3; Laws, 1993, ch. 
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497, § 1; Laws, 1998, ch. 549, § 2; Laws, 2007, ch. 335, § 1, eff from and after 
passage (approved Mar. 14, 2007.) 

Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected a typographical error. The paragraph designation "(l)(c)" was changed to (2) and 
the remaining paragraphs were renumbered accordingly. In (3)(d) the word "para- 
graphs" was changed to "paragraph". The Joint Committee ratified the correction at its 
June 3, 2003 meeting, and the section has been reprinted in the supplement to reflect 
the corrected language. 

Editor's Note — Laws, 1998, ch. 549, § 8, provides as follows: 

"SECTION 8. The Department of Human Services is hereby directed to establish an 
informational campaign in order to disseminate to the public appropriate information 
concerning the statutory rape laws, subject to the approval of the office of the Attorney 
General as to the substantive content of the information to be disseminated." 

Cross References — Notification of Department of Education that certificated 
person has been convicted of sex offense, see § 37-3-51. 

Prohibition of person convicted of crimes affecting children or other violent crimes 
from being licensed as foster parent or a foster home, see § 43-15-6. 

Effect of conviction of certain crimes as disqualification to hold office in labor union 
or to participate in labor management functions, see § 71-1-49. 

Abduction of females, see § 97-3-1. 

Rape, as provided in this section, defined as crime of violence, see § 97-3-2. 

Murder in the commission of rape as constituting capital murder, see § 97-3-19. 

Sexual battery, see §§ 97-3-95 through 97-3-103. 

Enticing children for prostitution or marriage, see § 97-5-5. 

Violation of person of female child, see § 97-5-23. 

Mandatory reporting of offense under this section relating to rape when committed by 
an adult against a minor under the age of sixteen, see § 97-5-51. 
Seduction of female child, see § 97-29-55. 

Carnal knowledge of step or adopted child or child of cohabitating partner, see 
§ 97-5-41. 

Limitations of prosecutions generally, see § 99-1-5. 

Requirement that an indictment for capital murder state specifically the section of 
the code defining the offense alleged to have been committed, see § 99-17-20. 

Additional monetary assessment for violation of this section when committed against 
a minor to be deposited in Mississippi Children's Trust Fund, see § 99-19-75. 

Separate sentencing procedure to determine punishment in capital cases, see 
§§ 99-19-101 et seq. 

Testing for HIV and AIDS of any person convicted under this section, see §§ 99-19- 
201 and 99-19-203. 



JUDICIAL DECISIONS 



I. IN GENERAL. 



10. Effective assistance of counsel. 



1. In general. 

2. Elements of offense. 

3. Consent. 

4. Constitutionality. 

5. Indictment. 

6. Sentence. 

7. Plea of guilty 

8. Instructions. 

9. Setting aside conviction. 



II. EVIDENTIARY MATTERS. 



11. In general. 

12. Belongings of victim. 

13. Chastity of victim. 

14. Competency; child's testimony. 

15. Consent of victim. 

16. Victims statement to third party. 

17. Photographs. 

18. Confession of accused. 
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19. Conduct of accused; previous or crimi- 

nal. 

20. Sufficiency of evidence; generally. 

21. — Corroborating evidence. 

22. — Uncorroborating evidence. 

III. UNDER FORMER § 97-5-21. 

23. In general. 

24. Indictment. 

25. Evidence. 

IV. UNDER FORMER § 97-3-67. 

26. In general. 

27. Evidence; generally. 

28. — Chastity of victim. 

29. Corroboration. 

I. IN GENERAL. 

1. In general. 

Defendant's prosecution for statutory 
rape, under Miss. Code Ann. § 97-3-65, 
was not barred by the two-year statute of 
limitations in Miss. Code Ann. § 99-1-5 
because, although statutory rape was not 
expressly included in the statute, it was 
within the definition of rape under Miss. 
Code Ann. § 97-3-68, for purposes of the 
exceptions to the general two-year statute 
of limitations. Hernandez v. State, 137 So. 
3d 889 (Miss. Ct. App. 2013), writ of cer- 
tiorari denied by 2014 Miss. LEXIS 239 
(Miss. May 8, 2014). 

Sexual intercourse between an under- 
age child and an adult clearly is a crime of 
violence for purposes of the habitual of- 
fender statute, as sexual intercourse can- 
not occur without the exertion of some 
degree of physical force, even if it entails 
no pain or bodily harm and leaves no 
mark. Taylor v. State, 122 So. 3d 707 
(Miss. 2013). 

Miss. Code Ann. § 97-3-65(3)(a), at the 
time defendant was indicted, was the code 
section for rape, not statutory rape which 
was Miss. Code Ann. § 97-3-65(2)(a), and 
it was not until defendant was sentenced 
that the section numbers changed; the 
indictment was correct and made the na- 
ture and cause of the charges against him 
clear as required. Davis v. State, 29 So. 3d 
788 (Miss. Ct. App. 2009), writ of certio- 
rari denied en banc by 29 So. 3d 774, 2010 
Miss. LEXIS 137 (Miss. 2010). 

Pursuant to Miss. Code Ann. § 13-5-73, 
jurors in a capital case should be sworn to 



well and truly try the issue between the 
state and the prisoner, and a true verdict 
should be given according to the evidence 
and law, and because the crime of forcible 
rape was a capital crime under Miss. Code 
Ann. § 97-3-65(4)(a), defendant was en- 
titled to have the capital oath adminis- 
tered to the jurors, but the trial judge 
failed to administer that oath; however, 
the capital oath given in the middle of the 
trial, together with the petit oath given at 
the beginning of defendant's trial, which 
were substantially the same, were suffi- 
cient to instruct the jury of their duty. 
Golden v. State, 968 So. 2d 378 (Miss. 

2007) , writ of certiorari dismissed by 977 
So. 2d 343, 2008 Miss. LEXIS 111 (Miss. 

2008) . 

Resistance is not required for rape; ab- 
sence of resistance on account of fear 
caused by the assailant does not bar an 
attack from being rape. Madere v. State, 
794 So. 2d 200 (Miss. 2001). 

Age is critical element of crimes of capi- 
tal and statutory rape; capital rape re- 
quires rape of a child under age 14 by one 
over age 18, while statutory rape requires 
carnal knowledge of unmarried person of 
previously chaste character younger than 
himself or herself and over 14 and under 
18 years of age. Collins v. State, 691 So. 2d 
918 (Miss. 1997), reh'g denied, 693 So. 2d 
384 (Miss. 1997), cert, denied, 522 U.S. 
877, 118 S. Ct. 198, 139 L. Ed. 2d 135 
(1997). 

While age serves as line of demarcation 
for purposes of potential penalty for capi- 
tal rape, age is defining characteristic of 
statutory rape, be it forcible or not. Collins 
v. State, 691 So. 2d 918 (Miss. 1997), reh'g 
denied, 693 So. 2d 384 (Miss. 1997), cert, 
denied, 522 U.S. 877, 118 S. Ct. 198, 139 
L. Ed. 2d 135 (1997). 

Capital rape statute has same purpose 
as does statutory rape statute, which is 
protection of children of a specified age; at 
heart of statutes is core concern that chil- 
dren should not be exploited for sexual 
purposes regardless of their "consent," be- 
cause they simply cannot appreciate sig- 
nificance or consequences of their actions. 
Collins v. State, 691 So. 2d 918 (Miss. 
1997), reh'g denied, 693 So. 2d 384 (Miss. 
1997), cert, denied, 522 U.S. 877, 118 S. 
Ct. 198, 139 L. Ed. 2d 135 (1997). 
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In a prosecution for forcible rape of a 
female adult, the failure to administer to 
the jury the special oath in capital cases 
required by § 13-5-73 was not error where 
the jury received the oath of petit jurors 
prescribed by § 13-5-71 which is substan- 
tially equivalent to the special oath, the 
defendant refused any attempt by the 
trial judge to cure the omission, the defen- 
dant was not taxed by the jury with the 
maximum sentence of life imprisonment, 
and a special venire was neither re- 
quested nor empaneled in the trial of the 
case, but rather the jury was selected and 
accepted from the regular panel for the 
week. Wilburn v. State, 608 So. 2d 702 
(Miss. 1992). 

A conviction for rape under this section, 
once final, established the assailant's fault 
in tort in a civil action for assault and 
battery brought by the victim. Jordan v. 
McKenna, 573 So. 2d 1371 (Miss. 1990). 

The venue of a kidnapping and rape 
trial was proper in the county in which the 
kidnapping and violence leading to the 
rape commenced, and in which the de- 
fense counsel admitted that the first con- 
tact between the defendant and the vic- 
tim, which was determined by the jury to 
have been a kidnapping, took place. Erwin 
v. State, 557 So. 2d 799 (Miss. 1990), but 
see Strahan v. State, 729 So. 2d 800 (Miss. 
1998). 

In subsection (2) of this section, refer- 
ence to "the jury" is synonymous to "the 
trier of facts." Thus, where a defendant 
waived trial by jury and requested a 
bench trial with the trial judge sitting as 
jury and judge, the trial judge had the 
authority to sentence the defendant to life 
imprisonment, after sitting as a jury, since 
the judge was the "trier of facts" and 
substituted for the jury, which ordinarily 
is the "trier of facts" in a criminal case. 
Evans v. State, 547 So. 2d 38 (Miss. 1989). 

Jurisdiction for prosecution of 15 year 
old for rape, offense potentially punish- 
able by life sentence, is in circuit court, to 
exclusion of youth court, notwithstanding 
defendant's claim of interrogation in vio- 
lation of Youth Court Act (§ 43-21-311). 
Winters v. State, 473 So. 2d 452 (Miss. 
1985). 

Where the defendant in a rape prosecu- 
tion gave the victim a pill which produced 



dizziness and a stupor that rendered the 
victim unable to resist the defendant's 
assault, the administering of the pill to 
the victim was an essential element of the 
crime alleged, and where the administra- 
tion of the pill occurred in Forrest County, 
while the actual rape took place in Lamar 
County, the venue was properly laid in 
Forrest County. McKorkle v. State, 305 So. 
2d 361 (Miss. 1974). 

One whose confession and testimony 
indicate the commission of rape is prop- 
erly denied a release on bond in habeas 
corpus proceedings. Reed v. Gilfoy, 246 
Miss. 46, 148 So. 2d 714 (1963). 

Where rape or attempted rape is 
charged to have been forcible and against 
female's will and proof supports such 
charge, age of female need not be proved. 
Tillman v. State, 158 Miss. 802, 131 So. 
265 (1930). 

2. Elements of offense. 

Victim's testimony established the ele- 
ment of penetration to support defen- 
dant's conviction for statutory rape, and 
defendant's trial counsel repeatedly used 
the term "sexual intercourse" as involving 
penetration. Hunt v. State, 81 So. 3d 1141 
(Miss. Ct. App. 2011), writ of certiorari 
denied by 82 So. 3d 620, 2012 Miss. LEXIS 
135 (Miss. 2012). 

Court properly denied defendant's mo- 
tion for a directed verdict because the 
crime of statutory rape did not encompass 
the crime of gratification of lust. The 
crime of gratification of lust did not re- 
quire any proof of sexual intercourse or 
proof of a laceration/tearing of the child's 
genitalia, and as such, statutory rape re- 
quired proof of an additional element not 
required by gratification of lust. Branch v. 
State, 998 So. 2d 411 (Miss. 2008). 

In a statutory rape case under Miss. 
Code Ann. § 97-3-65(l)(b), where a child 
victim testified that she was penetrated 
by defendant's penis during a sexual act, 
the state established that sexual inter- 
course occurred; moreover, defendant ad- 
mitted to having sex with the victim, and 
medical evidence of penetration was not 
required. Roles v. State, 952 So. 2d 1043 
(Miss. Ct. App. 2007). 

Defendant challenged the sufficiency of 
his conviction for statutory rape, contend- 
ing that the evidence was insufficient to 
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show one element, sexual intercourse; 
however, the 15-year-old alleged victim 
testified that defendant penetrated her 
vagina with his penis, and the victim was 
not sufficiently discredited to warrant 
overturning the conviction. Miley v. State, 
935 So. 2d 998 (Miss. 2006). 

Evidence was legally insufficient to 
show the sexual intercourse element of 
statutory rape as it did not show, as re- 
quired by statute, that defendant inserted 
defendant's male sexual organ into the 
victim's vagina, and, thus, defendant's 
conviction on two counts of statutory rape 
could not be upheld on appeal. Pittman v. 
State, 836 So. 2d 779 (Miss. Ct. App. 

2002) , writ of certiorari denied by 835 So. 
2d 952, 2003 Miss. LEXIS 737 (Miss. 

2003) , remanded by 20 So. 3d 51, 2009 
Miss. App. LEXIS 664 (Miss. Ct. App. 
2009). 

"Mistake of age" is not defense to crime 
of capital rape. Collins v. State, 691 So. 2d 
918 (Miss. 1997), reh'g denied, 693 So. 2d 
384 (Miss. 1997), cert, denied, 522 U.S. 
877, 118 S. Ct. 198, 139 L. Ed. 2d 135 
(1997). 

Statutory rape is not lesser included 
offense of capital rape; capital rape re- 
quires rape of child under age of 14, but 
statutory rape requires that child be over 
14 but under age of 18. Collins v. State, 
691 So. 2d 918 (Miss. 1997), reh'g denied, 
693 So. 2d 384 (Miss. 1997), cert, denied, 
522 U.S. 877, 118 S. Ct. 198, 139 L. Ed. 2d 
135 (1997). 

Age of accused is sine qua non of crime 
of capital rape which requires proof by 
state at trial. Fisher v. State, 690 So. 2d 
268 (Miss. 1996). 

The elements required to prove at- 
tempted capital rape are: (1) a design and 
endeavor to rape one less than 14 years 
old by one at least 18 years old, (2) an 
overt act toward the commission of rape, 
and (3) failure to complete the rape or 
prevention of completion. Henderson v. 
State, 660 So. 2d 220 (Miss. 1995). 

It is possible in some circumstances to 
commit forcible rape without committing 
child fondling, and thus child fondling 
under § 97-5-23 is not a necessarily in- 
cluded offense of forcible rape under sub- 
section (2) of this section as it read prior to 
amendment in 1985. Hailey v. State, 537 
So. 2d 411 (Miss. 1988). 



A defendant's grabbing of the victim by 
the throat, threatening to beat her up if 
she did not remove her clothes, and an- 
nouncing his intent to rape her, consti- 
tuted an "overt act" for attempted rape. 
Pruitt v. State, 528 So. 2d 828 (Miss. 
1988). 

Failure of prosecution to introduce evi- 
dence of force does not render evidence 
insufficient to support rape conviction 
where defense offered is not consent on 
part of victim but rather alibi, alibi de- 
fense is discredited, and proof shows be- 
yond reasonable doubt that victim surren- 
dered because of fear arising out of 
reasonable apprehension of great bodily 
harm. Stewart v. State, 466 So. 2d 906 
(Miss. 1985). 

Lewd suggestion to victim coupled with 
physically grabbing victim and attempt- 
ing to carry her away only to have her 
break free comes near enough to accom- 
plishment of rape as to constitute crime of 
attempted rape. Harden v. State, 465 So. 
2d 321 (Miss. 1985). 

Where the defendant in a rape prosecu- 
tion gave the victim a pill which produced 
dizziness and a stupor that rendered the 
victim unable to resist the defendant's 
assault, the administering of the pill to 
the victim was an essential element of the 
crime alleged, and where the administra- 
tion of the pill occurred in Forrest County, 
while the actual rape took place in Lamar 
County, the venue was properly laid in 
Forrest County. McKorkle v. State, 305 So. 
2d 361 (Miss. 1974). 

A necessary element of the crime of rape 
is that some penetration of the female's 
private parts by the sexual organ of the 
assailant must occur and this is true in 
every case except where the female is 
under twelve years of age and even then it 
must be shown that her private parts had 
been lacerated or torn in attempt to have 
carnal knowledge of her. Lang v. State, 
230 Miss. 147, 87 So. 2d 265 (1956), cert, 
denied, 352 U.S. 936, 77 S. Ct. 236, 1 L. 
Ed. 2d 167 (1956). 

Under this section [Code 1942, § 2358] 
the previous chaste character of a female 
is not an essential element of rape. 
Thames v. State, 221 Miss. 573, 73 So. 2d 
134 (1954). 

In prosecution for rape under this sec- 
tion [Code 1942, § 2358], act must be 
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committed against victim's will; initial 
force is not enough, but resistance must 
continue to end. Moss v. State, 208 Miss. 
531, 45 So. 2d 125 (1950). 

Characterization in argument by state's 
attorney of defendant and his witness as 
"jackals" and "thugs" is not prejudicially 
erroneous in view of crime with which 
defendant was charged and admission on 
part of defendant and witness of commis- 
sion of several grave felonies, including 
burglary. Moss v. State, 208 Miss. 531, 45 
So. 2d 125 (1950). 

3. Consent. 

Counsel could not be considered ineffec- 
tive in failing to interview defendant's 
aunt regarding a 13-year old rape victim's 
statement to the aunt that she had con- 
sensual sex with defendant in exchange 
for $50 because consent was not a defense 
to rape in any form when the victim was 
under the age of sixteen. Ducksworth v. 
State, 67 So. 3d 1 (Miss. Ct. App. 2011). 

Where the victim is under the age of 
consent, it is not material whether the 
rape was accomplished by force or vio- 
lence and against the will of the child; 
consent is not a defense to the charge. 
Winston v. State, 754 So. 2d 1154 (Miss. 
1999). 

Rape victim's testimony that defendant 
had a dark object in his hand, which she 
thought was a knife, and that defendant 
told her to be quiet or he would cut her 
throat could have supported jury finding 
that victim acted out of reasonable appre- 
hension of great bodily harm, as required 
for jury instruction indicating that physi- 
cal resistance on part of victim is unnec- 
essary if victim acted out of reasonable 
apprehension of great bodily harm. Hull v. 
State, 687 So. 2d 708 (Miss. 1996), reh'g 
denied, 691 So. 2d 1027 (Miss. 1997). 

There was no merit to defendant's un- 
supported arguments that lack of consent 
and use of force were not proven; sugges- 
tion that act was not rape where victim 
responded to defendant's actions while 
believing him to be her husband and that 
penetration occurred before she realized 
he was not was rejected. Pinson v. State, 
518 So. 2d 1220 (Miss. 1988). 

Consent was not an issue where the 
male defendant, who was over 18 years of 
age, was charged with unlawful carnal 



knowledge of a female under the age of 12 
years. McBride v. State, 492 So. 2d 581 
(Miss. 1986). 

It is immaterial whether the rape of an 
eight-year-old child was accomplished by 
force or violence, or against the will of the 
victim; for a child of such tender years is 
obviously under the age of consent. Win- 
ston County Community Hosp. v. 
Hathorn, 242 So. 2d 865 (Miss. 1970). 

If woman, though she resists at first, 
eventually gives in and consents to inter- 
course, it is not rape, provided that the 
consent be willing and free of the initial 
coercion. Rogers v. State, 204 Miss. 891, 
36 So. 2d 155 (1948). 

Absence of resistance on account of fear 
caused by assailant does not prevent at- 
tack being rape. Milton v. State, 142 Miss. 
364, 107 So. 423 (1926). 

It is not rape to have sexual intercourse 
with a woman over the age of consent 
whose resistance is passive and objection 
silent unless she be overcome by drugs or 
other means. Anderson v. State, 82 Miss. 
784, 35 So. 202 (1903), overruled on other 
grounds, Lauderdale v. State, 227 Miss. 
113, 85 So. 2d 822 (1956). 

4. Constitutionality. 

There was no equal protection violation 
when appellant received a 15-year sen- 
tence for statutory rape; appellant con- 
ceded that the statute applied equally to 
male and female defendants. McKenzie v. 
State, 946 So. 2d 392 (Miss. Ct. App. 
2006). 

Where defendant was tried in a second 
case for statutory rape, sexual battery, 
and fondling, double jeopardy was not 
violated; while the victims were the same, 
the factual bases supporting the charges 
in the current indictment were totally 
different from the factual bases under- 
girding the charges in the first case. Mo- 
ses v. State, 885 So. 2d 730 (Miss. Ct. App. 
2004). 

People of ordinary intelligence have the 
ability to understand what behavior "forc- 
ible sexual intercourse" is designed to dis- 
courage; the word "forcible" is no more 
vague or overly broad than "forcibly rav- 
ish;" Miss. Code Ann. § 97-3-65(3)(a). 
Madere v. State, 794 So. 2d 200 (Miss. 
2001). 
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A defendant's constitutional right to pri- 
vacy was not violated by the State's taking 
the defendant to the health department 
for treatment of gonorrhea where the de- 
fendant was charged with capital rape of a 
child who was found to have gonorrhea, 
since the State's interest in operating a 
prison and providing for the health of 
inmates outweighed the privacy interests 
of the defendant. Ormond v. State, 599 So. 
2d 951 (Miss. 1992). 

A defendant's Sixth Amendment right 
to a public trial was not violated by the 
exclusion of the public from his rape trial 
during the victim's testimony where the 
trial judge held an evidentiary hearing 
and made findings sufficient to exclude 
members of the public during the victim's 
testimony, and where the court officials, 
the defendant, legal counsel and the jury 
were never excluded from the courtroom. 
Lee v. State, 529 So. 2d 181 (Miss. 1988). 

This section, which proscribes rape of a 
female, does not deny equal protection of 
the laws to males since it is the victim, not 
the accused, who must be a female under 
the wording of this statute; furthermore, 
by the very nature of the crime, it is the 
male who must make the criminal assault 
in order to sustain a conviction and there 
is no rational basis to attempt to apply 
this statute to any female accused. Dixon 
v. State, 519 So. 2d 1226 (Miss. 1988). 

There was no merit to defendant's un- 
supported arguments that lack of consent 
and use of force were not proven; sugges- 
tion that act was not rape where victim 
responded to defendant's actions while 
believing him to be her husband and that 
penetration occurred before she realized 
he was not was rejected. Pinson v. State, 
518 So. 2d 1220 (Miss. 1988). 

Rape statute (this section) does not, by 
providing 2 punishments for crime of rape 
depending upon age of victim, violate 
equal protection clause of Fourteenth 
Amendment of Constitution of United 
States. Winters v. State, 473 So. 2d 452 
(Miss. 1985). 

Sentencing provision of rape statute 
(this section) which subjects defendant 
who seeks jury trial to hazard of life 
imprisonment does not violate constitu- 
tion. Cunningham v. State, 467 So. 2d 902 
(Miss. 1985). 



Criminal statute (this section) which 
establishes crime for rape of female but 
fails to make it crime to rape male does 
not violate equal protection clause. 
Harper v. State, 463 So. 2d 1036 (Miss. 
1985). 

Evidence was sufficient in a prosecution 
for carnal knowledge of a 6-year-old girl to 
sustain defendant's conviction, where, al- 
though there was no direct evidence of 
penetration, the defendant had been seen 
on top of the child in the very act of 
committing the rape, and the examining 
doctor's testimony showed penetration to 
the extent of causing traumatic injury to 
the child's major and minor labias; more- 
over, this section is not unconstitutional 
on the basis that it carries the death 
penalty, nor does it unconstitutionally dis- 
criminate against males. Jackson v. State, 
452 So. 2d 438 (Miss. 1984). 

This section, governing sentencing pro- 
cedures in rape cases, does not violate due 
process or equal protection of the law, 
even though no provision is made for the 
jury to consider mitigating circumstances 
in fixing a defendant's sentence; the rule 
requiring a bifurcated trial is applicable 
only to cases involving capital offenses. 
White v. State, 375 So. 2d 220 (Miss. 
1979). 

Code 1942, § 2358, under which the 
defendant was sentenced for the crime of 
rape, was not unconstitutional as cruel 
and unusual in imposing a sentence of life 
imprisonment for the crime. Wilson v. 
State, 264 So. 2d 828 (Miss. 1972). 

5. Indictment. 

Statutory rape charge of an indictment 
was not defective because the indictment 
included defendant's birth date, the vic- 
tim's birth date, and the date of the of- 
fense; defendant's confusion was related 
to an error in his guilty-plea petition, and 
that error was corrected before the circuit 
court accepted his guilty plea and sen- 
tenced him. Jennings v. State, 107 So. 3d 
185 (Miss. Ct. App. 2013). 

In a case in which defendant's second 
indictment charged that defendant un- 
lawfully engaged in sexual intercourse 
with a child, who was at least 14 years of 
age but under 16 years of age at the time 
of the incident and that charge corre- 
sponded with Miss. Code Ann. § 97-3- 



413 



§ 97-3-65 



Crimes 



65(l)(a)(i), but the second indictment 
listed the charging statute as Miss. Code 
Ann. § 97-3-65(l)(b)(i), which prohibited 
the statutory rape of a child under 14 
years of age, defendant argued unsuccess- 
fully that the State improperly amended 
his second indictment by changing the 
subsection number of the charging stat- 
ute. The substance of defendant's second 
indictment clearly charged him with the 
proper crime and gave him sufficient no- 
tice of the charge against him; therefore, 
the amendment of the indictment was 
simply one of form and, thus, allowable. 
Payton v. State, 41 So. 3d 713 (Miss. Ct. 
App. 2009), writ of certiorari denied by 42 
So. 3d 24, 2010 Miss. LEXIS 422 (Miss. 

2010) , writ of certiorari denied by 131 S. 
Ct. 1482, 179 L. Ed. 2d 318, 2011 U.S. 
LEXIS 1348, 79 U.S.L.W. 3476 (U.S. 

2011) . 

Defendant's conviction for forcible rape 
was upheld where the indictment gave a 
clear and concise statement of the ele- 
ments of the crime with which defendant 
was charged; the fact that defendant was 
indicted for violation of Miss. Code Ann. 
§ 97-3-65(3)(a), which provided the pen- 
alty for statutory rape, rather than sub- 
section (4)(a) which listed the elements of 
forcible rape, was of no consequence. Rob- 
inson v. State, 966 So. 2d 209 (Miss. Ct. 
App. 2007), writ of certiorari dismissed by 
15 So. 3d 426, 2009 Miss. LEXIS 401 
(Miss. 2009). 

Defendant was charged with two com- 
pleted acts of rape under Miss. Code Ann. 
§ 97-3-65(4)(a), and the reference to Miss. 
Code Ann. § 97-3-71, which dealt with 
attempted rape, was merely a scrivener's 
error in the indictment, and any reference 
to Miss. Code Ann. § 97-3-71 in defen- 
dant's indictment was of no moment as 
the substance of the indictment clearly 
charged defendant with forcible rape un- 
der Miss. Code Ann. § 97-3-65; thus, de- 
fendant was not entitled to have the jury 
fix his sentence upon conviction pursuant 
to the language of Miss. Code Ann. § 97- 
3-71, and Miss. Code Ann. § 97-3-65(4)(a) 
clearly allowed the trial court to fix the 
penalty in the event that the jury failed to 
do so. Golden v. State, 968 So. 2d 378 
(Miss. 2007), writ of certiorari dismissed 
by 977 So. 2d 343, 2008 Miss. LEXIS 111 
(Miss. 2008). 



Although rape required forcible sexual 
intercourse, and sexual battery required 
sexual penetration without consent, the 
indictment specifically put defendant on 
notice that he was charged with forcibly 
inserting his sexual organ inside the vic- 
tim's rectum; his defense to that charge 
was not that it happened and was consen- 
sual, but that it did not happen, and 
therefore his defense to the original in- 
dictment was equally applicable to 
amended indictment, which changed a 
charge from rape to sexual battery. Goodin 
v. State, 977 So. 2d 353 (Miss. Ct. App. 
2007), affirmed in part and reversed in 
part by, remanded by 977 So. 2d 338, 2008 
Miss. LEXIS 143 (Miss. 2008). 

Indictment clearly stated that defen- 
dant was being charged with statutory 
rape in direct violation of Miss. Code Ann. 
§ 97-3-65(l)(a), and the indictment also 
clearly stated that defendant had sexual 
intercourse with the victim through a date 
after her 14 birthday; thus, the indict- 
ment was not fatally flawed because it 
cited Miss. Code Ann. § 97-3-65(l)(a) and 
used the language in that statute, not the 
language in Miss. Code Ann. § 97-3- 
65(l)(b), which required the victim to be 
under 14 years of age. Poynor v. State, 962 
So. 2d 68 (Miss. Ct. App. 2007), writ of 
certiorari denied en banc by 962 So. 2d 38, 
2007 Miss. LEXIS 416 (Miss. 2007). 

Defendant's argument that the indict- 
ment's citation to Miss. Code Ann. § 97-3- 
65(3) rather than § 97-3-65(4) did not 
mandate reversal of his conviction be- 
cause citation to a specific statute was not 
required to afford adequate notice to de- 
fendant. Magee v. State, 966 So. 2d 173 
(Miss. Ct. App. 2007), writ of certiorari 
denied en banc by 966 So. 2d 172, 2007 
Miss. LEXIS 567 (Miss. 2007). 

Indictment was not so flawed as to war- 
rant reversal because: (1) the indictment 
clearly stated that defendant was being 
charged with statutory rape in direct vio- 
lation of Miss. Code Ann. § 97-3-65(l)(a); 
and (2) the indictment clearly stated that 
defendant had sexual intercourse with a 
victim through December of 2004, which 
was after her 14th birthday, which consti- 
tuted the offense of statutory rape under 
Miss. Code Ann. § 97-3-65(l)(a). Poynor v. 
State, — So. 2d — , 2006 Miss. App. LEXIS 
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857 (Miss. Ct. App. Nov. 21, 2006), opinion 
withdrawn by, substituted opinion at 962 
So. 2d 68, 2007 Miss. App. LEXIS 292 
(Miss. Ct. App. 2007). 

Defendant's contention that he was 
serving an illegal sentence was based on 
the fact that the caption of the rape indict- 
ment read, "Indictment for the offense of: 
RAPE Miss. Code Ann. § 97-3-65(2) 
(statutory rape)," and listed Miss. Code 
Ann. § 97-3-65(3)(a) (forcible rape), in the 
body of the indictment. However, so long 
as from a fair reading of the indictment, 
taken as a whole, the nature of the charge 
against the accused was clear, the indict- 
ment was legally sufficient; further, all 
non-jurisdictional defects in an indict- 
ment were waived where defendant en- 
tered a guilty plea. Ward v. State, — So. 2d 
— , App LEXIS 816 (Miss. Ct. App. Nov. 8, 
2005). 

Though the indictment failed to specify 
the subsection of Miss. Code Ann. § 97- 
3-65 under which that defendant was 
charged, the second count of the indict- 
ment described forcible rape, which at the 
time of defendant's crime was codified at 
Miss. Code Ann. § 97-3-65(2). (Now Miss. 
Code Ann. § 97-3-65 (3)(a)). Defendant's 
interpretation of the indictment, that it 
charged him with statutory rape under 
Miss. Code Ann. § 97-3-65(l)(a), was 
without merit. Robinson v. State, 920 So. 
2d 1009 (Miss. Ct. App. 2003). 

Indictment to which defendant pled 
properly identified the victim, a 15-year- 
old high school student, and did not need 
to include any mention of the chaste char- 
acter of the victim; it also properly stated 
that the crime had occurred in the pros- 
ecuting county; thus, the indictment alleg- 
ing statutory rape was proper. McKenzie 
v. State, 856 So. 2d 344 (Miss. Ct. App. 
2003), writ of certiorari denied by 864 So. 
2d 282, 2004 Miss. LEXIS 7 (Miss. 2004), 
writ of certiorari denied en banc by 947 
So. 2d 960, 2007 Miss. LEXIS 57 (Miss. 
2007). 

An indictment charging the defendant 
with rape under this section was proper, 
even though the indictment used the lan- 
guage "a female person under the age of 
14," while the statute states, in pertinent 
part, "a child under the age of 14." The 
indictment's language was wholly in- 



cluded within the statutory language, 
since a female person under the age of 14 
is a child under the age of 14; the indict- 
ment need not use the precise words of the 
statute. Furthermore, the defendant was 
not prejudiced in the preparation of his 
defense or exposed to double jeopardy by 
the indictment's language. Allman v. 
State, 571 So. 2d 244 (Miss. 1990). 

Surplus language contained in an in- 
dictment for rape under subsection (1) of 
this section did not prejudice the defen- 
dant and was not improper where the 
indictment used the language "unlawfully, 
willfully and feloniously rape, ravish and 
carnally know," even though the statute 
uses the language "rape by carnally and 
unlawfully knowing." The term "unlaw- 
fully" appeared in both the indictment and 
the statute, the term "feloniously" means 
unlawfully with the intent to commit a 
felony-grade crime, "willfully" simply 
means voluntarily, and "ravish" means 
rape. Allman v. State, 571 So. 2d 244 
(Miss. 1990). 

An indictment charging 2 rapes and one 
attempted rape committed by the defen- 
dant upon the same victim at different 
times was proper. The charges were prop- 
erly joined under one indictment since 
they were part of a common scheme or 
plan, pursuant to the language of § 99-7- 
2(1 )(b), in that they were connected by the 
identity of the victim and by the identity 
of the kind of act committed by the defen- 
dant. Furthermore, all of the evidence 
proving each count was fully admissible to 
prove each of the other counts and, there- 
fore, if the State had tried the defendant 
at 3 separate trials, testimony as to the 2 
other acts of rape would have been admis- 
sible at each of the 3 trials. Allman v. 
State, 571 So. 2d 244 (Miss. 1990). 

An indictment was sufficient to notify 
the defendant that he had been charged 
with rape where it alleged that he made a 
lewd suggestion combined with a physical 
act (the placing of a towel over the victim's 
face), which was an overt act sufficient for 
the ultimate commission of a rape. Alex- 
ander v. State, 520 So. 2d 127 (Miss. 
1988). 

Trial court did not err in not granting 
defendant's motion for directed verdict 
where indictment did not contain specific 
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date, but instead alleged that rape was 
committed on or about certain day, and 
jury instruction was similar; while notice 
of specific date is often essential to prepa- 
ration of defense, especially where alibi is 
relied on, and it is even more important in 
jury instructions, there was no error 
where defendant had raised no credible 
claim of unfair surprise or prejudice, nor 
sought continuance or any other remedy. 
Wilson v. State, 515 So. 2d 1181 (Miss. 
1987). 

Under former provisions, when defen- 
dant was tried and convicted of rape, 
robbery, and kidnapping under improper 
multicount indictment charging separate 
offenses, conviction and sentence under 
kidnapping offense would be affirmed and 
remaining charges reversed where entire 
proof in record was relevant to and admis- 
sible under kidnapping charge. Brock v. 
State, 483 So. 2d 358 (Miss. 1986), but see 
McCarty v. State, 554 So. 2d 909 (Miss. 
1989). 

Defendant's claim that he was improp- 
erly prosecuted for attempted rape as de- 
fined by this section, when the indictment 
allegedly charged him with assault with 
intent to rape as defined by § 97-3-71, 
was properly denied, where the indict- 
ment accurately tracked this section in 
that it omitted any mention of "previous 
chaste character" and affirmatively as- 
serted "carnally know," which was lan- 
guage not present in § 97-3-71, and where 
defendant waived his claim at trial by 
requesting which statute was applicable, 
and then failing to object to being tried 
under this section. Harden v. State, 465 
So. 2d 321 (Miss. 1985). 

Indictment charging making of lewd 
suggestion by defendant to victim and 
violent making of attack or assault upon 
victim properly charges attempted rape 
under this section, rather than assault 
with intent to rape under § 97-3-71, 
where indictment accurately tracks this 
section by omitting mention of "previous 
chaste character" and affirmatively as- 
serts "carnally know," and where, at trial, 
at specific request of defendant, defendant 
is informed that prosecution is under this 
section and defendant makes no objection 
to being tried under that statute. Harden 
v. State, 465 So. 2d 321 (Miss. 1985). 



There is no legal impediment to the 
State's mounting of three separate pros- 
ecutions for forcible rape under this sec- 
tion, kidnapping, and armed robbery, even 
though the three offenses arise out of a 
common nucleus of operative fact; accord- 
ingly, where the defendant affirmatively 
requested that the proceeding against him 
on all three charges be consolidated for 
pretrial and trial purposes, the trial court 
properly held that the defendant had con- 
sciously waived any objection he may have 
had to the multi-count indictment. Ward 
v. State, 461 So. 2d 724 (Miss. 1984). 

The trial court properly overruled a 
defense motion to quash an indictment 
which had recited the language of the 
statute where the indictment was suffi- 
cient to inform the defendant of the 
charge against him. Hickombottom v. 
State, 409 So. 2d 1337 (Miss. 1982). 

An indictment charging the defendant 
with one act of rape was not rendered 
invalid by the testimony of the victim at 
trial that she had been raped twice where 
the two acts of rape had occurred on the 
one occasion that the defendant had been 
in the victim's home, the time between the 
two acts had not been more than ten or 
fifteen minutes, and both acts had been so 
intermixed and so connected that they 
had formed an indivisible criminal trans- 
action. Smith v. State, 405 So. 2d 95 (Miss. 
1981). 

The statutory requirement that a crime 
punishable by death be specifically cited 
in the indictment was substantially com- 
plied with in a rape prosecution, even 
though the indictment failed to include 
the words "as amended," after referring to 
the section and subsection of the rape 
statute. Rhymes v. State, 356 So. 2d 1165 
(Miss. 1978). 

Willfulness is not an essential element 
of the crime of rape of a female child under 
the age of 12 years. Upshaw v. State, 350 
So. 2d 1358 (Miss. 1977). 

In prosecution for rape where the grand 
jury heard competent evidence, including 
the testimony of the prosecutrix, an in- 
dictment will not be quashed because a 
deputy sheriff testified as to evidence 
found in illegal search. Johnson v. State, 
213 Miss. 808, 58 So. 2d 6 (1952). 

An indictment under this section [Code 
1942, § 2328] is not void because it fails to 
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charge that the rape was maliciously com- 
mitted, since this section [Code 1942, 
§ 2328] contains no such requirement. 
Fry v. State, 194 Miss. 603, 13 So. 2d 621 
(1943). 

Indictment held sufficient to charge 
statutory attempt to rape, constituting 
felony, not misdemeanor. Barnes v. State, 
164 Miss. 126, 143 So. 475 (1932). 

Indictment alleging attempt to commit 
rape forcibly and against will of injured 
female held to sufficiently charge offense. 
Tillman v. State, 158 Miss. 802, 131 So. 
265 (1930). 

6. Sentence. 

Trial judge's two comments that defen- 
dant's case was a "capital case" did not 
taint the jury because "capital case" in- 
cluded crimes punishable by life imprison- 
ment, Miss Code Ann. § 1-3-4, and defen- 
dant was indicted on two counts of 
statutory rape, a crime for which life im- 
prisonment was possible, Miss. Code Ann. 
§ 97-3-65(2)(c); the trial judge never said 
defendant's case was a capital-murder 
case or a death-penalty case. Harrison v. 
State, 49 So. 3d 80 (Miss. 2010). 

Defendant's 30-year prison sentence for 
the statutory rape of his 11-year-old 
daughter was not disproportionate be- 
cause under Miss. Code Ann. § 97-3- 
65(3)(c), the statutory rape of a child by an 
adult carried with it a maximum penalty 
of life imprisonment, as well as a mini- 
mum sentence of 20 years in prison, irre- 
spective of whether it was one's first of- 
fense. Powell v. State, 49 So. 3d 166 (Miss. 
Ct. App. 2010). 

Imposition of a 30-year sentence, pursu- 
ant to Miss. Code Ann. § 97-3-65(3)(c), 
after defendant was convicted of statutory 
rape was not grossly disproportionate, de- 
spite the fact it was defendant's first of- 
fense, because the sentence was within 
the statutory limits; the rape victim was 
defendant's eleven-year-old daughter. 
Powell v. State, — So. 3d — , 2010 Miss. 
App. LEXIS 314 (Miss. Ct. App. June 22, 
2010), opinion withdrawn by, substituted 
opinion at 49 So. 3d 166, 2010 Miss. App. 
LEXIS 650 (Miss. Ct. App. 2010). 

In a case in which a pro se inmate's 
post-conviction relief (PCR) petition was 
barred by the three-year statute of limita- 
tions, he argued unsuccessfully that the 



Towner decision was an intervening deci- 
sion that if applied would cause a different 
result in his case, more specifically a 
lesser sentence. Not only was the Towner 
decision limited to the uniqueness of the 
particular case, but the inmate's sentence 
of thirty years' imprisonment with ten 
years suspended was well below the maxi- 
mum sentence of life imprisonment he 
faced under the statutory rape statute. 
Robinson v. State, 19 So. 3d 140 (Miss. Ct. 
App. 2009), writ of certiorari dismissed by 
107 So. 3d 998, 2013 Miss. LEXIS 79 
(Miss. 2013). 

Defendant's conviction for capital rape 
was proper because his indictment was 
not deficient since, although capital rape 
was not an element of the crime of which 
he was charged, that fact was of no conse- 
quence since the labeling of each count as 
"capital rape" was mere surplusage. Addi- 
tionally, it could hardly have been stated 
that capital rape was a false statement 
since defendant's maximum possible pun- 
ishment for a violation of Miss. Code Ann. 
§ 97-3-65(1 )(b) was imprisonment for life. 
Gordon v. State, 977 So. 2d 420 (Miss. Ct. 
App. 2008). 

Sentence of 20 years ordered by the trial 
court pursuant to Miss. Code Ann. § 97- 
3-65(3)(c) after appellant pleaded guilty to 
statutory rape was not only within the 
term provided for by statute, it was the 
minimum for which the trial court could 
have sentenced appellant. Holmes v. 
State, 973 So. 2d 1048 (Miss. Ct. App. 
2008). 

Defendant's sentences of 30 years and 
25 years in prison for his convictions of 
rape and burglary of a dwelling, to be 
served consecutively, did not constitute 
cruel and unusual punishment because 
the trial court imposed sentences within 
the statutory limits for the crimes, and a 
threshold comparison of defendant's sen- 
tence with his crimes did not raise an 
inference of gross disproportionality that 
would trigger the Solem proportionality 
analysis. Magee v. State, 966 So. 2d 173 
(Miss. Ct. App. 2007), writ of certiorari 
denied en banc by 966 So. 2d 172, 2007 
Miss. LEXIS 567 (Miss. 2007). 

Youth court lacked jurisdiction over de- 
fendant, a minor, because he was charged 
with statutory rape, Miss. Code Ann. 
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§ 97-3-65, which if committed by an 
adult, carried the possibility of sentencing 
to life imprisonment; the actual sentence 
defendant might receive because of his 
age was irrelevant, and thus the youth 
court was without jurisdiction to proceed. 
In the Interest of D.S., 943 So. 2d 1280 
(Miss. 2006). 

Appellate court affirmed the dismissal 
of an inmate's petition for post-conviction 
relief because, inter alia, the inmate's sen- 
tence was not more harsh than others 
across the state as defendant's sentence of 
20 years was the minimum sentence he 
could receive under Miss. Code Ann. § 97- 
3-65(3)(c). Smith v. State, 935 So. 2d 412 
(Miss. Ct. App. 2006). 

Circuit court had the authority to im- 
pose a life sentence for defendant's convic- 
tion of capital rape because the legislature 
used words indicating judicial discretion 
would be the determination for crimes of 
statutory rape in Miss. Code Ann. § 97- 
3-65 (2)(c). Foley v. State, 914 So. 2d 677 
(Miss. 2005). 

In a statutory rape case, defendant's 
Eighth Amendment rights were not vio- 
lated by the imposition of a 40-year sen- 
tence for three convictions because the 
sentence imposed was within the range 
provided in Miss. Code Ann. § 97-3-65(2). 
Price v. State, 898 So. 2d 641 (Miss. 2005). 

Miss. Code Ann. § 97-3-65(2)(c) estab- 
lishes the sentencing range for a person 
18 years or older who is convicted of 
statutory rape; statute provides a mini- 
mum penalty of 20 years imprisonment 
and a maximum penalty of life imprison- 
ment. Hence, defendant's sentence of 
three concurrent 30-year prison terms 
was well within the sentencing range es- 
tablished by Miss. Code Ann. § 97-3- 
65(2)(c) after defendant was convicted of 
three counts of statutory rape of a 13- 
year-old girl. Boggan v. State, 894 So. 2d 
581 (Miss. Ct. App. 2004), writ of certio- 
rari denied by 896 So. 2d 373, 2005 Miss. 
LEXIS 162 (Miss. 2005). 

Although of the 50 states, only Louisi- 
ana requires a mandatory life sentence for 
capital sexual battery, many states im- 
pose a broad range of extensive punish- 
ment for sexual battery involving a child 
under a particular age; for example: (1) in 
Texas, the penalty ranges from five years 



to 99 years, Tex. Penal Code Ann. 
§ 12.32(a), (2) in Mississippi, a sentence 
ranges from 20 years to life imprisonment, 
Miss. Code Ann. § 97-3-65(3)(c), and (3) in 
Rhode Island, a sentence ranges from 20 
years to life imprisonment, R.I. Gen. Laws 
§ 11-37-8.2. Accordingly, the treatment of 
the crime of capital sexual battery in other 
jurisdictions is not so out of line as to 
render the Florida legislature's selected 
punishment of mandatory life imprison- 
ment without the possibility of parole un- 
constitutional. Jones v. State, 861 So. 2d 
1261 (2003). 

Although defendant alleged that defen- 
dant's sentence for statutory rape was 
tantamount to a life sentence because of 
defendant's age, the defendant's sentence 
was within the statutory guidelines and 
not as long as it could have been under the 
sentencing statute; thus, although defen- 
dant might be subject to what defendant 
perceived as a life sentence, the appellate 
court found that the sentence was appro- 
priate. McKenzie v. State, 856 So. 2d 344 
(Miss. Ct. App. 2003), writ of certiorari 
denied by 864 So. 2d 282, 2004 Miss. 
LEXIS 7 (Miss. 2004), writ of certiorari 
denied en banc by 947 So. 2d 960, 2007 
Miss. LEXIS 57 (Miss. 2007). 

Sentence of 36 years for rape of a child 
under the age of 14 following remand from 
the appellate court for resentencing on 
defendant's original 50-year sentence af- 
ter an amendment to Miss. Code Ann. 
§ 97-3-65 reduced the maximum sentence 
from death or life imprisonment to 20 
years to life was proper; defendant's argu- 
ment that the sentence was the equiva- 
lent of life and was therefore not a lesser 
punishment within the meaning of Miss. 
Code Ann. § 99-13-33 was without merit. 
Johnson v. State, 824 So. 2d 638 (Miss. Ct. 
App. 2002). 

In a prosecution for capital rape arising 
from an ongoing sexual relationship be- 
tween the 37 year old defendant and a 13 
year old friend of his daughter, the defen- 
dant's sentence of life imprisonment was 
vacated and the cause was remanded for 
resentencing where it appeared that the 
trial court sentenced the defendant to a 
life term because he mistakenly thought 
that such sentence was his only option. 
Tompkins v. State, 759 So. 2d 471 (Miss. 
Ct. App. 2000). 
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The court remanded a case to the lower 
court for imposition of a life sentence 
where the original lesser sentence ordered 
by the trial court was not authorized by 
the statute, notwithstanding that the de- 
fendant did not raise the illegality of his 
sentence on appeal. Winston v. State, 726 
So. 2d 197 (Ct. App. 1998). 

Capital rape statute which requires im- 
position of death sentence or life impris- 
onment did not violate separation of pow- 
ers doctrine since power to determine 
appropriate punishment for criminal acts 
lies in legislative branch. Fisher v. State, 
690 So. 2d 268 (Miss. 1996). 

Sentence of life imprisonment for crime 
of capital rape was appropriate for defen- 
dant convicted of raping 6-year-old child, 
despite act that defendant had been of- 
fered 5-year sentence during plea negotia- 
tions prior to trial; court was not involved 
in plea negotiations, did not impose 
heavier sentence merely because defen- 
dant exercised his constitutional right to 
jury trial, and merely followed statutory 
sentencing dictates. Johnson v. State, 666 
So. 2d 784 (Miss. 1995). 

While § 97-3-53 places a limit of 30 
years on the sentence which may be im- 
posed by the court for kidnapping if the 
jury fails to find that a life sentence 
should be imposed, this section does not 
impose a limitation for the penalty for 
rape although it, also, allows the jury to 
fix a penalty at life imprisonment; if the 
jury does not so fix the penalty under this 
section, then it may be fixed for any term, 
less than life, as the court in its discretion 
may determine. Erwin v. State, 557 So. 2d 
799 (Miss. 1990), but see Strahan v. State, 
729 So. 2d 800 (Miss. 1998). 

On convictions for kidnapping and rape 
pursuant to § 97-3-53 and this section, 
where the jury was unable to agree on life 
imprisonment as the appropriate sen- 
tence, and the court was therefore re- 
quired to impose some lesser sentence 
than life, each sentence was to be imposed 
without respect to the other so that the 
total of the sentences imposed could 
amount to more than the actuarial life 
expectancy of the defendant, even though 
the crimes grew out of a series of violent 
acts by one individual toward another 
individual in an unbroken chain of events. 



If this matter were treated differently, 
circumstances might arise where it would 
be impossible for the State to impose any 
meaningful sentence where more than one 
crime was committed. Erwin v. State, 557 
So. 2d 799 (Miss. 1990), but see Strahan v. 
State, 729 So. 2d 800 (Miss. 1998). 

The maximum punishment upon con- 
viction for rape under this section was life 
imprisonment where there was no proof 
that the defendant met any of the condi- 
tions set forth in § 99-19-101 for imposi- 
tion of the death penalty. Leatherwood v. 
State, 548 So. 2d 389 (Miss. 1989). 

Sentence of life imprisonment was re- 
quired by § 99-19-81 because defendant 
had previously been convicted of 2 sepa- 
rate felonies arising out of separate inci- 
dents at different times and had been 
sentenced to separate terms of one year or 
more, and maximum term of imprison- 
ment for the crime of rape was life impris- 
onment. Johnson v. State, 511 So. 2d 1360 
(Miss. 1987). 

In sentencing defendant convicted of 
rape to term of imprisonment to run con- 
currently with separate judgment of im- 
prisonment for another rape in another 
county, second sentencing court is not re- 
quired to consider sentence previously im- 
posed. Harper v. State, 463 So. 2d 1036 
(Miss. 1985). 

The legislature has prescribed that the 
sentence for rape is life imprisonment if 
the jury so agrees, and if the jury does not 
agree, then the court affixes the penalty at 
imprisonment in the state penitentiary for 
such term as the court in its discretion 
may determine, but less than life. Warren 
v. State, 456 So. 2d 735 (Miss. 1984). 

A sentence of 40 years imposed by the 
trial court upon a 23-year-old defendant 
did not constitute a life sentence where, 
even if the defendant served the entire 
term, he would be released at approxi- 
mately 63 years of age, well below his life 
expectancy. Hickombottom v. State, 409 
So. 2d 1337 (Miss. 1982). 

A defendant previously convicted of kid- 
napping was not subjected to double jeop- 
ardy at his subsequent trial for rape of his 
kidnap victim since he had committed two 
separate offenses when he had raped his 
kidnap victim. The trial court properly 
admitted evidence and exhibits of the 
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crime of rape at the kidnaping trial since 
evidence of other crimes is admissible to 
prove motive and a connection between 
the act proposed to be proved and the 
crime charged. Hughes v. State, 401 So. 2d 
1100 (Miss. 1981). 

This section, governing sentencing pro- 
cedures in rape cases, does not violate due 
process or equal protection of the law, 
even though no provision is made for the 
jury to consider mitigating circumstances 
in fixing a defendant's sentence; the rule 
requiring a bifurcated trial is applicable 
only to cases involving capital offenses. 
White v. State, 375 So. 2d 220 (Miss. 
1979). 

Under this section, the imposition of a 
life sentence is within the sole province of 
the jury, and the trial judge could not 
impose a life sentence on the defendant 
absent a jury recommendation. Lee v. 
State, 322 So. 2d 751 (Miss. 1975). 

Defendant was not entitled to resen- 
tencing under the terms of this section as 
amended in 1974 where his conviction 
became final prior to the date on which 
the amendment became effective. Davis v. 
State, 308 So. 2d 87 (Miss. 1975). 

A capital case is any case where the 
permissible punishment prescribed by the 
legislature is death, even though such 
penalty may not be inflicted since the 
decision of the United States Supreme 
Court in Furman v. Georgia, 408 U.S. 238, 
33 L. Ed. 2d 346, 92 S. Ct. 2726, reh den 
409 U.S. 902, 34 L. Ed. 2d 163, 93 S. Ct. 89 
and on remand 229 Ga 731, 194 SE2d 410. 
Hudson v. McAdory, 268 So. 2d 916 (Miss. 
1972). 

Code 1942, § 2358, under which the 
defendant was sentenced for the crime of 
rape, was not unconstitutional as cruel 
and unusual in imposing a sentence of life 
imprisonment for the crime. Wilson v. 
State, 264 So. 2d 828 (Miss. 1972). 

7. Plea of guilty. 

Where a twenty-one-year-old defendant 
entered a plea of guilty to charges of 
statutory rape pursuant to Miss. Code 
Ann. § 97-3-65(1), the trial court correctly 
admonished defendant that his sentence 
would be not more than thirty years im- 
prisonment. The appellate court rejected 
his claim that the plea was not voluntary. 
Carpenter v. State, 899 So. 2d 916 (Miss. 



Ct. App. 2005), writ of certiorari denied by 
898 So. 2d 679, 2005 Miss. LEXIS 274 
(Miss. 2005). 

The new statutory rape law, Miss. Code 
Ann. § 97-3-65, went into effect before 
defendant's sexual encounter with the vic- 
tim, a 15-year-old student, so the county 
had the authority to indict defendant and 
to accept defendant's guilty plea and the 
county did not have to allege that the 
victim was chaste. McKenzie v. State, 856 
So. 2d 344 (Miss. Ct. App. 2003), writ of 
certiorari denied by 864 So. 2d 282, 2004 
Miss. LEXIS 7 (Miss. 2004), writ of certio- 
rari denied en banc by 947 So. 2d 960, 
2007 Miss. LEXIS 57 (Miss. 2007). 

Defendant told the trial judge that de- 
fendant understood the charges and sen- 
tences available under the statutory rape 
law and that defendant pled guilty with 
full knowledge; thus, defendant's guilty 
plea was voluntarily, knowingly, and intel- 
ligently made. McKenzie v. State, 856 So. 
2d 344 (Miss. Ct. App. 2003), writ of cer- 
tiorari denied by 864 So. 2d 282, 2004 
Miss. LEXIS 7 (Miss. 2004), writ of certio- 
rari denied en banc by 947 So. 2d 960, 
2007 Miss. LEXIS 57 (Miss. 2007). 

While the plea agreement did not spe- 
cifically state that it included loss of the 
right against self-incrimination, the 
equivalent clearly was stated in the plea 
agreement; defendant's guilty plea to 
statutory rape under Miss. Code Ann. 
§ 97-3-65 was therefore made voluntarily, 
knowingly, and intelligently. McKenzie v. 
State, 856 So. 2d 344 (Miss. Ct. App. 
2003), writ of certiorari denied by 864 So. 
2d 282, 2004 Miss. LEXIS 7 (Miss. 2004), 
writ of certiorari denied en banc by 947 
So. 2d 960, 2007 Miss. LEXIS 57 (Miss. 
2007). 

A defendant was erroneously sentenced 
to life imprisonment after entering a plea 
of guilty to forcible rape under subsection 
(2) of this section, since a defendant under 
this statute may not be sentenced to life 
imprisonment unless the jury fixes a pen- 
alty at life imprisonment. In cases where 
the jury does not fix the penalty at life 
imprisonment, the judge must sentence 
the defendant to a definite term reason- 
ably expected to be less than life. Luckett 
v. State, 582 So. 2d 428 (Miss. 1991). 

Assault with intent to rape under for- 
mer § 2361 is sufficiently a lesser in- 
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eluded constituent offense of forcible rape 
such that a plea-bargain-induced guilty 
plea thereto under an indictment charg- 
ing forcible rape will withstand subse- 
quent post-conviction attack. Grayer v. 
State, 519 So. 2d 438 (Miss. 1988). 

Trial court did not err in accepting ac- 
cused's plea of guilty and fixing his pun- 
ishment at life imprisonment without im- 
paneling a jury, and no constitutional 
right of the accused was violated thereby. 
Bullock v. Harpole, 233 Miss. 486, 102 So. 
2d 687 (1958). 

In a prosecution for rape the trial court 
did not err in not allowing the defendant 
to change plea of not guilty entered prior 
to the trial to a plea of guilty in the 
presence of the jury in open court at the 
trial and there was no error committed by 
the court in submitting the case to the 
jury on its merits in order that the jury 
could intelligently determine what penal- 
ties should be inflicted. Buchanan v. State, 
225 Miss. 399, 83 So. 2d 627 (1955). 

8. Instructions. 

Law was clear that physical resistance 
was not required for a rape conviction 
when the victim failed to resist out of 
reasonable fear of great bodily harm, and 
thus defendant's requested jury instruc- 
tion did not give the jury an opportunity to 
find that the victim failed to resist be- 
cause of a reasonable apprehension of 
great bodily harm; on the contrary, defen- 
dant's requested jury instruction required 
the jury to find that the victim used all 
reasonable available physical resistance 
on her part to the use of force in order to 
find defendant guilty of rape, and thus the 
trial court did not err in refusing to grant 
a jury instruction that would have incor- 
rectly stated the law. Goodin v. State, 977 
So. 2d 353 (Miss. Ct. App. 2007), affirmed 
in part and reversed in part by, remanded 
by 977 So. 2d 338, 2008 Miss. LEXIS 143 
(Miss. 2008). 

In a statutory rape case, the trial court 
did not err in refusing to grant defendant's 
jury instruction because the indictment, 
as well as the state's jury instruction, 
clearly addressed whether defendant had 
sexual intercourse with the victim 
through a date after her 14 birthday. 
Poynor v. State, 962 So. 2d 68 (Miss. Ct. 
App. 2007), writ of certiorari denied en 



banc by 962 So. 2d 38, 2007 Miss. LEXIS 
416 (Miss. 2007). 

Circuit had not erred in not giving de- 
fendant's proposed instructions on cir- 
cumstantial evidence because the circuit 
court found the child victim's medical re- 
port constituted actual or direct evidence. 
Additionally, the child was clearly an eye- 
witness to the abuse committed upon her 
person. Foley v. State, 914 So. 2d 677 
(Miss. 2005). 

In a prosecution for statutory rape, the 
defendant was entitled to have the jury 
instructed with regard to the lesser re- 
lated offense of lustful touching of a child 
where (1) the indictment charged that the 
defendant committed either statutory 
rape or the lesser crime of lustful touching 
of a child, and (2) there was a question of 
fact with regard to the issue of penetra- 
tion. Richardson v. State, 767 So. 2d 195 
(Miss. 2000). 

Requested instruction that rape victim 
is under duty to use all reasonable physi- 
cal resistance available under circum- 
stances to prevent rape was not required, 
where court instructed jury as to amount 
of resistance victim needed to offer if she 
was not under threat of serious bodily 
injury; court instructed jury that victim 
must use "all reasonable physical resis- 
tance available to her under the circum- 
stances then and there existing to prevent 
the sexual intercourse." Hull v. State, 687 
So. 2d 708 (Miss. 1996), reh'g denied, 691 
So. 2d 1027 (Miss. 1997). 

Giving instruction on intoxication as 
defense to crime was proper, even though 
intoxication was not asserted as a defense, 
where defendant testified he was both 
drunk and high at time alleged offense 
occurred, where from that testimony jury 
could reasonably infer that defendant was 
not aware of his actions and did not have 
requisite intent to commit crime, and es- 
pecially where jury was fully and fairly 
instructed by other instructions and, 
when read as a whole, instructions were 
proper as to state's burden of proof and 
elements of applicable crimes. Peterson v. 
State, 671 So. 2d 647 (Miss. 1996). 

A trial court committed reversible error 
in failing to adequately instruct the jury 
on the elements of attempted capital rape 
where the instructions did not mention 
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the element of failure to complete the rape 
or prevention of completion. Henderson v. 
State, 660 So. 2d 220 (Miss. 1995). 

In a rape prosecution arising from the 
rape of the defendant's 13-year-old daugh- 
ter, "flight" instructions were properly 
given, in spite of the defendant's argu- 
ment that he explained his flight by testi- 
fying that he was "shocked," "confused," 
and "frightened" after being confronted by 
his wife about his daughter's allegation, 
where the defendant's uncorroborated ex- 
planation was contradicted by the wife 
who testified that the defendant admitted 
to her via telephone that he had sex with 
the daughter. Evans v. State, 579 So. 2d 
1246 (Miss. 1991). 

In a prosecution for rape, the evidence 
was sufficient to support an instruction on 
the charge of aggravated assault where 
the victim testified that the defendant had 
repeatedly punched her in the face and 
head during his attack on her, she further 
testified that she had spent about 4 days 
in the hospital and that she was told to see 
a neurologist because of a damaged nerve 
in her head, the emergency room physi- 
cian testified that the victim had suffered 
significant facial trauma and that both of 
her eyes were swollen shut, the victim had 
fresh blood in both nostrils and significant 
bruising and bleeding into the skin of her 
face, and photographs of the victim taken 
after the attack illustrated the nature of 
her injuries. The evidence was also suffi- 
cient to support an instruction on the 
lesser included offense of simple assault 
where the defendant transported the vic- 
tim to the hospital after the attack. Taylor 
v. State, 577 So. 2d 381 (Miss. 1991). 

In a rape prosecution, the trial court did 
not err in refusing an instruction which 
stated that the State was required to 
present evidence "to produce a moral cer- 
tainty of guilt"; the phrase "to a moral 
certainty" is confusing and misleading 
since the State's burden is to prove the 
defendant's guilt "beyond a reasonable 
doubt." Allman v. State, 571 So. 2d 244 
(Miss. 1990). 

In deciding whether lesser included of- 
fense instructions are to be given, trial 
courts must be mindful of the disparity in 
maximum punishments. However, even 
where there is a great disparity in maxi- 



mum punishments between the offenses, 
the trial judge cannot indiscriminately 
give a lesser included offense instruction, 
nor can the trial judge give such an in- 
struction on the basis of pure speculation; 
there must be some evidence regarding 
the lesser included offense. Thus, a rape 
defendant was entitled to instructions on 
the lesser included offenses of simple and 
aggravated assault where the defendant's 
side of the story warranted the instruc- 
tions, particularly since the maximum 
penalty for simple assault carries a 
6-month jail term in the county jail and a 
$500 fine and the maximum penalty for 
aggravated assault carries a 20-year 
prison term in the penitentiary, while, if 
convicted for rape, the defendant would be 
faced with the possibility of serving a 
prison term for the remainder of his life. 
Boyd v. State, 557 So. 2d 1178 (Miss. 
1989). 

Trial court did not err in not granting 
defendant's motion for directed verdict 
where indictment did not contain specific 
date, but instead alleged that rape was 
committed on or about certain day, and 
jury instruction was similar; while notice 
of specific date is often essential to prepa- 
ration of defense, especially where alibi is 
relied on, and it is even more important in 
jury instructions, there was no error 
where defendant had raised no credible 
claim of unfair surprise or prejudice, nor 
sought continuance or any other remedy. 
Wilson v. State, 515 So. 2d 1181 (Miss. 
1987). 

When an accused is charged with hav- 
ing carnal knowledge of a female under 
the age of 12 years, the State's proof need 
not show penetration, but only that the 
private parts of the female have been 
lacerated or torn in the attempt to have 
sexual intercourse with her. Williams v. 
State, 427 So. 2d 100 (Miss. 1983), but see 
Mitchell v. State, 539 So. 2d 1366 (Miss. 
1989). 

An instruction which told the jury that 
if the accused was not guilty of rape of girl 
under 12 years old, then the jury was 
under a duty to find him guilty of at- 
tempted rape, amounted to an impermis- 
sible peremptory instruction for the state. 
Winters v. State, 244 Miss. 704, 146 So. 2d 
350 (1962). 
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The trial court properly refused to in- 
struct the jury that in view of the serious- 
ness of the charge against the accused it 
was required to scrutinize the testimony 
of the prosecutrix with due care and that 
if there was any doubt as to the truthful- 
ness of her testimony, such doubts were to 
be resolved in favor of the accused. Goode 
v. State, 245 Miss. 391, 146 So. 2d 74 
(1962). 

The court did not err in charging that if 
the accused unlawfully and forcibly rav- 
ished the prosecuting witness without her 
consent, the jury might return a verdict 
finding the defendant guilty as charged, in 
which case it would be the duty of the 
court to sentence the accused to death in 
the gas chamber, or find the accused guilty 
as charged and fix his punishment at life 
imprisonment, or find the accused guilty 
as charged but disagree as to the punish- 
ment, in which case the court would sen- 
tence the accused to the state penitentiary 
for life. Drake v. State, 228 Miss. 589, 89 
So. 2d 593 (1956). 

Instruction in rape prosecution that 
when a female submits to sexual inter- 
course through fear of personal violence 
and to avoid infliction of great personal 
injury on herself, such carnal knowledge 
is rape correctly defines the law. Rogers v. 
State, 204 Miss. 891, 36 So. 2d 155 (1948). 

Instruction that if jury believed beyond 
a reasonable doubt that defendant unlaw- 
fully, forcibly, and feloniously assaulted 
prosecutrix, a female over age of 12 years, 
and put her in fear of great personal 
violence, and violently, forcibly and feloni- 
ously and against her will, ravaged and 
carnally knew her, at time and place and 
in manner and form as charged in indict- 
ment, it was jury's duty to find defendant 
guilty, does not refer the jury to the indict- 
ment to ascertain the elements of the 
crime as they sufficiently appear in in- 
struction. Rogers v. State, 204 Miss. 891, 
36 So. 2d 155 (1948). 

Refusal of instruction that burden was 
on state to prove accused attempted rape 
as charged held not error because covered 
by instruction given at accused's request. 
Barnes v. State, 164 Miss. 126, 143 So. 475 
(1932). 

Instruction to convict of attempt to rape 
if jury believed from evidence beyond rea- 



sonable doubt defendant committed act 
specified in instruction, held not errone- 
ous as confusing. Barnes v. State, 164 
Miss. 126, 143 So. 475 (1932). 

Instruction that a female child less than 
twelve years of age cannot consent to 
sexual intercourse, and if a man has in- 
tercourse with such child voluntarily so 
far as he is concerned then he would be 
guilty of rape, regardless of whether the 
female consented or not, is erroneous. 
Simmons v. State, 105 Miss. 48, 61 So. 826 
(1913). 

Instruction in prosecution for statutory 
rape, that the crime may be proved by 
circumstances, and it is not necessary to 
have an eye-witness to the deed, held 
erroneous. Simmons v. State, 105 Miss. 
48, 61 So. 826 (1913). 

9. Setting aside conviction. 

Conviction of forcible rape was reversed 
where omnibus hearing was held day be- 
fore trial instead of at least 3 days prior to 
trial as required by Rule 4.09 [Repealed], 
Uniform Criminal Rules of Circuit Court 
Practice; state did not begin providing 
defense with witnesses' statements until 
omnibus hearing, despite filing of discov- 
ery motion by defendant pursuant to Rule 
4.06 [Repealed], Uniform Criminal Rules 
of Circuit Court Practice, several weeks 
before omnibus hearing; therefore, failure 
to grant defendant's request for continu- 
ance, coupled with violations of Rule 4.06 
and 4.09, necessitated reversal of convic- 
tion. Inman v. State, 515 So. 2d 1150 
(Miss. 1987). 

Unfounded implication that defendant 
impregnated his 11 year old daughter re- 
quired granting of request for mistrial; 
allowing defendant to show he was not 
responsible for pregnancy and resulting 
abortion was not sufficient to prevent 
granting mistrial. Murriel v. State, 515 
So. 2d 952 (Miss. 1987). 

Trial court did not err when it failed to 
grant mistrial based upon prosecutor's 
remarks during opening and closing argu- 
ments where: prosecutor's reference to 
defendant as "animalistic" was corrected 
when defendant's counsel objected and 
trial judge told jury to disregard remark; 
comment of prosecutor that conviction of 
defendant was only thing that would put 
victim's spirit to rest was not error be- 
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cause jury members were already aware 
of victim's death and that charge against 
defendant was rape, and there was noth- 
ing to suggest that such remark concern- 
ing victim's spiritual repose was itself 
grounds for reversal. McFee v. State, 511 
So. 2d 130 (Miss. 1987). 

State's revelation on its voir dire exami- 
nation of the jury that the victim of forc- 
ible rape, accused's stepdaughter who was 
13 years of age at the time, had subse- 
quently undergone an abortion consti- 
tuted prejudicial misconduct which could 
not be cured by admonition or instruction 
and necessitated a mistrial, and where a 
mistrial was not declared, the rape convic- 
tion was reversed. Stokes v. State, 484 So. 
2d 1022 (Miss. 1986). 

It is error to refuse continuance to rape 
defendant where appointed counsel for 
defendant is excused just prior to trial on 
basis of possible conflict of interest and 
newly appointed attorney informs judge of 
need for additional time to prepare; how- 
ever refusal to grant continuance is not 
ground for setting aside conviction where 
defendant is not prejudiced by error in 
that every witness needed by defendant 
does in fact appear and testify, there is 
ample evidence on main issue in case, and 
defendant fails to show how continuance 
would have made difference in result. 
Plummer v. State, 472 So. 2d 358 (Miss. 
1985). 

In a prosecution for rape of a 12-year- 
old female which proceeded to trial as a 
rape not justifying the death penalty, and 
in which the jury found defendant guilty 
as charged, the only sentence under such 
verdict which could be imposed was a life 
sentence by the trial judge; therefore, the 
trial judge was not required to send the 
jury back to the jury room for the purpose 
of returning a verdict of life imprison- 
ment, and he did not commit error in the 
procedure followed by him. Williams v. 
State, 427 So. 2d 100 (Miss. 1983), but see 
Mitchell v. State, 539 So. 2d 1366 (Miss. 
1989). 

A rape conviction would be reversed and 
a new trial ordered, where the trial judge's 
oral statement to the jury that it could 
include a recommendation of mercy as 
part of its verdict could have been inter- 
preted as an indication by the trial judge 



that the jury's recommendation would 
have a bearing on the defendant's punish- 
ment, and where such statement may 
have caused two jurors to change their 
verdicts to guilty. Martin v. State, 415 So. 
2d 706 (Miss. 1982). 

New trial was required where the trial 
court refused to permit defense counsel to 
call prosecutrix as an adverse witness for 
purpose of laying predicate for introduc- 
tion of impeachment testimony to the ef- 
fect that on afternoon following the al- 
leged commission of the offense, 
prosecutrix was laughing about the mat- 
ter, and in his closing argument, district 
attorney had made statements, amount- 
ing to comment on the failure of the ac- 
cused to testify. Chatman v. State, 244 
Miss. 659, 145 So. 2d 707 (1962). 

A judgment convicting a Negro of the 
rape of a white woman was required to be 
reversed where it was shown by witnesses 
that, to their knowledge, Negroes had 
never served on juries in the county where 
accused was tried, and although there 
were some Negro qualified electors in the 
county, and some names of Negroes had 
been placed in the jury box where they 
could be drawn as jurors, there were in 
the year in which the crime was commit- 
ted and the defendant was tried and con- 
victed, no names of Negroes in the jury 
box. Gordon v. State, 243 Miss. 750, 140 
So. 2d 88 (1962). 

While a conviction for rape may rest on 
the uncorroborated testimony of the per- 
son alleged to have been raped, it should 
always be scrutinized with caution; and 
where there is much in the facts and 
circumstances in the evidence to discredit 
her testimony, another jury should be per- 
mitted to pass thereon. Richardson v. 
State, 196 Miss. 560, 17 So. 2d 799 (1944); 
Rodgers v. State, 204 Miss. 891, 36 So. 2d 
155 (1948); Johnson v. State, 213 Miss. 
808, 58 So. 2d 6 (1952). 

New trial granted, when testimony un- 
reasonable and contradicted, and defen- 
dant may not have had fair trial. Davis v. 
State, 132 Miss. 448, 96 So. 307 (1923). 

Where unreasonable story of prosecu- 
trix is contradicted by credible witnesses, 
new trial should be granted. Holifield v. 
State, 132 Miss. 446, 96 So. 306 (1923). 

Conviction must be reversed where 
against the weight of evidence. Joslin v. 
State, 129 Miss. 181, 91 So. 903 (1922). 
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10. Effective assistance of counsel. 

Where appellant, a forty-four-year-old 
male, was caught having sexual inter- 
course with a fourteen-year-old female, he 
entered a plea of guilty to statutory rape 
under Miss. Code Ann. § 97-3-65(l)(b). He 
was not entitled to post-conviction relief 
based on his claim of ineffective assis- 
tance of counsel; because there was ample 
evidence to convict him of statutory rape, 
there was no reasonable probability that 
the outcome of the case would have been 
different but for counsel's alleged errors. 
Maggitt v. State, 26 So. 3d 363 (Miss. Ct. 
App. 2009), writ of certiorari denied by 24 
So. 3d 1038, 2010 Miss. LEXIS 38 (Miss. 
2010). 

Where defendant admitted that he com- 
mitted the offense of statutory rape and 
entered a plea of guilty to the charge, the 
appellate court rejected his claim of inef- 
fective assistance of counsel. There was no 
suggestion that defendant received inac- 
curate information on his parole eligibility 
in deciding to enter a plea of guilty; defen- 
dant also failed to prove that he was 
prejudiced by counsel's failure to investi- 
gate the facts of the case, or present any 
evidence in mitigation. Carpenter v. State, 
899 So. 2d 916 (Miss. Ct. App. 2005), writ 
of certiorari denied by 898 So. 2d 679, 
2005 Miss. LEXIS 274 (Miss. 2005). 

Defendant failed to prove assistance of 
counsel was ineffective as (1) defendant 
did not show that defense attorney had a 
conflict of interest; (2) the State had ample 
proof without resorting to using defen- 
dant's statements had there been a trial, 
so that defense attorney did not need to 
file a motion to suppress defendant's 
statements; (3) defense attorney gave 
sound legal advice to defendant about 
pleading guilty; and (4) defendant was not 
coerced into pleading guilty. McKenzie v. 
State, 856 So. 2d 344 (Miss. Ct. App. 
2003), writ of certiorari denied by 864 So. 
2d 282, 2004 Miss. LEXIS 7 (Miss. 2004), 
writ of certiorari denied en banc by 947 
So. 2d 960, 2007 Miss. LEXIS 57 (Miss. 
2007). 

II. EVIDENTIARY MATTERS. 

11. In general. 

Weight of the evidence supported defen- 
dant's conviction for statutory rape, Miss. 



Code Ann. § 97-3-65(l)(a), even though 
the medical evidence presented was mini- 
mal, because the fourteen-year-old victim, 
who was defendant's biological daughter, 
stated defendant did not ejaculate "as he 
was interrupted during the act," the vic- 
tim told a nurse that she had been having 
intercourse with defendant on numerous 
occasions for about a year, and the victim's 
mother, also defendant's wife, gave an 
eyewitness account of the rape. Pittman v. 
State, 109 So. 3d 599 (Miss. Ct. App. 
2013). 

Although defendant alleged that he was 
not allowed to demonstrate bias or preju- 
dice, the trial court did not abuse its 
discretion in determining that the moth- 
er's motive of money was a collateral mat- 
ter that would not help the jury decide 
whether the statutory rape or fondling 
occurred; thus, pursuant to Miss. R. Evid. 
103(a), the trial court did not err in ex- 
cluding that evidence. Poynor v. State, 962 
So. 2d 68 (Miss. Ct. App. 2007), writ of 
certiorari denied en banc by 962 So. 2d 38, 
2007 Miss. LEXIS 416 (Miss. 2007). 

Circuit judge did not err in refusing to 
allow defendant's attorneys to question 
his former wife about the man to whom 
she was now married, because the circuit 
court found that that testimony had no 
relevance where defense counsel had 
made a number of ambiguous statements 
about the relevancy of the line of question- 
ing to aid in the establishment that other 
men or youth could have caused the child 
victim's injuries. Foley v. State, 914 So. 2d 
677 (Miss. 2005). 

Where defendant was convicted of felo- 
nious sexual intercourse with a child un- 
der the age of 14, felonious sexual pen- 
etration with a child less than 18, and 
possession of materials depicting children 
under the age of 18 engaging in sexually 
explicit conduct, the circuit had not erred 
in not granting his pretrial motion to 
suppress evidence obtained by a search 
warrant based on the statements of the 
child victim, because she specifically 
stated that defendant had showed her 
pictures of nude people on his computer 
screen doing things she described as 
"gross." She used language to describe 
acts performed on her and by her in rela- 
tion to defendant in such sexually explicit 
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terms that veracity could easily be in- 
ferred. Foley v. State, 914 So. 2d 677 
(Miss. 2005). 

The decision to admit expert testimony 
describing the child's behavior as common 
with that of a sexually abused child was 
well within the trial judge's discretion, 
and there was no abuse of discretion 
where the expert testimony was offered as 
substantive evidence of abuse and was not 
describing a syndrome. Crawford v. State, 
754 So. 2d 1211 (Miss. 2000). 

It was not harmless error to exclude 
evidence reflecting on credibility of al- 
leged rape victim, in prosecution for rape. 
Skaggs v. State, 676 So. 2d 897 (Miss. 
1996). 

Question to rape victim as to whether 
she had ever charged or made allegations 
against anyone regarding rape or sexual 
advances was improper and fell under 
evidentiary rule prohibiting introduction 
of evidence of victim's past sexual behav- 
ior unless question was whether victim 
had made any false allegations of past 
sexual offense. Peterson v. State, 671 So. 
2d 647 (Miss. 1996). 

Proposed testimony by third party that 
rape victim had made allegation of previ- 
ous sexual offense was inadmissible as 
collateral evidence to impeach victim; de- 
fense was not allowed to prove that victim 
had made allegation that she had previ- 
ously been victim of sexual offense based 
on prohibition against evidence of victim's 
past sexual behavior, and testimony was 
not that victim had made false allegation 
of previous sexual offense. Peterson v. 
State, 671 So. 2d 647 (Miss. 1996). 

In a rape prosecution, the trial court 
properly denied an instruction which 
stated that the defendant could not be 
convicted upon the uncorroborated testi- 
mony of the prosecutrix since it was an 
incorrect statement of the law in that it 
instructed the jury that corroboration of 
the victim's testimony was necessary. 
Allman v. State, 571 So. 2d 244 (Miss. 
1990). 

A practicing physician who was not 
qualified as a psychiatrist or a psycholo- 
gist did not have the professional compe- 
tence in the field of child sexual abuse to 
give an opinion that a child "had been 
sexually traumatized" where the physi- 



cian had no specialized training in the 
field of child sexual abuse, and testified 
only that "I examine a good many young 
girls in my practice" and "I have had a 
tremendous amount of experience in child 
sexual abuse". Additionally, the prosecu- 
tion made no effort to show that behav- 
ioral science has developed to the point 
where even the most knowledgeable ex- 
perts in the field may give opinions that 
sexual abuse has occurred, with the re- 
quired level of reliability. Goodson v. 
State, 566 So. 2d 1142 (Miss. 1990). 

It is doubtful that a trial court may 
admit expert opinion testimony that a 
child alleged to have been the victim of 
sexual abuse is telling the truth. Goodson 
v. State, 566 So. 2d 1142 (Miss. 1990). 

In rape prosecution, allegation in state's 
opening argument concerning defendant 
having oral sex with victim was not 
ground for mistrial, since testimony as to 
oral sex was part of the res gestae. White 
v. State, 498 So. 2d 368 (Miss. 1986). 

Trial judge was not in manifest error in 
admitting defendant's statements in evi- 
dence at rape trial, where the overwhelm- 
ing weight of the evidence on the record 
showed that the prosecution by clear and 
convincing evidence proved not only that 
defendant had received his Miranda 
warnings, but that he had waived his 
rights intelligently, knowingly, and volun- 
tarily. White v. State, 495 So. 2d 1346 
(Miss. 1986). 

Testimony of witnesses at rape trial 
concerning defendant's statement indicat- 
ing that he had had sex with victim was 
not precluded by hearsay rule, since the 
statement, which was made a very short 
time after the incident before defendant 
was arrested and while he was not in 
custody of police officers, amounted to a 
statement against interest. McBride v. 
State, 492 So. 2d 581 (Miss. 1986). 

When rape prosecutrix states name of 
attacker and statement appears to be 
spontaneous and without indication of 
manufacture it should be received in evi- 
dence as exception to hearsay rule. Cun- 
ningham v. State, 467 So. 2d 902 (Miss. 
1985). 

Under this statute, which provides that 
any person under 18 years of age may not 
suffer the death penalty for rape of a 
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female child under the age of 12 years, the 
trial court did not err in permitting intro- 
duction of biographical data obtained from 
defendant relating to his age; routine 
questions asked in booking a suspect, re- 
lating to his name, age, and place of resi- 
dence, are not proscribed by Miranda. 
Upshaw v. State, 350 So. 2d 1358 (Miss. 
1977). 

In a trial for rape, it was not error to 
permit a doctor to testify as to injuries to 
the infant victim's sexual organs. Winston 
County Community Hosp. v. Hathorn, 242 
So. 2d 865 (Miss. 1970). 

Where only the victim testified as to the 
identity of the accused, there was no error 
in the admission of the evidence as to 
armed robbery which occurred at the 
same time when, and the same place 
where, the crime of rape was committed. 
Besides, the taking of a rifle and some 
money might well indicate that the ac- 
cused's object in doing so was to effectuate 
his escape from detection of the crime of 
rape. Wilson v. State, 243 Miss. 859, 140 
So. 2d 275 (1962). 

Where a highway patrolman, who had 
ample information that the crime of rape 
had been committed and knew that a 
warrant had been issued, after being 
stopped by a hitchhiker, whose description 
fitted the description of the rapist, ar- 
rested and searched the hitchhiker, the 
arrest, being lawful, the search incident 
thereto was likewise lawful, and the evi- 
dence obtained thereby was admissible. 
Shay v. State, 229 Miss. 186, 90 So. 2d 209 
(1956). 

In a prosecution for rape introduction of 
evidence by the state that the prosecutrix 
was nervous, crying and upset about four 
hours after the commission of the offense, 
when she reached the home of her brother 
and was there observed by his family and 
the officers, was no error. Lang v. State, 
230 Miss. 147, 87 So. 2d 265 (1956), cert, 
denied, 352 U.S. 936, 77 S. Ct. 236, 1 L. 
Ed. 2d 167 (1956). 

In a prosecution of father for rape of his 
daughter is was an error to admit in 
evidence the testimony of a physician who 
testified as to what the mother had told 
him of the rape of her daughter. Fairley v. 
State, 225 Miss. 371, 83 So. 2d 278 (1955). 

In prosecution for rape where the grand 
jury heard competent evidence, including 



the testimony of the prosecutrix, an in- 
dictment will not be quashed because the 
grand jury heard incompetent evidence. 
Johnson v. State, 213 Miss. 808, 58 So. 2d 
6 (1952). 

Exclusion of admissions of female tend- 
ing to account for physical condition was 
error and harmful. Smith v. State, 141 
Miss. 630, 106 So. 817 (1926). 

12. Belongings of victim. 

At defendant's trial for attempted rape, 
admission, over defense's objections, of 
alleged victim's earring, and of testimony 
concerning earring, constituted reversible 
error where earring had not been made 
available to defense for inspection before 
trial under motion for discovery. Thomas 
v. State, 488 So. 2d 1343 (Miss. 1986). 

Testimony of the victim, the fact that 
certain property feloniously taken from 
the victim's home was found in the ac- 
cused's possession when he was arrested 
shortly after the crime was committed, 
and other corroborating evidence, sup- 
ported the conviction of rape. Wilson v. 
State, 243 Miss. 859, 140 So. 2d 275 
(1962). 

It was not error to admit in evidence the 
bloody clothing of the prosecutrix as part 
of the res gestae and also to corroborate 
the testimony of the prosecutrix. Cameron 
v. State, 233 Miss. 404, 102 So. 2d 355 
(1958). 

Admission of evidence that the accused 
had taken money and other articles, in- 
cluding a cigarette lighter, from his al- 
leged rape victim was proper, where the 
taking of these articles occurred on the 
same occasion when the more serious of- 
fense was committed and was so con- 
nected as to constitute a continuous trans- 
action, and for the additional reason that 
the cigarette lighter was of distinct value 
in establishing the identity of the assail- 
ant. Shay v. State, 229 Miss. 186, 90 So. 2d 
209 (1956). 

13. Chastity of victim. 

Rape shield law controls over any statu- 
tory evidence rules. Amacker v. State, 676 
So. 2d 909 (Miss. 1996). 

Rape shield law does not apply to evi- 
dence pertaining to the sexual act upon 
which the rape charge is based. Amacker 
v. State, 676 So. 2d 909 (Miss. 1996). 
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Rape shield law did not preclude intro- 
duction of conflicting testimony as to who 
actually committed the rape. Amacker v. 
State, 676 So. 2d 909 (Miss. 1996). 

For purposes of Rule 412(b)(2)(A), Miss. 
R. Ev., which limits what an accused may 
tell the jury concerning a rape victim's 
past sexual behavior, "past sexual behav- 
ior" refers to sexual behavior at any time 
in the past, i.e., prior to trial. The rel- 
evance of other sexual behavior of the 
victim which may explain the source of 
semen, pregnancy, disease or injury and 
thus exonerate the accused, as a matter of 
common sense, is not necessarily affected 
by whether it occurred before or after the 
event charged in the indictment. Con- 
versely, the reasons why it would be un- 
fair to delve into the victim's sexual expe- 
rience prior to rape extend equally to 
post-rape sexual activity. Goodson v. 
State, 566 So. 2d 1142 (Miss. 1990). 

Where the prosecution proves the con- 
dition of a rape victim's vaginal opening to 
induce belief that the condition is the 
result of an injury-producing and other- 
wise illegal act of sexual violence commit- 
ted by the defendant, that injury-pro- 
duced condition is an "injury" within the 
meaning of Rule 412(b)(2)(A), Miss. R. Ev. 
Goodson v. State, 566 So. 2d 1142 (Miss. 
1990). 

The trial court did not err in sustaining 
state's objection to a question asked, upon 
cross examination, of rape victim as to 
whether she and her fiance, with whom 
she was with on the night the alleged rape 
occurred, did not have an affair and that 
this was the reason she had reported that 
she had been raped, where the question of 
the victim's consent was not in issue. Shay 
v. State, 229 Miss. 186, 90 So. 2d 209 
(1956). 

Evidence in a rape prosecution tending 
to show that cabin which prosecutrix was 
occupying was registered to a male com- 
panion under a fictitious name was inad- 
missible since impeachment of the charac- 
ter of the prosecutrix in respect to chastity 
must be confined to evidence of her gen- 
eral reputation, and she cannot be exam- 
ined as to particular acts of intercourse 
with other men, or that fact otherwise 
proven. Rogers v. State, 204 Miss. 891, 36 
So. 2d 155 (1948). 



In prosecution for attempt to rape, tes- 
timony respecting isolated act of sexual 
intercourse by prosecutrix held properly 
excluded as irrelevant. Barnes v. State, 
164 Miss. 126, 143 So. 475 (1932). 

Evidence that prosecutrix's general 
reputation for chastity was bad was ad- 
missible in rape case. Wilkerson v. State, 
106 Miss. 633, 64 So. 420 (1914). 

In a prosecution for rape on a female 
under twelve years of age, evidence of 
previous unchaste character is ordinarily 
immaterial. Richardson v. State, 100 
Miss. 514, 56 So. 454 (1911). 

14. Competency; child's testimony. 

In a statutory rape case, there was no 
abuse of discretion in a trial court's admis- 
sion of an eight-year-old victim's out-of- 
court statements to three witnesses under 
the tender years hearsay exception of 
Miss. R. Evid. 803(25) because the state- 
ments were reliable, consistent, and spon- 
taneous, and the three witnesses were 
credible. Furthermore, there was a lack of 
evidence disputing that the child was par- 
ticularly likely to be telling the truth 
when the contested statements were 
made. Bridgeman v. State, 58 So. 3d 1208 
(Miss. Ct. App. 2010). 

Trial court had not erred by allowing 
the statements of 5-year-old rape victim to 
be brought before the jury through the 
testimony of medical professionals who 
examined or interviewed her because the 
victim's statements were squarely within 
the tender years exception to hearsay as 
provided by Miss. R. Evid. 803(25). There 
was no doubt that the overwhelming 
physical evidence of abuse to the child's 
person corroborated the statements by her 
alleging sexual abuse and her comments, 
spontaneously made to a number of pro- 
fessionals trained to detect abuse and its 
effects, showed an overwhelming sense of 
adult knowledge of sexual topics of which 
children in their earliest years should 
have no knowledge. Foley v. State, 914 So. 
2d 677 (Miss. 2005). 

Defendant's conviction for statutory 
rape in violation of Miss. Code Ann. § 97- 
3-65(l)(b) was proper where the circuit 
court did not err in admitting hearsay 
testimony of the victim into evidence un- 
der Miss. R. Evid. 803(25), the "tender 
years exception," because it appeared that 
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the victim knew the difference in truth 
and imagination. Further, the record 
showed that the State established all of 
the elements of the statutory rape charge. 
Withers v. State, 907 So. 2d 342 (Miss. 
2005). 

Trial court abused its discretion, in 
prosecution for capital rape, by excluding 
testimony of child witnesses on grounds 
that witnesses could not remember exact 
date of the incident; inability to remember 
date went to credibility, rather than com- 
petence. Amacker v. State, 676 So. 2d 909 
(Miss. 1996). 

Trial court has discretion to exclude, as 
incompetent, testimony of child witness. 
Amacker v. State, 676 So. 2d 909 (Miss. 
1996). 

Child had personal knowledge, directly 
from her sense of touch, that person in bed 
with rape victim had curly hair, and, 
therefore, child could testify to that fact; 
however, child could not speculate as to 
who the person with curly hair was. 
Amacker v. State, 676 So. 2d 909 (Miss. 
1996). 

When a reasonably intelligent eyewit- 
nes: s had a good opportunity to view 
the - ires of the perpetrator of a crime, 
the Method the police use in having the 
witness identify the defendant recedes in 
importance in inverse ratio to the intelli- 
gence of the witness and opportunity to 
view the perpetrator. Thus, a rape defen- 
dant's argument that the victim's in-court 
identification resulted from an impermis- 
sibly suggestive photographic identifica- 
tion of the defendant, or from seeing him 
at the preliminary hearing, was without 
merit where the victim was a sensible 
child who had ample opportunity to view 
the rapist in the daylight, she gave a 
description of the defendant to a police 
officer, the accuracy of which was undis- 
puted, and she identified the defendant's 
photograph without hesitation no more 
than 1 V2 hours after the crime. Powell v. 
State, 566 So. 2d 1228 (Miss. 1990). 

An 11-year-old rape victim's testimony 
that the defendant had forced her to have 
sex with him 2 to 3 times a week for a 
period of 6 months prior to the rape giving 
rise to the prosecution was admissible to 
show the defendant's lustful, lascivious 
disposition toward the victim. White v. 
State, 520 So. 2d 497 (Miss. 1988). 



The testimony of a five-year-old pros- 
ecutrix was admissible where she demon- 
strated the capacity to observe, recollect 
and communicate events, to understand 
questions and to make intelligent answers 
with a consciousness of the duty to speak 
the truth. Yarbrough v. State, 202 Miss. 
820, 32 So. 2d 436 (1947). 

Complaint made by child less than 
twelve years of age to physicians five and 
seven days after outrage by her father is 
inadmissible. Simmons v. State, 105 Miss. 
48, 61 So. 826 (1913). 

15. Consent of victim. 

The requirement that there must be 
both force and lack of consent no longer 
exists under Miss. Code Ann. § 97-3- 
65(3). Madere v. State, 794 So. 2d 200 
(Miss. 2001). 

Failure to apply proper legal standard 
to evidence on whether alleged rape vic- 
tim consented was error; in ruling on 
admissibility of evidence of kissing be- 
tween parties a month prior to incident, 
trial court did not consider exception to 
evidentiary rule excluding victim's sexual 
behavior for behavior that occurs with 
accused and is offered by accused on issue 
of whether victim consented to alleged 
sexual offense. Peterson v. State, 671 So. 
2d 647 (Miss. 1996). 

Error in failure to apply proper legal 
standards in excluding evidence of prior 
kissing between parties in rape case was 
harmless; other evidence included that 
parties were previously acquainted, that 
defendant was high or intoxicated night of 
incident, that during sexual encounter 
victim was injured, that victim ran away 
from scene in distraught, frantic manner 
in state of undress, that parties were 
kissing and fondling on night of incident, 
and defense failed to demonstrate signifi- 
cance and nature of previous kissing be- 
tween parties that had been excluded. 
Peterson v. State, 671 So. 2d 647 (Miss. 
1996). 

In prosecution for forcibly ravishing a 
girl over the age of 12 years against her 
will, where defendant testified that he and 
the girl engaged in acts of sexual inter- 
course shortly before date of alleged crime 
and planned the specific act charged, the 
testimony should have been admitted, 
since it was not only competent in defense, 
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but it was very material and relevant as 
throwing light on the issue of whether or 
not the act was forcibly done or was with 
the consent of the alleged victim. Lewis v. 
State, 217 Miss. 488, 64 So. 2d 634 (1953). 

16. Victims statement to third party. 

In defendant's trial on a charge of statu- 
tory rape wherein the victim was defen- 
dant's fourteen-year-old daughter, the 
trial court properly admitted, under Miss. 
R. Evid. 803(4), hearsay statements dur- 
ing the testimony of the nurse who exam- 
ined the victim because statements made 
by the victim and her mother for the 
purpose of the victim receiving medical 
treatment were admissible and state- 
ments identifying defendant as the abuser 
were reasonably pertinent to treatment 
and relied upon in diagnosis and treat- 
ment. Pittman v. State, 109 So. 3d 599 
(Miss. Ct. App. 2013). 

Trial court did not err in allowing a 
child rape victim's hearsay statements to 
be admitted under Miss. R. Evid. 803(25) 
in defendant's statutory rape trial as the 
victim was eleven years old when she told 
her mother and aunt that defendant had 
been having sexual intercourse with her, 
the statements were spontaneous and 
consistently repeated, the victim's mental 
stated seemed to be one of a person who 
would not fabricate, the victim seemed to 
be of the character that would be able to 
relate things reliably to those she to whom 
she was speaking, more than one person 
had heard the statements, her relation- 
ships to the witnesses showed reliability, 
the possibility of a faulty recollection was 
remote, and the people giving the state- 
ments seemed to be credible. Anderson v. 
State, 62 So. 3d 927 (Miss. 2011). 

In defendant's trial for statutory rape, 
the trial court did not abuse its discretion 
in allowing the victim's hearsay testimony 
under the "tender years" exception of 
Miss. R. Evid 803(25). The trial court 
weighed its concerns with the victim's 
credibility against the other circum- 
stances and found substantial indicia of 
reliability in her hearsay statements, and 
the reviewing court could not state with a 
definite and firm conviction that the trial 
court reached the wrong result pursuant 
to Miss. R. Evid. 103(a). Grimes v. State, 1 
So. 3d 951 (Miss. Ct. App. 2009). 



Trial court had not erred by allowing 
the statements of 5-year-old rape victim to 
be brought before the jury through the 
testimony of medical professionals who 
examined or interviewed her because the 
statements to doctors were statements 
made for the purposes of medical treat- 
ment, and thus an exception to the hear- 
say rule of exclusion. And, the statements 
were made as a part of neutral medical 
evaluations and thus were not testimonial 
and defendant's confrontation clause vio- 
lation argument was without merit. Foley 
v. State, 914 So. 2d 677 (Miss. 2005). 

Trial court had not erred by allowing 
the statements of 5-year-old rape victim to 
be brought before the jury through the 
testimony of medical professionals who 
examined or interviewed her because the 
statements to doctors were admissible un- 
der Miss. R. Evid. 803(4) as statements 
made for the purposes of medical treat- 
ment, and thus an exception to the hear- 
say rule of exclusion. Foley v. State, 914 
So. 2d 677 (Miss. 2005). 

Hearsay rule addressing statements 
made by child of tender years describing 
any act of sexual contact performed with 
or on child by another allows statements 
of causation and fault and has been ex- 
panded to include identity of perpetrator 
in child abuse cases. Young v. State, 679 
So. 2d 198 (Miss. 1996). 

Admission, in rape prosecution, of ana- 
tomical drawing used by social worker 
during interview of child who was alleged 
victim, under tender years exception, was 
erroneous, as defendant objected to draw- 
ing as hearsay, trial court failed to hold 
hearing or make findings regarding trust- 
worthiness of document, and state did not 
present any other basis for admitting 
document. Young v. State, 679 So. 2d 198 
(Miss. 1996). 

Error in admitting anatomical drawing 
used by social worker during interview of 
child who was alleged rape victim was 
harmless, notwithstanding defendant's 
hearsay objection and trial court's failure 
to make findings supporting admission of 
drawing, as drawing was cumulative of 
social worker's testimony that child iden- 
tified defendant as perpetrator, which de- 
fendant did not object to, as well as testi- 
mony of police officer that he heard child 
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identify defendant and child's own testi- 
mony that defendant was perpetrator. 
Young v. State, 679 So. 2d 198 (Miss. 
1996). 

In a sexual battery prosecution involv- 
ing the defendant's sexual abuse of his 
stepdaughter, the trial court did not err in 
allowing the defendant's mental health 
therapist to testify about communications 
during the defendant's therapy sessions, 
where the defendant waived any and all 
rights under the psychotherapist-patient 
privilege by requesting the therapist to 
write a letter to the court informing the 
trial judge of his therapy sessions which 
treated his sexual behavior toward his 
stepdaughter; by making such a request, 
the defendant intended the communica- 
tions to be disclosed to a third person, 
namely the court. Everett v. State, 572 So. 
2d 838 (Miss. 1990). 

To extent that admission of accusatory 
statement made by rape victim to third 
party shortly after alleged crime was com- 
mitted is error, error is harmless and does 
not prejudice defendant where statement 
contains nothing which has not previously 
been testified to in competent testimony to 
which no objection has been made. Barker 
v. State, 463 So. 2d 1080 (Miss. 1985). 

In a rape prosecution the state may 
show that the prosecutrix made complaint 
as soon as a reasonable opportunity pre- 
sented itself, and the statement of pros- 
ecutrix to her mother upon coming home 
and finding her daughter crying that "he 
hurted me" was properly admitted. Win- 
ston County Community Hosp. v. 
Hathorn, 242 So. 2d 865 (Miss. 1970). 

Statement by prosecutrix to her mother 
upon being asked why she was crying that 
"he hurted me" did not specifically name 
or identify the defendant, but was admis- 
sible. Winston County Community Hosp. 
v. Hathorn, 242 So. 2d 865 (Miss. 1970). 

In rape prosecution, evidence may be 
admitted that prosecutrix that she had 
been raped, including language indicating 
time and place of the occurrence, but tes- 
timony as to further details stated by her 
would be inadmissible hearsay. Lauder- 
dale v. State, 227 Miss. 113, 85 So. 2d 822 
(1956). 

In a prosecution of a father for the rape 
of his daughter it was prejudicial error to 



permit a deputy sheriff to testify that the 
prosecutrix told him that her father had 
raped her. Fairley v. State, 225 Miss. 371, 
83 So. 2d 278 (1955). 

Testimony of the father of an eight year 
old girl as to the details of her alleged rape 
elicited from her by threats of whipping 
and by a method of cross-examination 
which destroyed the voluntary character 
of the information held to be erroneously 
admitted warranting a reversal of convic- 
tion. Lewis v. State, 183 Miss. 192, 184 So. 
53 (1938). 

Permitting witness to testify that soon 
after alleged attempted rape prosecutrix 
told witness that accused broke into her 
house held not reversible error. Barnes v. 
State, 164 Miss. 126, 143 So. 475 (1932). 

Details told by prosecutrix to third per- 
son during unofficial investigation inad- 
missible. Clark v. State, 124 Miss. 841, 87 
So. 286 (1921). 

In a prosecution for rape, it was error to 
admit the testimony of the injured girl's 
mother that defendant was confronted 
with his victim, and that the girl charged 
the defendant with the crime, where wit- 
ness also stated that the defendant 
promptly denounced the charge as false. 
Garner v. State, 120 Miss. 744, 83 So. 83 
(1919). 

Fatal error to permit witnesses to tes- 
tify in detail as to what prosecutrix told 
them, including what she stated about the 
locality where the offense occurred. Frost 
v. State, 100 Miss. 796, 57 So. 221 (1912). 

In a prosecution for attempt to rape, it 
is error to permit a state's witness to 
detail particulars of the affair as narrated 
by prosecutrix shortly after assault. Frost 
v. State, 94 Miss. 104, 47 So. 898 (1909). 

On prosecution for rape, it was error to 
admit what the assaulted girl said day 
after assault, as to who committed it, in 
absence of the accused. Jeffries v. State, 
89 Miss. 643, 42 So. 801 (1907). 

17. Photographs. 

When a reasonably intelligent eyewit- 
ness has had a good opportunity to view 
the features of the perpetrator of a crime, 
the method the police use in having the 
witness identify the defendant recedes in 
importance in inverse ratio to the intelli- 
gence of the witness and opportunity to 
view the perpetrator. Thus, a rape defen- 
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dant's argument that the victim's in-court 
identification resulted from an impermis- 
sibly suggestive photographic identifica- 
tion of the defendant, or from seeing him 
at the preliminary hearing, was without 
merit where the victim was a sensible 
child who had ample opportunity to view 
the rapist in the daylight, she gave a 
description of the defendant to a police 
officer, the accuracy of which was undis- 
puted, and she identified the defendant's 
photograph without hesitation no more 
than 1 ¥2 hours after the crime. Powell v. 
State, 566 So. 2d 1228 (Miss. 1990). 

In a rape prosecution arising from the 
defendant's frequent acts of sexual inter- 
course with his daughter from age 5 to 13, 
photographs of the victim in the nude 
which were taken by the defendant were 
admissible into evidence in order to estab- 
lish the defendant's licentious disposition 
and lust for the victim. Lovejoy v. State, 
555 So. 2d 57 (Miss. 1989). 

Evidence of prior molestation of child 
was admissible because in context of 
sexual crimes, relaxation of rule that pros- 
ecution cannot offer evidence of criminal 
conduct not charged in indictment of 
which accused has not been convicted has 
long been recognized; substantially simi- 
lar prior sexual acts with same person, 
that is, sexual acts of same general type as 
those charged in indictment, are as mat- 
ter of common sense probative of issue 
being tried. Wilson v. State, 515 So. 2d 
1181 (Miss. 1987). 

Trial court did not abuse its discretion 
in allowing photographs that showed vic- 
tim's injured face, head, and arm, but 
were not "gruesome" in nature, into evi- 
dence in rape trial. Sims v. State, 512 So. 
2d 1256 (Miss. 1987). 

Introduction of photographs showing 
victim's body was not improper where 
both photographs were sufficiently rel- 
evant and material to support their ad- 
mission; photograph which showed torn 
pajama pants was evidence to support 
State's contention of non-consensual 
sexual intercourse; photograph which 
showed crime scene was admissible to 
support testimony of witnesses who de- 
scribed scene upon their respective arriv- 
als. McFee v. State, 511 So. 2d 130 (Miss. 
1987). 



Photographs of rape victim's face are 
admissible to not only exemplify extent of 
force used in commission of crime but also 
to corroborate testimony of victim, not- 
withstanding gruesome appearance of vic- 
tim in photograph and that photograph is 
cumulative of other evidence. Luvene v. 
State, 481 So. 2d 323 (Miss. 1985). 

In a prosecution for rape, photographs, 
the accuracy of which had been estab- 
lished and which showed a 5 -strand 
barbed wire fence through which the com- 
plaining witness admitted having gone 
with the defendant, voluntarily accompa- 
nying him to the secluded spot where the 
incident occurred, should have been ad- 
mitted on the issue of consent, and their 
exclusion was prejudicial error where the 
fact of intercourse had been admitted. 
Carr v. State, 258 So. 2d 417 (Miss. 1972). 

Identification of photographs depicting 
the scene of the crime by prosecutrix in 
rape prosecution did not violate the rule 
which prohibits the state from showing 
any statement made by her except the 
mere complaint that she had been vio- 
lated. Powell v. State, 195 Miss. 161, 13 
So. 2d 622 (1943). 

Identification by prosecutrix in rape 
prosecution of photographs depicting the 
scene of the crime was proper, where the 
basis for their admission was to establish 
venue, and the scene shown by the photo- 
graphs was testified to by others present 
when the pictures were made. Powell v. 
State, 195 Miss. 161, 13 So. 2d 622 (1943). 

18. Confession of accused. 

Defendant's mild mental retardation 
did not render his confession per se invol- 
untary, and the trial court properly found 
that the confession was voluntary, al- 
though the interrogator told defendant 
that he would receive forgiveness from 
God according to defendant's own ex- 
pressed belief that God forgives all, where 
there was nothing to indicate that defen- 
dant did not understand what was going 
on, that he had a particular susceptibility 
to religious matters, or that he was over- 
come due to a lack of mental capacity. The 
trial court fairly considered defendant's 
mental deficiency as one factor in the 
totality of the circumstances. Harden v. 
State, 59 So. 3d 594 (Miss. 2011). 
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Defendant's statement of age made to 
detective was "admission" for purposes of 
capital rape prosecution. Fisher v. State, 
690 So. 2d 268 (Miss. 1996). 

A defendant accused of having carnal 
knowledge of his step-daughter was en- 
titled to have the jury hear and consider 
evidence as to whether his wife had prom- 
ised him that, if he signed a written con- 
fession, he would receive a light sentence, 
since such a promise was relevant in 
weighing the credibility of the confession. 
Darghty v. State, 530 So. 2d 27 (Miss. 
1988). 

Substantial evidence supported finding 
that defendant was competent at time of 
his confession and that it was freely, vol- 
untarily, and knowingly given where po- 
lice did not question defendant until some 
24 hours after his arrest, because at time 
of arrest he appeared to be under influ- 
ence of "something". Johnson v. State, 511 
So. 2d 1360 (Miss. 1987). 

Objection to admission of a confession, 
held to be voluntary, on the ground that it 
showed that defendant had fondled the 
prosecutrix at times prior to the rape, 
which act was in itself a violation, was 
properly overruled, the rule for allowing 
evidence of other offenses in rape of one 
under age of consent being that evidence 
which shows or tends to show prior of- 
fenses of the same kind committed by 
defendant with the prosecuting witness is 
generally admissible. Winston County 
Community Hosp. v. Hathorn, 242 So. 2d 
865 (Miss. 1970). 

Where the accused's confession, giving 
in detail his movements, as well as the 
physical situation at his victim's home, 
and his struggle with her before accom- 
plishing his purpose, corresponded with 
the true facts disclosed by other testi- 
mony, and all the witnesses to the confes- 
sion, who were able to testify, testified 
that it was made without hope of reward 
or fear of punishment, the confession was 
properly admitted in evidence in a rape 
prosecution. Drake v. State, 228 Miss. 
589, 89 So. 2d 593 (1956). 

Incriminating statements made to offi- 
cers held admissible where statements 
were voluntarily made without induce- 
ment or threat, notwithstanding prisoner 
was not warned that what he said might 



be used against him. McGee v. State, 40 
So. 2d 160 (Miss. 1949), cert, denied, 338 
U.S. 805, 70 S. Ct. 77, 94 L. Ed. 487 
(1949), reh'g denied, 339 U.S. 958, 70 S. 
Ct. 977, 94 L. Ed. 1369 (1950); McGee v. 
State, 203 Miss. 609, 35 So. 2d 628 (1948), 
overruled on other grounds, Haralson v. 
State, 308 So. 2d 222 (Miss. 1975). 

In a prosecution for statutory rape, 
court's failure to hold a preliminary hear- 
ing outside presence of jury on the ques- 
tion of admissibility of confession which 
defendant contended was not freely and 
voluntarily made, and admission of such 
confession over objection was held preju- 
dicial error. English v. State, 206 Miss. 
170, 39 So. 2d 876 (1949), overruled on 
other grounds, Otis v. State, 418 So. 2d 65 
(Miss. 1982). 

19. Conduct of accused; previous or 

criminal. 

Defendant could not complain about 
prosecutrix being allowed to testify about 
other crimes committed by him where 
such testimony was invited or induced by 
defendant himself; on direct examination, 
prosecutrix related various incidents and 
happenings during course of night on 
which she was raped by defendant, includ- 
ing statement that on one occasion defen- 
dant had talked to her. While prosecutor 
had told her not to repeat what defendant 
had said, defendant's counsel asked what 
had been said, and her reply was that 
defendant had told her about other girls 
he had raped and about ones he was going 
to rape. Singleton v. State, 518 So. 2d 653 
(Miss. 1988). 

Evidence that defendant fled in automo- 
bile when sheriff's investigator attempted 
to stop him was admissible at rape trial to 
show guilty knowledge on part of defen- 
dant. Mariche v. State, 495 So. 2d 507 
(Miss. 1986). 

Evidence that rape defendant commit- 
ted burglary in apartment complex, where 
victim lived, shortly prior to rape is inad- 
missible on issue of identification of rapist 
where rape victim and victim's roommate 
have definitely identified defendant. Wil- 
liams v. State, 463 So. 2d 1078 (Miss. 
1985). 

20. Sufficiency of evidence; generally. 

Evidence was sufficient to prove that 
defendant was properly convicted of statu- 
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tory rape because the testimony of the 
victim and a police officer, along with 
photographs depicting explicit sexual ac- 
tivity between the victim and defendant, 
provided evidence that defendant had en- 
gaged in sexual intercourse with the vic- 
tim, who at the time was not defendant's 
spouse and was at least fourteen years old 
but under sixteen years old and thirty-six 
months younger than defendant. Hernan- 
dez v. State, 137 So. 3d 889 (Miss. Ct. App. 
2013), writ of certiorari denied by 2014 
Miss. LEXIS 239 (Miss. May 8, 2014). 

Evidence was sufficient to convict defen- 
dant of statutory-rape and sexual battery 
and the verdicts were not against the 
overwhelming weight of the evidence be- 
cause the victim, who was not defendant's 
wife, was 14 years of age, and defendant 
was 26 years of age at the time of the 
October incident; the victim testified that 
defendant inserted his private organ into 
her rectum; and the absence of physical 
evidence did not negate his conviction as 
there was testimonial evidence. Sims v. 
State, 127 So. 3d 307 (Miss. Ct. App. 
2013). 

Sufficient evidence supported defen- 
dant's conviction for statutory rape, Miss. 
Code Ann. § 97-3-65(l)(a), because the 
fourteen-year-old victim, defendant's bio- 
logical daughter, stated to the nurse who 
examined her that she had been having 
intercourse with defendant on numerous 
occasions for about a year, and the victim's 
mother, also defendant's wife, informed 
the nurse and a police officer that she had 
witnessed defendant having intercourse 
with the victim. Pittman v. State, 109 So. 
3d 599 (Miss. Ct. App. 2013). 

Evidence was sufficient to support de- 
fendant's rape conviction as the evidence 
showed that the victim testified that de- 
fendant held her down and raped her 
despite her attempt to resist, that DNA 
from both the victim and defendant was 
found on a paper towel near where the 
rape had occurred, and that the victim 
testified that she did not report the rape 
immediately because she was ashamed of 
what had happened. It was the jury's job 
to determine the victim's credibility. Ben 
v. State, 96 So. 3d 9 (Miss. Ct. App. 2011), 
affirmed by 95 So. 3d 1236, 2012 Miss. 
LEXIS 411 (Miss. 2012). 



Evidence was sufficient to support de- 
fendant's convictions on two counts of 
statutory rape, in violation of Miss. Code 
Ann. § 97-3-65, where the eight-year-old 
victim disclosed to several witnesses that 
defendant had sexually assaulted her and 
that penetration had occurred and the 
medical evidence likewise created a 
strong inference that defendant had given 
the child a sexually transmitted disease. 
Bridgeman v. State, 58 So. 3d 1208 (Miss. 
Ct. App. 2010). 

Defendant's conviction of statutory rape 
of a child under 14 years of age was not 
against the overwhelming weight of the 
evidence, given that (1) the victim stated 
consistently that defendant raped her, (2) 
the fact of her rape, if perhaps not the 
identity of the perpetrator, was corrobo- 
rated by compelling medical evidence, in- 
cluding that she had untreated chla- 
mydia, and (3) although the State failed to 
prove that defendant was infected with 
chlamydia, the State showed that defen- 
dant had taken an antibiotic that was 
used to treat the disease and defendant 
might have been infected at the time of 
the rape but did not know it. Hodges v. 
State, 14 So. 3d 786 (Miss. Ct. App. 2009). 

Denial of defendant's motion for a new 
trial after he was convicted of statutory 
rape and unlawful touching of a child for 
lustful purposes, in violation of Miss. Code 
Ann. §§ 97-3-65(l)(b) and 97-5-23(1), was 
appropriate because defendant's argu- 
ment on appeal raised the same points 
that were part of his trial defense. Defen- 
dant also failed to point to anything in the 
record negating the State's evidence. 
Parramore v. State, 5 So. 3d 1074 (Miss. 
2009). 

Taking as true the evidence which sup- 
ported the verdict, including the state- 
ments of the victim, her mother, the De- 
partment of Human Services social 
worker, the doctor who examined the vic- 
tim, and the nurse who completed the 
rape kit, the jury's finding that defendant 
was guilty of the statutory rape of the 
victim was not so contrary to the over- 
whelming weight of the evidence that to 
allow it to stand would sanction uncon- 
scionable injustice. Stevenson v. State, 13 
So. 3d 314 (Miss. Ct. App. 2008), writ of 
certiorari denied by 14 So. 3d 731, 2009 
Miss. LEXIS 360 (Miss. 2009). 
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Defendant's conviction for capital rape 
in violation of Miss. Code Ann. § 97-3- 
65(l)(b) was appropriate because the vic- 
tim, who was six years old, testified as to 
the events that occurred; she also tested 
positive for a sexually transmitted dis- 
ease. Gordon v. State, 977 So. 2d 420 
(Miss. Ct. App. 2008). 

Evidence was sufficient to sustain a 
statutory rape conviction because the vic- 
tim gave detailed testimony about her 
sexual encounter with defendant, it was 
undisputed that the victim was present at 
defendant's home at the time of the inci- 
dent, and although the victim did not 
immediately report the incident to the 
authorities, she did discuss it with a 
friend in a note written five days after the 
incident. The victim's denial of the allega- 
tions to the defense investigator and 
statements about her stepmother's 
threats did not so thoroughly discredit or 
contradict her testimony that a reason- 
able jury could not have concluded that 
she had sex with defendant. Woods v. 
State, 973 So. 2d 1022 (Miss. Ct. App. 
2008). 

Defendant's conviction for forcible rape 
in violation of Miss. Code Ann. § 97-3- 
65(4)(a) was supported by the evidence 
where the victim was clear in testifying 
that the victim had not been sexually 
involved with defendant, and defendant 
failed to offer any evidence to contradict 
the testimony. Robinson v. State, 966 So. 
2d 209 (Miss. Ct. App. 2007), writ of cer- 
tiorari dismissed by 15 So. 3d 426, 2009 
Miss. LEXIS 401 (Miss. 2009). 

Trial court did not err by denying defen- 
dant's motions for judgment notwith- 
standing the verdict and for a new trial 
after he was convicted of rape, kidnap- 
ping, and armed robbery because the evi- 
dence, viewed in the light most favorable 
to the prosecution, showed that: (1) defen- 
dant bound the victim and forcibly raped 
her, threatening her with a knife; (2) DNA 
testing from the rape kit showed the pres- 
ence of semen but no sperm in the victim's 
vagina, consistent with a male donor not 
reaching ejaculation; (3) defendant forced 
the victim into her car; and (4) defendant 
forced the victim to make an ATM with- 
drawal and give him the cash. Taggart v. 
State, 957 So. 2d 981 (Miss. 2007). 



Evidence was sufficient to convict defen- 
dant of rape as: (1) the victim testified 
that defendant was between her legs and 
inside of her; (2) she was unable to get 
away from defendant when he was on top 
of her; (3) defendant would not stop when 
she told him to; (4) although defendant did 
not beat her during the attacks, she testi- 
fied that he forced her to take her clothes 
off; (5) she did not scream because she was 
scared; and (6) two witnesses testified 
that defendant "messed with" the victim. 
Goodin v. State, 977 So. 2d 353 (Miss. Ct. 
App. 2007), affirmed in part and reversed 
in part by, remanded by 977 So. 2d 338, 
2008 Miss. LEXIS 143 (Miss. 2008). 

In a statutory rape case under Miss. 
Code Ann. § 97-3-65(l)(b), a motion for a 
new trial was properly denied because the 
guilty verdict was not against the over- 
whelming weight of the evidence; the vic- 
tim testified regarding penetration by de- 
fendant's penis, defendant admitted to 
having sex with the victim, and the vic- 
tim's story was corroborated by her 
friends, and defendant's denials at trial 
were the only evidence supporting his 
claim that the two did not have sex. Roles 
v. State, 952 So. 2d 1043 (Miss. Ct. App. 
2007). 

Jury's verdict finding defendant guilty 
of statutory rape was not against the 
overwhelming weight of the evidence and 
the evidence was sufficient to convict de- 
fendant of statutory rape because, inter 
alia: (1) the victim testified that she was 
younger than 14 when defendant had sex 
with her on several occasions; (2) defen- 
dant was 44 years old when the rapes 
occurred and the victim was 12 so there 
was more than 24 months age difference 
between the victim and defendant; and (3) 
the victim's mother testified that she saw 
defendant have sex with the victim sev- 
eral times; thus, the trial court did not 
abuse its discretion when it overruled 
defendant's motion for a new trial or for a 
judgment notwithstanding the verdict. 
Terrell v. State, 952 So. 2d 998 (Miss. Ct. 
App. 2006). 

Where a fifteen-year-old victim claimed 
that defendant had sexual relations with 
her and DNA testing showed that defen- 
dant was the father of her aborted child, 
the evidence was sufficient to support his 
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conviction of statutory rape. Carr v. State, 
911 So. 2d 589 (Miss. Ct. App. 2005). 

Trial court had not erred in denying 
defendant's motion for a medical and fo- 
rensic examination of the child victim 
because defendant failed to specifically 
show how that proposed examination 
would aid his defense. The authority he 
relied on addressed medical records and 
medical evidence already in existence and 
that was a fundamentally different issue 
from that of forcing a victim to submit to 
an examination. Lee v. State, 944 So. 2d 
56 (Miss. Ct. App. 2005), affirmed by 944 
So. 2d 35, 2006 Miss. LEXIS 680 (Miss. 
2006). 

Trial court had not abused its discretion 
in denying defendant's motion in limine 
and refusing to exclude photographs 
taken of defendant's genital area because 
the defense's cross-examination of the 
child victim had put her credibility into 
issue and that the photograph went to the 
victim's credibility as well as to the crime 
itself. The photograph corroborated the 
victim's testimony and showed that defen- 
dant had a scar on his abdomen and that 
he shaved his genital area. Lee v. State, 
944 So. 2d 56 (Miss. Ct. App. 2005), af- 
firmed by 944 So. 2d 35, 2006 Miss. LEXIS 
680 (Miss. 2006). 

Trial court had not abused its discretion 
in denying defendant's motion to suppress 
and refusing to exclude a vibrator and the 
thong from evidence as those items were 
utilized in defendant's enticement of the 
child victim, were part of the complete 
story of the crimes, and corroborated the 
victim's testimony. Lee v. State, 944 So. 2d 
56 (Miss. Ct. App. 2005), affirmed by 944 
So. 2d 35, 2006 Miss. LEXIS 680 (Miss. 
2006). 

There was sufficient evidence to convict 
defendant of capital rape and sexual as- 
sault where the State offered the testi- 
mony of a number of medical and counsel- 
ing professionals indicating that the 
victim's statements were consistent with 
those of a sexual abuse victim. The victim 
named defendant as the perpetrator, and 
the State offered physical evidence in the 
form of medical diagnoses and test results 
as well as many of the objects the victim 
stated defendant utilized in his abuse of 
her. Foley v. State, 914 So. 2d 677 (Miss. 
2005). 



Where the victim testified that defen- 
dant forced her to perform oral sex on him 
and raped her, the evidence was sufficient 
to support defendant's conviction for 
sexual battery and rape. The victim gave a 
recorded statement to the police that 
night; the fact that the rape kit did not 
conclusively identify defendant as the 
source of semen retrieved from the victim 
did not detract from the validity of her 
testimony. Green v. State, 887 So. 2d 840 
(Miss. Ct. App. 2004). 

Unsupported word of the victim of a sex 
crime is sufficient to support a guilty ver- 
dict where that testimony is not discred- 
ited or contradicted by other credible evi- 
dence, especially if the conduct of the 
victim is consistent with the conduct of 
one who has been victimized by a sex 
crime. Green v. State, 887 So. 2d 840 
(Miss. Ct. App. 2004). 

Where the child-victims testified as to 
several incidents of sexual abuse span- 
ning the course of several years and police 
found items in defendant's home that the 
victims alleged were used during their 
sexual encounters, including a porno- 
graphic tape, condoms, and some lubri- 
cant, the evidence was sufficient to sup- 
port defendant's conviction for five counts 
of statutory rape, one count of sexual 
battery, and three counts of fondling. Mo- 
ses v. State, 885 So. 2d 730 (Miss. Ct. App. 
2004). 

Defendant was properly convicted of 
statutory rape for having sexual inter- 
course with a minor, his girlfriend's 
daughter. The State offered taped conver- 
sations between defendant and his girl- 
friend's children and the testimony of the 
victim as evidence to demonstrate that 
defendant had sexual contact with the 
victim. Fisackerly v. State, 880 So. 2d 368 
(Miss. Ct. App. 2004). 

Both girls testified as both victims and 
eyewitnesses to defendant's crimes of 
statutory rape and sexual battery; any 
issues of credibility or motive was for the 
jury to decide. Thus, the verdict was not 
contrary to both the weight and the suffi- 
ciency of the the evidence, and defendant's 
convictions for statutory rape and sexual 
battery were affirmed. Barrett v. State, 
886 So. 2d 22 (Miss. Ct. App. 2004), writ of 
certiorari denied by 887 So. 2d 183, 2004 
Miss. LEXIS 1371 (Miss. 2004). 
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Where victim's mother stated that de- 
fendant, the mother's boyfriend, had sex 
with her 10-year-old daughter, the jury's 
guilty verdict of sexual battery and statu- 
tory rape was not against the overwhelm- 
ing weight of the evidence, as the jury had 
heard the evidence and the testimony of 
the witnesses, including a social worker, a 
doctor who examined the victim and de- 
termined that she had been sexually 
abused, and a molecular biology and DNA 
expert who opined that the genetic profile 
of the sperm extracted from the victim's 
panties was consistent with the suspect 
being the major contributor. Sanderson v. 
State, 872 So. 2d 735 (Miss. Ct. App. 
2004). 

There was sufficient evidence to support 
defendant's rape conviction, and although 
the indictment did not make reference to 
the statute alleged to have criminalized 
defendant's activity, the court concluded 
that the State proceeded on the theory 
that defendant's conduct constituted a vio- 
lation of Miss. Code Ann. § 97-3-65(4)(a); 
although defendant attempted to portray 
the incident as a consensual sexual en- 
counter, the State presented evidence that 
defendant had held the victim around the 
neck and forced her onto the back seat of 
the vehicle before he raped her, there was 
no evidence that the victim failed to resist 
defendant by whatever means were avail- 
able to her, and the victim's testimony was 
not so incredible or otherwise contradicted 
that it was rendered unworthy of belief. 
Davis v. State, 863 So. 2d 1000 (Miss. Ct. 
App. 2004). 

Defendant had not been entitled to a 
directed verdict on a charge of forcible 
sexual intercourse, as the victim testified 
that defendant penetrated her, and defen- 
dant confessed to committing rape. Bry- 
ant v. State, 853 So. 2d 814 (Miss. Ct. App. 
2003), writ of certiorari denied by 852 So. 
2d 577, 2003 Miss. App. LEXIS 880 (Miss. 
Ct. App. 2003). 

Evidence was sufficient to convict defen- 
dant under Miss. Code Ann. § 97-3- 
65(3)(a), as the unsupported word of the 
victim was sufficient to support a guilty 
verdict where the sex crime testimony was 
not discredited or contradicted by other 
credible evidence, especially as the con- 
duct of the victim was consistent with the 



conduct of one who had been victimized by 
a sex crime. Price v. State, 847 So. 2d 290 
(Miss. Ct. App. 2003). 

Defendant rather repulsively argued on 
appeal that because the victim had not 
testified with clinical certainty about the 
extent to which defendant had penetrated 
the victim, the victim's evidence did not 
prove forcible sexual intercourse; how- 
ever, when defendant's statement that de- 
fendant had raped the victim was taken 
together with the victim's testimony, the 
trial court below properly denied defen- 
dant's motion for a directed verdict. Bry- 
ant v. State, — So. 2d — , 2003 Miss. App. 
LEXIS 80 (Miss. Ct. App. Feb. 18, 2003), 
substituted opinion at 853 So. 2d 814, 
2003 Miss. App. LEXIS 491 (Miss. Ct. 
App. 2003). 

Defendant's conviction for statutory 
rape was affirmed where the evidence in 
the record proved that defendant, who 
was 20 years old at the time, had engaged 
in sexual intercourse with the victim who 
was a 12-year-old girl; the age of the 
victim was adequately proven by testi- 
mony. Wright v. State, 856 So. 2d 341 
(Miss. Ct. App. 2003), writ of certiorari 
denied by 860 So. 2d 1223, 2003 Miss. 
LEXIS 853 (Miss. 2003). 

Testimony of the 15-year-old victim that 
she and defendant had an ongoing sexual 
relationship with the 38-year-old defen- 
dant, coupled with evidence that the vic- 
tim had been sexually active and had been 
absent from school when the sexual con- 
tacts allegedly took place, was sufficient to 
support defendant's conviction for statu- 
tory rape, and the trial court did not err in 
denying defendant's motions for judgment 
n.o.v. or, in the alternative, a new trial. 
Farrish v. State, 840 So. 2d 820 (Miss. Ct. 
App. 2003). 

Evidence was insufficient to show the 
sexual intercourse element of statutory 
rape, and, thus, defendant's convictions on 
two counts of the statutory rape of defen- 
dant's daughter could not be upheld on 
appeal as the evidence did not show there 
was an insertion of the male penis into the 
vagina of the female, as was required to 
show the sexual intercourse element. Pitt- 
man v. State, 836 So. 2d 779 (Miss. Ct. 
App. 2002), writ of certiorari denied by 
835 So. 2d 952, 2003 Miss. LEXIS 737 
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(Miss. 2003), remanded by 20 So. 3d 51, 
2009 Miss. App. LEXIS 664 (Miss. Ct. 
App. 2009). 

Evidence that defendant did not at- 
tempt to penetrate defendant's daughter 
meant that the State was not relieved of 
the requirement of proving penetration as 
statutory law did not require the State to 
prove penetration where it was shown 
that the genitals, anus, or perineum of a 
child under age 16-years-old was lacer- 
ated or torn in an attempt to have sexual 
intercourse with the child, and the evi- 
dence showed the child was under age 16, 
had lesions on the child's perineum, and 
an anal tear, but the lesions and the tear 
were not shown to have occurred during 
an attempt to have sexual intercourse, 
and, indeed, the daughter testified that 
defendant had not tried to penetrate her 
with defendant's male sex organ. Pittman 
v. State, 836 So. 2d 779 (Miss. Ct. App. 

2002) , writ of certiorari denied by 835 So. 
2d 952, 2003 Miss. LEXIS 737 (Miss. 

2003) , remanded by 20 So. 3d 51, 2009 
Miss. App. LEXIS 664 (Miss. Ct. App. 
2009). 

Evidence was sufficient to prove statu- 
tory rape where (1) the defendant and the 
victim both testified that they engaged in 
sexual intercourse, though they disagreed 
as to the time and place, (2) the victim 
testified concerning her birth date and 
verified that she was 13 years old at the 
time of the intercourse with the defen- 
dant, (3) an investigator established that 
the defendant was 33 years old, and (4) 
the victim testified she was not married to 
the defendant. Hayes v. State, 803 So. 2d 
473 (Miss. Ct. App. 2001). 

Evidence was sufficient to support the 
defendant's conviction for capital rape. 
Allen v. State, 749 So. 2d 1152 (Miss. Ct. 
App. 1999). 

Guilty verdict in rape prosecution was 
not against weight of evidence, notwith- 
standing either inflammatory nature of 
crime, poor quality of evidence, or defen- 
dant's assertions that evidence consisted 
primarily of child victim's statements and 
repetitions of those statements, that child 
at times mentioned name of another rela- 
tive living in household, and that jury had 
difficulty with case. Young v. State, 679 So. 
2d 198 (Miss. 1996). 



Rape conviction was supported by com- 
plainant's testimony and identification of 
defendant as perpetrator, defendant's pos- 
session of long-barrel gun and silver flash- 
light which complainant described, fact 
that defendant was driving vehicle which 
matched general description provided by 
complainant, and fact that defendant was 
found within hours of rape in same gen- 
eral vicinity as incident occurred. Thomas 
v. McDonald, 667 So. 2d 594 (Miss. 1995). 

In a prosecution for rape of a child 
under the age of 14, proof of penetration is 
required absent evidence that the private 
parts of the child have been lacerated or 
torn, though actual medical evidence of 
penetration is not required; thus, in a 
prosecution for rape under this section, 
there was sufficient evidence of penetra- 
tion, even though there was no medical 
testimony showing that the victim's pri- 
vate parts had been lacerated or torn, 
where the victim specifically testified that 
her private parts had been penetrated. 
Wilson v. State, 606 So. 2d 598 (Miss. 
1992). 

In a juvenile delinquency proceeding, 
evidence that the juvenile had a medium- 
sized pocketknife, forcibly took the victim 
behind a woodpile in the backyard, 
pushed her to the ground, and then volun- 
tarily stopped the assault was insufficient 
to support a finding of guilty of attempted 
rape. In re R.T., 520 So. 2d 136 (Miss. 
1988). 

The evidence was sufficient to sustain a 
conviction for rape where the victim testi- 
fied as to the occurrence, tests indicated 
the presence of sperm in the victim, an 
acid phosphatase test was positive, and 
the physician testified that he observed 
evidence of recent injury to the victim's 
body on the evening the rape occurred. 
Dixon v. State, 519 So. 2d 1226 (Miss. 
1988). 

Jury verdict was not against over- 
whelming weight of evidence where defen- 
dant argued that it was virtually impos- 
sible for all things that victim and her 
husband testified about to have occurred 
in 5 minute interval that husband was 
away from home. Defendant also argued 
that children of victim were asleep in 
bedroom across hall yet never awakened 
while victim was allegedly screaming. Al- 
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though evidence was conflicting and 5 
minutes did seem to be rather short time 
for all that State alleged to have trans- 
pired, court would not disturb jury's find- 
ing on conflicting testimony where there 
was substantial evidence to support ver- 
dict. Pinson v. State, 518 So. 2d 1220 
(Miss. 1988). 

Lower court did not err in overruling 
defendant's motion for directed verdict 
where state had put on ample evidence 
that there was conflict about defendant's 
whereabouts at time of rape, victim knew 
defendant and identified him as her rap- 
ist, giving detailed description of night in 
question, and her daughter's testimony 
substantiated her own. Singleton v. State, 
518 So. 2d 653 (Miss. 1988). 

Evidence was sufficient to sustain ver- 
dict of guilt on principal charge of rape 
where defendant confessed to crime. John- 
son v. State, 511 So. 2d 1360 (Miss. 1987). 

Defendant charged with rape was not 
entitled to a directed verdict on sanity 
issue, since the testimony of an officer, 
who had executed an affidavit stating that 
defendant was not of sound mind and 
memory, was insufficient as a matter of 
law to rebut presumption of sanity, and 
there was nothing in the record to show 
that, at the time of the crime, defendant 
was McNaughten insane. Brown v. State, 
501 So. 2d 1131 (Miss. 1987). 

Assignments of error by defendant who 
was convicted of raping female under 12 
years of age that jury verdict was contrary 
to the weight of the evidence was without 
merit where the state's evidence was over- 
whelming as to defendant's guilt and the 
defendant's testimony was incredible. 
McBride v. State, 492 So. 2d 581 (Miss. 
1986). 

Trial court's guilty verdict was sup- 
ported by the evidence, including ac- 
cused's admission that he was in the vic- 
tim's bedroom on the night of the crime 
and physical evidence placing the accused 
at the crime scene, and where, although 
accused denied committing the rape, there 
was no physical evidence of a second per- 
son being in the victim's home that night. 
Braxton v. State, 485 So. 2d 300 (Miss. 
1986). 

Circumstantial evidence strongly sug- 
gesting that murder victim was in truck 



with defendant on night victim was mur- 
dered, coupled with evidence that defen- 
dant had never known victim before and 
fact that she was found strangled to death 
several days later, and evidence showing 
that victim had sexual intercourse with 
male on night in question is sufficient to 
establish to exclusion of every reasonable 
hypothesis consistent with innocence of 
defendant that victim was raped, that 
person who committed rape was defen- 
dant, that defendant acted with felonious 
intent, and that rape occurred in substan- 
tial temporal and factual relation to vic- 
tim's murder at hands of defendant. 
Fisher v. State, 481 So. 2d 203 (Miss. 
1985). 

Undisputed evidence that defendant 
propositioned victim in lewd manner, ex- 
posed himself, seized victim and at- 
tempted to drag her away with him, and 
that lack of success in defendant's attempt 
to rape victim resulted from victim's resis- 
tance, not defendant's abandonment of 
crime, is sufficient to support conviction 
for attempted rape. Harden v. State, 465 
So. 2d 321 (Miss. 1985). 

Defendant was properly convicted of 
raping a female under the age of 12 years, 
even though the state's evidence did not 
establish penetration, where the examin- 
ing physician found a fresh laceration at 
the opening of the vagina. Horton v. State, 
374 So. 2d 764 (Miss. 1979). 

Where there was no material discrep- 
ancy in the version given by the victim on 
the witness stand at the trial, and that 
given in the confession of the accused, and 
the physical condition of the victim, as 
well as other testimony, explained the 
failure of the victim to make a specific 
accusation against the accused on the 
night of the attack, the state sufficiently 
proved the corpus delicti. Cameron v. 
State, 233 Miss. 404, 102 So. 2d 355 
(1958). 

It is not indispensable that the penetra- 
tion be proved by the testimony of the 
prosecutrix, it may be established by cir- 
cumstantial evidence. Lang v. State, 230 
Miss. 147, 87 So. 2d 265 (1956), cert, 
denied, 352 U.S. 936, 77 S. Ct. 236, 1 L. 
Ed. 2d 167 (1956). 

In a prosecution for rape the failure of 
defendant's fingerprints to conform to 



439 



§ 97-3-65 



Crimes 



those prints which were taken from the 
window did not necessarily create a rea- 
sonable doubt as to the defendant's guilt. 
Lang v. State, 230 Miss. 147, 87 So. 2d 265 
(1956), cert, denied, 352 U.S. 936, 77 S. 
Ct. 236, 1 L. Ed. 2d 167 (1956). 

Direct evidence of the prosecutrix was 
sufficient to make a case for the jury; 
conviction of accused for rape committed 
upon girl 15 years of age affirmed. Powell 
v. State, 195 Miss. 161, 13 So. 2d 622 
(1943). 

Whether penetration was insufficient to 
constitute offense held for the jury. 
Bardwell v. State, 155 Miss. 711, 125 So. 
85 (1929). 

Conviction on impeached testimony of 
accomplice reversed. Hunter v. State, 137 
Miss. 276, 102 So. 282 (1924). 

21. —Corroborating evidence. 

Defendant's conviction for the statutory 
rape of his 11-year-old daughter was sup- 
ported by the evidence because his daugh- 
ter's testimony that he raped her was 
corroborated by the medical evidence; al- 
though defendant testified that he had 
never been infected with trichomoniasis, 
that statement was contradicted by his 
prior admission to the police that he had, 
in fact, contracted the disease. Powell v. 
State, 49 So. 3d 166 (Miss. Ct. App. 2010). 

Jury's verdict convicting defendant of 
statutory rape was not so contrary to the 
overwhelming weight of the evidence that 
to allow it to stand would sanction an 
unconscionable injustice. While defendant 
raised some legitimate concerns about the 
victim's credibility, her testimony was cor- 
roborated by a friend's testimony and com- 
pelling medical evidence. Grimes v. State, 
1 So. 3d 951 (Miss. Ct. App. 2009). 

In a statutory rape case under Miss. 
Code Ann. § 97-3-65(l)(b), a motion for a 
directed verdict was properly denied be- 
cause the evidence was sufficient to sup- 
port the conviction based on the testimony 
of the victim, her friends, and several 
officers; defendant admitted to having sex 
with the victim during a police interview, 
the victim stated that defendant pen- 
etrated her with his penis, and the vic- 
tim's friends saw her leave with defendant 
on the date of the alleged incident. Roles v. 
State, 952 So. 2d 1043 (Miss. Ct. App. 
2007). 



There was sufficient evidence to support 
defendant's conviction of forcible rape be- 
cause: (1) the victim testified that the sex 
was forcible, not consensual; (2) the victim 
called the police immediately after defen- 
dant's departure; (3) the victim bore inju- 
ries consistent with her allegation of hav- 
ing been forcibly attacked; (4) all of the 
law enforcement officers and hospital per- 
sonnel involved observed that the victim's 
injuries were fresh and that she was upset 
and anxious; and (5) while the physician 
was unable to discern whether the vic- 
tim's vaginal injuries were indicative of 
forcible sexual intercourse, he never testi- 
fied that her injuries were inconsistent 
with rape. Magee v. State, 966 So. 2d 173 
(Miss. Ct. App. 2007), writ of certiorari 
denied en banc by 966 So. 2d 172, 2007 
Miss. LEXIS 567 (Miss. 2007). 

Defendant's convictions for attempted 
rape and statutory rape in violation of 
Miss. Code Ann. §§ 97-1-7 and 97-3- 
65(1 )(b) were proper based on the victim's 
testimony and the corroboration of that 
testimony by defendant's wife, a physician 
and a psychologist. Lee v. State, 910 So. 2d 
1123 (Miss. Ct. App. 2005). 

Victim's testimony alone is sufficient to 
support a rape conviction, even though 
not corroborated, where it is consistent 
with the circumstances. Green v. State, 
887 So. 2d 840 (Miss. Ct. App. 2004). 

Verdict of jury was not contrary to over- 
whelming weight of evidence, although 
facts indicated that sperm found in pros- 
ecutrix' vagina were nonmotile and there 
were no bite marks found on defendant's 
body, despite allegation of prosecutrix 
that she had bitten him, where at trial 
doctor testified that sperm could lose mo- 
tility at any period of time between ejacu- 
lation and 72 hours and defendant was 
not examined for bite marks until several 
days after incident; allegations of prosecu- 
trix were corroborated by her physical and 
mental condition after incident, as well as 
fact that she immediately reported rape. 
Inman v. State, 515 So. 2d 1150 (Miss. 
1987). 

Jury's verdict convicting defendant of 
rape was supported by sufficient evidence 
where: 2 individuals were present in vic- 
tim's home on morning of rape; pubic hair 
possessing same characteristics as defen- 
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dant's was combed from victim's pubic 
hair, while no hairs that exhibited same 
characteristics as those of other person 
present in victim's home on morning of 
rape were found; along with proof that 
victim had been raped, this evidence was 
sufficient to place jury's verdict beyond 
court's authority to disturb. McFee v. 
State, 511 So. 2d 130 (Miss. 1987). 

Eyewitness testimony of police officer 
identifying rape defendant as person seen 
by officer at scene of crime, as well as 
other evidence placing defendant at scene, 
is sufficient to support conviction for rape. 
Campbell v. State, 480 So. 2d 1161 (Miss. 
1985). 

In a rape prosecution, evidence was 
sufficient to support conviction, notwith- 
standing that there was testimony that 
the victim had remained on friendly, even 
intimate, terms with the defendant follow- 
ing the rape, as the uncorroborated testi- 
mony of a victim that was consistent with 
the circumstances alone would be suffi- 
cient to justify conviction, where, in this 
case, the victim's testimony was corrobo- 
rated and entirely consistent with the 
other evidence, and where the incident 
occurred in a sparsely populated rural 
community in which recurring contact, 
desired or not, with members of the com- 
munity, including the defendant, was 
probably inevitable. Goss v. State, 465 So. 
2d 1079 (Miss. 1985). 

Testimony of rape victim which has 
been corroborated by and is entirely con- 
sistent with testimony offered by other 
state witnesses is sufficient basis upon 
which jury is free to reject defense claim of 
consent, notwithstanding testimony, in- 
cluding admission of victim, that victim 
remained on friendly, even intimate, 
terms with men involved in rape where 
incident occurred in sparsely populated 
rural community in which recurring con- 
tact, desired or not, with members of com- 
munity is probably inevitable. Goss v. 
State, 465 So. 2d 1079 (Miss. 1985). 

Testimony of rape victim which has 
been corroborated by physical facts and by 
testimony of examining physician and fo- 
rensic serologist is sufficient to support 
rape conviction. Barker v. State, 463 So. 
2d 1080 (Miss. 1985). 

Testimony of rape victim identifying de- 
fendant as assailant, combined with testi- 



mony of defendant's former girl friend 
placing defendant at scene of crime at 
approximate time of assault and proof of 
defendant's lack of upper teeth, corrobo- 
rating description of assailant given by 
victim, is sufficient to sustain conviction. 
Harper v. State, 463 So. 2d 1036 (Miss. 
1985). 

In a prosecution for rape, the evidence 
was sufficient to support the conviction 
where the testimony of the victim that she 
had been forced to commit sexual inter- 
course with the defendant was corrobo- 
rated by witnesses who knew the defen- 
dant and had seen him, as well as his 
truck, in the vicinity of the victim's home 
at the time of the crime. Davis v. State, 
406 So. 2d 795 (Miss. 1981), appeal dis- 
missed, cert, denied, 457 U.S. 1113, 102 S. 
Ct. 2918, 73 L. Ed. 2d 1324 (1982). 

Evidence of physician and another wit- 
ness held sufficient to corroborate testi- 
mony of prosecutrix. Bardwell v. State, 
155 Miss. 711, 125 So. 85 (1929). 

Testimony of prosecutrix that she was 
raped while in a vacant house, corrobo- 
rated by a person seeing accused on the 
gallery of such house who had examined 
her shortly thereafter when told what had 
taken place, and a physician had exam- 
ined her shortly thereafter and found her 
lacerated and injured, was not uncorrobo- 
rated testimony of the prosecutrix. 
McArthur v. State, 105 Miss. 398, 62 So. 
417 (1913). 

22. — IJncorroborating evidence. 

Evidence was sufficient to sustain a 
statutory rape conviction where a victim 
testified that defendant, who was 28 years 
old, inserted his penis into her vagina 
several times while the victim was less 
than 14 years old. Price v. State, 898 So. 
2d 641 (Miss. 2005). 

Evidence was sufficient to convict defen- 
dant of sexual battery, statutory rape, and 
touching a child for lustful purposes 
where the totally uncorroborated testi- 
mony of the victims was sufficient to sup- 
port a guilty verdict as that testimony was 
not discredited or contradicted by other 
evidence; it was the jury's duty to resolve 
conflicts in testimony Carle v. State, 864 
So. 2d 993 (Miss. Ct. App. 2004). 

A conviction of rape may be upheld with 
the uncorroborated testimony of the vic- 
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tim. Thus, the identification testimony of 
a rape victim was sufficient to support a 
conviction despite the existence of strong 
alibi testimony where the victim's conduct 
was consistent with that of a person who 
has been raped and some seminal fluid 
was found during an examination of the 
victim. McKinney v. State, 521 So. 2d 898 
(Miss. 1988), cert, denied, 494 U.S. 1017, 
110 S. Ct. 1321, 108 L. Ed. 2d 497 (1990). 

In a prosecution under this statute 
[Code 1942, § 2358], the victim's testi- 
mony is sufficient although not corrobo- 
rated, if it is consistent with the circum- 
stances. Lee v. State, 242 Miss. 97, 134 So. 
2d 145 (1961). 

While a conviction for rape may rest on 
the uncorroborated testimony of the per- 
son alleged to have been raped, it should 
always be scrutinized with caution; and 
where there is much in the facts and 
circumstances in the evidence to discredit 
her testimony, another jury should be per- 
mitted to pass thereon. Richardson v. 
State, 196 Miss. 560, 17 So. 2d 799 (1944); 
Rodgers v. State, 204 Miss. 891, 36 So. 2d 
155 (1948); Johnson v. State, 213 Miss. 
808, 58 So. 2d 6 (1952). 

Conviction of forcibly ravishing may be 
had on prosecutrix's uncorrobrated testi- 
mony. Sanders v. State, 150 Miss. 296, 116 
So. 433 (1928); McLaurin v. State, 129 
Miss. 362, 92 So. 289 (1922); Fairley v. 
State, 152 Miss. 656, 120 So. 747 (1929). 

Though the uncorroborated testimony 
of prosecutrix may be sufficient, it is not 
when there are numerous and serious 
contradictions therein. Allen v. State, 45 
So. 833 (Miss. 1908); Grogan v. State, 151 
Miss. 652, 118 So. 627 (1928). 

Evidence in a prosecution for rape 
where the only witness connecting defen- 
dant with the crime was the prosecutrix 
herself, did not sustain a conviction. 
Rawls v. State, 105 Miss. 406, 62 So. 420 
(1913). 

III. UNDER FORMER § 97-5-21. 

23. In general. 

Forty-six year old male who engages in 
wholly consensual sexual intercourse with 
13 year old female may not be convicted 
under child seduction statute (former 
§ 97-5-21) where child has previously 
been intimate with at least 2 other men; 



nor may he be convicted under child fon- 
dling statute (§ 97-5-23) on basis of fore- 
play leading to intercourse. McBrayer v. 
State, 467 So. 2d 647 (Miss. 1985). 

As to promise of marriage, evidence of 
previous chastity is necessary. King v. 
State, 121 Miss. 230, 83 So. 164 (1919). 

Previous chaste character question for 
jury. King v. State, 121 Miss. 230, 83 So. 
164 (1919). 

Burden of proof is on the state. King v. 
State, 121 Miss. 230, 83 So. 164 (1919). 

Intercourse with female already un- 
chaste is not seduction. Hatton v. State, 92 
Miss. 651, 46 So. 708 (1908). 

24. Indictment. 

Indictment was not defective for failure 
to use the words "then and there" before 
the expression "of previous chaste charac- 
ter." Terry v. State, 97 Miss. 472, 52 So. 
483 (1910). 

It is not necessary under this section 
[Code 1942, § 2054] to charge that the 
woman was unmarried, her marriage be- 
ing a matter of defense. Hoff v. State, 83 
Miss. 488, 35 So. 950 (1904). 

Under this section [Code 1942, § 2054] 
an indictment pursuing its exact language 
is not subject to demurrer because it does 
not aver that the accused is a "man" and 
that the female is over the age of ten 
years. Carlisle v. State, 73 Miss. 387, 19 
So. 207 (1896), overruled on other 
grounds, Harrison v. State, 534 So. 2d 175 
(Miss. 1988). 

25. Evidence. 

Although defendant pled guilty, there 
was sufficient evidence in defendant's plea 
colloquy and the post-conviction hearing 
testimony that the State could have 
proved its charge of seduction against 
defendant under former § 97-5-21. Carter 
v. State, 775 So. 2d 91 (Miss. 1999). 

Defendant's admissions held admissible 
to prove that seduction was result of 
promises made to prosecutrix, though in- 
sufficient alone to constitute corrobora- 
tion. Stone v. State, 152 Miss. 274, 119 So. 
198 (1928). 

Testimony of prosecutrix must be cor- 
roborated in order to sustain conviction. 
Terry v. State, 97 Miss. 472, 52 So. 483 
(1910). 
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IV. UNDER FORMER § 97-3-67. 

26. In general. 

"Mistake of age" is not defense to crime 
of statutory rape, but, rather, knowledge 
or ignorance of age of child victim is irrel- 
evant to offense of statutory rape. Collins 
v. State, 691 So. 2d 918 (Miss. 1997), reh'g 
denied, 693 So. 2d 384 (Miss. 1997), cert, 
denied, 522 U.S. 877, 118 S. Ct. 198, 139 
L. Ed. 2d 135 (1997). 

Instruction on crime of statutory rape 
was not warranted in prosecution for rape 
of 13-year-old victim, as offense of statu- 
tory rape requires that victim be over 14 
years of age but under age of 18. Collins v. 
State, 691 So. 2d 918 (Miss. 1997), reh'g 
denied, 693 So. 2d 384 (Miss. 1997), cert, 
denied, 522 U.S. 877, 118 S. Ct. 198, 139 
L. Ed. 2d 135 (1997). 

Imposition of civil damages on newspa- 
per for publishing rape victim's name 
which was lawfully obtained from police 
records violated First Amendment, since 
news article contained lawfully obtained, 
truthful information about matter of pub- 
lic significance, and imposing liability un- 
der circumstances was not narrowly tai- 
lored means of furthering state interests 
in maintaining privacy and safety of 
sexual assault victim or encouraging such 
victims to report offenses. The Florida 
Star v. B.J.F., 491 U.S. 524, 109 S. Ct. 
2603, 105 L. Ed. 2d 443 (1989). 

Since this statute [Code 1942, § 2359] 
runs the gamut from a minor misde- 
meanor to a repulsive felony, the calling of 
a special term to try one person indicted 
on this charge only was such as to indicate 
to the jury that the court considered it a 
serious charge, and so deprived the defen- 
dant of a fair trial. Coker v. State, 200 
Miss. 535, 27 So. 2d 898 (1946). 

Marriage by husband who was not 
threatened with bodily harm if he did not 
marry wife, but who had married her to 
escape penalty for statutory rape, of which 
he was not guilty because wife was above 
age of consent, held not invalid because of 
coercion. Zeigler v. Zeigler, 174 Miss. 302, 
164 So. 768 (1935). 

Defendant was guilty of seduction, if 
female between twelve and eighteen con- 
sented to sexual intercourse as result of 
defendant's promise to give her money 



and clothes. Stone v. Bang, 153 Miss. 892, 
122 So. 95 (1929). 

Title of act fixing age of consent at 18 
years held sufficient. Hollins v. State, 128 
Miss. 119, 90 So. 630 (1922). 

Fact that the girl, previous to the act of 
intercourse relied on for conviction, had 
copulated with accused is a defense, for 
she was not, at the time, chaste. Rodgers 
v. State, 111 Miss. 781, 72 So. 198 (1916). 

27. Evidence; generally. 

Where the testimony amply supported a 
jury verdict finding defendant guilty and 
there were no grounds for reversal, the 
conviction was affirmed. Gautier v. State, 
233 Miss. 329, 101 So. 2d 648 (1958). 

Corpus delicti of forcibly ravishing a 
female of about thirty years of age may be 
proved by the uncorroborated testimony of 
the prosecutrix. Buchanan v. State, 225 
Miss. 399, 83 So. 2d 627 (1955). 

In prosecution under this section [Code 
1942, § 2359], trial court does not abuse 
its discretion in permitting prosecution to 
ask leading questions of victim, a sixteen- 
year-old girl who was reluctant to testify, 
where court has observed witness' de- 
meanor on witness stand and considers 
leading questions reasonably necessary 
and where defendant has admitted to of- 
ficials acts to which witness testifies and 
offers no evidence to contradict facts. 
Summerville v. State, 207 Miss. 54, 41 So. 
2d 377 (1949). 

Trial court does not commit reversible 
error in permitting case to be reopened 
after State and defendant had rested their 
case to allow state to prove fact that 
female victim in prosecution under this 
section [Code 1942, § 2359] is unmarried, 
failure to prove this fact previously being 
mere oversight. Summerville v. State, 207 
Miss. 54, 41 So. 2d 377 (1949). 

In prosecution for violating age of con- 
sent law, evidence of accused's guilt held 
for jury as against defense of alibi. John- 
son v. State, 171 Miss. 321, 157 So. 896 
(1934). 

Evidence held sufficient to support con- 
viction. Gillis v. State, 152 Miss. 551, 120 
So. 455 (1929). 

Evidence may be offered at any time 
within two years prior to indictment for 
statutory rape. Kolb v. State, 129 Miss. 
834, 93 So. 358 (1922). 
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Evidence of size and appearance of pros- 
ecutrix in given year admissible, as tend- 
ing to show age when chastity violated. 
Kolb v. State, 129 Miss. 834, 93 So. 358 
(1922). 

Prosecutrix testifying that accused vio- 
lated her chastity may be impeached by 
showing contrary statements. Kolb v. 
State, 129 Miss. 834, 93 So. 358 (1922). 

28. — Chastity of victim. 

Evidence of conversations with an ab- 
sent witness offered to refute presumption 
of chaste character of prosecutrix under 
Code 1942, § 2360, was inadmissible 
whether viewed as hearsay statements of 
isolated facts or as attempt to prove char- 
acter by reputation. Harrison v. State, 44 
So. 2d 403 (Miss. 1950). 

Statement by prisoner when being 
questioned about taking money from vic- 
tim that "I didn't rob her but I did have 
sexual intercourse with her," was admis- 
sible in evidence against him in prosecu- 
tion for rape under this section [Code 
1942, § 2359], there being no suggestion 
in record that any threat or advantage of 
any kind was intimated to induce state- 
ment, and jury being instructed to disre- 
gard statements concerning taking of 
money. Summerville v. State, 207 Miss. 
54, 41 So. 2d 377 (1949). 

Admission of evidence of intercourse 
subsequent to first, held error. Arthur v. 
State, 147 Miss. 136, 113 So. 199 (1927). 

General reputation of prosecutrix for 
chastity prior to act of accused admissible 
in statutory rape. Kolb v. State, 129 Miss. 
834, 93 So. 358 (1922). 

Error to admit acts of sexual inter- 
course subsequent to first act which com- 
pletes offense of statutory rape; acts of 
sexual intercourse prior to act constitut- 
ing statutory rape admissible. Kolb v. 
State, 129 Miss. 834, 93 So. 358 (1922). 

Prosecutrix's reputation for chastity or 
specific acts of unchastity after time 
proven on accused inadmissible. Kolb v. 
State, 129 Miss. 834, 93 So. 358 (1922). 

29. Corroboration. 

In a prosecution for rape the evidence 
failed to corroborate the prosecutrix' tes- 
timony, where such evidence was by the 
prosecutrix and her mother, was self-serv- 
ing, admittedly hearsay, and was denied 



by the defendant. Howard v. State, 417 So. 
2d 932 (Miss. 1982). 

Although Mississippi has required by 
statute that the complaining witness' tes- 
timony be corroborated in prosecutions for 
certain sexual offenses (e.g. Code 1942, 
§§ 2359, 2374), the state courts have spe- 
cifically held that the requirement for 
corroboration is confined to those offenses 
wherein the statute expressly so provides, 
and no such corroboration is required in 
prosecution of defendant for disturbing 
the peace of the complaining witness, on 
allegations that the defendant had 
touched complainant's private parts. 
Henry v. Williams, 299 F. Supp. 36 (N.D. 
Miss. 1969). 

While sufficient for conviction, uncor- 
roborated testimony of the person alleged 
to have been raped should be scrutinized 
with caution. Goode v. State, 245 Miss. 
391, 146 So. 2d 74 (1962). 

Under this statute [Code 1942, § 2359] 
corroboration must be, not merely of inci- 
dental details, but of the commission of 
the prohibited act, and even though cir- 
cumstances and admissions may be suffi- 
cient to this end, mere opportunity creat- 
ing a possibility is not enough of itself. 
Yancey v. State, 202 Miss. 662. 32 So. 2d 
151 (1947). 

Findings of physician after personal ex- 
amination of prosecutrix, that her condi- 
tion could innocently have been caused, 
was insufficient to supply the corrobora- 
tive proof required by the statute. Yancey 
v. State, 202 Miss. 662, 32 So. 2d 151 
(1947). 

Testimony of witness that at about the 
time and at the place where the alleged 
assault was committed, he saw a car, 
identified by other witnesses as being 
similar to the car of defendant, but that he 
saw therein only a man whom he could not 
identify seated behind the steering wheel, 
was insufficient to corroborate testimony 
of prosecutrix. Yancey v. State, 202 Miss. 
662, 32 So. 2d 151 (1947). 

Testimony of prosecutrix that on two 
prior occasions defendant had been guilty 
of related indecencies towards her does 
not of itself satisfy the requirement of 
corroboration. Yancey v. State, 202 Miss. 
662, 32 So. 2d 151 (1947). 

Corroboration is necessary in prosecu- 
tion for attempt to violate age of consent 
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statute. Jones v. State, 155 Miss. 335, 124 
So. 368 (1929). 

Corroboration means to strengthen, to 
support, or confirm testimony of injured 
female in respect to main fact of corpus 
delicti. Jones v. State, 155 Miss. 335, 124 
So. 368 (1929). 



Defendant's admissions in prosecution 
for attempt to violate age of consent stat- 
ute held sufficient corroboration. Jones v. 
State, 155 Miss. 335, 124 So. 368 (1929). 



ATTORNEY GENERAL OPINIONS 



Penalty for crime or rape of child under 
fourteen, if committed by adult, is life 
imprisonment or death and jurisdiction is 
in circuit court. Genin Aug. 25, 1993, A.G. 
Op. #93-0611. 

Circuit court, not youth court, has origi- 
nal jurisdiction over any violation of this 
section, notwithstanding that consent has 
been raised as defense. Genin Aug. 25, 
1993, A.G. Op. #93-0611. 

Section 47-7-33 does not empower cir- 
cuit judges to suspend sentences pursuant 



to Section 97-3-65(2)(c) and Section 97-3- 
101(3) because the latter sections each 
provide that a life sentence is the maxi- 
mum sentence that may be imposed. 
Caranna, May 5, 2000, A.G. Op. #2000- 
0239. 

A defendant charged with statutory 
rape is ineligible for the pretrial interven- 
tion program even if the facts do not 
involve any use of force or violence. 
Brewer, July 28, 2006, A.G. Op. 06-0289. 
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8 Am. Jur. Proof of Facts 3d 749, Foun- 
dation for DNA Fingerprint Evidence. 
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fense in a Rape Prosecution §§ 1 et seq. 

CJS. 75 C.J.S., Rape §§ 22, 23, 26. 

Law Reviews. DuBose, The Florida 
Star — "happy 200th" to the first amend- 
ment, but a setting sun for victims' pri- 
vacy? 10 Miss. C. L. Rev. 193, A Spring, 
1990. 

1982 Mississippi Supreme Court Re- 
view: Criminal Law and Procedure: Rape. 
53 Miss. L. J. 149, March, 1983. 

1984 Mississippi Supreme Court Re- 
view: Criminal Law. 55 Miss. L. J. 77, 
March, 1985. 

1985 Mississippi Supreme Court Re- 
view — Criminal Law. 55 Miss. L. J. 789, 
December, 1985. 

1989 Mississippi Supreme Court Re- 
view: Sentencing of Criminal Defendant. 
59 Miss. L. J. 871, Winter, 1989. 

Family Law At the Turn of the Century, 
71 Miss. L.J. 781, Spring, 2002. 

Comment: Eliminating Injustice: Revis- 
ing Mississippi's Statutory Rape Laws, 76 
Miss. L.J. 1067, Spring, 2007. 

Practice References. Anthony 
Morosco, The Prosecution and Defense of 
Sex Crimes (Matthew Bender). 

Paul DerOhannessian II, Sexual As- 
sault Trials, Second Edition (Michie). 

McCloskey and Schoenberg, Criminal 
Law Deskbook (Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



Repealed by Laws, 1998, ch. 549, § 6, eff from and after July 1, 1998. 
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[Codes, Hemingway's 1917, § 1093; 1930, § 1123; 1942, § 2359; Laws, 
1914, ch. 171; Laws, 1962, ch. 320; Laws, 1980, ch. 390; Laws, 1985, ch. 389, 
§ 4] 

Editor's Note — Former § 97-3-67 related to rape and carnal knowledge of 
unmarried persons over fourteen and under eighteen years of age. See now, §§ 97-3-65, 
97-3-95 and 97-5-23. 

For judicial decision notes under former § 97-3-67 relating to rape and carnal 
knowledge of unmarried persons over fourteen and under eighteen years of age, see 
§ 97-3-65. 

§ 97-3-68. Rape; procedure for introducing evidence of sexual 
conduct of complaining witness; "complaining witness" de- 
fined. 

(1) In any prosecution for rape under Section 97-3-65, former 97-3-67 or 
97-3-71, if evidence of sexual conduct of the complaining witness is offered to 
attack the credibility of said complaining witness, the following procedure 
shall be followed: 

(a) A written motion shall be made by the defendant to the court and 
prosecutor stating that the defense has an offer of proof of the relevancy of 
evidence of the sexual conduct of the complaining witness proposed to be 
presented and its relevancy in attacking the credibility of the complaining 
witness. 

(b) The written motion shall be accompanied by an affidavit in which 
the offer of proof shall be stated. 

(c) If the court finds that the offer of proof is sufficient, the court shall 
order a closed hearing in chambers, out of the presence of the jury, if any, and 
at such closed hearing allow the questioning of the complaining witness 
regarding the offer of proof made by the defendant. 

(d) At the conclusion of the hearing, if the court finds that evidence 
proposed to be offered by the defendant regarding the sexual conduct of the 
complaining witness is relevant and otherwise admissible, the court may 
make an order stating what evidence may be introduced by the defendant, 
and the nature of the questions to be permitted. The defendant may then 
offer evidence pursuant to the order of the court. 

(2) As used in this section and Section 97-3-70 [Repealed], "complaining 
witness" means the alleged victim of the crime charged, the prosecution of 
which is subject to this section. 

SOURCES: Laws, 1977, ch. 438, § 1, eff from and after July 1, 1977. 

Editor's Note — Section 97-3-67 referred to in (1) was repealed by Laws, 1998, ch. 
549, § 6, eff from and after July 1, 1998. See now §§ 97-3-65, 97-3-95, and 97-5-23. 

Section 97-3-70 referred to in (2) was repealed by Laws, 1991, ch. 573, § 141, eff from 
and after July 1, 1991. 

Cross References — Sexual battery, see §§ 97-3-95 through 97-3-103. 

Evidentiary rule as to relevance of rape victim's past behavior, see Rule 412, 
Mississippi Rules of Evidence. 
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JUDICIAL DECISIONS 



1. In general. 

2. Sufficiency of evidence. 

1. In general. 

Defendant's prosecution for statutory 
rape, under Miss. Code Ann. § 97-3-65, 
was not barred by the two-year statute of 
limitations in Miss. Code Ann. § 99-1-5 
because, although statutory rape was not 
expressly included in the statute, it was 
within the definition of rape under Miss. 
Code Ann. § 97-3-68, for purposes of the 
exceptions to the general two-year statute 
of limitations. Hernandez v. State, 137 So. 
3d 889 (Miss. Ct. App. 2013), writ of cer- 
tiorari denied by 2014 Miss. LEXIS 239 
(Miss. May 8, 2014). 

Defendant's motion for a new trial was 
properly denied where the evidence was 
sufficient to support a rape conviction 
given the victim's uncontradicted testi- 
mony; defendant's act of opening the 
porch door was clearly sufficient to consti- 
tute a breaking, and entry through the 
porch was required to gain entrance into 
the victim's home. Davis v. State, 910 So. 
2d 1228 (Miss. Ct. App. 2005). 

Indictment was sufficient to put defen- 
dant on notice that he was being charged 
with attempted rape, and the indictment 
specifically set forth the conduct which 
the State planned to use as evidence; 
defendant failed to complete the crime of 
rape because he was unable to get an 
erection, and consequently unable to pen- 
etrate the victim's vagina, such that the 
record supported a conviction of at- 
tempted rape. Purnell v. State, 878 So. 2d 
124 (Miss. Ct. App. 2004), writ of certio- 
rari denied by 878 So. 2d 67, 2004 Miss. 
LEXIS 938 (Miss. 2004). 

State rape-shield statute, insofar as it 
authorized preclusion of evidence of past 
sexual conduct between victim and ac- 
cused, did not per se violate Sixth Amend- 
ment where statute permits defendant to 
introduce evidence of own past sexual 
conduct with alleged victim upon timely 
filing written motion and offer of proof; it 
was error for state Court of Appeals of 
state to adopt "per se rule" that notice 
requirement violates Sixth Amendment in 
all cases where requirement was used to 



preclude introduction of such evidence; it 
would be left to state courts on remand to 
address whether statute authorized pre- 
clusion of such evidence and whether pre- 
clusion violated Sixth Amendment on 
facts of case. Michigan v. Lucas, 500 U.S. 
145, 111 S. Ct. 1743, 114 L. Ed. 2d 205 
(1991), on remand, 193 Mich. App. 298, 
484 N.W.2d 685 (1992). 

Imposition of civil damages on newspa- 
per for publishing rape victim's name 
which was lawfully obtained from police 
records violated First Amendment, since 
news article contained lawfully obtained, 
truthful information about matter of pub- 
lic significance, and imposing liability un- 
der circumstances was not narrowly tai- 
lored means of furthering state interests 
in maintaining privacy and safety of 
sexual assault victim or encouraging such 
victims to report offenses. The Florida 
Star v. B.J.F., 491 U.S. 524, 109 S. Ct. 
2603, 105 L. Ed. 2d 443 (1989). 

2. Sufficiency of evidence. 

Defendant's conviction for statutory 
rape was not contrary to the overwhelm- 
ing weight of the evidence because defen- 
dant was on sufficient notice of the statu- 
tory-rape charge, the jury was properly 
instructed that it had to consider each 
count separately and that it had to find 
beyond a reasonable doubt that defendant 
committed the statutory rape on or about 
the date charged, and the circuit court 
granted an alibi-defense instruction, but 
the jury rejected it, as it was free to do; the 
victim's testimony that the first sexual 
encounter occurred on July 30 and that it 
occurred on the day of a casino trip did not 
necessarily contradict her testimony that 
the casino trip took place either July 30 or 
31, the circuit court instructed that the 
State had to prove beyond a reasonable 
doubt that the offense charged occurred 
"on or about July 30," and the victim's 
testimony was sufficiently specific to 
prove that necessary element. Timmons v. 
State, 44 So. 3d 1021 (Miss. Ct. App. 
2010), writ of certiorari denied en banc by 
49 So. 3d 106, 2010 Miss. LEXIS 517 
(Miss. 2010). 

When the victim went to the post office 
at night to check her mail, a man placed a 
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gun to her back, told her he needed money, 
drove to an ATM, withdrew money from 
her account, and then raped her; the vic- 
tim identified defendant's voice as belong- 
ing to her assailant and she was abso- 
lutely certain that he was the man who 
attacked her. Defendant's fingerprints 



were found at the crime scene, he did not 
testify at trial, and the only defense wit- 
ness did not provide a conclusive alibi; the 
evidence was sufficient to sustain defen- 
dant's conviction for kidnapping, rape, 
and armed robbery. Burton v. State, 970 
So. 2d 229 (Miss. Ct. App. 2007). 
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seq. 

CJS. 75 C.J.S., Rape § 71. 

Law Reviews. DuBose, The Florida 
Star— "happy 200th" to the first amend- 
ment, but a setting sun for victims' pri- 
vacy? 10 Miss. C. L. Rev. 193, A Spring, 
1990. 

McCormick, The Repealer: Conflicts in 
Evidence Created by Misapplication of 
Mississippi Rule of Evidence 1103. 67 
Miss. L. J. 547, Winter, 1997. 

Practice References. Young, Trial 
Handbook for Mississippi Lawyers § 28:5. 

Anthony Morosco, The Prosecution and 
Defense of Sex Crimes (Matthew Bender). 

Paul DerOhannessian II, Sexual As- 
sault Trials, Second Edition (Michie). 

McCloskey and Schoenberg, Criminal 
Law Deskbook (Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



§ 97-3-69. Rape; "chaste character" presumed; uncorrobo- 
rated testimony of victim insufficient. 

In the trial of all cases under the last preceding section, it shall be 
presumed that the female was previously of chaste character, and the burden 
shall be upon the defendant to show that she was not; but no person shall be 
convicted upon the uncorroborated testimony of the injured female. 



SOURCES: Codes, Hemingway's 1917, § 1094; 1930, § 1124; 1942, § 2360; Laws, 
1914, ch. 171. 
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Cross References — Sexual battery, see §§ 97-3-95 through 97-3-103. 



JUDICIAL DECISIONS 



1. In general. 

2. Chaste character of female. 

3. Corroboration. 

1. In general. 

Defendant contended the jury's decision 
was based solely on conjecture and infer- 
ence, and he maintained that he was not 
identified by the victim and that the evi- 
dence was circumstantial; however, the 
victim testified that defendant, her 
nephew, had raped her, her testimony was 
not impeached, deoxyribonucleic acid evi- 
dence connected semen evidence to defen- 
dant, and the evidence was sufficient to 
sustain his conviction. Grant v. State, 913 
So. 2d 316 (Miss. Ct. App. 2005). 

This section [Code 1942, § 2360] is lim- 
ited in its application to cases of statutory 
rape and has no application to a robbery 
prosecution. Sistrunk v. State, 200 Miss. 
437, 27 So. 2d 606 (1946). 

2. Chaste character of female. 

In prosecution for statutory rape under 
Code 1942, § 2359, evidence of conversa- 
tions with an absent witness offered to 
refute presumption of chaste character of 
prosecutrix was inadmissible. Harrison v. 
State, 44 So. 2d 403 (Miss. 1950). 

The testimony of two witnesses residing 
in the same locality as the prosecutrix as 
to her unchaste reputation was not rebut- 
ted by the contrary testimony of two wit- 
nesses who, for some years, had lived 
more than eight miles away. Barker v. 
State, 200 Miss. 416, 27 So. 2d 555 (1946). 

Under this section [Code 1942, § 2360] 
the female is presumed to have been of 
previous chaste character. Smith v. State, 
188 Miss. 339, 194 So. 922 (1940). 



Instruction that burden was on defen- 
dant, after chastity of prosecutrix at- 
tacked, to prove her unchaste held errone- 
ous. Johnson v. State, 136 Miss. 775, 101 
So. 685 (1924). 

3. Corroboration. 

There was sufficient evidence for a ra- 
tional trier of fact to find defendant guilty 
of forcible rape because the victim's testi- 
mony was not uncorroborated since the 
victim she was able to describe and lead 
police to the exact location of where the 
alleged incident had occurred; even if the 
victim's testimony had been uncorrobo- 
rated, her testimony was not discredited 
or contradicted by credible evidence be- 
cause the victim's post-incident behavior 
was a factor for the jury to consider, but 
her actions were not highly unreasonable 
or improbable. Ben v. State, 95 So. 3d 1236 
(Miss. Aug. 23, 2012), writ of certiorari 
denied by 133 S. Ct. 1723, 185 L. Ed. 2d 
788, 2013 U.S. LEXIS 2589, 81 U.S.L.W. 
3555 (U.S. 2013). 

The requirement that testimony of the 
outraged female be corroborated does not 
extend to prosecutions for an indecent 
assault on a female under 13. Pittman v. 
State, 236 Miss. 592, 111 So. 2d 415 
(1959). 

Uncorroborated testimony of prosecu- 
trix sufficient for conviction under Ch. 
171, Laws 1908-not under this section 
[Code 1942, § 2360]. McLaurin v. State, 
129 Miss. 362, 92 So. 289 (1922). 

In statutory rape prosecution, where 
prosecutrix's testimony is uncorroborated 
court should direct acquittal. State v. 
Bradford, 126 Miss. 868, 89 So. 767 
(1921). 



RESEARCH REFERENCES 



ALR. Inclusion or exclusion of the day 
of birth in computing one's age. 5 A.L.R.2d 
1143. 

Admissibility of prosecution evidence on 
issue of consent, that rape victim was a 
virgin, absent defense attack on her chas- 
tity. 35 A.L.R.3d 1452. 



Mistake or lack of information as to 
victim's chastity as defense to statutory 
rape. 44 A.L.R.3d 1434. 

Modern status of admissibility, in statu- 
tory rape prosecution, of complainant's 
prior sexual acts or general reputation for 
unchastity. 90 A.L.R.3d 1300. 
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Modern status of rule regarding neces- 
sity for corroboration of victim's testimony 
in prosecution for sexual offense. 31 
A.L.R.4th 120. 

Necessity or permissibility of mental 
examination to determine competency or 
credibility of complainant in sexual of- 
fense prosecution. 45 A.L.R.4th 310. 

Admissibility in prosecution for sex of- 
fense of evidence of victim's sexual activ- 
ity after the offense. 81 A.L.R.4th 1076. 

Am Jur. 2 Am. Jur. Trials, Investigat- 
ing Particular Crimes §§ 37-39 (rape). 

18 Am. Jur. Trials, Handling the De- 
fense in a Rape Prosecution §§ 1 et seq. 

CJS. 75 C.J.S., Rape § 14. 

§ 97-3-70. Repealed. 



Law Reviews. DuBose, The Florida 
Star— "happy 200th" to the first amend- 
ment, but a setting sun for victims' pri- 
vacy? 10 Miss. C. L. Rev. 193, A Spring, 
1990. 

Practice References. Anthony 
Morosco, The Prosecution and Defense of 
Sex Crimes (Matthew Bender). 

Paul DerOhannessian II, Sexual As- 
sault Trials, Second Edition (Michie). 

McCloskey and Schoenberg, Criminal 
Law Deskbook (Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



Repealed by Laws, 1991, ch. 573, § 141, eff from and after July 1, 1991. 
[En Laws, 1977, ch. 438, § 2] 

Editor's Note — This section excluded from rape trials evidence pertaining to the 
victim's reputation or sexual conduct, with minor exceptions. 

§ 97-3-71. Rape; assault with intent to ravish. 

Every person who shall be convicted of an assault with intent to forcibly 
ravish any female of previous chaste character shall be punished by impris- 
onment in the penitentiary for life, or for such shorter time as may be fixed by 
the jury, or by the court upon the entry of a plea of guilty. 

SOURCES: Codes, 1906, § 1359; Hemingway's 1917, § 1096; 1930, § 1125; 1942, 
§ 2361; Laws, 1962, ch. 321, eff from and after passage (approved March 8, 
1962). 

Cross References — Prohibition of person convicted of crimes affecting children or 
other violent crimes from being licensed as foster parent or a foster home, see 
§ 43-15-6. 

Rape, as provided in this section, defined as crime of violence, see § 97-3-2. 
Sexual battery, see §§ 97-3-95 through 97-3-103. 

Mandatory reporting of offense under this section relating to rape and assault with 
intent to ravish when committed by an adult against a minor under the age of sixteen, 
see § 97-5-51. 

Testing of persons convicted of rape for HIV and AIDS, see §§ 99-19-201 and 
99-19-203. 

JUDICIAL DECISIONS 

1. In general. 3. Evidence. 

2. Indictment. 4. — Corroboration. 
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5. Instructions. 

1. In general. 

Defendant's convictions of rape, Miss. 
Code Ann. § 97-3-71, and armed robbery, 
Miss. Code Ann. § 97-3-79, were affirmed; 
defendant's claims concerning the suffi- 
ciency and weight of the evidence were 
procedurally barred, as defendant failed 
to renew a motion for a directed verdict. 
Collins v. State, 858 So. 2d 217 (Miss. Ct. 
App. 2003). 

Petitioner's sentence of five years pro- 
bation was within the statutory limit of 
Miss. Code Ann. § 97-3-71; statutes gov- 
erning parole contained no mandatory 
language and as such, prisoners had no 
constitutionally recognized liberty inter- 
est in parole. Payton v. State, 845 So. 2d 
713 (Miss. Ct. App. 2003), writ of certio- 
rari denied by 859 So. 2d 392, 2003 Miss. 
LEXIS 436 (Miss. 2003), writ of certiorari 
denied by 540 U.S. 1078, 124 S. Ct. 931, 
157 L. Ed. 2d 751, 2003 U.S. LEXIS 9076, 
72 U.S.L.W. 3392 (2003). 

Imposition of civil damages on newspa- 
per for publishing rape victim's name 
which was lawfully obtained from police 
records violated First Amendment, since 
news article contained lawfully obtained, 
truthful information about matter of pub- 
lic significance, and imposing liability un- 
der circumstances was not narrowly tai- 
lored means of furthering state interests 
in maintaining privacy and safety of 
sexual assault victim or encouraging such 
victims to report offenses. The Florida 
Star v. B.J.F., 491 U.S. 524, 109 S. Ct. 
2603, 105 L. Ed. 2d 443 (1989). 

Under this section [Code 1942, § 2361] 
the previous chaste character of a female 
is an essential element of crime. Thames 
v. State, 221 Miss. 573, 73 So. 2d 134 
(1954). 

Sentence under this section [Code 1942, 
§ 2361] after indictment, trial and convic- 
tion, was not improper because of the 
mere probability that accused could have 
been prosecuted and sentenced under 
Code 1942, § 2011 for assault and battery 
with a deadly weapon with intent to rav- 
ish, or under Code 1942, § 2017 for an 
attempt. Lee v. State, 201 Miss. 423, 29 
So. 2d 211 (1947), suggestion of error 
overruled, 201 Miss. 434, 30 So. 2d 74 
(1947), rev'd on other grounds, 332 U.S. 



742, 68 S. Ct. 300, 92 L. Ed. 330 (1948), 
conformed to, 203 Miss. 264, 34 So. 2d 736 
(1948). 

Court may call attention of jury to fail- 
ure to assess punishment. Thompson v. 
State, 124 Miss. 463, 86 So. 871 (1921). 

2. Indictment. 

Defendant was charged with two com- 
pleted acts of rape under Miss. Code Ann. 
§ 97-3-65(4)(a), and the reference to Miss. 
Code Ann. § 97-3-71, which dealt with 
attempted rape, was merely a scrivener's 
error in the indictment, and any reference 
to Miss. Code Ann. § 97-3-71 in defen- 
dant's indictment was of no moment as 
the substance of the indictment clearly 
charged defendant with forcible rape un- 
der Miss. Code Ann. § 97-3-65; thus, de- 
fendant was not entitled to have the jury 
fix his sentence upon conviction pursuant 
to the language of Miss. Code Ann. § 97- 
3-71, and Miss. Code Ann. § 97-3-65(4)(a) 
clearly allowed the trial court to fix the 
penalty in the event that the jury failed to 
do so. Golden v. State, 968 So. 2d 378 
(Miss. 2007), writ of certiorari dismissed 
by 977 So. 2d 343, 2008 Miss. LEXIS 111 
(Miss. 2008). 

Indictment charging making of lewd 
suggestion by defendant to victim and 
violent making of attack or assault upon 
victim properly charges attempted rape 
under § 97-3-65, rather than assault with 
intent to rape under this section, where 
indictment accurately tracks § 97-3-65 by 
omitting mention of "previous chaste 
character" and affirmatively asserts "car- 
nally know," and where, at trial, at specific 
request of defendant, defendant is in- 
formed that prosecution is under § 97- 
3-65 and defendant makes no objection to 
being tried under that statute. Harden v. 
State, 465 So. 2d 321 (Miss. 1985). 

Where the evidence positively estab- 
lished the completed act of sexual inter- 
course, it was error to prosecute and con- 
vict the appellant of assault with intent to 
ravish. Young v. State, 317 So. 2d 402 
(Miss. 1975). 

Where an indictment charged the de- 
fendant with an assault with intent to 
ravish a female of previous chaste charac- 
ter, of the age of 14 years, and was drawn 
under this section (Code 1930, § 1125), it 
was error for the trial court to treat the 
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indictment as if drawn under Code 1930, 
§ 793, the attempt statute. John v. State, 
191 Miss. 152, 2 So. 2d 800 (1941). 

The trial court is without power to im- 
pose a sentence of one year's imprison- 
ment on a defendant convicted upon an 
indictment drawn under this section 
[Code 1930, § 1125] and charging the de- 
fendant with an assault with intent to 
ravish a female of previous chaste charac- 
ter, of the age of 14 years, unless such 
term of imprisonment was fixed by the 
jury trying the case. John v. State, 191 
Miss. 152, 2 So. 2d 800 (1941). 

Indictment held not to comply with pro- 
visions of statute. Barnes v. State, 164 
Miss. 126, 143 So. 475 (1932). 

Chastity of female not element of of- 
fense and need not be alleged in prosecu- 
tion for attempt to rape female of previous 
chaste character; separate offense from 
assault to rape female not of previous 
chaste character. Hicks v. State, 130 Miss. 
411, 94 So. 218 (1922). 

In assault with intent, state must allege 
and prove previous chaste character of 
female. Wyche v. State, 124 Miss. 736, 87 
So. 286 (1921). 

In order to convict, the indictment must 
allege the previous chastity of the female 
assaulted. Frost v. State, 94 Miss. 104, 47 
So. 898 (1909). 

An indictment pursuing the very lan- 
guage of Code 1906, § 1359 cannot be 
sustained as an indictment under Code 
1892, § 967, relative to assault, including 
assault with intent to rape. Barton v. 
State, 94 Miss. 375, 47 So. 521 (1908). 

Where an indictment was manifestly 
under Code 1906, § 1359, the verdict be- 
ing merely guilty as charged, the sentence 
to five years' imprisonment was errone- 
ous. Barton v. State, 94 Miss. 375, 47 So. 
521 (1908). 

3. Evidence. 

Defendant contended the jury's decision 
was based solely on conjecture and infer- 
ence, and he maintained that he was not 
identified by the victim and that the evi- 
dence was circumstantial; however, the 
victim testified that defendant, her 
nephew, had raped her, her testimony was 
not impeached, deoxyribonucleic acid evi- 
dence connected semen evidence to defen- 
dant, and the evidence was sufficient to 



sustain his conviction. Grant v. State, 913 
So. 2d 316 (Miss. Ct. App. 2005). 

Because the laboratory director testified 
to having trained the technician who per- 
formed the DNA testing, having examined 
the technician's proficiency, and having 
checked the protocols and checked and 
signed all DNA test results, the laboratory 
director's testimony as to the DNA test 
results was properly admitted; further, 
where the trial court found the laboratory 
followed the guidelines on the admissibil- 
ity of DNA evidence as outlined in Polk v. 
State, there was no due process violation 
simply because the laboratory had not 
gained national certification at the time of 
the first set of tests. Morris v. State, 887 
So. 2d 804 (Miss. Ct. App. 2004), writ of 
certiorari denied by 896 So. 2d 373, 2005 
Miss. LEXIS 158 (Miss. 2005). 

Sufficient evidence existed to support 
the charge of attempted rape as underly- 
ing the capital murder charge; the State's 
evidence concerning the underlying 
charge was not based on circumstantial 
evidence. Powers v. State, 883 So. 2d 20 
(Miss. 2003), writ of certiorari denied by 
543 U.S. 1155, 125 S. Ct. 1297, 161 L. Ed. 
2d 121, 2005 U.S. LEXIS 1584, 73 
U.S.L.W. 3495 (2005). 

In a case where defendant threatened 
his estranged wife with a gun, forced her 
to have intercourse with him, and struck 
her, the evidence was sufficient to support 
defendant's rape and simple assault con- 
victions based on the victim's testimony, 
as her testimony was not incredible on its 
face nor was it contradicted by other, more 
compelling, evidence. Williams v. State, 
868 So. 2d 346 (Miss. Ct. App. 2003). 

Defendant rather repulsively argued on 
appeal that because the victim had not 
testified with clinical certainty about the 
extent to which defendant had penetrated 
the victim, the victim's evidence did not 
prove forcible sexual intercourse; how- 
ever, when defendant's statement that de- 
fendant had raped the victim was taken 
together with the victim's testimony, the 
trial court below properly denied defen- 
dant's motion for a directed verdict. Bry- 
ant v. State, — So. 2d — , 2003 Miss. App. 
LEXIS 80 (Miss. Ct. App. Feb. 18, 2003), 
substituted opinion at 853 So. 2d 814, 
2003 Miss. App. LEXIS 491 (Miss. Ct. 
App. 2003). 
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Evidence that assailant attempted to 
unbutton prosecutrix's blouse, but used no 
lewd or lascivious language, that defen- 
dant accused of being assailant is identi- 
fied by prosecutrix only by voice, and that 
prosecutrix bit assailant on arm during 
assault but that police officer who ar- 
rested defendant on following day did not 
see any scars, bite marks, fresh scratches 
or bruises on defendant's arm is insuffi- 
cient to support conviction of attempted 
rape. Clemons v. State, 470 So. 2d 653 
(Miss. 1985). 

Conviction under this section [Code 
1942, § 2361] is warranted where testi- 
mony of prosecutrix was supported by 
defendant's oral confession to the sheriff 
and in substantial part by his own testi- 
mony. Polk v. State, 247 Miss. 734, 156 So. 
2d 592 (1963). 

In a prosecution under this section 
[Code 1942, § 2361] a burglarious break- 
ing is evidence of some unlawful purpose, 
the nature of which may be established 
circumstantially. Lee v. State, 201 Miss. 
423, 29 So. 2d 211 (1947), suggestion of 
error overruled, 201 Miss. 434, 30 So. 2d 
74 (1947), rev'd on other grounds, 332 U.S. 
742, 68 S. Ct. 300, 92 L. Ed. 330 (1948), 
conformed to, 203 Miss. 264, 34 So. 2d 736 
(1948). 

The trial court did not abuse its discre- 
tion in allowing the state, after both sides 
had rested in a prosecution under this 
section [Code 1942, § 2361], to introduce 
testimony it had overlooked, in the direct 
examination of the victim and her mother, 
to establish previous chastity, since ample 
opportunity for cross examination was al- 
lowed and such proof was an element of 
the accusation of which defendant had 
been duly informed. Lee v. State, 201 
Miss. 423, 29 So. 2d 211 (1947), suggestion 
of error overruled, 201 Miss. 434, 30 So. 
2d 74 (1947), rev'd on other grounds, 332 
U.S. 742, 68 S. Ct. 300, 92 L. Ed. 330 
(1948), conformed to, 203 Miss. 264, 34 So. 
2d 736 (1948). 



Evidence that defendant laid hands on 
shoulder and throat of female, and that he 
turned her loose and ran when she contin- 
ued to scream, held insufficient to sustain 
conviction for assault with intent to rape. 
Pew v. State, 172 Miss. 885, 161 So. 678 
(1935). 

Evidence sustaining conviction of as- 
sault with intent to ravish. Thompson v. 
State, 124 Miss. 463, 86 So. 871 (1921). 

Where evidence did not show the use of 
such violence as might be necessary to 
overcome resistance to the attempt, ac- 
cused could not be convicted of attempt to 
commit rape. Austin v. State, 48 So. 817 
(Miss. 1909). 

4. — Corroboration. 

There was sufficient evidence for a ra- 
tional trier of fact to find defendant guilty 
of forcible rape because the victim's testi- 
mony was not uncorroborated since the 
victim she was able to describe and lead 
police to the exact location of where the 
alleged incident had occurred; even if the 
victim's testimony had been uncorrobo- 
rated, her testimony was not discredited 
or contradicted by credible evidence be- 
cause the victim's post-incident behavior 
was a factor for the jury to consider, but 
her actions were not highly unreasonable 
or improbable. Ben v. State, 95 So. 3d 1236 
(Miss. Aug. 23, 2012), writ of certiorari 
denied by 133 S. Ct. 1723, 185 L. Ed. 2d 
788, 2013 U.S. LEXIS 2589, 81 U.S.L.W. 
3555 (U.S. 2013). 

Corroboration of the testimony of the 
prosecutrix is unnecessary. Gerrard v. 
State, 34 So. 2d 195 (Miss. 1948). 

Corroboration of prosecutrix held not 
required in prosecution for attempt to 
rape. Barnes v. State, 164 Miss. 126, 143 
So. 475 (1932). 

5. Instructions. 

Instruction in a prosecution for assault 
with intent to rape, as to the nature of the 
force used, was erroneous. Corley v. State, 
99 Miss. 896, 56 So. 179 (1911). 



RESEARCH REFERENCES 

ALR. Impotency as defense to charge of What constitutes penetration in pros- 
rape, attempt to rape, or assault with ecution for rape or statutory rape. 76 
intent to commit rape. 23 A.L.R.3d 1351. A.L.R.3d 163. 
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Modern status of admissibility, in statu- 
tory rape prosecution, of complainant's 
prior sexual acts or general reputation for 
unchastity. 90 A.L.R.3d 1300. 

Criminal responsibility of husband for 
rape, or assault to commit rape, on wife. 
24 A.L.R.4th 105. 

Prosecution of female as principal for 
rape. 67 A.L.R.4th 1127. 

Fact that murder-rape victim was dead 
at time of penetration as affecting convic- 
tion for rape. 76 A.L.R.4th 1147. 

Am Jur. 65 Am. Jur. 2d, Rape §§ 15 et 
seq. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes §§ 37-39 (rape). 

18 Am. Jur. Trials, Handling the De- 
fense in a Rape Prosecution §§ 1 et seq. 



Law Reviews. DuBose, The Florida 
Star — "happy 200th" to the first amend- 
ment, but a setting sun for victims' pri- 
vacy? 10 Miss. C. L. Rev. 193, Spring, 
1990. 

Practice References. Anthony 
Morosco, The Prosecution and Defense of 
Sex Crimes (Matthew Bender). 

Paul DerOhannessian II, Sexual As- 
sault Trials, Second Edition (Michie). 

McCloskey and Schoenberg, Criminal 
Law Deskbook (Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



§ 97-3-73. Robbery; definition. 

Every person who shall feloniously take the personal property of another, 
in his presence or from his person and against his will, by violence to his person 
or by putting such person in fear of some immediate injury to his person, shall 
be guilty of robbery. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4 (55); 1857, ch. 64, 
art. 220; 1871, § 2674; 1880, § 2944; 1892, § 1284; 1906, § 1361; Hemingway's 
1917, § 1097; 1930, § 1126; 1942, § 2362. 



Cross References — Ineligibility for parole of persons convicted of robbery or 
attempted robbery through display of a firearm, see § 47-7-3. 

Robbery, as provided in this section, defined as crime of violence, see § 97-3-2. 
Penalty for robbery, see § 97-3-75. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

3. Evidence. 

4. Instructions. 

5. Miscellaneous. 

6. Sentence. 

1. In general. 

Three essential elements of robbery are 
as follows: (1) felonious intent, (2) force or 
putting in fear as a means of effectuating 
the intent, and (3) by that means taking 
and carrying away the property of another 
from his person or in his presence; in 
dealing with the second element, if put- 



ting in fear is relied upon, it must be the 
fear under duress of which the owner 
parts with possession. Murphy v. State, 
868 So. 2d 1030 (Miss. Ct. App. 2003), writ 
of certiorari denied by 868 So. 2d 345, 
2004 Miss. LEXIS 297 (Miss. 2004). 

The statute is the same as the common- 
law definition of the offense. Cittadino v. 
State, 199 Miss. 235, 24 So. 2d 93 (1945). 

Statute (Code 1942, § 2367), pertaining 
to robbery by use of a deadly weapon, is 
merely an extension of this section [Code 
1942, § 2362], and the evil sought to be 
abated is the employment of such weap- 
ons as are generally considered to be 
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deadly. Cittadino v. State, 199 Miss. 235, 
24 So. 2d 93 (1945). 

The means used to effect a robbery is 
important only to the extent that it rea- 
sonably instills a disabling apprehension 
of great personal injury. Cittadino v. State, 
199 Miss. 235, 24 So. 2d 93 (1945). 

It is not essential that the owner of the 
goods should have been put in fear. The 
statute is in the alternative "by violence to 
his person" or "by putting such person in 
fear." McDaniel v. State, 16 Miss. (8 S. & 
M.) 401 (1847); Lovern v. State, 30 So. 2d 
511 (Miss. 1947). 

2. Indictment. 

No prejudice resulted to the defense 
because the jury instructions given by the 
trial court properly related the robbery 
charge to the testimony and evidence pre- 
sented to the jury for their deliberations. 
Moreover, the record failed to reflect any 
evidence of variation between the ele- 
ments and the factual proof in support of 
each element of the robbery charge. Faust 
v. State, 113 So. 3d 614 (Miss. Ct. App. 
2013). 

Indictment properly charged defendant 
with an overt act toward the commission 
of strong-arm robbery where it stated 
that, in attempting to take an automobile 
and cash from the victim, defendant 
threatened to drag the victim from his car, 
physically assault him, and rob him, plac- 
ing him in fear of some immediate injury 
to his person. Gaston v. State, 922 So. 2d 
841 (Miss. Ct. App. 2006). 

Because defendant's indictment failed 
to charge the essential elements of armed 
robbery, the circuit court lacked subject 
matter jurisdiction over the offense of 
armed robbery, but the indictment prop- 
erly charged defendant with the crime of 
simple robbery; however, defendant's 
guilty plea was involuntary because he 
was not informed of the true nature and 
consequences of the charge. Garner v. 
State, 944 So. 2d 934 (Miss. Ct. App. 

2006) , writ of certiorari dismissed by 951 
So. 2d 563, 2007 Miss. LEXIS 534 (Miss. 

2007) . 

Because the information did not suffi- 
ciently charge defendant with armed rob- 
bery, as it did not charge the overt act as 
the display of a weapon by another perpe- 
trator and then the shooting of the victim, 



defendant's armed robbery conviction, the 
result of a guilty plea, was reversed; how- 
ever, because there was a sufficient charge 
of simple robbery, if not for the word 
"attempt," the court affirmed a conviction 
of robbery, and remanded for sentencing 
on that count. Neal v. State, 936 So. 2d 
463 (Miss. Ct. App. 2006). 

Indictment alleging robbery by fear 
does not vary fatally from proof offered at 
trial merely because proof can be inter- 
preted as showing robbery by force as well 
as robbery by fear. Ingram v. State, 483 
So. 2d 688 (Miss. 1986). 

Indictment charging that money was 
forcibly snatched from person of another 
held sufficient to support conviction for 
grand larceny, so that defendant could not 
complain of variance on ground proof 
showed robbery while indictment charged 
grand larceny. Dixon v. State, 169 Miss. 
876, 154 So. 290 (1934). 

Allegation in indictment for robbery 
that money was feloniously taken, stolen, 
and carried away by putting owner in fear 
held sufficient to charge intent to steal. 
State v. Snowden, 164 Miss. 613, 145 So. 
622 (1933). 

Indictment charging robbery "of about 
$6.00 lawful and legal money and tender 
of the United States of America of the 
value unknown" held sufficient allegation 
of amount. State v. Snowden, 164 Miss. 
613, 145 So. 622 (1933). 

Allegations of indictment for robbery 
held sufficient, though not following statu- 
tory form. State v. Snowden, 164 Miss. 
613, 145 So. 622 (1933). 

Allegation that defendant did feloni- 
ously take, steal, and carry away property 
by putting owner in fear held to suffi- 
ciently allege intent. Webster v. State, 146 
Miss. 682, 111 So. 749 (1927). 

Where statute makes punishable the 
doing of several acts, doing all in one 
transaction violates the act but once; and 
indictment may allege defendant did all, 
employing the conjunction "and" where 
the statute has "or." Brady v. State, 128 
Miss. 575, 91 So. 277 (1922). 

Indictment for robbery held fatally de- 
fective for omission to allege immediate 
danger to person alleged to have been 
robbed. Webb v. State, 99 Miss. 545, 55 So. 
356 (1911). 
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Indictment which fails to charge an 
intent to steal is defective. Jones v. State, 
95 Miss. 121, 48 So. 407, 21 Am. Ann. Cas. 
1137 (1909). 

Indictment need not charge an assault 
in terms, where it charges taking of goods 
from person. State v. Presley, 91 Miss. 
377, 44 So. 827 (1907). 

In an indictment under this section 
[Code 1942, § 2362] seeking to charge a 
robbery by taking property from the per- 
son of another by putting him in fear, it is 
essential to charge either that the person 
said to have been robbed was put in fear of 
some immediate danger to his person or 
that the property was taken from his 
person. Smith v. State, 82 Miss. 793, 35 
So. 178 (1903). 

An indictment charging a taking from 
the person of another or in his presence 
against his will by violence is not bad for 
failing to include or by putting in fear of 
immediate bodily injury. Cunningham v. 
State, 28 So. 750 (Miss. 1900); State v. 
Presley, 91 Miss. 377, 44 So. 827 (1907). 

3. Evidence. 

Evidence supported defendant's convic- 
tion for robbery, under Miss. Code Ann. 
§ 97-3-73, because (1) the victim testified 
that defendant used force and violence 
against her to take possession of her 
mother's pickup truck; (2) the victim iden- 
tified defendant as the person who took 
the truck from her control; (3) a deputy 
testified that, at the time of defendant's 
arrest, the truck was stopped in the 
middle of the road, rather than neatly 
parked at a library as defendant claimed; 
and (4) two deputies identified defendant 
as the person removed from the allegedly 
stolen truck. Faust v. State, 113 So. 3d 614 
(Miss. Ct. App. 2013). 

Evidence supported defendant's convic- 
tion for capital murder with the underly- 
ing felony of robbery because defendant 
stated in a confession that defendant 
killed the victim during a fight, left the 
apartment for approximately an hour and 
a half, and then returned and began a 
clean-up effort when defendant was dis- 
covered by a sheriff's deputy. Other evi- 
dence showed that defendant used the 
victim's cash and credit card to purchase 
cleaning supplies with which to conceal 



the crime. Batiste v. State, 121 So. 3d 808 
(Miss. 2013). 

Defendant's conviction for robbery was 
proper because the sum of $1,200 was 
taken from the store and two store clerks 
testified that defendant demanded that 
they give him the money several times. 
Defendant ultimately insisted the money 
be given to him or the clerks would not 
live to see another day; both clerks were 
afraid for their lives due to defendant's 
threats. Taylor v. State, 62 So. 3d 962 
(Miss. 2011). 

Conviction for robbery under Miss. 
Code Ann. § 97-3-73 was not against the 
overwhelming weight of the evidence 
where the evidence showed that appellant 
attacked a victim and took her cell phone; 
moreover, the jury inferred intent from 
appellant's actions, and it was the jury's 
job to determine the credibility of the 
witnesses. Armstead v. State, 80 So. 3d 
112 (Miss. Ct. App. 2011), writ of certiorari 
denied en banc by 80 So. 3d 111, 2012 
Miss. LEXIS 77 (Miss. 2012). 

Because the victim was aware that de- 
fendant was attempting to take the vic- 
tim's rifle, did not consent to defendant's 
taking it, and let go of the victim's end of 
the rifle in fear of being shot, the evidence 
was sufficient to prove that defendant's 
taking of the rifle was effectuated through 
violence, as required by Miss. Code Ann. 
§ 97-3-73. Davis v. State, 75 So. 3d 569 
(Miss. Ct. App. 2011), writ of certiorari 
denied by 76 So. 3d 169, 2011 Miss. LEXIS 
583 (Miss. 2011). 

Defendant's conviction for simple rob- 
bery was appropriate because there was 
testimony that defendant participated in 
the robbery, that he gave misleading in- 
formation to a 911 operator about the 
robber's location, and a sergeant testified 
that defendant had deliberately blocked 
the sergeant's pursuit of a codefendant. 
Dora v. State, 61 So. 3d 226 (Miss. Ct. App. 
2011). 

Defendant's conviction for simple rob- 
bery was appropriate because his argu- 
ment that the charge for armed robbery 
could not stand because a codefendant did 
not have a weapon was without merit. 
During the trial, defendant made a motion 
for a directed verdict on the basis that the 
State did not prove that the codefendant 
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had a weapon and the trial court allowed 
the case to proceed on the lesser-included 
offense of simple robbery, which was an 
appropriate action; further, the jury con- 
victed defendant of simple robbery, not 
armed robbery. Dora v. State, 61 So. 3d 
226 (Miss. Ct. App. 2011). 

Evidence was sufficient to convict defen- 
dant of simple robbery because a sand- 
wich shop clerk identified defendant from 
a photographic lineup, and defendant's 
wife corroborated the clerk's identification 
testimony that defendant had rough-look- 
ing hands, a gap in his teeth, and spoke 
with a stutter. Sanders v. State, 32 So. 3d 
1214 (Miss. Ct. App. 2009), writ of certio- 
rari denied by 42 So. 3d 24, 2010 Miss. 
LEXIS 433 (Miss. 2010). 

After the victim stated that he wanted 
to have sex with defendant's sister, defen- 
dant became enraged, picked up a lead 
pipe, walked away from the campsite, told 
two witnesses that he was going to kill the 
victim, returned to the campsite ten min- 
utes later, and beat the victim in the head 
repeatedly with the pipe. Defendant's ad- 
mission that he took the victim's keys and 
truck before driving to Alabama to dispose 
of the body was sufficient to establish the 
offense of robbery under Miss. Code Ann. 
§ 97-3-73 as the underlying felony in the 
capital murder case. Woods v. State, 14 So. 
3d 767 (Miss. Ct. App. 2009). 

Defendant's convictions for robbery and 
capital murder were appropriate because, 
while the circuit court erred in allowing 
references to a deceased codefendant's 
statement to law enforcement to corrobo- 
rate defendant's statement, the violation 
of defendant's constitutional right to con- 
front the witness was harmless since the 
weight of the evidence was overwhelming. 
Defendant's own statement confessing to 
robbing the victim and stabbing him in 
the abdomen with a screwdriver was en- 
tered into evidence; other evidence in- 
cluded an officer's and sheriff's recounting 
of the "treasure hunt" with the codefen- 
dant, where they traveled to various areas 
and retrieved evidence that corroborated 
defendant's statement to a "T." Singleton 
v. State, 1 So. 3d 930 (Miss. Ct. App. 2008). 

Evidence of robbery was sufficient be- 
cause it established that the defendant 
grabbed the victim and said, "This is a 



robbery, give me all your money"; he 
threatened to shoot her, cut her or hit her 
over the head with a beer bottle if she 
tried to get away; the victim identified 
defendant as her assailant; and the vic- 
tim's checkbook was recovered from defen- 
dant's vehicle pursuant to a search war- 
rant. Scott v. State, 981 So. 2d 964 (Miss. 
2008). 

Defendant's conviction for capital mur- 
der while in the commission of a robbery 
was appropriate because defendant ad- 
mitted that he went to an individual's 
house with the intention of stealing the 
victim's personal property and further ad- 
mitted to shooting the victim; he also 
admitted that the crack cocaine at issue 
was stolen from the victim. The only dis- 
pute was how he came into possession of 
the crack cocaine and a witness testified 
that after shooting the victim, defendant 
rolled the victim over and picked up a pill 
bottle. Nelson v. State, 995 So. 2d 799 
(Miss. Ct. App. 2008), writ of certiorari 
denied by 999 So. 2d 374, 2008 Miss. 
LEXIS 660 (Miss. 2008). 

Defendant's conviction for robbery was 
appropriate because the evidence indi- 
cated that defendant took the money as a 
quid pro quo to stop beating his father; 
thus, it was only the threat of a continued 
beating that caused the father to hand 
over the money. Downs v. State, 962 So. 2d 
1255 (Miss. 2007). 

Evidence was sufficient to convict defen- 
dant of robbery when the gas station clerk 
identified defendant as the person who 
came into the station and asked her to 
hand over the cash in the drawer, and the 
clerk's testimony was corroborated by an 
eyewitness who had seen defendant at the 
gas station before and after the robbery 
and who was able to identify defendant. 
Reed v. State, 956 So. 2d 1110 (Miss. Ct. 
App. 2007). 

In a case where the identity of two 
alleged armed robbery victims was not 
placed into evidence, there was insuffi- 
cient evidence to support convictions un- 
der Miss. Code Ann. § 97-3-73 since iden- 
tity was an essential element of the crime; 
although the victims were identified in the 
indictment, they did not testify at trial, 
and police did not reveal their identities 
during examination. Carter v. State, 965 
So. 2d 705 (Miss. Ct. App. 2007). 
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Owner testified that he locked the door- 
knob and shut the door after allowing 
defendant to enter his mobile home, and 
both the owner and a victim testified that 
defendant declined to sit down and that 
she stood facing them with her back to the 
door; according to the victim, defendant 
had her hand on the doorknob before 
three masked men rushed through the 
door, and she never saw any of the masked 
men point a gun at defendant. Also, im- 
mediately after the men left, defendant 
refused to help the victim untie the owner; 
thus, the evidence was sufficient, and de- 
fendant's convictions for burglary of a 
dwelling, robbery, kidnapping, and auto 
theft were not against the weight of the 
evidence. Brown v. State, 926 So. 2d 283 
(Miss. Ct. App. 2006). 

In a case where defendant was con- 
victed of capital murder during the com- 
mission of a robbery when he killed his 
father and stole his father's revolver and 
car, the jury's verdict was not against the 
overwhelming weight of the evidence be- 
cause, inter alia: (1) there was testimony 
that placed defendant at or near the scene 
of the crime; (2) several area residents 
testified to hearing loud bangs around the 
time defendant was at the scene of the 
crime, and to hearing a car door slam, 
tires squeal, and a car speed off from the 
area moments after hearing the unidenti- 
fied loud bangs; and (3) there was testi- 
mony that the revolver found at the scene 
of defendant's car accident belonged to his 
father. Boone v. State, 964 So. 2d 512 
(Miss. Ct. App. 2006), writ of certiorari 
denied en banc by 964 So. 2d 508, 2007 
Miss. LEXIS 515 (Miss. 2007). 

Sufficient evidence existed to convict 
defendant of Miss. Code Ann. § 97-3-73 as 
the jury could infer felonious intent from 
the circumstances surrounding the crime, 
and the victim's own testimony under di- 
rect examination established that defen- 
dant used force to take and carry away the 
victim's property. Moore v. State, 942 So. 
2d 251 (Miss. Ct. App. 2006), writ of cer- 
tiorari denied by 942 So. 2d 164, 2006 
Miss. LEXIS 757 (Miss. 2006). 

Where a bank teller testified that defen- 
dant went through the bank line, placed a 
knife on the counter, and demanded 
money from two tellers, defendant was 



indicted for armed robbery in violation of 
Miss. Code Ann. § 97-3-79; the evidence 
was sufficient to support the jury's verdict 
convicting him of the lesser-included of- 
fense of robbery under Miss. Code Ann. 
§ 97-3-73, and when police apprehended 
defendant he had a steak knife on his 
person. Wilson v. State, 935 So. 2d 945 
(Miss. 2006), writ of certiorari denied by 
549 U.S. 1348, 127 S. Ct. 2047, 167 L. Ed. 
2d 780, 2007 U.S. LEXIS 4088, 75 
U.S.L.W. 3554 (2007), writ denied by 2012 
U.S. Dist. LEXIS 171048 (S.D. Miss. Nov. 
26, 2012). 

Defendant's conviction for robbery in 
violation of Miss. Code Ann. § 97-3-73 
was proper where the victim saw and felt 
defendant take her ring off of her finger. 
She was aware that he was taking her 
ring and she did not consent to the taking. 
Cabrere v. State, 920 So. 2d 1062 (Miss. 
Ct. App. 2006). 

Evidence was sufficient to accept defen- 
dant's guilty plea to robbery because de- 
fendant handed the bank teller a note, 
and when she asked him what he wanted, 
he gave her a bag and told her to fill it 
with money. Although the teller was not 
injured, and the note said, "I'm a bum" as 
opposed to "I have a bomb," the evidence 
was clear that defendant was in posses- 
sion of $7,000 of the bank's money that he 
received after placing the bank teller in 
immediate fear of a bodily injury to her- 
self. Covington v. State, 909 So. 2d 160 
(Miss. Ct. App. 2005). 

Where the store owner testified that 
defendant entered the grocery store wear- 
ing a red ski mask, jabbed a knife at the 
store owner, and took $ 440 from the cash 
register, the evidence supported the ver- 
dict finding him guilty of robbery. The 
trial judge acted within his discretion by 
denying defendant's motion for a directed 
verdict. Smith v. State, 913 So. 2d 365 
(Miss. Ct. App. 2005). 

Record reflected that three individuals, 
the victim and two eyewitnesses, testified 
regarding defendant's participation in a 
parking lot robbery. The victim and one of 
said witnesses positively identified defen- 
dant from a pretrial photo array and in 
court, while the third witness could only 
say that be believed defendant was the 
assailant; thus, where each witness was 
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subjected to cross-examination by two 
separate defense counsels and gave simi- 
lar accounts of the robbery, defendant's 
motion for a new trial or judgment not- 
withstanding the verdict, based on insuf- 
ficient evidence, was properly denied. 
Bynum v. State, 929 So. 2d 324 (Miss. Ct. 
App. 2005), affirmed by 929 So. 2d 312, 
2006 Miss. LEXIS 261 (Miss. 2006). 

State established a prima facie case 
that accomplice's knife was used during 
the course of the transaction; thus, there 
was sufficient evidence to convict defen- 
dant for robbery. Sullivan v. State, 883 So. 
2d 142 (Miss. Ct. App. 2004). 

Defendant's motion for a judgment not- 
withstanding the verdict was properly de- 
nied where the absence of physical evi- 
dence did not negate a conviction where 
there was testimonial evidence; the victim 
was able to easily identify defendant as 
the perpetrator, and although defendant 
testified on his own behalf and asserted 
that he had not committed the crime, 
juries in Mississippi were permitted to 
accept or reject testimony by a witness. 
Williams v. State, 879 So. 2d 1126 (Miss. 
Ct. App. 2004). 

Evidence was sufficient to convict defen- 
dant of robbery as the victim was able to 
identify defendant, and testified how de- 
fendant had hit him in the face, forced 
him into a ditch, and made him give him 
his money. Lee v. State, 877 So. 2d 543 
(Miss. Ct. App. 2004). 

Defendant claimed that there was in- 
sufficient evidence that defendant partici- 
pated in the robbery of the victim because 
defendant's co-indictee (who pled to man- 
slaughter) actually took the wallet. How- 
ever, the jury heard testimony that defen- 
dant stated to the co-indictee that, "I got 
him good, the blade went all the way 
through," and that defendant then 
searched through the victim's wallet 
which was later found in the possession of 
both men. Thus, a reasonable juror would 
have found defendant guilty and substan- 
tial evidence supported defendant's con- 
viction for capital murder. Stewart v. 
State, 881 So. 2d 919 (Miss. Ct. App. 
2004). 

Sufficient evidence existed to convict 
defendant of robbery as defendant entered 
the victims' home, demanded money, and 



forcefully moved the 82-year-old husband 
around the home until he received it. 
Mayo v. State, 886 So. 2d 734 (Miss. Ct. 
App. 2004), writ of certiorari denied by 
887 So. 2d 183, 2004 Miss. LEXIS 1383 
(Miss. 2004). 

State proved that the victim identified 
defendant from a photo line-up and in the 
courtroom, and recognized him when he 
returned to the store on another occasion; 
the victim was in fear of immediate injury 
to her person and the trial transcript 
demonstrated that she testified that de- 
fendant had told her to open the cash 
register or he would kill her. Armstead v. 
State, 869 So. 2d 1052 (Miss. Ct. App. 
2004). 

Where codefendants testified that de- 
fendant shot the owner of the lounge and 
fled with billfolds taken from the owner 
and patrons, and the owner and the co- 
owner both identified defendant as the 
shooter, the evidence was sufficient to 
sustain defendant's convictions for armed 
robbery and aggravated assault, even 
though the money and the gun were not 
recovered and and the bullet fragments 
were not retrieved from the ceiling and 
the victim's head. Graham v. State, 861 
So. 2d 1053 (Miss. Ct. App. 2003). 

Where defendant accused the victims of 
defrauding defendant's poker machines in 
defendant's bar, attacked one man with a 
bat, ordered the men to strip, and took the 
victim's money, defendant's argument 
that the trial court erred when it found 
that defendant's pointing the pistol at one 
victim's head as the victims departed the 
bar was a part of a single transaction or 
occurrence and was admissible to show 
intent, was rejected, as that evidence as- 
sisted in telling the story of the armed 
robbery. Pierce v. State, 860 So. 2d 855 
(Miss. Ct. App. 2003). 

Testimony presented by the two victims 
provided direct evidence of defendant's 
specific intent to rob the men alleged by 
defendant to be defrauding defendant's 
poker machines, as after attacking one 
victim with a ball bat, defendant made the 
victims disrobe and empty their pockets, 
and then took the money that was in the 
men's pockets; no evidence was presented 
at the trial that the victims were the 
culprits in defrauding the poker machines 
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on the night in question or the previous 
night, although one victim was found with 
a laminated money strip. Pierce v. State, 
860 So. 2d 855 (Miss. Ct. App. 2003). 

Sufficient evidence existed to convict 
the inmate of robbery where the State's 
evidence, in conjunction with the inmate's 
admission of guilt, supported the felonious 
taking of the victim's purse while putting 
her in fear for herself. Clark v. State, 854 
So. 2d 1086 (Miss. Ct. App. 2003). 

Evidence was sufficient to support de- 
fendant's conviction where the victim's 
testimony provided evidence of all of the 
essential elements of the crime and her 
testimony identifying defendant was un- 
equivocal; the verdict was not so against 
the weight of the evidence as to lead the 
appellate court to the conclusion that the 
trial court abused its discretion. Garner v. 
State, 856 So. 2d 729 (Miss. Ct. App. 
2003). 

Record presented substantial evidence 
to support the verdict where testimony of 
the victim and corroborating testimony of 
the officers demonstrated that defendant 
acted violently towards the victim and 
stole his property. Davis v. State, 850 So. 
2d 176 (Miss. Ct. App. 2003). 

Evidence that defendant put the victim 
in fear was sufficient to convict defendant 
of robbery under Miss. Code Ann. § 97-3- 
73, as defendant, after raping the victim, 
told a third party to shoot the victim if she 
tried to stop defendant from stealing 
money from the victim's purse. Williford v. 
State, 820 So. 2d 13 (Miss. Ct. App. 2002). 

Evidence supported a conviction for rob- 
bery where the victim was grocery shop- 
ping with her purse in the child seat of her 
grocery cart and while holding a string 
which was tied to her purse, when she was 
pushed from behind and her purse was 
stolen. Fair v. State, 789 So. 2d 818 (Miss. 
Ct. App. 2001). 

Evidence was sufficient to support a 
conviction where the victim stated that 
her purse was taken against her will and 
also stated that she saw the thief ap- 
proach her prior to the theft and that as 
he walked toward her, she became "un- 
comfortable," "frightened," and "afraid." 
McKee v. State, 791 So. 2d 804 (Miss. 
2001). 

Evidence was sufficient to support a 
conviction for robbery where the victim 



testified that (1) the defendant, her former 
boyfriend, ran up to her from behind as 
she attempted to unlock the door to her 
apartment, (2) he then pushed her against 
the wall and grabbed her purse as she 
turned around and screamed, (3) she did 
not know if he was going to kill her as she 
stood pushed against the wall when he 
grabbed her purse, and (4) she did not give 
the purse to him, but that he took it. 
Washington v. State, 794 So. 2d 253 (Miss. 
Ct. App. 2001). 

Evidence was sufficient to support a 
conviction where (1) the victim was able to 
positively identify the defendants as the 
men who robbed her, (2) a witness testi- 
fied that one of the defendants used her 
telephone to order the pizza the victim 
was attempting to deliver at the time of 
the robbery, and (3) the victim was seen 
returning to her place of employment with 
a bruised face. Williams v. State, 772 So. 
2d 1113 (Miss. Ct. App. 2000). 

Evidence was insufficient to support a 
conviction for robbery where the indict- 
ment only charged a taking occurred by 
placing victim in fear of immediate injury 
to her person, not by violence, and there 
was no evidence to support the fear of 
injury theory. Clayton v. State, 759 So. 2d 
1169 (Miss. 1999). 

Evidence was sufficient to show violence 
where (1) the defendant reached into the 
elderly victim's pocket, extracted his wal- 
let, and then later turned the pocket in- 
side out and took the coins that were in 
the pocket, and (2) the defendant's actions 
caused the victim to fall to the floor. 
Chaney v. State, 739 So. 2d 416 (Miss. Ct. 
App. 1999). 

The evidence was sufficient to support a 
conviction for simple robbery based either 
on actual force (grabbing, disarming, and 
pushing the victim) or by putting the 
victim in fear of the use of force (saying it 
was a holdup, demanding money, and 
jumping across the counter) or both. Lowe 
v. State, 736 So. 2d 404 (Miss. Ct. App. 
1999). 

Evidence was sufficient to show that the 
victim of a purse snatching experienced 
fear where the record indicated (1) that 
the defendant grabbed the victim's purse, 
(2) that when he did so, she stated that 
she felt an immediate sensation similar to 
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being struck by lightning, (3) that while 
not immediately aware of what was occur- 
ring, she also had a sense of apprehension, 
(4) that this apprehension marked the 
point at which the seed of fear was sown, 
and (5) that as the defendant continued to 
tug and pulled the purse away, the victim 
realized what was occurring at which 
point the seed of fear germinated and 
flowered. Clayton v. State, — So. 2d — , 
1999 Miss. App. LEXIS 21 (Miss. Ct. App. 
Jan. 26, 1999), reversed by, remanded by 
759 So. 2d 1169, 1999 Miss. LEXIS 381 
(Miss. 1999). 

Where a store clerk testified that she 
physically resisted the defendant's efforts 
to obtain possession of items of jewelry, 
but that he forced her hand open against 
her will, thus using physical force to over- 
come the clerk's efforts to retain control of 
the merchandise, a question of fact for the 
jury was raised whether the defendant 
employed the necessary violence to the 
person of the clerk to constitute the crime 
of robbery. Cobb v. State, 734 So. 2d 182 
(Miss. Ct. App. 1999). 

The court rejected the defendant's con- 
tention that the almost instantaneous 
snatching of the victim's purse did not 
constitute the crime of robbery on the 
basis that there was no proof that he 
obtained the victim's purse through the 
use of either violence or by putting her in 
fear of immediate injury to her person 
since there was sufficient evidence of force 
where, as the victim got into her car, the 
defendant came up and positioned himself 
between the victim's body and the steering 
wheel of her automobile, thus effectively 
immobilizing her while he leaned over and 
grabbed her purse and the victim de- 
scribed that she felt "pressure on my 
chest." Pickens v. State, — So. 2d — , 1998 
Miss. App. LEXIS 919 (Miss. Ct. App. Oct. 
27, 1998). 

In a capital murder prosecution, there 
was sufficient evidence to support the ju- 
ry's verdict that the murder occurred dur- 
ing the course of an armed robbery, in 
spite of the defendant's argument that the 
alleged robbery was completed long before 
the victim was killed 60 miles away in 
another county, where the jury was in- 
structed that it was necessary for them to 
find that the defendant had the intent to 



rob when the killing was done, the evi- 
dence offered at trial put the defendant in 
the same neighborhood as the victim on 
the date in question, there was evidence of 
violence in the victim's home, within a few 
hours the defendant was seen approxi- 
mately 60 miles away in possession and 
control of the victim's car, and the victim's 
personal effects were found in the general 
vicinity of the car. Mackbee v. State, 575 
So. 2d 16 (Miss. 1990). 

Evidence of an alleged assault on a 
police officer which occurred during a 
chase across state lines subsequent to the 
robbery of a store, was admissible in the 
ensuing prosecution for robbery and con- 
spiracy to commit robbery, even though 
the assault charge was dismissed for lack 
of jurisdiction, since the assault was so 
interrelated with the events at the store 
that it constituted a single occurrence. 
Jones v. State, 567 So. 2d 1189 (Miss. 
1990). 

Circumstantial evidence that defendant 
took several pieces of jewelry, personal 
property having some value, although 
modest, from murder victim combined 
with circumstantial evidence that defen- 
dant was person who committed killing, is 
sufficient to prove that taking of jewelry 
was by violence to victim or by putting 
victim in fear of immediate personal in- 
jury and is legally adequate to establish 
that defendant committed felony of rob- 
bery underlying capital murder convic- 
tion. Fisher v. State, 481 So. 2d 203 (Miss. 
1985). 

Evidence identifying defendant as being 
present on occasion of homicide in conve- 
nience store and that defendant was be- 
hind counter waiting on customers, that 
defendant had large amount of cash on 
him and that over $300 was taken from 
store is sufficient to present to jury ques- 
tion of whether robbery and capital mur- 
der were committed and whether defen- 
dant was person who committed crime. 
Johnson v. State, 476 So. 2d 1195 (Miss. 
1985). 

In a capital murder trial, evidence was 
sufficient to support the conclusion that 
the murder had been committed during 
the course of a robbery, where the evi- 
dence indicated that defendant had se- 
lected the victims and pointed them out to 
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his codefendant, stating to him that they 
were going to rob the two men, where 
defendant and codefendant went with the 
victims to the victims' apartment after 
that intent had been made known, where 
the victims had been cold-bloodedly mur- 
dered for no demonstrable reason other 
than taking what they had, where the car 
of one of the victims had been taken away 
after he had told defendant, immediately 
prior to being stabbed, that his money was 
in the trunk of the car, and where, as soon 
as practical, the trunk had been searched 
by defendant, in that no other evidence 
would be needed for a jury to find that the 
cold-blooded murder was done to effect a 
robbery as defined by this section; more- 
over, in reviewing the sentence of death as 
required by § 99-19-105, the Supreme 
Court, would find unhesitatingly that the 
elements of passion, prejudice, or any 
other arbitrary factor did not exist in 
arriving at the jury verdict. Dufour v. 
State, 453 So. 2d 337 (Miss. 1984), cert, 
denied, 469 U.S. 1230, 105 S. Ct. 1231, 84 
L. Ed. 2d 368 (1985), reh'g denied, 471 
U.S. 1010, 105 S. Ct. 1880, 85 L. Ed. 2d 
172 (1985), motion to vacate denied, 483 
So. 2d 307 (Miss. 1985), cert, denied, 479 
U.S. 891, 107 S. Ct. 292, 93 L. Ed. 2d 266 
(1986). 

In a capital murder prosecution, the 
jury properly found beyond a reasonable 
doubt that the alleged killing occurred 
while defendant was engaged in commit- 
ting the crime of robbery where the jury 
was fully instructed that it was necessary 
for them to find that defendant had the 
intent to rob when the murder was com- 
mitted and where, based on the defen- 
dant's action as well as the surrounding 
circumstances, the evidence was sufficient 
to show such intent. Voyles v. State, 362 
So. 2d 1236 (Miss. 1978), cert, denied, 441 
U.S. 956, 99 S. Ct. 2184, 60 L. Ed. 2d 1059 
(1979). 

In robbery prosecution, where testi- 
mony showed that defendant and compan- 
ions acted in concert insofar as beating of 
victim was concerned, testimony of wit- 
ness that defendant later told him that 
boy who was beaten had a dollar bill and a 
pocket knife, corroborated victim's testi- 
mony, and together inferences jury was 
justified in drawing from other facts were 



sufficient to withstand defendant's re- 
quest for peremptory instruction. 
Hammons v. State, 291 So. 2d 177 (Miss. 
1974). 

Evidence that late at night the partici- 
pants turned aside from the highway to a 
secluded place on the pretense of wanting 
to see some person there when it was 
known (but not to the victim who was an 
entire stranger to that section) that the 
place was and had been for some time 
wholly uninhabited would, with all the 
other circumstances of the case, justify 
the conclusion that the participants had 
done so with the design to commit the 
robbery there, making each of them a 
principal. United Press Ass'ns v. McComb 
Broadcasting Corp., 201 Miss. 68, 30 So. 
2d 511 (1947). 

Exclusion of evidence accounting for 
possession of money by accused prior to 
robbery held error. Buford v. State, 124 
Miss. 418, 86 So. 860 (1921). 

4. Instructions. 

Trial court's failure to instruct the jury 
as to the elements of the underlying felony 
of burglary during defendant's trial for 
capital murder deprived defendant of due 
process in the form of his right to a jury 
trial because the failure of a jury to find a 
criminal defendant guilty on each element 
of the charged crime led to mandatory 
reversal; the Constitution gives the courts 
no discretion, and in Mississippi, the right 
to a jury trial must remain inviolate. Har- 
rell v. State, 134 So. 3d 266 (Miss. 2014). 

Conviction for capital murder with the 
underlying felony of robbery was appro- 
priate because the jury received proper 
instruction on the elements of capital 
murder and on the one-continuous-trans- 
action rule. Batiste v. State, 121 So. 3d 
808 (Miss. 2013). 

Three defendants' capital-murder con- 
victions were appropriate because, al- 
though a limiting instruction given to the 
jury regarding confessions by defendants 
was not sufficient, no prejudice or mani- 
fest injustice resulted as to any defendant; 
each of the defendants gave sufficient evi- 
dence of his individual participation in the 
robbery of a gun store in his separate 
statements to support a capital-murder 
charge. Anderson v. State, 5 So. 3d 1088 
(Miss. Ct. App. 2007), writ of certiorari 
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denied by 11 So. 3d 1250, 2009 Miss. 
LEXIS 171 (Miss. 2009), writ of certiorari 
denied by 11 So. 3d 1250, 2009 Miss. 
LEXIS 184 (Miss. 2009), writ of certiorari 
denied by 11 So. 3d 1250, 2009 Miss. 
LEXIS 177 (Miss. 2009). 

In defendant's capital murder case, 
court did not err in failing to instruct on 
lesser included offenses where the evi- 
dence presented did not support a reason- 
able jury finding defendant guilty of mur- 
der rather than capital murder. The 
evidence presented at trial, including de- 
fendant's own testimony, established that 
he took the victim's automobile, and the 
evidence also established that the victim 
was murdered. Scott v. State, 878 So. 2d 
933 (Miss. 2004). 

There was no factual basis to support an 
instruction that a robbery without a 
deadly weapon occurred; even if defen- 
dant was not the person who actually was 
holding the weapon, defendant partici- 
pated in the robbery, and the trial court 
did not err in denying an instruction for 
simple robbery. Harrington v. State, 859 
So. 2d 1054 (Miss. Ct. App. 2003). 

Defendant's robbery conviction was 
proper where the jury should not have 
been instructed as to the lesser charge of 
petit larceny because there was simply no 
evidentiary foundation for the granting of 
a petit larceny instruction. Silas v. State, 
847 So. 2d 899 (Miss. Ct. App. 2002). 

The trial court did not err in refusing to 
instruct the jury with regard to petit lar- 
ceny as a lesser included offense where 
the record contained no proof of the value 
of the purse stolen by the defendant or its 
contents. McKee v. State, 791 So. 2d 804 
(Miss. 2001). 

The jury was properly instructed re- 
garding an intent to permanently deprive 
the victim of her property where the court 
instructed the jury that it was required to 
find that the defendant had feloniously 
taken the property of the victim. Washing- 
ton v. State, 794 So. 2d 253 (Miss. Ct. App. 
2001). 

In prosecution for capital offense of 
murder during commission of robbery, 
jury instruction given regarding sequence 
of the robbery and murder did not suffi- 
ciently instruct jury on elements of under- 
lying crime of robbery, for purposes of 



determining whether failure to specifi- 
cally instruct jury on elements of robbery 
constituted reversible error. Hunter v. 
State, 684 So. 2d 625 (Miss. 1996), reh'g 
denied, 691 So. 2d 1026 (Miss. 1996). 

State had duty, in prosecution for capi- 
tal offense of murder during commission 
of robbery, to ensure that jury was prop- 
erly instructed on elements of underlying 
crime of robbery, and therefore failure to 
give such instruction constituted revers- 
ible error, even though defendant did not 
present acceptable robbery instruction. 
Hunter v. State, 684 So. 2d 625 (Miss. 
1996), reh'g denied, 691 So. 2d 1026 (Miss. 
1996). 

In the sentencing phase of a capital 
murder prosecution, the trial court did not 
err in stating that "robbery is a crime of 
violence" when instructing the jury re- 
garding the aggravating circumstance of a 
previous conviction for an offense involv- 
ing the use or threat of violence, even 
though the robbery previously committed 
by the defendant involved an attempt to 
snatch cash from a cash register in a store 
and the record did not indicate that the 
defendant had a weapon on that occasion, 
since the very act of reaching across a 
store counter in the presence of a clerk 
and seizing money from a cash register 
intimates a willingness to resort to vio- 
lence, and this section-the statute under 
which the defendant pled guilty-defines 
the crime of robbery as the act of taking 
another's personal property "by violence 
to his person or by putting such person in 
fear of some immediate injury to his per- 
son." Conner v. State, 632 So. 2d 1239 
(Miss. 1993), cert, denied, 513 U.S. 927, 
115 S. Ct. 314, 130 L. Ed. 2d 276 (1994), 
post-conviction relief denied, 684 So. 2d 
608 (Miss. 1996), reh'g denied (Miss. 
1996), overruled on other grounds, 
Weatherspoon v. State, 732 So. 2d 158 
(Miss. 1999). 

In a capital murder prosecution arising 
from the defendant's alleged killing of the 
victim while engaged in the commission of 
a robbery, the jury instructions defining 
the crimes of robbery and capital murder 
were adequate, even though neither in- 
struction specifically mentioned the ele- 
ment of robbery known as "felonious in- 
tent," where the language "without 
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authority of the law" was used in the 
instruction denning capital murder, so 
that robbery was denned correctly track- 
ing the language of the statute when the 2 
instructions were read together. Mackbee 
v. State, 575 So. 2d 16 (Miss. 1990). 

An instruction in a robbery prosecution 
was defective because it did not specifi- 
cally set out the cause and effect relation- 
ship between the taking of personal prop- 
erty and the putting in fear. Jones v. State, 
567 So. 2d 1189 (Miss. 1990). 

Trial court did not err in denying re- 
quest for lesser included offense instruc- 
tions on simple and aggravated assault 
where defendant was indicated for armed 
robbery, jury was instructed concerning 
lesser-included offenses of robbery and 
petite larceny, and no rational or reason- 
able juror could have convicted defendant 
of merely simple or aggravated assault. 
Monroe v. State, 515 So. 2d 860 (Miss. 
1987). 

In a prosecution for armed robbery pur- 
suant to § 97-3-79, the trial court did not 
err in charging the jury that it could find 
defendant guilty if it concluded that he 
had "attempted" to take property from the 
victim where the statute also prohibited 
an attempt to commit the crime of robbery, 
unlike this section, relied upon by defen- 
dant, which does not include an attempt 
in the definition of robbery and was not 
the statute under which defendant was 
charged. Cooper v. State, 386 So. 2d 1115 
(Miss. 1980). 

In a prosecution for robbery, it was not 
error for the trial court to refuse the 
defendant's requested instruction on the 
lessor included offense of assault and bat- 
tery where the requested instruction ig- 
nored the charge of robbery and the evi- 
dence supporting that charge, and the 
evidence in the case was such that no 
fair-minded jury could have reached any 
other conclusion than that the defendant 
was guilty of robbery beyond a reasonable 
doubt. Presley v. State, 321 So. 2d 309 
(Miss. 1975). 

Evidence in detail as to defendant's at- 
tempt to escape from arresting officers 
after he was returned to scene of robbery, 
was proper, not to show that defendant 
was guilty of another offense, but as 
throwing light on question of his guilt of 



crime of robbery for which he was ar- 
rested, and where defendant requests it, 
court should instruct jury as to purpose 
for which such testimony is admitted. 
McPherson v. State, 208 Miss. 784, 45 So. 
2d 589 (1950). 

Failure of court to grant instruction 
directing jury to find defendant not guilty 
in robbery prosecution charging him with 
taking a pistol from victim by the exhibi- 
tion of a deadly weapon, where evidence 
showed that he took pistol by physical 
force, did not constitute error where the 
evidence would justify defendant's convic- 
tion under this section [Code 1942, 
§ 2362]. Newsome v. State, 203 Miss. 449, 
35 So. 2d 441 (1948). 

5. Miscellaneous. 

Defendant's guilty plea to manslaugh- 
ter and robbery was voluntary because he 
was informed of the elements of both 
offenses, the trial court assured itself that 
the elements had been explained prior to 
accepting defendant's guilty plea, and the 
specific elements appeared on several 
documents that defendant signed. Neal v. 
State, 936 So. 2d 463 (Miss. Ct. App. 
2006). 

Defendant's postconviction motion was 
properly denied as his plea to armed rob- 
bery was knowing and voluntary even 
though he did not initially admit that he 
had been armed; defendant was given a 
thorough explanation of the elements and 
State's recitation of proof, after which he 
entered his plea. Hamlin v. State, 853 So. 
2d 841 (Miss. Ct. App. 2003). 

There was nothing in the statute that 
suggested that the victim had to be aware 
that his or her personal property was 
being taken, and certainly a victim's lack 
of awareness due to the perpetrator's ac- 
tions, such as defendant admittedly hit- 
ting the victim, did not take the victim's 
actions outside of the robbery statute; 
rendering a person unconscious and then 
robbing him was also robbery within the 
statute. Wheeler v. State, 826 So. 2d 731 
(Miss. 2002). 

Robbery is not a component of murder 
and is, therefore, not a lesser included 
offense of murder. Ballenger v. State, 667 
So. 2d 1242 (Miss. 1995), cert, denied, 518 
U.S. 1025, 116 S. Ct. 2565, 135 L. Ed. 2d 
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1082 (1996), reh'g denied, 518 U.S. 1048, 
117 S. Ct. 26, 135 L. Ed. 2d 1119 (1996). 

Robbery is per se crime of violence, for 
purposes of aggravating circumstances 
set forth under capital sentencing statute. 
Cole v. State, 666 So. 2d 767 (Miss. 1995). 

Robbery is a crime of violence within 
the meaning of the habitual offender stat- 
ute. Magee v. State, 542 So. 2d 228 (Miss. 
1989). 

Sequestration of the jury was not man- 
datory in a case where the defendant was 
indicted for armed robbery, was found 
guilty by the jury of robbery, as opposed to 
armed robbery, and was sentenced to 15 
years in prison. Griffin v. State, 492 So. 2d 
587 (Miss. 1986). 

A sentence of seven years in a state 
penitentiary imposed on one convicted of 
robbery was not excessive. Jones v. State, 
216 Miss. 186, 62 So. 2d 217 (1953). 

In robbery prosecution under indict- 
ment charging accused as principal, ac- 
cused may be convicted as accessory be- 
fore fact under Code 1942, § 1995, 
providing that every person who shall be 
accessory to any felony, before fact, shall 
be deemed a principal and indicted and 
punished as such. Goss v. State, 205 Miss. 
177, 38 So. 2d 700 (1949). 

Statute dealing with robbery from per- 
son by deadly weapon and providing for 
possible death penalty did not repeal for- 
mer statutes not mentioning deadly 
weapon and providing for imprisonment 
for term not over fifteen years, since later 
statute simply provided for greater pun- 
ishment for commission of crime by use of 
deadly weapon. Bogan v. State, 176 Miss. 
655, 170 So. 282 (1936). 

In robbery prosecution under indict- 
ment charging robbery with deadly 
weapon, accused could be found guilty of 
robbery without firearms under statute. 
Bogan v. State, 176 Miss. 655, 170 So. 282 
(1936). 

Where proof was sufficient to support 
conviction for robbery, conviction for 
grand larceny which is necessary element 
of crime of robbery would bar future pros- 
ecution for robbery based on same facts. 
Dixon v. State, 169 Miss. 876, 154 So. 290 
(1934). 

Where two or more persons robbed at 
the same time, separate offenses, and ac- 



quittal in one case is not bar to a prosecu- 
tion in another. Johns v. State, 130 Miss. 
803, 95 So. 84 (1923). 

6. Sentence. 

In an appeal from a circuit court's sum- 
mary dismissal of his motion for post- 
conviction relief pursuant to Miss. Code 
Ann. § 99-39-11(2), a pro se inmate ar- 
gued unsuccessfully that his sentence ille- 
gally exceeded the statutory maximum 
under Miss. Code. Ann. § 97-3-73, and 
therefore, it was illegal for the circuit 
court to institute and then revoke his 
post-release supervision. Since the in- 
mate's sentence did not exceed the maxi- 
mum allowable sentence as provided for 
in Miss. Code Ann. § 97-3-75, there was 
no merit to his argument that because his 
sentence exceeded the time allowed by the 
statute, his post-release supervision was 
not illegally instituted and revoked, there 
was no merit to his argument that he 
should have received credit for the time he 
spent on post-release supervision, and, 
under Miss. Code Ann. § 47-7-37, the cir- 
cuit court had the right to reimpose the 
previously suspended 12-year sentence. 
Fluker v. State, 2 So. 3d 717 (Miss. Ct. 
App. 2008). 

Maximum penalty for the crime of rob- 
bery was fifteen years; therefore, since the 
trial court sentenced defendant to ten 
years, with five years suspended, the sen- 
tence imposed fell clearly within the 
statutory range. Cameron v. State, 919 So. 
2d 1042 (Miss. Ct. App. 2005). 

Trial court did not err in refusing to 
allow defendant twelve peremptory chal- 
lenges because robbery was a noncapital 
offense as provided in Miss. Code Ann. 
§ 1-3-4 and Miss. Code Ann. § 97-3-73, 
therefore, Miss. Code Ann. § 99-17-3 and 
Miss. Unif. Cir. & County Ct. Prac. R. 
10.01, the statutory and rules provisions 
which provide extra peremptory chal- 
lenges to the venire in capital cases, were 
inapplicable. The jury was required to 
determine defendant's guilt on the princi- 
pal offense and not to consider the prior 
convictions which brought into consider- 
ation his life sentence under the habitual 
offender statute, Miss. Code Ann. § 99-19- 
83(3). Jones v. State, 902 So. 2d 593 (Miss. 
Ct. App. 2004), writ of certiorari denied by 
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901 So. 2d 1273, 2005 Miss. LEXIS 336 
(Miss. 2005). 

There was no indication in the record 
that the trial judge enhanced the sentence 
of one defendant over the other, and the 



sentences were all well within the statu- 
tory limits for armed robbery, aggravated 
assault and accessory after the fact. 
Birkley v. State, 750 So. 2d 1245 (Miss. 
1999). 
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§ 97-3-75. Robbery; penalty. 

Every person convicted of robbery shall be punished by imprisonment in 
the penitentiary for a term not more than fifteen years. 
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JUDICIAL DECISIONS 



1. In general. 

2. Maximum sentence. 

1. In general. 

Defendant's 15-year prison sentence for 
strong arm robbery was not disproportion- 
ate to the crime because the sentence was 
consistent with the State's recommenda- 
tion, which defendant acknowledged prior 
to entering a guilty plea; the sentence was 
also within the statutory limits. Beamon 
v. State, 9 So. 3d 376 (Miss. 2009). 

Explanations given to defendant about 
the nature of the charge, the possible 
sentences and other consequences of the 
plea, and the plea bargaining process all 
pertained to armed robbery, not to simple 
robbery, and for this reason, defendant's 
guilty plea was not voluntary in a consti- 
tutional sense; nor was defendant accu- 
rately informed of the consequences of a 
guilty plea to robbery where the maxi- 
mum sentence for armed robbery was life 
if fixed by the jury, Miss. Code Ann. § 97- 
3-79, and the maximum sentence for 
simple robbery was 15 years, Miss. Code 
Ann. § 97-3-75; when defendant evalu- 
ated the state's plea recommendation and 
made his decision to plead guilty, he was 
under the erroneous belief that he could 
be sentenced to life imprisonment were he 
to proceed to trial and be found guilty, 
when in fact he could have received only 
15 years. Garner v. State, 944 So. 2d 934 
(Miss. Ct. App. 2006), writ of certiorari 
dismissed by 951 So. 2d 563, 2007 Miss. 
LEXIS 534 (Miss. 2007). 

Denial of the inmate's petition for post- 
conviction relief without a hearing was 
proper where, although the trial judge did 
not inform the inmate of the minimum 
sentence for robbery, the petition to enter 
a guilty plea that he signed clearly stated 
that the minimum sentence for robbery 
was zero years and the maximum sen- 
tence was 15 years. Thus, his argument 
that the trial judge failed to inform him of 
the minimum sentence was without 
merit. Sanders v. State, 900 So. 2d 1213 
(Miss. Ct. App. 2005). 

Where appellant's sentences for several 
counts of armed robbery did not exceed 
the sentence set forth in Miss. Code Ann. 



§ 97-3-75, it was not disproportionate; 
moreover, appellant was not entitled to 
receive a sentence proportionate to that 
imposed upon an accomplice. Booker v. 
State, 840 So. 2d 801 (Miss. Ct. App. 
2003). 

Although defendant received the maxi- 
mum sentence on both counts of at- 
tempted robbery, there was no evidence 
that improper consideration infected the 
court's decision, or that the maximum 
sentences were given in retribution for 
defendant's physical outbursts at sentenc- 
ing. Bolton v. State, 752 So. 2d 480 (Miss. 
Ct. App. 1999). 

Sequestration of the jury was not man- 
datory in a case where the defendant was 
indicted for armed robbery, was found 
guilty by the jury of robbery, as opposed to 
armed robbery, and was sentenced to 15 
years in prison. Griffin v. State, 492 So. 2d 
587 (Miss. 1986). 

2. Maximum sentence. 

Defendant's robbery conviction was af- 
firmed because (1) counsel, upon finding 
no arguable appellate issues, complied 
with Lindsey and Miss. R. App. P. 28, (2) 
defendant filed no pro se brief, and (3) an 
independent review of the record showed 
no arguable appellate issues, as defendant 
had proper notice of the charge, defen- 
dant's alibi witness testified over the 
State's objection, the jury was instructed 
on the elements of robbery and the State's 
burden, the evidence was sufficient, and 
defendant's sentence was within the 
statutory maximum in Miss. Code Ann. 
§ 97-3-75. Federick v. State, 109 So. 3d 
121 (Miss. Ct. App. 2012), writ of certio- 
rari denied by 109 So. 3d 567, 2013 Miss. 
LEXIS 97 (Miss. 2013). 

In an appeal from a circuit court's sum- 
mary dismissal of his motion for post- 
conviction relief pursuant to Miss. Code 
Ann. § 99-39-11(2), a pro se inmate ar- 
gued unsuccessfully that his sentence ille- 
gally exceeded the statutory maximum 
under Miss. Code. Ann. § 97-3-73, and 
therefore, it was illegal for the circuit 
court to institute and then revoke his 
post-release supervision. Since the in- 
mate's sentence did not exceed the maxi- 
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mum allowable sentence as provided for 
in Miss. Code Ann. § 97-3-75, there was 
no merit to his argument that because his 
sentence exceeded the time allowed by the 
statute, his post-release supervision was 
not illegally instituted and revoked, there 
was no merit to his argument that he 



should have received credit for the time he 
spent on post-release supervision, and, 
under Miss. Code Ann. § 47-7-37, the cir- 
cuit court had the right to reimpose the 
previously suspended 12-year sentence. 
Fluker v. State, 2 So. 3d 717 (Miss. Ct. 
App. 2008). 
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§ 97-3-77. Robbery; threat to injure person or relative at 
another time. 

Every person who shall feloniously take the personal property of another, 
in his presence or from his person, which shall have been delivered or suffered 
to be taken through fear of some injury threatened to be inflicted at some 
different time to his person or property, or to the person of any member of his 
family or relative, which fear shall have been produced by the threats of the 
person so receiving or taking such property, shall be guilty of robbery. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4 (56); 1857, ch. 64, 
art. 221; 1871, § 2675; 1880, § 2945; 1892, § 1285; 1906, § 1362; Hemingway's 
1917, § 1098; 1930, § 1127; 1942, § 2363. 

Cross References — Penalty for robbery, see § 97-3-75. 
Robbery by threats demanding money or property, see § 97-3-81. 
Threats, generally, see §§ 97-3-85, 97-3-87. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 



JUDICIAL DECISIONS 



1. Time to suspend or to amend sen- 

tence. 

2. Sufficiency of evidence. 

1. Time to suspend or to amend sen- 
tence. 

Defendant did not receive an illegal 
sentence where defendant failed to report 
and when defendant then appeared before 
the court the court imposed a sentence of 
20 years for robbery; the 20-year sentence 



was one that could have been imposed at 
the time defendant pled guilty. Adams v. 
State, 954 So. 2d 1051 (Miss. Ct. App. 
2007). 

2. Sufficiency of evidence. 

When the victim went to the post office 
at night to check her mail, a man placed a 
gun to her back, told her he needed money, 
drove to an ATM, withdrew money from 
her account, and then raped her; the vic- 
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tim identified defendant's voice as belong- 
ing to her assailant and she was abso- 
lutely certain that he was the man who 
attacked her. Defendant's fingerprints 
were found at the crime scene, he did not 
testify at trial, and the only defense wit- 



ness did not provide a conclusive alibi; the 
evidence was sufficient to sustain defen- 
dant's conviction for kidnapping, rape, 
and armed robbery. Burton v. State, 970 
So. 2d 229 (Miss. Ct. App. 2007). 



RESEARCH REFERENCES 



Am Jur.67Am. Jur. 2d, Robbery §§ 21, 

23. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes §§ 32-36 (robbery). 

CJS. 77 C.J.S., Robbery §§ 23 et seq. 

Practice References. McCloskey and 
Schoenberg, Criminal Law Deskbook 
(Matthew Bender). 



Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



§ 97-3-79. Robbery; use of deadly weapon. 

Every person who shall feloniously take or attempt to take from the person 
or from the presence the personal property of another and against his will by 
violence to his person or by putting such person in fear of immediate injury to 
his person by the exhibition of a deadly weapon shall be guilty of robbery and, 
upon conviction, shall be imprisoned for life in the state penitentiary if the 
penalty is so fixed by the jury; and in cases where the jury fails to fix the 
penalty at imprisonment for life in the state penitentiary the court shall fix the 
penalty at imprisonment in the state penitentiary for any term not less than 
three (3) years. 

SOURCES: Codes, 1942, § 2367; Laws, 1932, ch. 328; Laws, 1974, ch. 576, § 4, eff 
from and after passage (approved April 23, 1974). 

Cross References — Ineligibility for parole of persons convicted of robbery or 
attempted robbery through display of a firearm, see § 47-7-3. 

Robbery, as provided in this section, defined as crime of violence, see § 97-3-2. 

Murder committed in the course of robbery as constituting capital murder, see 
§ 97-3-19. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 



JUDICIAL DECISIONS 



1. Validity. 

2. Construction and application; gener- 

ally. 

3. — Elements of robbery. 

4. — What constitutes robbery. 

5. — What constitutes deadly weapon. 

6. — Property subject to robbery. 

7. Indictment. 

8. Evidence; generally. 

9. — Identification. 



10. — Prior to other offenses. 

11. — Confession of accused. 

12. Sufficiency of evidence; generally. 

13. — Exhibition or use of weapon. 

14. Instructions; generally. 

15. — Intent. 

16. — Lesser offenses. 

17. — Alibi defense. 

18. Conviction of lesser offense. 

19. Bail. 
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20. Sentence. 

21. Miscellaneous. 

22. Double jeopardy. 

23. Verdict. 

24. Jury. 

1. Validity. 

The circuit court had concurrent juris- 
diction with the appellate court, for pur- 
poses of setting an appearance bond under 
Code § 99-35-115, over a defendant con- 
victed of attempted armed robbery, even 
though defendant's appeal had already 
been perfected. State v. Maples, 445 So. 2d 
540 (Miss. 1984). 

The armed robbery statute is valid. 
Scott v. State, 218 Miss. 892, 56 So. 2d 839 
(1952), cert, denied, 344 U.S. 805, 73 S. 
Ct. 38, 97 L. Ed. 627 (1952). 

Statute making robbery or attempt at 
robbery with deadly weapon a capital of- 
fense under certain conditions held not 
invalid under constitution providing no 
law shall be revived or amended by refer- 
ence to title only. Hall v. State, 166 Miss. 
331, 148 So. 793 (1933). 

2. Construction and application; gen- 

erally. 

There is no requirement that a victim 
actually see a deadly weapon in order to 
convict for attempted armed robbery un- 
der Miss. Code Ann. § 97-3-79; a victim is 
not required to have "definite knowledge" 
of a deadly weapon in the sense that the 
weapon must be seen through the victim's 
own eyes. Dambrell v. State, 903 So. 2d 
681 (Miss. 2005). 

Court of appeals erred in reversing de- 
fendant's conviction for armed robbery 
where although the cashier did not actu- 
ally see the butcher knife before defen- 
dant fled, clearly, defendant intended to 
rob the store, had a deadly weapon, threw 
down the towel and knife that was in his 
possession and was only thwarted in his 
attempt to rob the store. The cashier 
gained possession of the knife once defen- 
dant discarded it and thus, it was clear 
that defendant had a weapon on entering 
the store. Dambrell v. State, 903 So. 2d 
681 (Miss. 2005). 

Armed robbery endangers life, limb, 
and property as much as any non-capital 
offense, and carries one of most severe 
sentences applicable under criminal stat- 



utes, thus lends support to sentencing of 
convicted person to life without parole, 
under habitual offender statute, even 
where final conviction precipitating such 
sentence is for concededly lesser offense. 
McGruder v. Puckett, 954 F.2d 313 (5th 
Cir. 1992), cert, denied, 506 U.S. 849, 113 
S. Ct. 146, 121 L. Ed. 2d 98 (1992). 

A 7-year sentence for armed robbery 
committed with a knife in 1980 in viola- 
tion of this section was not an unconstitu- 
tional application of an ex post facto law, 
even though § 47-7-3 denied eligibility for 
parole prior to 1982 only when a robbery 
was committed with the display of a fire- 
arm, where the sentencing order merely 
established that the defendant serve 7 
years and made no mention of "manda- 
tory" or "without parole." Additionally, the 
sentencing chapter and the parole chapter 
are separate and distinct; the granting of 
parole or denial of parole under § 47-7-3 
is the exclusive responsibility of the state 
parole board, which is independent of the 
circuit court's sentencing authority. Thus, 
sentencing authority was provided for un- 
der this section, rather than § 47-7-3, and 
the defendant was not "sentenced" under 
the parole statute, which was later 
amended. Mitchell v. State, 561 So. 2d 
1037 (Miss. 1990). 

Armed robbery is a crime of violence, 
per se, for purposes of sentencing as an 
habitual offender under § 99-19-83. King 
v. State, 527 So. 2d 641 (Miss. 1988). 

Jury's verdict finding defendant guilty 
of armed robbery when it had been in- 
structed to find him guilty or not guilty of 
attempted armed robbery did not require 
a new trial, since the omission of the word 
"attempted" from the verdict was an over- 
sight which the court could correct in 
order to make the verdict confront to the 
clear and unequivocal jury intent. Single- 
ton v. State, 495 So. 2d 14 (Miss. 1986). 

Armed robbery is the felonious taking of 
the property of another against his or her 
will by violence or by putting such person 
in fear of immediate injury. Malone v. 
State, 486 So. 2d 360 (Miss. 1986). 

A capital case is any case where the 
permissible punishment prescribed by the 
legislature is death, even though such 
penalty may not be inflicted since the 
decision of the United States Supreme 
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Court in Furman v. Georgia, 408 U.S. 238, 
33 L. Ed. 2d 346, 92 S. Ct. 2726, reh den 
409 U.S. 902, 34 L. Ed. 2d 163, 93 S. Ct. 89 
and on remand 229 Ga 731, 194 SE2d 410. 
Hudson v. McAdory, 268 So. 2d 916 (Miss. 
1972). 

Bank robbery is a crime under both 
laws of the United States and of the State 
of Mississippi, and a defendant's convic- 
tion under the laws of the United States 
will be no bar to his subsequent prosecu- 
tion and conviction under the laws of 
Mississippi for the commission of the 
identical act for which he had previously 
been convicted in the federal courts. 
Bankston v. State, 236 So. 2d 757 (Miss. 
1970). 

The crime may be committed by taking 
money from a safe which the person 
robbed was compelled to open. Passons v. 
State, 239 Miss. 629, 124 So. 2d 847 
(1960). 

This section [Code 1942, § 2367] is 
merely an extension of statute (Code 
1942, § 2362), denning robbery generally, 
and the evil sought to be abated is the 
employment of such weapons as are gen- 
erally considered to be deadly. Cittadino v. 
State, 199 Miss. 235, 24 So. 2d 93 (1945). 

This enactment, supplemental to the 
old statute on robbery which it did not 
repeal, was the result of, and was de- 
signed to prevent, the systematic business 
of robbery of banks, mercantile establish- 
ments, filling stations and the like, by 
persons armed with deadly weapons, 
making a business of banditry, who were 
so intently predetermined upon the ac- 
complishment of that purpose they would 
kill in its execution and would also kill in 
making their escape. Fortenberry v. State, 
190 Miss. 729, 1 So. 2d 585 (1941). 

This statute [Code 1942, § 2367] was 
not only directed to the means employed, 
but requires that the particular intent 
must be one in which lucre or substantial 
gain in money or property is the dominant 
or primary purpose, and which is not to be 
supplied by that which happens as a mere 
incident to, or as a collateral development 
in, some other main and primary motive, 
and the accused must be the aggressor 
both as to the means and the stated in- 
tent. Fortenberry v. State, 190 Miss. 729, 
1 So. 2d 585 (1941). 



Statute dealing with robbery from per- 
son by deadly weapon and providing for 
possible death penalty did not repeal for- 
mer statutes not mentioning deadly 
weapon and providing for imprisonment 
for term not over fifteen years, since later 
statute simply provided for greater pun- 
ishment for commission of crime by use of 
deadly weapon. Bogan v. State, 176 Miss. 
655, 170 So. 282 (1936). 

Laws 1932, ch. 328, was intended to and 
did compose a new and independent en- 
actment, complete in itself, and required 
no reference or resort to any other statute 
to render it intelligible and to determine 
its meaning and the scope of its operation. 
Hall v. State, 166 Miss. 331, 148 So. 793 
(1933). 

3. — Elements of robbery. 

In a case in which defendant, who had 
pled guilty to armed robbery, appealed the 
dismissal of his motion for post-conviction 
relief, he argued unsuccessfully that the 
indictment was defective because Count 
IV did not describe the personal property 
that was allegedly taken from the victim. 
Miss. Code Ann. § 97-3-79 did not suggest 
that a description of the personal property 
allegedly taken was a necessary element 
of the crime. Ewing v. State, 34 So. 3d 612 
(Miss. Ct. App. 2009), writ of certiorari 
denied by 34 So. 3d 1176, 2010 Miss. 
LEXIS 245 (Miss. 2010). 

Factual basis existed for defendant's 
guilty pleas where the factual summary 
expressed by the State, and agreed to by 
defendant, satisfied all elements of both 
crimes of manslaughter, Miss. Code Ann. 
§ 97-3-35, and armed robbery, Miss. Code 
Ann. § 97-3-79; it showed that defendant 
intended to take the victim's automobile 
through the exhibition of a deadly weapon 
and it further demonstrated that defen- 
dant did, in fact, take the victim's automo- 
bile by shooting the victim and the victim 
died as a result of his wounds. Keith v. 
State, 999 So. 2d 383 (Miss. Ct. App. 
2008), writ of certiorari denied by 999 So. 
2d 852, 2009 Miss. LEXIS 52 (Miss. 2009). 

Evidence was sufficient to convict defen- 
dant of capital murder under Miss. Code 
Ann. § 97-3-19 where it was shown that 
he had felonious intent to commit robbery 
under Miss. Code Ann. § 97-3-79 in that 
he admitted that his plan was to kill the 
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victim and take the victim's car to Chicago 
to get away, and he packed his belongings 
and left them outside the victim's house 
for easy access. Walker v. State, 913 So. 2d 
198 (Miss. 2005), writ of certiorari denied 
by 546 U.S. 1038, 126 S. Ct. 743, 163 L. 
Ed. 2d 581, 2005 U.S. LEXIS 8688, 74 
U.S.L.W. 3322 (2005), remanded by 2006 
Miss. LEXIS 156 (Miss. Mar. 9, 2006). 

In a criminal prosecution for attempted 
armed robbery, mere assumption that a 
deadly weapon exists is not enough, the 
victim must have definitive knowledge 
that the deadly weapon does in fact exist 
to support a conviction under a standard 
of reasonable doubt. Dambrell v. State, 
905 So. 2d 655 (Miss. Ct. App. 2004), 
reversed by 903 So. 2d 681, 2005 Miss. 
LEXIS 144 (Miss. 2005). 

Armed robbery indictment contained 
the essential elements constituting the 
offense charged, as required under Miss. 
Unif. Cir. & County Ct. Prac. R. 7.06, even 
though the inmate never took and carried 
away the property of another, as required 
under Miss. Code Ann. § 97-3-79; the in- 
mate could be convicted of armed robbery 
while attempting to complete the crime. 
Putnam v. State, 877 So. 2d 468 (Miss. Ct. 
App. 2003), writ of certiorari denied by 
878 So. 2d 67, 2004 Miss. LEXIS 861 
(Miss. 2004). 

Defense counsel was not ineffective un- 
der Miss. Const, art. Ill, § 26 where the 
inmate was allegedly not informed, prior 
to the inmate's guilty plea, that the in- 
mate's failure to take and carry away 
property prevented the inmate from satis- 
fying the elements for armed robbery un- 
der Miss. Code Ann. § 97-3-79; the inmate 
did not have to take and carry away the 
personal property of another to satisfy the 
elements of armed robbery. Putnam v. 
State, 877 So. 2d 468 (Miss. Ct. App. 
2003), writ of certiorari denied by 878 So. 
2d 67, 2004 Miss. LEXIS 861 (Miss. 2004). 

The proof of the crime of armed robbery 
must necessarily include that the exhibi- 
tion of the deadly weapon, causing vio- 
lence or fear of immediate injury, was the 
means by which the personal property of 
another was taken. Clark v. State, 756 So. 
2d 730 (Miss. 1999). 

"Violence" requires some use of force, no 
matter how slight. Shelton v. State, 728 
So. 2d 105 (Miss. Ct. App. 1998). 



Wielding of "slapjack" and wrestling 
diamonds from victim falls within and 
establishes all of the elements of armed 
robbery. Malone v. State, 486 So. 2d 360 
(Miss. 1986). 

All that the state is required to prove 
under the provisions of Code 1942, § 2367 
is that the accused took or attempted to 
take the personal property of the victim 
from his presence and against his will, by 
violence, or by putting him in fear of 
immediate injury to his person by exhib- 
iting a deadly weapon. Gisch v. State, 259 
So. 2d 118 (Miss. 1972). 

To warrant conviction under this sec- 
tion [Code 1942, § 2367], it is not neces- 
sary to allege or prove that the pistol 
exhibited by the defendant was pointed at 
the victim. Bond v. State, 236 Miss. 538, 
111 So. 2d 422 (1959). 

In order to constitute a crime of robbery 
under this section [Code 1942, § 2367] the 
personal property of another must be 
taken from the person or from the pres- 
ence of such other person either by vio- 
lence or by putting such person in fear of 
immediate injury to his person by exhibi- 
tion of a deadly weapon, and such act 
must be the means by which the personal 
property of another shall have been taken. 
Register v. State, 232 Miss. 128, 97 So. 2d 
919 (1957). 

Test of robbery under this section [Code 
1942, § 2367] is whether or not any of the 
property named in indictment was taken 
by violence, force or fear. Passons v. State, 
208 Miss. 545, 45 So. 2d 131 (1950), over- 
ruled on other grounds, Simmons v. State, 
568 So. 2d 1192 (Miss. 1990). 

The means used to effect a robbery is 
important only to the extent that it rea- 
sonably instills a disabling apprehension 
of great personal injury. Cittadino v. State, 
199 Miss. 235, 24 So. 2d 93 (1945). 

In robbery prosecution, taking of gloves 
from pocket of clothing worn by person 
robbed into possession of one of assailants 
held sufficient asportation. Richardson v. 
State, 168 Miss. 788, 151 So. 910 (1934), 
error overruled, 151 So. 558 (Miss. 1934). 

4. — What constitutes robbery. 

Because there were two victims to de- 
fendant's robbery, double jeopardy did not 
attach. Towner v. State, 812 So. 2d 1109 
(Miss. Ct. App. 2002). 
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State met its burden of proving robbery 
under statute by showing that defendant, 
prior to break in of victim's home, had 
asked for gun and whether victim had 
money in her home, had awakened an- 
other person and persuaded him to go to 
victim's home and break in, had used 
physical force and fear to acquire property 
of victims, and, after entering home, had 
found pistol and used it to effectuate 
crime. Reed v. State, 506 So. 2d 277 (Miss. 
1987). 

The crime of armed robbery is commit- 
ted by a motorist who, after having his 
fuel tank filled at a service station, got 
away without paying by pointing a rifle at 
the attendant. Hermann v. State, 239 
Miss. 523, 123 So. 2d 846 (1960). 

Where the defendant, who was indicted 
under this section [Code 1942, § 2367], 
was shown to have left the house immedi- 
ately following the violence against the 
prosecuting witness, and it would have 
been conjecture to assume that the defen- 
dant did not take the prosecuting wit- 
ness's purse prior to the assault and bat- 
tery upon her, defendant's conviction was 
reversed, since this section [Code 1942, 
§ 2367] did not apply to the offense 
proved. Register v. State, 232 Miss. 128, 
97 So. 2d 919 (1957). 

This statute [Code 1942, § 2367] was 
not applicable to a situation where, as the 
outgrowth of the whipping of negro boy, 
defendants who had come to take the boy 
home, upon being accosted by a white man 
took from him a knife and struck him, and 
the victim later discovered that the sum of 
$2 was missing from his person. 
Fortenberry v. State, 190 Miss. 729, 1 So. 
2d 585 (1941). 

Persons who shot man who opened door 
and then entered store and shot others 
and then left store held not guilty of 
robbery. Williamson v. State, 167 Miss. 
783, 149 So. 795 (1933). 

5. — What constitutes deadly weapon. 

Because inmate was informed by the 
court, prior to his guilty plea, of all the 
elements of the crime of robbery with a 
deadly weapon under § 97-3-79, and that 
a B.B. gun constituted a "deadly weapon," 
his claim on appeal that his plea was 
involuntary and unintelligent was with- 



out merit. Cherry v. State, 24 So. 3d 1048 
(Miss. Ct. App. 2010). 

Although a knife was a deadly weapon 
that qualified to sustain a plea for armed 
robbery, a judgment was remanded for a 
correction where it incorrectly showed 
that an inmate used a firearm instead. 
Hinton v. State, 947 So. 2d 979 (Miss. Ct. 
App. 2006), writ of certiorari denied by 
947 So. 2d 960, 2007 Miss. LEXIS 94 
(Miss. 2007). 

A metal pellet gun weighing 3 or 4 
pounds was a "deadly weapon" within the 
meaning of this section, even though there 
was a piece missing from the weapon 
rendering it inoperative and it was not 
loaded at the time of the robbery, since it 
could have been used to club the victim 
and thereby inflict serious bodily injury. 
Saucier v. State, 562 So. 2d 1238 (Miss. 
1990). 

Jury may find blank starter pistol used 
during robbery to be deadly weapon. 
Duckworth v. State, 477 So. 2d 935 (Miss. 
1985). 

Assessment of the death penalty was 
not justified where a dirk knife rather 
than a pistol was used in a robbery, there 
was no real likelihood of personal injury 
and none occurred, and the defendant 
participated in the robbery under the urg- 
ing of an accomplice. Augustine v. State, 
201 Miss. 277, 28 So. 2d 243 (1946). 

A pistol is a "deadly weapon" within 
statutes denouncing the exhibition or car- 
rying of such weapon, even without proof 
that the pistol is loaded or presently ca- 
pable of committing a violent injury. 
Cittadino v. State, 199 Miss. 235, 24 So. 2d 
93 (1945). 

6. — Property subject to robbery. 

When a person takes property in which 
he himself maintains title, but which is 
legally in the possession of the victim, by 
force or threat of force by exhibition of a 
deadly weapon, the armed-robbery stat- 
ute, Miss. Code Ann. § 97-3-79, applies. 
Veazy v. State, 113 So. 3d 1226 (Miss. 
2013). 

Defendants were properly convicted of 
armed robbery for taking a car from the 
victim's repair shop at gunpoint; although 
one defendant had legal title to the car, 
the victim had the right of possession of 
the car through his mechanic's lien under 
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Miss. Code Ann. § 85-7-107. Veazy v. 
State, 113 So. 3d 1226 (Miss. 2013). 

Contraband liquor may be the subject of 
robbery. Passons v. State, 208 Miss. 545, 
45 So. 2d 131 (1950), overruled on other 
grounds, Simmons v. State, 568 So. 2d 
1192 (Miss. 1990). 

In robbery prosecution, property taken 
need not have actual pecuniary value if it 
appears that it had some value to person 
robbed. Richardson v. State, 168 Miss. 
788, 151 So. 910 (1934), error overruled, 
151 So. 558 (Miss. 1934). 

That gloves taken were preserved and 
carried in pocket of owner held sufficient, 
in robbery prosecution, to show that 
owner considered them of some value to 
himself. Richardson v. State, 168 Miss. 
788, 151 So. 910 (1934), error overruled, 
151 So. 558 (Miss. 1934). 

7. Indictment. 

Indictment charging defendant juvenile 
with capital murder was not defective, 
even though it referenced this section and 
did not provide the essential elements of 
the underlying crime of robbery, since it 
put defendant on notice that he was being 
charged with capital murder based on a 
robbery and defendant was aware that the 
charged underlying felony was robbery 
and not armed robbery. Hye v. State, — 
So. 3d — , 2013 Miss. App. LEXIS 292 
(Miss. Ct. App. May 28, 2013). 

In a case in which defendant, who pled 
guilty to armed robbery, appealed the dis- 
missal of his motion for post-conviction 
relief, he argued unsuccessfully that the 
indictment was defective because Count 
IV charged him with attempted armed 
robbery, not armed robbery. Count IV ba- 
sically tracked the language of Miss. Code 
Ann. § 97-3-79, but it included the phrase 
"attempt to take" instead of using the 
entire phrase of "take or attempt to take; 
however, because the act of armed robbery 
was complete upon the attempt, it was 
immaterial that the indictment only 
charged that defendant attempted to take 
the personal property of the victim. Ewing 
v. State, 34 So. 3d 612 (Miss. Ct. App. 

2009) , writ of certiorari denied by 34 So. 
3d 1176, 2010 Miss. LEXIS 245 (Miss. 

2010) . 

Defendant's indictment included the 
relevant language from Miss. Code Ann. 



§ 97-3-79 and the evidence clearly 
showed that the armed robbery crimes 
were based on the same act or transaction. 
Thus, there was no defect in the indict- 
ment under Miss. Code Ann. § 99-7-2(1). 
Thomas v. State, 14 So. 3d 812 (Miss. Ct. 
App. 2009). 

Indictment sufficiently charged the of- 
fense because it charged that defendant 
and her co-defendants acted with the in- 
tent to steal the property of the bank. The 
indictment also charged that they did so 
by exhibiting and firing a pistol — acts 
which put the employees of the bank in 
fear of immediate injury to their persons. 
Glenn v. State, 996 So. 2d 148 (Miss. Ct. 
App. 2008). 

In an armed robbery case, there was a 
sufficient factual basis for the plea under 
Miss. Unif. Cir. & Cty. R. 8.04 based on a 
specific indictment that alleged that de- 
fendant and his associate took property 
from persons at a bank, and they were in 
fear of immediate injury due to the exhi- 
bition of deadly weapons; after a reading 
of the indictment during the plea hearing, 
defendant stated that he committed the 
crime. Robinson v. State, 964 So. 2d 609 
(Miss. Ct. App. 2007). 

Because defendant's indictment failed 
to charge the essential elements of armed 
robbery, the circuit court lacked subject 
matter jurisdiction over the offense of 
armed robbery, but the indictment prop- 
erly charged defendant with the crime of 
simple robbery; however, defendant's 
guilty plea was involuntary because he 
was not informed of the true nature and 
consequences of the charge. Garner v. 
State, 944 So. 2d 934 (Miss. Ct. App. 

2006) , writ of certiorari dismissed by 951 
So. 2d 563, 2007 Miss. LEXIS 534 (Miss. 

2007) . 

Burglary conviction under Miss. Code 
Ann. § 97-17-23 was upheld where ac- 
quittal on armed robbery charges, brought 
under Miss. Code Ann. § 97-3-79, did not 
invoke the doctrine of merger because it 
was not, as alleged, impossible for defen- 
dant to have committed the armed rob- 
bery without first committing the bur- 
glary. Smallwood v. State, 930 So. 2d 448 
(Miss. Ct. App. 2006). 

Because the information did not suffi- 
ciently charge defendant with armed rob- 
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bery, as it did not charge the overt act as 
the display of a weapon by another perpe- 
trator and then the shooting of the victim, 
defendant's armed robbery conviction, the 
result of a guilty plea, was reversed; how- 
ever, because there was a sufficient charge 
of simple robbery, if not for the word 
"attempt," the court affirmed a conviction 
of robbery, and remanded for sentencing 
on that count. Neal v. State, 936 So. 2d 
463 (Miss. Ct. App. 2006). 

Miss. Code Ann. § 97-3-79 punishes at- 
tempted armed robbery in the same way 
as armed robbery. Thus, it is irrelevant 
that an indictment only states that a 
defendant "attempts to take" because ac- 
cording to the statute, a person can be 
convicted of armed robbery while attempt- 
ing to complete the act; the act of robbery 
is complete upon the attempt. Calhoun v. 
State, 881 So. 2d 308 (Miss. Ct. App. 
2004). 

Statement that defendant had used a 
handgun was an adequate substitute for 
the phrase "deadly weapon" in the indict- 
ment. Parisie v. State, 848 So. 2d 880 
(Miss. Ct. App. 2002). 

Indictment against defendant as drawn 
did not fail to charge offense against State 
of Mississippi where: (1) indictment for 
attempted armed robbery was not vague, 
because it practically mimicked statute in 
setting out offense; (2) issue of intent was 
question for jury, and state had not failed 
to prove overt act to support attempted 
armed robbery charge by failing to prove 
intent to steal, where issue of intent was 
matter of which witness jury believed; (3) 
issue of whether attempt to steal was 
aborted by extraneous intervention or by 
defendant was question of which witness 
jury believed, where there was dispute as 
to whether or not police intervention frus- 
trated attempt; and, (4) guilty verdict was 
not against overwhelming sufficiency and 
weight of evidence, because issues came 
down to which witness jury believed. 
Burney v. State, 515 So. 2d 1154 (Miss. 
1987), but see McCarty v. State, 554 So. 2d 
909 (Miss. 1989). 

Under former provisions, when defen- 
dant was tried and convicted of rape, 
robbery, and kidnapping under improper 
multicount indictment charging separate 
offenses, conviction and sentence under 



kidnapping offense would be affirmed and 
remaining charges reversed where entire 
proof in record was relevant to and admis- 
sible under kidnapping charge. Brock v. 
State, 483 So. 2d 358 (Miss. 1986), but see 
McCarty v. State, 554 So. 2d 909 (Miss. 
1989). 

There is no legal impediment to the 
State's mounting of three separate pros- 
ecutions for armed robbery under this 
section, kidnapping, and forcible rape, 
even though the three offenses arise of a 
common nucleus of operative fact; accord- 
ingly, where the defendant affirmatively 
requested that the proceeding against him 
on all three charges be consolidated for 
pre-trial and trial purposes, the trial court 
properly held that the defendant had con- 
sciously waived any objections he may 
have had to the multi-count indictment. 
Ward v. State, 461 So. 2d 724 (Miss. 1984). 

An indictment that charged both at- 
tempted robbery and the completion of the 
offense was not fatally defective, since this 
section makes both an attempt to take and 
an actual taking of another's personal 
property against his will by violence or 
threat of violence the crime of robbery. 
Harris v. State, 445 So. 2d 1369 (Miss. 
1984). 

The words "unlawfully" and "feloni- 
ously" in an indictment are sufficient to 
make the necessary charge of "intent to 
steal." McFadden v. State, 408 So. 2d 476 
(Miss. 1981). 

An indictment charging the accused 
with robbery wherein it stated and 
charged the defendant with having taken 
from the person "and" from the presence of 
the owner personal property obtained in 
the robbery, was not defective because of 
the use of the word "and" rather than the 
statutory "or" and also was not defective 
as charging two separate offenses. Payne 
v. State, 215 Miss. 390, 61 So. 2d 146 
(1952). 

Indictment charging robbery by assault 
by use of pistol with intent to take per- 
sonal property of another included charge 
of assault. Williamson v. State, 167 Miss. 
783, 149 So. 795 (1933). 

Where a record indicated defendant was 
aware he was being prosecuted under 
statute making robbery, or attempt at 
robbery, capital offense under certain con- 



476 



Crimes Against Persons 



§ 97-3-79 



ditions, indictment, though awkwardly 
worded, was sufficient. Hall v. State, 166 
Miss. 331, 148 So. 793 (1933). 

8. Evidence; generally. 

Defendant's conviction for armed rob- 
bery and the denial of his motion for a new 
trial were both proper because the appel- 
late court failed to see how the judge's 
decision to change his mind and sustain 
the State's objection on a ground not speci- 
fied by the State had any effect on defen- 
dant's trial. Further, the exclusion of the 
victim's testimony concerning the officer's 
belief as to the victim's intoxication did 
not affect any substantial right of defen- 
dant, Miss. R. Evid. 103(a)(2). McClendon 
v. State, 17 So. 3d 184 (Miss. Ct. App. 
2009). 

Trial court did not abuse its discretion 
in sustaining the hearsay objection as to 
whether anyone stated that defendant or 
his accomplice were attempting to steal a 
car where defendant argued that the tes- 
timony would have constituted a hearsay 
exception as to the declarant's intent, 
plan, or motive to do something in the 
future under Miss. R. Evid. 803(3); how- 
ever, the exclusion of that testimony was 
not grounds for reversal because it did not 
affect any of defendant's substantial 
rights as it was not necessary to his de- 
fense. White v. State, 969 So. 2d 72 (Miss. 
Ct. App. 2007), writ of certiorari denied en 
banc by 968 So. 2d 948, 2007 Miss. LEXIS 
658 (Miss. 2007). 

Trial court properly denied defendant's 
motions for judgment notwithstanding 
the verdict or, in the alternative, a new 
trial, where all of the evidence pointed to 
the fact that defendant committed the 
armed robbery; it was clear from the re- 
cord and from defendant's statements that 
there was sufficient evidence for the jury 
to have convicted him and it was the job of 
the jury to determine which witnesses 
were credible and which were not. Nason 
v. State, 840 So. 2d 788 (Miss. Ct. App. 
2003). 

Application of the Biggers factors to 
defendant's case established that: (1) the 
victim of the armed robbery had ample 
opportunity to observe defendant; (2) 
while defendant was present in the store, 
there was nothing to distract the victim's 
attention from him; (3) the victim phoned 



a description of the robber to the police 
department immediately after the rob- 
bery; (4) the victim did not express any 
uncertainty about the identification of de- 
fendant; and (5) the time between the 
robbery and the identification was short; 
thus, there were sufficient indicia of reli- 
ability to allow the identification of defen- 
dant and defendant's convictions for 
armed robbery and possession of a firearm 
by a convicted felon were affirmed. Fergu- 
son v. State, 856 So. 2d 334 (Miss. Ct. App. 
2003). 

In a prosecution for robbery, evidence 
that the defendant threatened to rape one 
of the victims and that he committed two 
acts of sexual battery upon her was ad- 
missible to show a continuing scheme to 
terrorize his victims, thereby ensuring 
their continued passivity and guarding 
against the possibility of resistance as his 
associates continued the process of looting 
a business. Weathersby v. State, 769 So. 
2d 857 (Miss. Ct. App. 2000). 

A defendant who was convicted of 
armed robbery was entitled to an eviden- 
tiary hearing pursuant to §§ 99-39-13 
through 99-39-23 on the issue of whether 
he was afforded ineffective assistance of 
counsel during the plea process, where the 
defendant alleged that his attorney erro- 
neously informed him that if he accepted 
the prosecution's plea bargain offer of 15 
years imprisonment he would be eligible 
for parole after serving 3 years and 9 
months of his sentence, and that he would 
not have accepted the prosecution's plea 
bargain offer had he known that he would 
be ineligible for parole for 10 years pursu- 
ant to § 47-7-3(l)(d), which provides that 
a person convicted of robbery and sen- 
tenced to more than 10 years imprison- 
ment shall not be eligible for parole until 
after serving at least 10 years of the 
sentence. Alexander v. State, 605 So. 2d 
1170 (Miss. 1992). 

Notwithstanding that the state failed to 
prove that a deadly weapon was displayed 
at the time motel operator was sprayed 
with mace, defendant's conviction of an 
attempt to commit armed robbery of the 
motel operator was supported by evidence 
showing that defendant, along with oth- 
ers, planned the armed robbery, armed 
and transported themselves to the motel 
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site, with the defendant and another hid- 
den in the back seat of the automobile 
used in the commission of the crime, and 
by shooting at the motel operator to effec- 
tuate and escape. Edwards v. State, 500 
So. 2d 967 (Miss. 1986). 

A money box stolen from the store by 
armed robbers was admissible in evidence 
at their trial where, prior to admission, 
the prosecution elicited a creditable chain 
of custody through the testimony of the 
store clerk who was on duty on the night 
of the robbery, and defense counsel for 
each of the robbers was afforded an oppor- 
tunity to re-cross-examine the clerk fol- 
lowing the introduction of the box. Evans 
v. State, 499 So. 2d 781 (Miss. 1986). 

Admission into evidence at an armed 
robbery trial of hearsay statements of 2 
detectives not for the purpose of showing 
the information upon which those detec- 
tives acted, but in an effort to prove the 
truth of the matter asserted in the state- 
ments, and to bolster the state's case, 
constituted reversible error. Bridgeforth v. 
State, 498 So. 2d 796 (Miss. 1986). 

In a prosecution for armed robbery, evi- 
dence that the victim had been stabbed 
with a knife three times and shot through 
the chest during the course of the armed 
robbery was properly admitted, notwith- 
standing the contention that this was evi- 
dence of an entirely different crime from 
that for which defendant had been in- 
dicted, where the exhibition of a deadly 
weapon was a key element of the crime of 
armed robbery and a description of the 
crime could not be made adequately with- 
out describing the weapons used and what 
was done with those weapons. Page v. 
State, 369 So. 2d 757 (Miss. 1979). 

Jury issue was presented as to whether 
or not defendant took pistol and police car 
from policemen for the purpose of perma- 
nently depriving the owners of their prop- 
erty or whether or not he took the prop- 
erty with no intention of permanently 
depriving the owners of its possession but 
merely for the purpose of resisting arrest. 
Thomas v. State, 278 So. 2d 469 (Miss. 
1973). 

The admission of the testimony of the 
victim of an alleged robbery that cash 
money and checks had been taken from 
him was not error, even though the police 



seized the funds at the time when they 
captured the defendant and subsequently 
returned the funds to the victim, and, 
similarly, the admission of the victim's 
testimony that the police subsequently 
returned the funds to him was not preju- 
dicial. Gisch v. State, 259 So. 2d 118 (Miss. 
1972). 

In an armed robbery prosecution, where 
the defendant's only defense on the merits 
was his insanity at the time of the com- 
mission of the offense, the jury, in deter- 
mining defendant's sanity at the time of 
the crime, could consider the fact that 
defendant had testified in an intelligent 
and perceptive manner. E slick v. State, 
238 Miss. 666, 119 So. 2d 355 (1960). 

In a robbery prosecution against a 
daughter, who had testified that she had 
grabbed her mother's metal box contain- 
ing money and a pistol and fled to prevent 
the mother from obtaining the pistol, evi- 
dence that on several occasions the 
mother had shot at members of the ac- 
cused's family should have been permitted 
to go to the jury as tending to show the 
bias and prejudice of the mother, who was 
a prosecuting witness, even though it was 
not part of the res gestae. Hardin v. State, 
232 Miss. 470, 99 So. 2d 600 (1958). 

9. — Identification. 

Evidence was sufficient to support de- 
fendant's armed robbery conviction be- 
cause: (1) the victim made a positive pre- 
trial identification of defendant when she 
picked his picture out of a photographic 
lineup three days after the robbery oc- 
curred; (2) an accomplice positively iden- 
tified defendant as the perpetrator; (3) the 
officer told the jury about the search that 
was conducted at defendant's residence 
and where and how the gun was found; 
and (4) the accomplice stated that defen- 
dant owned a gun. Trammell v. State, 62 
So. 3d 424 (Miss. Ct. App. 2011). 

Trial court did not err in denying defen- 
dant's motion to suppress a robbery vic- 
tim's pretrial identification of him there 
was substantial credible evidence sup- 
porting the trial court's ruling that there 
was not a substantial likelihood of irrepa- 
rable misidentification when a six-pack 
photographic lineup was not impermissi- 
bly suggestive, the victim had ample op- 
portunity to view defendant at the time of 
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the crime, and from her testimony, it was 
clear that the victim paid a great deal of 
attention to defendant; throughout the 
case, including pretrial identification, the 
victim never wavered in her identification 
of defendant as her attacker, and she gave 
a detailed description of defendant, iden- 
tified him from two photographs without 
hesitating, and positively identified him 
during trial more than once. Williams v. 
State, 40 So. 3d 630 (Miss. Ct. App. 2010). 

Although a show-up identification was 
inappropriate where the defendant was 
already in custody and the eyewitness was 
not grievously injured nor was there any 
threat that he was unavailable for a later 
line-up, the trial court did not err in 
failing to suppress evidence of the 
show-up identification where the eyewit- 
ness had an excellent opportunity to view 
the defendant during the robbery and had 
made the identification within 24 hours of 
the robbery. Outerbridge v. State, 947 So. 
2d 279 (Miss. 2006). 

Defendant's argument on appeal was 
that there was no personal in-court iden- 
tification of him as one of the men who 
participated in the robbery. However, the 
judge had recessed court for lunch and 
defendant failed to return to court on his 
bond, and upon a motion by the State, 
trial proceeded in his absence; because 
defendant chose not to return for his trial, 
he could not complain that he was not 
personally identified in court, where it 
was a consequence of his own voluntary 
act. McCoy v. State, 881 So. 2d 312 (Miss. 
Ct. App. 2004). 

Defendant was properly convicted of 
armed robbery where a convenience store 
clerk identified defendant in a photo- 
graphic array as the person who entered 
the store, pulled the store gun on the 
clerk, and demanded money from the reg- 
ister. Scott v. State, 877 So. 2d 549 (Miss. 
Ct. App. 2004). 

State's identification of defendant con- 
sisted of the victim's eyewitness identifi- 
cation from a photo line-up and in-court 
identification, and a videotape of the rob- 
bery which showed the robber; moreover, 
the trial court instructed the jury to con- 
sider Neil v. Biggers to determine whether 
the identification made by the victim was 
credible and reliable, and the jury re- 



solved the issue of credibility in favor of 
the State's witnesses. Thus, the evidence 
was sufficient to sustain defendant's con- 
victions for robbery with the use of a 
deadly weapon, and aggravated assault. 
Houston v. State, 887 So. 2d 808 (Miss. Ct. 
App. 2004), writ of certiorari denied by 
888 So. 2d 1177, 2004 Miss. LEXIS 1448 
(Miss. 2004). 

A robbery victim's in-court identifica- 
tion of the defendant was not tainted by 
her extensive observation of the defen- 
dant at a pre-trial parole revocation hear- 
ing where the victim testified at the sup- 
pression hearing concerning her ample 
opportunity to observe the defendant at 
the time of the robbery. Saucier v. State, 
562 So. 2d 1238 (Miss. 1990). 

At trial of charge of armed robbery of 
bank, the asking of a question of a finger- 
print expert as to whether in the expert's 
opinion the defendant had touched a petty 
cash slip left at the crime scene, while 
overly broad, was not irreversible error in 
view of the fact that the defendant was 
linked to the scene by his fingerprints on 
the door of the bank, and by the identifi- 
cation by 2 eyewitnesses. Giles v. State, 
501 So. 2d 406 (Miss. 1987). 

Even though it was possible that the 
jury would infer from a FBI fingerprint 
card that defendant had been involved in 
prior criminal activity, the admission into 
evidence of such a card at a trial of a 
charge of armed robbery of a bank was not 
error, where it was essential to the state's 
establishment of the identity of finger- 
prints on the bank door and the petty cash 
receipts slip found in the bank and, more- 
over, among the exceptions to the rule 
limiting admissibility of evidence of other 
crimes is when the evidence is used for 
identification. Giles v. State, 501 So. 2d 
406 (Miss. 1987). 

Sales clerk's in-court identification of 
armed robbery defendant was not tainted 
because prior to trial she had identified 
him from a photograph of a police lineup 
in which he was the only person wearing a 
fishing hat like the one worn by the jew- 
elry store robber, where, on the day of the 
robbery, the sales clerk had furnished the 
police with a composite sketch of the rob- 
ber, and in court she had repeated her 
identification of defendant with great con- 
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viction. Foster v. State, 493 So. 2d 1304 
(Miss. 1986). 

A photograph lineup, held some 6 
months after the armed robbery, consist- 
ing of 5, 3 inch by 5 inch, photographs of 
various men, including the defendant who 
was in no way conspicuously singled out, 
was not so unnecessarily suggestive as to 
taint positive in-court identification of de- 
fendant as the robber by the victim, who 
had also identified defendant at the pho- 
tograph lineup. Ex parte Baxley, 496 So. 
2d 688 (Ala. 1986). 

In court identification of defendant as 
person who committed armed robbery in 
drugstore is not impermissibly tainted by 
prior showup at drugstore or by newspa- 
per article in which defendant's photo- 
graph has appeared where, under totality 
of circumstances, there is no substantial 
likelihood that witnesses have misidenti- 
fied defendant due to fact that witnesses 
had ample opportunity and reason to re- 
member defendant's faith, witnesses de- 
scription of robber to police conform gen- 
erally with defendant's actual 
appearance, and witnesses positively 
identified defendant at lineup held one 
month after crime. Lannom v. State, 464 
So. 2d 492 (Miss. 1985). 

In a robbery prosecution, testimony of a 
deputy sheriff investigating the robbery 
that he took the prosecuting witness into 
a store and asked him if he saw the two 
men who had robbed him, whereupon the 
prosecuting witness pointed out the ac- 
cused and another, was admissible for the 
purpose of showing that the accused was 
lawfully arrested upon a reasonable belief 
that he was the guilty person. Reed v. 
State, 232 Miss. 432, 99 So. 2d 455 (1958). 

Letter from the Federal Bureau of Iden- 
tification, offered by defendant, to the ef- 
fect that no fingerprints lifted on robbed 
premises matched defendant's was prop- 
erly excluded since it contained no certifi- 
cate or copies of the fingerprints com- 
pared. Wooton v. Bethea, 209 Miss. 374, 47 
So. 2d 158 (1950). 

Admission of evidence of prior extraju- 
dicial identification of defendant as a par- 
ticipant in the robbery by prosecuting 
witness who also identified defendant at 
the trial could not be complained of, where 
evidence of the earlier identification out of 



court was admitted without objection. 
Flegg v. State, 202 Miss. 179, 30 So. 2d 
615 (1947). 

In prosecution for robbery with deadly 
weapon, where person robbed could not 
positively identify accused, evidence that 
witness reaching reported scene of rob- 
bery few minutes later saw accused fifty 
yards away armed with rifle and that 
accused shot witness, held competent as 
showing identity of robber and accused's 
guilt of robbery, though it was evidence of 
a separate crime. Brown v. State, 171 
Miss. 157, 157 So. 363 (1934). 

10. —Prior to other offenses. 

Corroborated testimony indicated that 
the incident began as a demand by defen- 
dant and his accomplice for the victim to 
give them some money, and the testimony 
also indicated that when the victim re- 
fused to hand over any money, defendant 
and his accomplice threatened the victim, 
attacked him with weapons, and left his 
unconscious body on the street; there was 
sufficient evidence from which the jury 
could find the necessary elements of rob- 
bery, and the circuit court did not err in 
denying defendant's motion for a directed 
verdict. Ames v. State, 17 So. 3d 130 (Miss. 
Ct. App. 2009), writ of certiorari denied by 
17 So. 3d 99, 2009 Miss. LEXIS 433 (Miss. 
2009). 

In a prosecution for armed robbery, evi- 
dence of the defendant's prior conviction of 
attempted strong-armed robbery was 
properly admitted into evidence where the 
defendant had testified that he would not 
hurt anyone in order to obtain money. 
When the defendant injected his "charac- 
ter for peaceableness or violence" into the 
trial, the prosecution was entitled to rebut 
his protestations that he was not prone to 
violence; the prosecution was properly al- 
lowed to challenge the truthfulness of the 
defendant's statement that he would not 
threaten anyone by showing that in the 
past he had done exactly what he said he 
would not do. Rowe v. State, 562 So. 2d 
121 (Miss. 1990). 

Even though it was possible that the 
jury would infer from a FBI fingerprint 
card that defendant had been involved in 
prior criminal activity, the admission into 
evidence of such a card at a trial of a 
charge of armed robbery of a bank was not 
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error, where it was essential to the state's 
establishment of the identity of finger- 
prints on the bank door and the petty cash 
receipts slip found in the bank and, more- 
over, among the exceptions to the rule 
limiting admissibility of evidence of other 
crimes is when the evidence is used for 
identification. Giles v. State, 501 So. 2d 
406 (Miss. 1987). 

At an armed robbery trial, state's elici- 
tation of testimony from the girl friend of 
defendant's accomplice which implicated 
defendant in the theft of cash, handguns 
and personal checks belonging to the wit- 
ness's parents constituted a plain and 
reversible error, since the theft was wholly 
unrelated to the crime at issue, and preju- 
diced the minds of the jurors against the 
defendant. Usry v. State, 498 So. 2d 373 
(Miss. 1986). 

At armed robbery trial, where defense 
counsel, on cross-examination of state's 
witness, elicited information concerning 
stolen guns, thus inviting prosecutor to 
follow-up on that line of questioning on 
re-direct, defendant was not in a position 
to complain that evidence of a crime or 
offense other than the one with which he 
was charged had erroneously been admit- 
ted into evidence. Brown v. State, 495 So. 
2d 508 (Miss. 1986). 

Defendant charged with armed robbery 
is denied fair trial by introduction of detail 
surrounding prior conviction and evidence 
of other crimes not resulting in convic- 
tions; error may be raised on appeal not- 
withstanding defendant's failure to object 
at time of trial where development of 
inadmissible detail is lengthy and repeti- 
tious. Gallion v. State, 469 So. 2d 1247 
(Miss. 1985). 

Where the prosecuting witness had de- 
nied that she had ever been convicted of 
any offenses other than driving without a 
driver's license and permitting gambling 
on premises occupied by her, the accused 
was entitled to show other convictions of 
the prosecuting witness by a deputy cir- 
cuit clerk, whose office was a custodian of 
the docket of a man who was formerly a 
justice of the peace. Hardin v. State, 232 
Miss. 470, 99 So. 2d 600 (1958). 

In prosecution for robbery with deadly 
weapon, where person robbed could not 
positively identify accused, evidence that 



witness reaching reported scene of rob- 
bery few minutes later saw accused fifty 
yards away armed with rifle and that 
accused shot witness, held competent as 
showing identity of robber and accused's 
guilt of robbery, though it was evidence of 
a separate crime. Brown v. State, 171 
Miss. 157, 157 So. 363 (1934). 

In prosecution for robbery with deadly 
weapon, sheriff's testimony as to ac- 
cused's flight and subsequent capture held 
admissible as against complaint that evi- 
dence was of flight from subsequent shoot- 
ing of witness and not from robbery, where 
two crimes were so closely related in time 
that flight from one could not be shown 
without showing other unless evidence of 
second crime were excluded. Brown v. 
State, 171 Miss. 157, 157 So. 363 (1934). 

11. —Confession of accused. 

Post arrest confessions of 3 defendants 
charged with armed robbery were prop- 
erly admitted into evidence via testimony 
of police officer where none of the confes- 
sions implicated one of the codefendants. 
Evans v. State, 499 So. 2d 781 (Miss. 
1986). 

At the joint trial of 2 defendants 
charged with armed robbery, the admis- 
sion of their confessions, found to have 
been otherwise admissible, in the state's 
case-in-chief, did not violate each defen- 
dant's right to confrontation of witnesses 
and was not improper, although both con- 
fessions incriminated each defendant and 
neither of them took the stand, where, 
upon the admission of the confessions; the 
trial judge instructed the jury that each 
confession could not be considered as evi- 
dence against the other defendant, that 
the confessions were almost identical in 
every detail, and that each defendant ad- 
mitted his own guilt. Seales v. State, 495 
So. 2d 475 (Miss. 1986). 

Armed robbery defendant's confession 
was not inadmissible as product of illegal 
arrest where there was probable cause for 
the arrest. Moore v. State, 493 So. 2d 1295 
(Miss. 1986). 

12. Sufficiency of evidence; generally. 

Evidence was sufficient to establish the 
elements of armed robber beyond a rea- 
sonable doubt because defendant failed to 
show how a DNA analysis would aid his 
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defense in any way, and both victims iden- 
tified defendant as one of the two men who 
robbed them; in addition to the in-court 
identifications, on the night of the robbery, 
both victims identified defendant from a 
photo array as one of the robbers. Lewis v. 
State, 112 So. 3d 1092 (Miss. Ct. App. 
2013). 

Verdict convicting defendant of armed 
robbery was not contrary to the over- 
whelming weight of the evidence because 
a co-conspirator's testimony was corrobo- 
rated in part by three witnesses; the tes- 
timony was not inherently unreliable or 
substantially impeached because a large 
part of it was corroborated by other evi- 
dence or testimony. Foster v. State, — So. 
3d — , 2013 Miss. App. LEXIS 135 (Miss. 
Ct. App. Mar. 26, 2013). 

Conviction for armed robbery was not 
contrary to the weight of the evidence. An 
eyewitness testified that defendant stole a 
gun and backpack from the victim, the 
jury could draw the reasonable inference 
from the evidence that defendant had mo- 
tive to rob the victim, and the victim 
testified that defendant placed a gun at 
the back of the victim's head. Renfro v. 
State, 118 So. 3d 560 (Miss. 2013). 

Evidence was sufficient to convict defen- 
dant of aggravated assault and armed 
robbery and the verdicts were not against 
the weight of the evidence as he was 
present, consenting, aiding, and abetting 
the commission of the robbery by one of 
the accomplices, and the two accomplices' 
testimony was more than slightly sup- 
ported by corroborating eyewitness testi- 
mony and forensic evidence. Grossley v. 
State, 127 So. 3d 1143 (Miss. Ct. App. 
2013), writ of certiorari denied by 131 So. 
3d 577, 2014 Miss. LEXIS 26 (Miss. 2014). 

Sufficient evidence supported defen- 
dant's conviction for armed robbery, Miss. 
Code Ann. § 97-3-79, because the victim's 
identification of defendant as the robber 
was based on, inter alia, defendant being 
a frequent customer of the store, defen- 
dant doing odd jobs at the store, and the 
victim recognizing defendant's voice and 
distinctive speech pattern; the victim 
stated several times she was one hundred 
percent sure that defendant had robbed 
her store. Lewis v. State, 110 So. 3d 814 
(Miss. Ct. App. 2013), writ of certiorari 



denied by 131 So. 3d 577, 2014 Miss. 
LEXIS 22 (Miss. 2014). 

Defendant's conviction for armed rob- 
bery was proper, as an eyewitness identi- 
fied defendant, clothes matching those 
worn by a robber on a surveillance video 
were found at defendant's home, and de- 
fendant confessed. Pinkston v. State, 50 
So. 3d 1027 (Miss. Ct. App. 2010). 

Defendant's conviction for robbery by 
use of a deadly weapon was appropriate 
because the evidence was sufficient. There 
were surveillance videos documenting 
both of defendant's visits to the gas sta- 
tion; the jury heard the codefendants tes- 
tify that defendant was involved with the 
planning and execution of the robbery, 
which included testimony that defendant 
was the lookout and that he was supposed 
to wave his hand if it was clear to rob the 
clerk; and surveillance video showed de- 
fendant waiving his hand shortly before 
the clerk was robbed. Pritchett v. State, 32 
So. 3d 545 (Miss. Ct. App. 2010). 

Evidence was sufficient to support de- 
fendant's conviction for robbery because 
defendant pointed a gun at the victim and 
demanded money, which he ultimately 
got; the verdict was not against the over- 
whelming weight of the evidence because 
the victim consistently identified defen- 
dant as her attacker. Williams v. State, 40 
So. 3d 630 (Miss. Ct. App. 2010). 

Defendant's convictions for house bur- 
glary, aggravated assault, armed robbery, 
and auto theft were proper because the 
evidence was sufficient. In part, defendant 
severely beat the victim, demanded that 
she give him her purse, and then took her 
purse, a gun, and a set of keys to the 
victim's vehicle. The victim later identi- 
fied defendant, based upon her own inde- 
pendent recollection, in a photographic 
lineup. Brunner v. State, 37 So. 3d 645 
(Miss. Ct. App. 2009), writ of certiorari 
denied by 36 So. 3d 455, 2010 Miss. LEXIS 
323 (Miss. 2010). 

Evidence, including photographic proce- 
dure used to identify defendant and testi- 
mony of two victims that they were placed 
in fear of immediate injury as a gun was 
pointed at each of them in order to induce 
them to hand over money from each of 
their case registers, was sufficient to con- 
vict defendant of two counts of armed 
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robbery in violation of Miss. Code Ann. 
§ 97-3-79. Conner v. State, 26 So. 3d 383 
(Miss. Ct. App. 2009), writ of certiorari 
denied by 24 So. 3d 1038, 2010 Miss. 
LEXIS 36 (Miss. 2010). 

There was sufficient evidence to convict 
defendant of three counts of armed rob- 
bery. The jury was presented with testi- 
mony and evidence that defendant feloni- 
ously took money from three victims, 
against their will, by putting each man in 
fear of immediate injury by the exhibition 
of a deadly weapon, i.e., the gun. A ratio- 
nal jury could have found the essential 
elements of armed robbery beyond a rea- 
sonable doubt. Johnson v. State, 29 So. 3d 
738 (Miss. 2009). 

In defendant's trial on a charge of capi- 
tal murder, the court rejected defendant's 
claim that the prosecution failed to pro- 
duce evidence sufficient to convict him of 
the underlying felony of robbery because 
defendant's possession of the deceased vic- 
tim's wallet created a reasonable infer- 
ence that the property was stolen; the 
State's theory of the case was that defen- 
dant went back to the motel where he and 
the victim had been staying to get back 
what was rightfully his-the money in the 
victim's wallet, and the evidence, al- 
though circumstantial, supported this 
theory. During the State's case-in-chief, 
evidence was presented to establish that, 
after defendant left the motel earlier in 
the day, the victim feared his return, and 
when defendant did return and was un- 
able to access the room, a motel employee 
told him that the door was locked from the 
inside; additional evidence was presented 
that defendant had received a significant 
amount of money from his mother for a 
business that he planned to start and that 
defendant was supporting the victim and 
was the source of the cash found inside 
her wallet. Goff v. State, 14 So. 3d 625 
(Miss. 2009), modified by 2009 Miss. 
LEXIS 406 (Miss. Aug. 27, 2009), writ of 
certiorari denied by 559 U.S. 944, 130 S. 
Ct. 1513, 176 L. Ed. 2d 122, 2010 U.S. 
LEXIS 1251, 78 U.S.L.W. 3480 (2010). 

Sufficient evidence existed to support 
defendant's conviction for capital murder 
when the evidence showed defendant was 
angry with the victim about his employ- 
ment arrangement with the victim; defen- 



dant's girlfriend testified that defendant 
took the victim's money, credit cards, and 
car keys during the course of the murder. 
Lima v. State, 7 So. 3d 903 (Miss. 2009). 

Evidence was sufficient to support de- 
fendant's convictions of murder and 
armed robbery where defendant's com- 
panions testified that they accompanied 
defendant to the victim's home seeking 
employment; that the victim told them 
that they could spend the night rather 
than driving all the way home; that defen- 
dant told them that he was going to rob 
the victim; that defendant headed toward 
the victim's bedroom after the victim re- 
tired; that as his companions left the 
home, they heard gunshots coming from 
the bedroom and that one looked back and 
saw defendant taking the victim's wallet 
out of his pocket; and that defendant 
jumped into their vehicle as they were 
departing and he had blood on him and 
was carrying a gun. Further evidence was 
justified defendant's conviction was testi- 
mony that defendant was angry with the 
victim for docking his pay after finding 
him sleeping on the job and the testimony 
of defendant's brother that defendant ad- 
mitted commission of the offenses. Lewis 
v. State, 997 So. 2d 1001 (Miss. Ct. App. 
2009). 

Trial court did not err in denying a 
defendant's motions for a directed verdict 
and a judgment notwithstanding the ver- 
dict because the evidence was sufficient to 
support a conviction of three counts of 
armed robbery, under Miss. Code Ann. 
§ 97-3-79, where the defendant took 
money from an illegal dice game at gun- 
point in an amount that was more than 
what he claimed rightfully belonged to 
him. Croft v. State, 992 So. 2d 1151 (Miss. 
2008). 

Evidence was sufficient to sustain a 
conviction for attempted armed robbery 
because defendant disguised himself as a 
woman, entered the bank with his co- 
defendants, and shuffled around ner- 
vously as another defendant attempted to 
hold up the teller with a handgun, all the 
while shielding his face from view. There- 
after, defendant was caught attempting to 
escape from the abandoned safe house and 
he was still wearing the same women's 
skirt that he wore during the attempted 
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robbery. Glenn v. State, 996 So. 2d 148 
(Miss. Ct. App. 2008). 

Motion for a new trial was properly 
denied in an armed robbery case under 
Miss. Code Ann. § 97-3-79 because the 
verdict was not so contrary to the over- 
whelming weight of the evidence that it 
amounted to an unconscionable injustice 
where a victim identified defendant as the 
man who approached her in a store park- 
ing lot, demanded money, and tried to stab 
her. The victim testified that the parking 
lot was well lit, the victim had a lengthy 
encounter with defendant, she positively 
identified him from a photo lineup and 
later at trial, and a car matching the 
description given by the victim and regis- 
tered to defendant's sister was located 
nearby; moreover, the conviction was still 
proper, even if the State was unable to 
prove that defendant obtained money 
from the victim. Lafont v. State, 9 So. 3d 
1143 (Miss. Ct. App. 2008), writ of certio- 
rari denied by 12 So. 3d 531, 2009 Miss. 
LEXIS 236 (Miss. 2009). 

Evidence was sufficient to convict defen- 
dant of armed robbery because (1) two 
eyewitnesses stated that they gave defen- 
dant a ride to the casino on the evening of 
the robbery and that he returned shortly 
thereafter with a woman's purse; (2) they 
saw him go through the contents of the 
purse, pull out a cash voucher, and then 
throw the purse out the window; (3) the 
victim was able to identify defendant as 
the man who robbed her of her purse at 
gunpoint; (4) the victim stated that there 
was a cash voucher in her purse; and (5) 
two police officers testified that defendant 
confessed to robbing the victim at a ca- 
sino; thus, defendant's motion for a judg- 
ment notwithstanding the verdict was 
properly denied. Carey v. State, 4 So. 3d 
370 (Miss. Ct. App. 2008), writ of certio- 
rari denied by 11 So. 3d 1250, 2009 Miss. 
LEXIS 114 (Miss. 2009). 

Defendant's motion for a new trial was 
properly denied where the evidence was 
sufficient to convict defendant of armed 
robbery, Miss. Code Ann. § 97-3-79; wit- 
ness testimony identified defendant as 
one of the co-participants in the armed 
robbery and the accomplice testimony was 
reasonable and not improbable or self- 
contradictory. Dorsey v. State, 986 So. 2d 
1080 (Miss. Ct. App. 2008). 



Evidence was sufficient to sustain de- 
fendant's conviction for armed robbery be- 
cause the State presented eyewitness tes- 
timony of the armed robbery and a 
positive identification of defendant as the 
perpetrator. The testimony of the store 
clerk was consistent with the evidence in 
the surveillance tape and photographs. 
Jones v. State, 993 So. 2d 386 (Miss. Ct. 
App. 2008), writ of certiorari denied by 
997 So. 2d 924, 2008 Miss. LEXIS 503 
(Miss. 2008). 

Where defendant and his cohort had 
been riding around discussing ways to 
make money, they approached the victims' 
house, knocked on the door, made up a 
story about running out of gas, then shot 
two victims, and fled the house when one 
of the victims' did not go down after being 
shot multiple times. The State proved the 
essential elements of armed robbery in 
violation of Miss. Code Ann. § 97-3-79. 
Hughes v. State, 983 So. 2d 270 (Miss. 
2008), writ of certiorari denied by 555 U.S. 
1052, 129 S. Ct. 633, 172 L. Ed. 2d 620, 
2008 U.S. LEXIS 8544, 77 U.S.L.W. 3324 
(2008). 

There was sufficient evidence to prove 
defendant committed armed robbery 
where witnesses testified that a store 
manager had a purse and bank deposits in 
her hand when the suspect snatched them 
and ran away, that they interpreted the 
suspect's comments, such as telling them 
not to move and not to be a hero, as 
threats, and that they were afraid; fur- 
ther, the suspect was wearing a mask, was 
dressed all in black, and displayed a knife, 
and officers tracked defendant's scent 
around the rear of a building, discovered 
defendant lying on the ground in the 
woods in the same spot as the bank bags. 
Denman v. State, 964 So. 2d 620 (Miss. Ct. 
App. 2007). 

Although victims could not positively 
identify defendant as a second gunman 
who entered their apartment, they were 
able to provide police with a description, a 
stocking cap, clothing, and a gun; a rea- 
sonable jury could have found defendant 
guilty of burglary and robbery beyond a 
reasonable doubt. Guyton v. State, 962 So. 
2d 722 (Miss. Ct. App. 2007). 

Trial court did not err by denying defen- 
dant's motions for judgment notwith- 
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standing the verdict and for a new trial 
after he was convicted of rape, kidnap- 
ping, and armed robbery because the evi- 
dence, viewed in the light most favorable 
to the prosecution, showed that: (1) defen- 
dant bound the victim and forcibly raped 
her, threatening her with a knife; (2) DNA 
testing from the rape kit showed the pres- 
ence of semen but no sperm in the victim's 
vagina, consistent with a male donor not 
reaching ejaculation; (3) defendant forced 
the victim into her car; and (4) defendant 
forced the victim to make an ATM with- 
drawal and give him the cash. Taggart v. 
State, 957 So. 2d 981 (Miss. 2007). 

In an armed robbery case, where defen- 
dant challenged the weight of the evi- 
dence in his motion for a new trial, the 
evidence showed that: (1) there was de- 
tailed evidence from several sources es- 
tablishing that three masked men effectu- 
ated a robbery of a store by threatening 
the cashier with a gun; (2) defendant was 
identified as the gunman by his two ac- 
complices; and (3) defendant's general de- 
scription was consistent with the descrip- 
tion of the gunman given by the cashier; 
thus, the evidence did not preponderate so 
heavily against the verdict that an uncon- 
scionable injustice would result without a 
new trial and defendant's motion for a 
new trial was properly denied. Evans v. 
State, 957 So. 2d 430 (Miss. Ct. App. 
2007). 

Evidence was sufficient to convict defen- 
dant of armed robbery under Miss. Code 
Ann. § 97-3-79 because: (1) while the vic- 
tim never testified that he was afraid or in 
fear, the evidence enabled a jury to find 
beyond a reasonable doubt that he antici- 
pated that personal injury would result if 
he did not follow defendant's instructions; 
(2) the victim acknowledged that during 
the robbery he was nervous and worried 
about how his friends and relatives would 
fare without him; (3) an accomplice testi- 
fied that, after a shot was fired, the victim 
prayed for forgiveness for his sins; and (4) 
the victim behaved compliantly when 
threatened with the gun. Evans v. State, 
957 So. 2d 430 (Miss. Ct. App. 2007). 

Defendant's convictions for murder, 
armed robbery, and shooting into an occu- 
pied dwelling were appropriate because 
the evidence was sufficient: two witnesses 



testified to seeing defendant shoot the 
victim; a witness further testified to ob- 
serving defendant removing the victim's 
clothing and wallet; and a female testified 
to a shot being fired through her front 
door at approximately the time that the 
victim was shot. Conner v. State, 971 So. 
2d 630 (Miss. Ct. App. 2007), writ of cer- 
tiorari denied by 973 So. 2d 244, 2007 
Miss. LEXIS 682 (Miss. 2007). 

Under Miss. Code Ann. § 97-3-79, the 
essential elements of armed robbery in- 
cluded: (1) a felonious taking or attempt to 
take; (2) from the person or from the 
presence; (3) the personal property of an- 
other; (4) against his will; (5) by violence 
to his person or by putting such person in 
fear of immediate injury to his person by 
the exhibition of a deadly weapon; defen- 
dant's admission to accomplishing what 
the state intended to prove at trial was a 
sufficient factual basis for the trial judge 
to accept defendant's guilty plea for the 
crime of armed robbery. Gladney v. State, 
963 So. 2d 1217 (Miss. Ct. App. 2007). 

Defendant and his accomplice had con- 
summated the act of armed robbery before 
they decided to return defendant's prop- 
erty to him because the offense was com- 
plete when they attempted the offense; 
thus, defendant was not entitled to a di- 
rected verdict, a peremptory instruction, 
or a judgment notwithstanding the ver- 
dict because abandonment could not occur 
after the crime had taken place. White v. 
State, 969 So. 2d 72 (Miss. Ct. App. 2007), 
writ of certiorari denied en banc by 968 
So. 2d 948, 2007 Miss. LEXIS 658 (Miss. 
2007). 

Where defendant and his accomplice 
entered a food market with a gun, ordered 
the employee to lay down, and took money 
out of the safe, ample evidence supported 
the verdict convicting defendant of con- 
spiracy to commit armed robbery. The jury 
heard testimony that there were phone 
calls between defendant and his accom- 
plice the day before and the day of the 
robbery. Herring v. State, 938 So. 2d 1251 
(Miss. Ct. App. 2006), writ of certiorari 
denied by 939 So. 2d 805, 2006 Miss. 
LEXIS 752 (Miss. 2006). 

There was sufficient evidence to uphold 
a conviction for conspiracy to commit 
armed robbery under Miss. Code Ann. 
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§ 97-1-1 where the evidence showed that 
defendant was in a casino with the other 
perpetrators, he stood behind one of them 
as a robbery took place, he ran out with 
them, and he received a portion of stolen 
money. Quawrells v. State, 938 So. 2d 370 
(Miss. Ct. App. 2006). 

Defendant's conviction for armed rob- 
bery was proper because a store supervi- 
sor identified defendant from the surveil- 
lance tape of the robbery, an employee and 
his friend identified the jacket that defen- 
dant was wearing as the one the robber 
was wearing, and defendant was appre- 
hended with the exact items stolen from 
the store as well as a gun. McFarland v. 
State, 936 So. 2d 960 (Miss. Ct. App. 
2006). 

In a capital murder case, the evidence 
was sufficient to sustain the underlying 
armed robbery because a witness testified 
that two males wearing ski masks and 
gloves and brandishing pistols entered the 
store, pointed their guns at the witness 
and the victim, ordered them to hand over 
the money, and the victim was shot and 
killed during the robbery. Duncan v. State, 
939 So. 2d 772 (Miss. 2006). 

Trial court did not err in denying defen- 
dant's motion for judgment notwithstand- 
ing the verdict or new trial where the 
evidence was overwhelmingly in favor of 
the guilty verdict convicting defendant of 
armed robbery; defendant was positively 
identified by two eyewitnesses, concealed 
money was found in his bed, and his alibi 
witness was inconsistent. Williams v. 
State, 923 So. 2d 990 (Miss. 2006). 

Prosecution presented sufficient evi- 
dence to support the conviction of defen- 
dant as the second gunman in a robbery, 
where an officer testified that he posi- 
tively identified defendant as the man 
who was driving the get-away car, co- 
defendant identified defendant as his 
partner in the robbery at the time of his 
arrest, and defendant failed to produce 
any witnesses or paperwork to corrobo- 
rate his alibi. Willis v. State, 911 So. 2d 
947 (Miss. 2005). 

There was ample evidence to support 
the jury's verdict convicting defendant of 
capital murder because (1) an accomplice 
testified that he and defendant attempted 
to rob the victims and thus proved the 



underlying felony of robbery, Miss. Code 
Ann. § 97-3-79; (2) three detectives testi- 
fied that defendant confessed to shooting 
the deceased victim; and (3) defendant's 
letters to the accomplice apparently ex- 
pressed defendant's concern in the accom- 
plice's testimony against him. Thus, the 
trial court did not err in denying defen- 
dant's motion to dismiss and for a judg- 
ment of acquittal. Moore v. State, 914 So. 
2d 185 (Miss. Ct. App. 2005), writ of cer- 
tiorari denied by 921 So. 2d 344, 2005 
Miss. LEXIS 745 (Miss. 2005). 

There was sufficient evidence to convict 
defendant of capital murder under Miss. 
Code Ann. § 97-3-19 with armed robbery 
as the underlying felony under Miss. Code 
Ann. § 97-3-79 in that he confessed to and 
described the murder and the accounts 
matched the cashier's and other wit- 
nesses'. Bush v. State, 895 So. 2d 836 
(Miss. 2005). 

State presented testimony from wit- 
nesses who identified defendant as the 
person who committed both the crimes 
charged. The first victim testified that 
while working at the convenience store, 
an individual later identified as defen- 
dant, held a box cutter near her neck, and 
took money out of the cash register and in 
the burglary case, the victim testified that 
she was awakened by her cousins scream- 
ing and directly confronted defendant; de- 
fendant's motions for a directed verdict, 
judgment notwithstanding the verdict, 
and a new trial, were therefore properly 
denied. Hill v. State, 912 So. 2d 991 (Miss. 
Ct. App. 2004), writ of certiorari denied by 
921 So. 2d 344, 2005 Miss. LEXIS 680 
(Miss. 2005). 

Defendant was properly convicted of 
armed robbery because even if defendant 
did not actually go into store and commit 
armed robbery, one could logically con- 
clude that defendant actively participated 
in the armed robbery as a lookout or 
driver of the getaway car for brother. 
Police also recovered a gun, cash, and food 
stamps located in a shoe box in defen- 
dant's girlfriend's apartment. Smith v. 
State, 904 So. 2d 1154 (Miss. Ct. App. 
2004). 

One man, who the victim identified as 
defendant, held a silver handgun to her 
head, and she testified that although he 
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was wearing pantyhose over his face, she 
could see right through to his face. Upon 
initial police response, she gave detailed 
physical descriptions of all three men and 
of their car, and when police apprehended 
the men at a local gas station, the victim 
was taken to the gas station, she immedi- 
ately identified defendant and the other 
two men, and officers found a silver gun on 
the front seat of the subject vehicle, and 
two other handguns in their car; the evi- 
dence was sufficient to support defen- 
dant's conviction for armed robbery. Mc- 
Coy v. State, 881 So. 2d 312 (Miss. Ct. App. 
2004). 

Sufficient evidence existed to convict 
defendant of capital murder with an un- 
derlying felony of armed robbery as defen- 
dant confessed to the murder after twice 
waiving his Miranda rights, defendant 
was seen leaving the murder scene, and 
the victim's blood was on defendant's 
clothing. Further, defendant's confession 
that he attacked the victim when she 
would not lend him money was sufficient 
to support a finding of armed robbery 
under Miss. Code Ann. § 97-3-79. Carr v. 
State, 880 So. 2d 1079 (Miss. Ct. App. 
2004). 

An abundance of evidence supported 
the charge of armed robbery by the exhi- 
bition of a deadly weapon, including de- 
fendant's confession to the trial court that 
he had possessed a handgun during the 
robbery, the victim's testimony at the plea 
hearing, and two other witnesses who 
were available to testify that defendant 
had admitted to robbing the store with a 
handgun. Therefore, defendant's guilty 
plea was valid notwithstanding defen- 
dant's post-sentencing denial of posses- 
sion of a handgun, and defendant's asser- 
tion that defendant only simulated having 
a weapon. Ray v. State, 876 So. 2d 1032 
(Miss. Ct. App. 2004). 

Trial court properly convicted defen- 
dant of armed robbery where defendant 
was identified on video brandishing a 
weapon in a store clerk's face and de- 
manding money. This evidence was suffi- 
cient to prove all elements of the crime. 
McDonald v. State, 881 So. 2d 895 (Miss. 
Ct. App. 2004). 

Evidence was sufficient to support de- 
fendant's armed robbery conviction, be- 



cause the evidence fairly permitted an 
inference that defendant purposely took 
from the victim a cigarette pack believed 
to contain contraband crack cocaine rocks 
through the use of a deadly weapon in the 
form of a knife. Woods v. State, 883 So. 2d 
583 (Miss. Ct. App. 2004). 

Evidence was sufficient to convict defen- 
dants of robbery with a deadly weapon 
where, at trial, the defense presented no 
credible evidence tending to demonstrate 
the innocence of defendants and offered no 
reasonable explanation for their actions; 
the evidence in favor of defendants was 
not overwhelmingly contrary to the ver- 
dict. Powell v. State, 878 So. 2d 144 (Miss. 
Ct. App. 2004), writ of certiorari denied by 
878 So. 2d 67, 2004 Miss. LEXIS 962 
(Miss. 2004). 

Evidence that defendants broke into a 
hotel room, assaulted one of the occupants 
with a gun, but aborted their plans after 
encountering unexpected resistance, was 
sufficient to establish that they possessed 
the requisite intent to commit an armed 
robbery; a victim's watch was found on the 
floor, and the jury could have found that 
defendants removed the watch with the 
intent to take it. Broomfield v. State, 878 
So. 2d 207 (Miss. Ct. App. 2003). 

Defendants' conviction of armed rob- 
bery was not against the overwhelming 
weight of the evidence as (1) they were 
identified as the men who broke into a 
hotel room, assaulted one of the occupants 
with a gun, but fled when they encoun- 
tered resistance; (2) duct tape found in the 
hotel room matched a roll of duct tape 
found in defendants' vehicle; and (3) they 
presented no credible evidence tending to 
demonstrate their innocence nor a reason- 
able explanation for their actions. Broom- 
field v. State, 878 So. 2d 207 (Miss. Ct. 
App. 2003). 

Defendant and the first co-defendant 
entered the car, the first co-defendant took 
the victim's money at gunpoint which was 
divided equally, a second co-defendant 
then shot and killed the victim with the 
gun defendant had brought, and defen- 
dant and the first co-defendant testified 
that they had planned the robbery, thus, 
the evidence was sufficient to support de- 
fendant's convictions for conspiracy to 
commit robbery with a deadly weapon, 
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robbery with a deadly weapon, and man- 
slaughter. Harrington v. State, 859 So. 2d 
1054 (Miss. Ct. App. 2003). 

In defendant's armed robbery prosecu- 
tion, the cashier not only felt the weapon 
at her side (a tool-like object), but also saw 
the weapon, and unlike in prior prec- 
edents where the victim did not see the 
object thought to be a deadly weapon, the 
evidence was sufficient to sustain defen- 
dant's conviction for armed robbery while 
displaying or using a deadly weapon. 
Brown v. State, 859 So. 2d 1039 (Miss. Ct. 
App. 2003). 

Defendant's convictions of rape, Miss. 
Code Ann. § 97-3-71, and armed robbery, 
Miss. Code Ann. § 97-3-79, were affirmed; 
defendant's claims concerning the suffi- 
ciency and weight of the evidence were 
procedurally barred, as defendant failed 
to renew a motion for a directed verdict. 
Collins v. State, 858 So. 2d 217 (Miss. Ct. 
App. 2003). 

Although a witness was unable to tes- 
tify about the correct color of a get-away 
car, there was sufficient evidence to sup- 
port convictions for armed robbery and 
conspiracy to commit armed robbery 
based on the identification of witnesses 
and the testimony of another perpetrator. 
Quinn v. State, 873 So. 2d 1033 (Miss. Ct. 
App. 2003), writ of certiorari denied by 
873 So. 2d 1032, 2004 Miss. LEXIS 597 
(Miss. 2004). 

Circuit court correctly denied defen- 
dant's motions for a judgment notwith- 
standing the verdict and a new trial where 
the victim's statement, contradicting de- 
fendant's version of the facts, sustained 
the verdict; defendant's initial unrecorded 
statement was an admission of guilt and 
defendant had twice changed his story, 
such that the evidence was sufficient to 
convict defendant. Moore v. State, 858 So. 
2d 190 (Miss. Ct. App. 2003). 

Defendant's conviction for armed rob- 
bery was proper where the evidence was 
sufficient because the store clerk de- 
scribed defendant and the female clothing 
that he was wearing and identified the 
clothing found by police as the same that 
the robber was wearing; the driver like- 
wise described the clothing and the geo- 
graphic location where defendant had 
thrown them from her vehicle and the 



driver also admitted driving defendant, in 
the woman's clothing, to the vicinity of the 
liquor store and a bottle of vodka of the 
same size and brand stolen from the store 
was found in the back sear of the driver's 
vehicle. Peyton v. State, 858 So. 2d 156 
(Miss. Ct. App. 2003). 

Defendants' convictions for armed rob- 
bery were proper where, at trial, the de- 
fense presented no credible evidence tend- 
ing to demonstrate the innocence of 
defendants nor a reasonable explanation 
for their actions; further, the testimony 
concerning the manner in which defen- 
dants entered the room, their subsequent 
conduct, the fact that they fled and re- 
sisted arrest, and that a reasonably sup- 
ported inference existed that there was an 
attempt to take one of the victim's watch 
all sustained a finding by a reasonable 
minded jury that defendants committed 
armed robbery. Broomfield v. State, — So. 
2d — , 2003 Miss. App. LEXIS 914 (Miss. 
Ct. App. Oct. 7, 2003), opinion withdrawn 
by, substituted opinion en banc at 878 So. 
2d 207, 2004 Miss. App. LEXIS 1182 
(Miss. Ct. App. 2004). 

There was sufficient evidence to sustain 
defendant's armed robbery conviction 
where the evidence showed that defen- 
dant admitted to being present at the 
scene and was positively identified by a 
victim during the investigation and at 
trial; therefore, a trial court did not err by 
denying defendant's motion for judgment 
notwithstanding the verdict. Weaver v. 
State, 852 So. 2d 82 (Miss. Ct. App. 2003). 

Evidence was sufficient to convict defen- 
dant of armed robbery pursuant to Miss. 
Code Ann. § 97-3-79, and the verdict was 
not against the manifest weight of the 
evidence; testimony of the codefendant 
and the driver of the getaway car estab- 
lished that defendant was a principal in 
both the planning and execution of the 
robbery, in which defendant and the code- 
fendant stole the victim's jewelry at gun- 
point. Smith v. State, 848 So. 2d 195 
(Miss. Ct. App. 2003). 

Because (1) two victims identified de- 
fendant as one of the robbers, (2) defen- 
dant's former girlfriend testified that de- 
fendant told her of the plans to rob 
someone and later showed her some of the 
stolen items, (3) the police recovered some 
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of the stolen items from the woods behind 
the girlfriend's house, and (4) defendant 
confessed to the crime, the evidence was 
sufficient to uphold defendant's conviction 
of armed robbery; thus, the trial court did 
not err in denying defendant's motion for 
a directed verdict, motion for judgment 
notwithstanding the verdict, and defen- 
dant's request for peremptory instruc- 
tions. Lott v. State, 844 So. 2d 502 (Miss. 
Ct. App. 2003). 

In reviewing the evidence presented to 
the jury, the appellate court found that the 
State presented evidence in accordance 
with Miss. Code Ann. § 97-3-79, which 
revealed that defendant intentionally ex- 
hibited a deadly weapon which placed the 
victim in fear of injury, and that defendant 
took funds from the store; thus, the trial 
court did not err in its denial of the motion 
for directed verdict and the appellate 
court did not find that the verdict was 
against the overwhelming weight of the 
evidence. Ferguson v. State, 856 So. 2d 
334 (Miss. Ct. App. 2003). 

Evidence that defendant shot the victim 
with a handgun while trying to take the 
victim's wallet but that defendant fled 
without taking anything was sufficient to 
support defendant's conviction for armed 
robbery because the attempt to take the 
wallet was sufficient by itself to support 
the charge; prior appellate ruling voiding 
defendant's attempt to plead guilty be- 
cause of confusion over what crime was 
being charged did not preclude conviction 
on remand. Stevens v. State, 840 So. 2d 
785 (Miss. Ct. App. 2003). 

In a prosecution for attempted robbery, 
evidence that defendant attacked a man 
with a knife, was shot in the back by the 
man's brother, was found underneath a 
trailer with a bullet wound to the back, 
and that he twice confessed that this inci- 
dent was part of an attempted robbery, 
was sufficient to justify denial of his mo- 
tion for judgment notwithstanding the 
verdict. Wimberly v. State, 839 So. 2d 553 
(Miss. Ct. App. 2002). 

Evidence that defendant pointed a gun 
at two store clerks, demanded money, and 
took money from the cash register drawer 
and the clerks' purses, was of sufficient 
weight and quality that a fair-minded jury 
could find defendant guilty on two counts 



of armed robbery despite defendant's ar- 
guments that the fact that defendant's 
fingerprints did not match any finger- 
prints found on items handled by the 
robber, that the victims stated that the 
robber had a scar under his eye while 
defendant did not have such a scar, that 
no weapon was recovered from defendant, 
and that neither victim testified that the 
robber had cursed at or touched them, 
fired any shots, or otherwise threatened 
the victims showed that the State had 
failed to carry its burden of proof. Womack 
v. State, 827 So. 2d 55 (Miss. Ct. App. 
2002). 

Evidence was sufficient to establish a 
causal connection between the victim's 
fear and his giving up his wallet where the 
victim testified that he parted with his 
wallet out of fear when the defendant 
pulled the hammer back on his gun. Myles 
v. State, 774 So. 2d 486 (Miss. Ct. App. 
2000). 

In a prosecution for aggravated assault 
and capital murder, the evidence was suf- 
ficient to establish that the defendant 
attempted to commit the underlying 
felony of armed robbery where the defen- 
dant confessed that a coperpetrator stated 
that he intended to rob a store, and the 
defendant accepted a gun from the 
coperpetrator, masked his face, and 
walked into the store wielding the gun. 
Spann v. State, 771 So. 2d 883 (Miss. 
2000). 

Evidence was sufficient to support a 
conviction for a violation of the statute 
where (1) testimony at trial by the defen- 
dant's witness concerning her role in the 
crime contradicted her sworn testimony 
from her plea bargain hearing, (2) an 
officer testified that the defendant's testi- 
mony regarding his whereabouts at the 
time of the robbery contradicted a state- 
ment he gave shortly after his arrest, and 
(3) two witnesses picked the defendant out 
of a line-up. Grihim v. State, 760 So. 2d 
865 (Miss. Ct. App. 2000). 

Because defendant forced his way into 
the victims' home brandishing a knife, 
struck the husband with the knife, de- 
manded money from the wife, who testi- 
fied that she gave defendant a small 
amount of cash and wrote him a check for 
$500 because she was afraid of him, there 
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was sufficient evidence from which the 
jury could find that defendant committed 
armed robbery. Thomas v. State, 754 So. 
2d 579 (Miss. Ct. App. 2000). 

Though the defendant contended that 
he shot the victim in self-defense only, 
there existed substantial evidence upon 
which the jury could have found that he 
shot the victim in an effort to take his 
money; two different accounts of the inci- 
dent were given by the defendant and the 
victim, but the jury was the sole judge of 
the weight and worth of their testimony 
Brown v. State, 726 So. 2d 248 (Miss. Ct. 
App. 1998). 

Defendant's confession, coupled with 
witness' verification of defendant's story, 
was sufficient to support convictions of 
murder and armed robbery when coupled 
with other trial testimony, even though 
witness had made deal with state for 
lesser sentence if he testified against de- 
fendant; jury was made aware of deal. 
Morgan v. State, 681 So. 2d 82 (Miss. 
1996). 

Evidence that alleged victim of armed 
robbery was in fear of immediate injury 
was sufficient to support defendant's con- 
viction for armed robbery, despite conten- 
tion he was involved in the crime, where 
conflicting testimony was offered as to 
victim's state of mind and jury had oppor- 
tunity to assess credibility of victim, police 
officer and accomplices to crime, though 
one accomplice gave pretrial statement 
that an additional person known to an- 
other accomplice was to be included in 
split of money obtained in robbery. Jones 
v. State, 669 So. 2d 1383 (Miss. 1995). 

The evidence was insufficient to support 
a conviction for armed robbery as an ac- 
cessory before the fact where none of the 
witnesses who testified at trial saw the 
defendant prior to or during the armed 
robbery, the first time anyone saw the 
defendant was approximately 20 minutes 
after the commission of the armed rob- 
bery, and there was no evidence showing 
that the defendant was aware of his com- 
panions' activities prior to the actual com- 
mission of the armed robbery and no rea- 
sonable inference from other evidence to 
show any such knowledge by the defen- 
dant. Gangl v. State, 612 So. 2d 333 (Miss. 
1992). 



Evidence was sufficient to support 
guilty verdict of jury for armed robbery 
where defendant had been with victim in 
victim's truck, and had been seen by nu- 
merous people; defendant had come into 
store and said he was going to "clip" the 
white man; defendant had come back to 
store alone in victim's truck; and defen- 
dant had been identified as person who 
drove victim's truck into service station in 
Memphis some 4 to 5 hours after incident 
and used victim's credit card to buy gas 
and food. Ratliff v. State, 515 So. 2d 877 
(Miss. 1987). 

Evidence sustained defendant's convic- 
tion for armed robbery of couple parked in 
automobile where defendant's finger- 
prints were found on automobile, hairs 
found on defendant's shirt came from 
male victim, defendants own witness ex- 
ploded his explanation of why he pos- 
sessed stocking and gloves similar to 
those used by the robber, and stories told 
by defendant's wife and brother-in-law to 
furnish him with an alibi were incredible. 
Watkins v. State, 500 So. 2d 462 (Miss. 
1987). 

Armed robbery defendant's conviction 
was supported by evidence which posi- 
tively identified him as being in the store 
shortly before the robbery at an early 
morning hour, and further showed that he 
had been found on the ground behind the 
building into which the other robber had 
fled, that he had fled upon being discov- 
ered by a police officer, that he refused to 
halt when informed he was a robbery 
suspect, that he resisted the police officers 
attempt to take him into custody and that 
merchandise of the kind sold in the store 
was found at the place where the defen- 
dant had been found lying down. 
McGilvery v. State, 497 So. 2d 67 (Miss. 
1986). 

Notwithstanding inconsistencies in ac- 
complice's testimony, jury verdict finding 
defendant guilty of armed robbery was 
supported by credible evidence, where one 
witness testified that he had left the car 
with a gun and returned with a cigar box 
containing money, and 2 other witnesses 
gave identification testimony. 

Arteigapiloto v. State, 496 So. 2d 681 
(Miss. 1986). 

Although an accomplice had actually 
robbed the store at gunpoint, defendant's 
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guilt as a principal in the commission of 
the crime was clearly established by evi- 
dence that he had planned the crime, had 
cased the store prior to the robbery, had 
furnished the gun, had furnished camou- 
flaged hat and coat worn by the accom- 
plice while robbing the store, had supplied 
and driven the get-away car, and had 
taken the money bag when the accomplice 
got back into the car after the robbery. 
Walker v. State, 493 So. 2d 1323 (Miss. 
1986). 

Evidence was sufficient to sustain con- 
viction for armed robbery where defen- 
dant admitted that he was guilty of break- 
ing and entering, stated that he had 
looked through a drawer for something to 
steal, and further stated that the whole 
time he was in the house he intended to 
steal, with other participants who were 
armed, and he had only changed his mind 
when he couldn't find anything to steal. 
Kelly v. State, 493 So. 2d 356 (Miss. 1986). 

Jury verdict finding defendant guilty of 
armed robbery as an accessory before the 
fact was amply supported by testimony of 
state's principal witness, the person who 
actually assaulted and wrestled jewels 
from the victim, that defendant master- 
minded the crime, which testimony was 
corroborated by another witness, and by 
testimony of the defendant placing him- 
self with the co-defendants before the fact 
and with the stolen jewels on the evening 
of the crime. Malone v. State, 486 So. 2d 
360 (Miss. 1986). 

Testimony of eyewitnesses identifying 
defendants as persons who committed 
armed robbery, together with facts sur- 
rounding identification, are sufficient ba- 
sis upon which jury may reject alibi testi- 
mony and convict defendants. Belino v. 
State, 465 So. 2d 1043 (Miss. 1985). 

Identification of the accused by the rob- 
bery victim, together with corroborating 
evidence, was sufficient to sustain convic- 
tion under this section [Code 1942, 
§ 2367]. Smith v. State, 242 Miss. 728, 
137 So. 2d 172 (1962). 

A charge that a stated amount of money 
was taken is supported by evidence that 
the exact amount was not known, but was 
approximately that charged. Passons v. 
State, 239 Miss. 629, 124 So. 2d 847 
(1960). 



Evidence in robbery prosecution of re- 
sistance, outcry, complaint and immediate 
report by victim, is sufficient to warrant 
jury finding that the taking was against 
victim's will. Littrell v. State, 19 So. 2d 
438 (Miss. 1944). 

Where indictment charged taking of 
money from person and presence of cer- 
tain parties, evidence that accused took 
money from presence of the named parties 
sustained conviction of robbery under 
statute defining robbery as feloniously 
taking from the person, or from the pres- 
ence of another by violence. Turner v. 
State, 177 Miss. 272, 171 So. 21 (1936). 

13. — Exhibition or use of weapon. 

Despite the testimony from defendant's 
alibi witnesses, the jury verdict was sup- 
ported by the evidence, including the tes- 
timony of two eyewitnesses to the armed 
robbery committed by defendant, as well 
as the testimony of defendant's two ac- 
complices, which testimony was consis- 
tent with the testimony of the eyewit- 
nesses. Whether the gun that was used to 
commit the crime was operable was irrel- 
evant. Flowers v. State, — So. 3d — , 2014 
Miss. App. LEXIS 17 (Miss. Ct. App. Jan. 

14, 2014). 

Defendant's conviction for attempted 
armed robbery was supported by the evi- 
dence because the jury was presented 
with testimony and evidence that defen- 
dant attempted to feloniously take money 
from the victims against their will by 
putting them in fear of immediate injury 
by the exhibition of a deadly weapon, i.e., 
a gun. Tugle v. State, 68 So. 3d 691 (Miss. 
Ct. App. 2010), writ of certiorari denied by 
69 So. 3d 767, 2011 Miss. LEXIS 416 
(Miss. 2011), dismissed by 2013 U.S. Dist. 
LEXIS 64383 (N.D. Miss. May 6, 2013). 

Defendant's conviction for armed rob- 
bery and the denial of his motion for a new 
trial were both proper because his argu- 
ment that he was only trying to get the 
money that he was owed was of no avail 
since there was no proposition that if a 
man collected a debt by force and threats, 
that he would not be guilty of robbery. 
Additionally, defendant admitted to pull- 
ing out a gun and pointing it at the victim. 
McClendon v. State, 17 So. 3d 184 (Miss. 
Ct. App. 2009). 
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Defendant's actions of entering the vic- 
tim's home with a concealed pistol and 
shooting him once he learned that his 
accomplice failed to complete the robbery 
more than satisfied the requisite showing 
of an overt act in furtherance of his intent 
to rob the victim; there was abundant 
proof that defendant possessed the intent 
to rob the victim by placing him in fear 
through the exhibition of a deadly 
weapon. The evidence was sufficient to 
support defendant's conviction for at- 
tempted armed robbery and conspiracy to 
commit armed robbery under Miss. Code 
Ann. § 97-3-79. Wallace v. State, 9 So. 3d 
433 (Miss. Ct. App. 2008), writ of certio- 
rari denied by 12 So. 3d 531, 2009 Miss. 
LEXIS 223 (Miss. 2009). 

Evidence was sufficient to convict defen- 
dant of armed robbery where a bank teller 
testified that she believed that defendant 
had a weapon, that his note indicated that 
he had a gun, and that she was in fear for 
her life. Lyons v. State, 942 So. 2d 247 
(Miss. Ct. App. 2006), writ of certiorari 
denied by 957 So. 2d 1004, 2007 Miss. 
LEXIS 269 (Miss. 2007). 

Defendant's motion for judgment not- 
withstanding the verdict was properly de- 
nied because a reasonable jury could have 
found from the bank teller's testimony 
that defendant exhibited a deadly weapon 
during the robbery, even though no gun 
was recovered when defendant was de- 
tained minutes after the robbery and no 
gun was visible on the videotape of the 
robbery. Clayton v. State, 946 So. 2d 796 
(Miss. Ct. App. 2006), writ of certiorari 
dismissed by 947 So. 2d 960, 2007 Miss. 
LEXIS 64 (Miss. 2007). 

Trial court did not err in denying defen- 
dant's motion for a directed verdict where 
a jury heard defendant admit to using a 
pellet gun in order to rob a clerk at a store 
of money, cigarettes, and a car; there was 
testimony that a pellet gun could inflict 
serious bodily injury; therefore, there was 
sufficient evidence to support his armed 
robbery conviction. Thomas v. State, 936 
So. 2d 964 (Miss. Ct. App. 2006). 

Defendant's conviction for armed rob- 
bery under Miss. Code Ann. § 97-3-79 
(Rev. 2000) was affirmed as defendant 
held a hand behind his back when he first 
asked for the drugs and the victim later 



saw defendant's knife; thus, the evidence 
was sufficient to prove the robbery was 
procured through the exhibition of a 
deadly weapon. Yucaitis v. State, 909 So. 
2d 166 (Miss. Ct. App. 2005). 

Court properly denied defendant's mo- 
tion for judgment notwithstanding the 
verdict after he was convicted of armed 
robbery because a store clerk identified 
defendant as one of her assailants. Clerk 
also testified as to the presence of a gun. 
Young v. State, 910 So. 2d 26 (Miss. Ct. 
App. 2005). 

Where defendant entered a convenience 
store with a t-shirt partially covering his 
face and carrying a knife in his right 
hand, then stopped when he saw the store 
clerk on the phone, and fled, the evidence 
was sufficient to support his conviction for 
attempted armed robbery. The State 
failed to prove that the victim was placed 
in immediate fear by exhibition of a 
deadly weapon, an essential element of 
the crime of attempted armed robbery. 
Dambrell v. State, 905 So. 2d 655 (Miss. 
Ct. App. 2004), reversed by 903 So. 2d 681, 
2005 Miss. LEXIS 144 (Miss. 2005). 

In reviewing the evidence presented to 
the jury, the appellate court found that the 
State presented evidence in accordance 
with Miss. Code Ann. § 97-3-79, which 
revealed that defendant intentionally ex- 
hibited a deadly weapon which placed the 
victim in fear of injury, and that defendant 
took funds from the store; thus, the trial 
court did not err in its denial of the motion 
for directed verdict and the appellate 
court did not find that the verdict was 
against the overwhelming weight of the 
evidence. Ferguson v. State, 856 So. 2d 
334 (Miss. Ct. App. 2003). 

Defendant's conviction for armed rob- 
bery was reversed, as the State presented 
no objective evidence that defendant pos- 
sessed a gun at the time of the robbery; 
assumptions made by the robbery victims 
that defendant was hiding a gun under a 
paper bag were not enough to support the 
conviction. Blue v. State, 827 So. 2d 721 
(Miss. Ct. App. 2002). 

Teller saw a gun and the jury's guilty 
verdict could be based on the uncorrobo- 
rated testimony of a single witness as a 
reasonable and fair-minded juror could 
have found the robbery was committed 
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with the aid of a handgun and the evi- 
dence was sufficient to convict defendants 
of armed robbery. Collins v. State, 817 So. 
2d 644 (Miss. Ct. App. 2002). 

Evidence was insufficient to support a 
conviction under this section since no 
deadly weapon was exhibited or the use of 
a deadly weapon threatened by the defen- 
dant; the defendant approached the vic- 
tim in a store to make a purchase, the 
defendant handed the victim a bill, the 
victim opened the register to make change 
in response to the purchase, and the de- 
fendant grabbed $60.00 dollars and ran, 
and the only evidence presented by the 
state with regard to a weapon was that 
the victim saw part of a kitchen knife in 
the defendant's pocket. Clark v. State, 756 
So. 2d 730 (Miss. 1999). 

The evidence did not establish that the 
defendant exhibited a knife in the course 
of stealing cash from a store where the 
state's only proof of the use of a deadly 
weapon was the clerk's testimony that he 
noticed what he thought was the handle of 
a kitchen knife, which was only briefly 
visible, and the state did not contend that 
the defendant ever threatened the clerk or 
brandished the knife in any fashion. Clark 
v. State, 1999 Miss. LEXIS 161 (Miss. Apr. 
22, 1999), opinion withdrawn by, substi- 
tuted opinion at, remanded by 756 So. 2d 
730, 1999 Miss. LEXIS 274 (Miss. 1999). 

Evidence was insufficient to show that 
the defendant stole a truck by exhibiting a 
deadly weapon where the victim testified 
that the defendant told him to get out of 
the truck, that the defendant poked some- 
thing hard through his jacket pocket into 
his ribs, and that he assumed that the 
hard object, which he could not see, was a 
gun since no imprint of a gun was seen; 
the defendant did not say to anyone, be- 
fore or after, that he had a gun, and he did 
not threaten to shoot anyone. Gibby v. 
State, 744 So. 2d 244 (Miss. 1999). 

Evidence, along with reasonable infer- 
ences flowing therefrom, was sufficient to 
present jury question as to whether defen- 
dant exhibited deadly weapon in conjunc- 
tion with robbery where defendant had 
under his shirt object which looked like 
gun and victim testified that she saw 
prints of gun. Hughey v. State, 512 So. 2d 
4 (Miss. 1987). 



Testimony from store manager that 
manager did not touch or restrain person 
stealing meat from leaving store and area 
of store by physical force because manager 
was afraid of pocket knife exhibited by 
person to manager, apparently for pur- 
pose of instilling fear to stop apprehension 
and pursuit, is sufficient to support con- 
viction for armed robbery. Presley v. State, 
474 So. 2d 612 (Miss. 1985). 

Where evidence indicated that defen- 
dant addressed everyone in a church, de- 
manding that personal valuables be 
brought down the aisle and placed in front 
of him, where he was waving and pointing 
a shotgun all around the church 
sanctorium, and where individual victims 
named in the indictment started to com- 
ply or intended to comply with the de- 
mand for their valuables, the trial court 
did not err in declining to grant a directed 
verdict as to five counts of attempted 
robbery in violation of this section. Smith 
v. State, 445 So. 2d 227 (Miss. 1984). 

In a prosecution for attempted armed 
robbery under this section, evidence was 
sufficient to prove specific intent to rob, 
within the meaning of the statute, where 
the uncontradicted evidence indicated 
that defendant and a partner entered a 
bank, and defendant pointed a gun at an 
employee while his partner assaulted 
other employees, even though both fled 
before any demand was made for money. 
Perry v. State, 435 So. 2d 680 (Miss. 1983). 

Testimony establishing that defendant 
jerked bills out of victim's hand and at 
same time pulled pistol on him justified 
the jury in finding defendant guilty of 
armed robbery beyond reasonable doubt. 
Sykes v. State, 291 So. 2d 697 (Miss. 
1974). 

Defendant's threat that he would cut 
victim's heart out, coupled with the men- 
acing gestures with a knife, was enough to 
instill a disabling apprehension of great 
personal injury, and defendant's threat 
that a buddy would be watching in the 
bank was sufficient to prevent victim from 
seeking help, and jury was justified in 
returning a verdict of guilty of armed 
robbery. Anderson v. State, 285 So. 2d 748 
(Miss. 1973). 

Proof of the threatening exhibition of a 
weapon which may be deadly if used is 
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prima facie evidence that it can and will 
be so used. Cittadino v. State, 199 Miss. 
235, 24 So. 2d 93 (1945). 

Proof that defendant was armed with a 
drawn pistol and that victim was thereby 
compelled to submit to surrender of his 
goods is sufficient to sustain conviction 
under this section [Code 1942, § 2367], 
without direct proof that the pistol was 
loaded or that its use as a bludgeon was 
threatened or attempted. Cittadino v. 
State, 199 Miss. 235, 24 So. 2d 93 (1945). 

14. Instructions; generally. 

Trial court did not err by refusing a 
proposed theory-of-the-case instruction 
because the instruction was redundant. 
James v. State, — So. 3d — , 2014 Miss. 
App. LEXIS 66 (Miss. Ct. App. Feb. 11, 
2014). 

Because the record provided evidence 
corroborating an accomplice's testimony, 
the trial court was not required to instruct 
the jury to regard the accomplice's testi- 
mony with great caution and suspicion. 
James v. State, — So. 3d — , 2014 Miss. 
App. LEXIS 66 (Miss. Ct. App. Feb. 11, 
2014). 

Trial court properly refused a requested 
instruction because, reading all the given 
instructions together, the jury was fairly, 
fully, and accurately instructed regarding 
its duty to consider and weigh the cred- 
ibility of witness testimony. James v. 
State, — So. 3d — , 2014 Miss. App. LEXIS 
66 (Miss. Ct. App. Feb. 11, 2014). 

Trial court properly instructed the jury 
on the law regarding the use of a deadly 
weapon element of armed robbery Fur- 
thermore, whether the gun that was used 
to commit the crime was operable was 
irrelevant. Flowers v. State, — So. 3d — , 
2014 Miss. App. LEXIS 17 (Miss. Ct. App. 
Jan. 14, 2014). 

In defendant's trial on a charge of 
armed robbery, Miss. Code Ann. § 97-3- 
79, the trial court properly refused defen- 
dant's requested circumstantial evidence 
instruction because there was direct evi- 
dence presented, and the case was not a 
circumstantial-evidence case; the re- 
quested instruction was a two-theory in- 
struction. Lewis v. State, 110 So. 3d 814 
(Miss. Ct. App. 2013), writ of certiorari 
denied by 131 So. 3d 577, 2014 Miss. 
LEXIS 22 (Miss. 2014). 



Three defendants' capital-murder con- 
victions were appropriate because, al- 
though a limiting instruction given to the 
jury regarding confessions by defendants 
was not sufficient, no prejudice or mani- 
fest injustice resulted as to any defendant; 
each of the defendants gave sufficient evi- 
dence of his individual participation in the 
robbery of a gun store in his separate 
statements to support a capital-murder 
charge. Anderson v. State, 5 So. 3d 1088 
(Miss. Ct. App. 2007), writ of certiorari 
denied by 11 So. 3d 1250, 2009 Miss. 
LEXIS 171 (Miss. 2009), writ of certiorari 
denied by 11 So. 3d 1250, 2009 Miss. 
LEXIS 184 (Miss. 2009), writ of certiorari 
denied by 11 So. 3d 1250, 2009 Miss. 
LEXIS 177 (Miss. 2009). 

Defendant and his accomplice had con- 
summated the act of armed robbery before 
they decided to return defendant's prop- 
erty to him because the offense was com- 
plete when they attempted the offense; 
thus, defendant was not entitled to a jury 
instruction on abandonment of the offense 
because it was already completed. White 
v. State, 969 So. 2d 72 (Miss. Ct. App. 
2007), writ of certiorari denied en banc by 
968 So. 2d 948, 2007 Miss. LEXIS 658 
(Miss. 2007). 

There was no factual basis to support an 
instruction that a robbery without a 
deadly weapon occurred; even if defen- 
dant was not the person who actually was 
holding the weapon, defendant partici- 
pated in the robbery, and the trial court 
did not err in denying an instruction for 
simple robbery. Harrington v. State, 859 
So. 2d 1054 (Miss. Ct. App. 2003). 

A trial court's failure to instruct the 
jurors in an armed robbery prosecution to 
view accomplices' testimony with caution 
and suspicion constituted reversible error 
where there was no physical evidence cor- 
roborating the accomplices' testimony, the 
armed robbery went unsolved for over 5 
years, one of the accomplices who testified 
as a witness was granted absolute immu- 
nity in exchange for his testimony and 
also admitted to committing at least 25 
felonies, and the other accomplice had 
entered a plea of not guilty to the charge 
of armed robbery, which he confessed to 
committing in his testimony, and had not 
yet gone to trial. An instruction given by 
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the trial court directing the jury to con- 
sider accomplice testimony with "great 
care and caution" was insufficient since 
the difference between being told to exer- 
cise "great care" and to regard with "sus- 
picion" is a difference of vast degree; in 
deleting the requirement to view accom- 
plices' testimony with suspicion, the trial 
judge effectively diluted the instruction. 
Wheeler v. State, 560 So. 2d 171 (Miss. 
1990). 

An instruction that was tantamount to 
telling the jury that the defendant was 
present and participated in the robbery 
was erroneous, because it assumed as true 
a material fact which the jury alone could 
find, and the instruction, in its existing 
form, should not be given at a new trial. 
Bridgeforth v. State, 498 So. 2d 796 (Miss. 
1986). 

In a prosecution for being an accessory 
before the fact of armed robbery, use of 
terms usually associated with "con- 
spiracy" in one of the state's instructions 
was not fatal, especially where any al- 
leged deficiency in the matter of advising 
the jury of the concepts of aiding and 
abetting and specific intent was cured by 2 
other instructions, as the reviewing court 
does not examine jury instructions in iso- 
lation but, rather, reads all instructions as 
a whole to determine whether the jury has 
been correctly instructed. Malone v. State, 
486 So. 2d 360 (Miss. 1986). 

Instruction to jury on issue of whether 
gun used in robbery is deadly weapon 
need not mention that gun is blank starter 
pistol; such mention would constitute im- 
permissible comment by court on evi- 
dence. Duckworth v. State, 477 So. 2d 935 
(Miss. 1985). 

Robbery defendant is not entitled to 
jury instruction to effect that eyewitness 
testimony should be viewed with caution. 
Robinson v. State, 473 So. 2d 957 (Miss. 
1985). 

In a prosecution for armed robbery pur- 
suant to this section, the trial court did 
not err in charging the jury that it could 
find defendant guilty if it concluded that 
he had "attempted" to take property from 
the victim where the statute also prohib- 
ited an attempt to commit the crime of 
robbery, unlike § 97-3-73, relied upon by 
defendant, which does not include an at- 



tempt in the definition of robbery and was 
not the statute under which defendant 
was charged. Cooper v. State, 386 So. 2d 
1115 (Miss. 1980). 

Although defendant's instruction was 
unartfully drawn, it should have been 
granted since there was no other instruc- 
tion clearly showing the required element 
of asportation essential to prove the crime 
of robbery. Thomas v. State, 278 So. 2d 469 
(Miss. 1973). 

Where there was testimony showing 
that three persons including the accused, 
acted in concert in committing a robbery, 
each was responsible and accountable for 
the wrongful actions of the other two, 
including the use of a knife during the 
armed robbery by one of the codefendants, 
and the trial court was justified in refus- 
ing an unarmed robbery instruction re- 
quested by the defendant, who did not 
himself use a knife during the incident. 
Ivey v. State, 232 So. 2d 368 (Miss. 1970). 

Instruction in prosecution for robbery 
with firearms which makes effort to define 
reasonable doubt is bad, but not harmful 
error when by other instructions defen- 
dant has obtained fair and full statement 
of law applicable to case. Passons v. State, 
208 Miss. 545, 45 So. 2d 131 (1950), over- 
ruled on other grounds, Simmons v. State, 
568 So. 2d 1192 (Miss. 1990). 

In robbery prosecution charging defen- 
dant with taking a pistol from the person 
of the prosecuting witness against her 
will, by putting her in fear of immediate 
injury to her person by the exhibition of a 
deadly weapon, trial court erred in not 
granting defendant's instruction that he 
could not be convicted of robbery by means 
of a deadly weapon, where evidence 
showed that he took pistol from victim by 
physical force. Newsome v. State, 203 
Miss. 449, 35 So. 2d 441 (1948). 

Failure of court to grant instruction 
directing jury to find defendant not guilty 
in robbery prosecution charging him with 
taking a pistol from victim by the exhibi- 
tion of a deadly weapon, where evidence 
showed that he took pistol by physical 
force, did not constitute error where the 
evidence would justify defendant's convic- 
tion under Code 1942, § 2362. Newsome 
v. State, 203 Miss. 449, 35 So. 2d 441 
(1948). 
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While it is improper for the court to 
instruct the jury as to the court's sentence 
should the jury fail to assess the death 
penalty, it is not reversible error where it 
does not appear that but for such instruc- 
tion the jury would not have fixed the 
penalty at death. Boyd v. State, 202 Miss. 
509, 32 So. 2d 452 (1947). 

Instruction authorizing jury to convict if 
accused used a pistol and a large dirk 
knife in perpetrating a robbery was not 
prejudicial where accused had confessed 
that he was armed with a pistol, notwith- 
standing state's attempt to introduce evi- 
dence that a specific pistol was used in the 
robbery was abandoned during the course 
of the trial. White v. State, 201 Miss. 556, 
29 So. 2d 650 (1947). 

Court's statement to jury, in prosecution 
for robbery with deadly weapon, to ex- 
clude testimony concerning guns which 
nobody can identify positively and to con- 
sider only testimony concerning dollar 
bills that have been identified positively 
as the property of the victim, was held not 
to be prejudicial error as constituting a 
commentary upon the weight of the evi- 
dence. Cittadino v. State, 199 Miss. 235, 
24 So. 2d 93 (1945). 

Instruction, in trial for robbery with 
firearms, to "find the defendant guilty as 
charged," unless jury fixed punishment at 
death, held proper. Williamson v. State, 
167 Miss. 783, 149 So. 795 (1933). 

15. — Intent. 

Defendant specifically argued that the 
indictment made no mention of the intent 
required for the offense, as it failed to 
mention that robbery was a specific intent 
crime. However, use of the word "feloni- 
ously" in the indictment under which de- 
fendant was charged was sufficient to al- 
lege the necessary element of intent. 
Calhoun v. State, 881 So. 2d 308 (Miss. Ct. 
App. 2004). 

In an armed robbery prosecution aris- 
ing from the defendant's taking of guns 
from 2 law enforcement officers, the defen- 
dant was not entitled to a jury instruction 
on self-defense, even though the sum and 
substance of the defendant's defense was 
that he took the guns with the purpose of 
disarming the officers in the midst of what 
had become a dangerous and heated con- 
frontation in order to extricate himself 



from harm rather than with the intent to 
steal, where the jury received no fewer 
than 5 explanations that the "intent to 
steal" meant the intent to permanently 
deprive another of personal property, and 
therefore a self-defense instruction would 
have added nothing new to the defen- 
dant's theory of the case. Williams v. 
State, 590 So. 2d 1374 (Miss. 1991). 

Armed robbery instruction need not 
state that taking of property was done 
with intent to steal, particularly where 
defendant does not request intent instruc- 
tion and does not object to instruction 
actually given. Lannom v. State, 464 So. 
2d 492 (Miss. 1985). 

Where, after his efforts to return re- 
cently purchased shoes were unavailing, 
defendant drew a pistol and directed the 
store cashier to give him an amount equal 
to the purchase price, defendant's alleged 
good faith in taking the money did not 
entitle him to a peremptory instruction on 
the basis that he lacked felonious intent. 
Wilson v. Wilson, 317 So. 2d 425 (Miss. 
1975). 

Trial court was correct in refusing de- 
fendant's instruction to the effect that the 
particular intent of the defendant must be 
one in which substantial gain in money or 
property was the dominant or primary 
purpose; the word "substantial" has no 
place in an instruction on armed robbery, 
and was calculated to mislead jury. Sykes 
v. State, 291 So. 2d 697 (Miss. 1974). 

16. — Lesser offenses. 

Defendant pointed to no evidence by 
which a jury could find him not guilty of 
armed robbery and yet guilty of robbery or 
assault; having found that defendant did 
not abandon the crime of armed robbery 
until after its consummation, a lesser- 
included offense instruction was not war- 
ranted. White v. State, 969 So. 2d 72 
(Miss. Ct. App. 2007), writ of certiorari 
denied en banc by 968 So. 2d 948, 2007 
Miss. LEXIS 658 (Miss. 2007). 

Defendant in armed robbery case was 
not entitled to an instruction for the lesser 
offense of attempted larceny by trick even 
though he claimed that he was attempting 
to trick the drug dealer out of the money 
by delivering counterfeit cocaine. Smoth- 
ers v. State, 761 So. 2d 887 (Miss. Ct. App. 
2000). 
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Trial court did not err in denying re- 
quest for lesser included offense instruc- 
tions on simple and aggravated assault 
where defendant was indicated for armed 
robbery, jury was instructed concerning 
lesser-included offenses of robbery and 
petite larceny, and no rational or reason- 
able juror could have convicted defendant 
of merely simple or aggravated assault. 
Monroe v. State, 515 So. 2d 860 (Miss. 
1987). 

Armed robbery defendant was properly 
denied a lesser included offense instruc- 
tion, in view of his uncontradicted state- 
ment regarding his participation in the 
armed robbery which made him a princi- 
pal regardless of whether or not he was 
actually holding a gun. Moore v. State, 493 
So. 2d 1295 (Miss. 1986). 

17. — Alibi defense. 

Where the accused's defense to an 
armed robbery charge was an alibi, the 
court did not err in failing to give an 
instruction which would have placed upon 
the state the burden of proving that the 
alibi was untrue. Newton v. State, 229 
Miss. 267, 90 So. 2d 375 (1956). 

Where the accused's alibi defense to an 
armed robbery charge was supported by 
strong testimony of apparently disinter- 
ested witnesses while the state's evidence 
that the accused was the perpetrator was 
weak, being the testimony of the victim, 
who, under the circumstances, had only a 
limited opportunity to observe at the time 
of the crime, the trial court committed 
reversible error in failing to instruct that 
if there was a probability of the accused's 
innocence, the jury should acquit him; 
such instruction should have been to the 
effect that the evidence in support of the 
alibi need only raise in the minds of the 
jury reasonable doubt as to the accused's 
presence at the time and the place of the 
crime. Newton v. State, 229 Miss. 267, 90 
So. 2d 375 (1956). 

Accused was entitled to a peremptory 
instruction where his alibi thoroughly im- 
peached the state's evidence consisting 
solely of the uncorroborated testimony of 
an alleged accomplice, a habitual criminal 
who had not been sentenced although he 
had plead guilty of the robbery. Pegram v. 
State, 228 Miss. 860, 89 So. 2d 846 (1956). 



18. Conviction of lesser offense. 

Where a bank teller testified that defen- 
dant went through the bank line, placed a 
knife on the counter, and demanded 
money from two tellers, defendant was 
indicted for armed robbery in violation of 
Miss. Code Ann. § 97-3-79; the evidence 
was sufficient to support the jury's verdict 
convicting him of the lesser-included of- 
fense of robbery, as when police appre- 
hended defendant he had a steak knife on 
his person. Wilson v. State, 935 So. 2d 945 
(Miss. 2006), writ of certiorari denied by 
549 U.S. 1348, 127 S. Ct. 2047, 167 L. Ed. 
2d 780, 2007 U.S. LEXIS 4088, 75 
U.S.L.W. 3554 (2007), writ denied by 2012 
U.S. Dist. LEXIS 171048 (S.D. Miss. Nov. 
26, 2012). 

Sequestration of the jury was not man- 
datory in a case where the defendant was 
indicted for armed robbery, was found 
guilty by the jury of robbery, as opposed to 
armed robbery, and was sentenced to 15 
years in prison. Griffin v. State, 492 So. 2d 
587 (Miss. 1986). 

Under the provisions of Code 1942, 
§ 2523, a defendant indicted for armed 
robbery may properly be tried and con- 
victed for robbery. Auman v. State, 271 So. 
2d 427 (Miss. 1973). 

In prosecution under indictment charg- 
ing robbery with deadly weapon accused 
could be found guilty of robbery without 
firearms under statute providing accused 
may be found guilty of lesser offense or 
other offense necessarily included in of- 
fense charged. Bogan v. State, 176 Miss. 
655, 170 So. 282 (1936). 

In robbery prosecution under indict- 
ment charging robbery with deadly 
weapon, accused could be found guilty of 
robbery without firearms under statute. 
Bogan v. State, 176 Miss. 655, 170 So. 282 
(1936). 

19. Bail. 

Both attempted armed robbery and 
armed robbery constitute the crime of 
"robbery" under this section, and, there- 
fore, a defendant convicted of attempted 
armed robbery was not entitled to bail 
pending appeal as a matter of right, but 
rather, was subject to the discretion of the 
court as to bail after the conviction. State 
v. Maples, 445 So. 2d 540 (Miss. 1984). 
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In light of the legislative withdrawal of 
the death penalty from the robbery stat- 
ute, denial of bail to a defendant charged 
with armed robbery was improper; denial 
is appropriate only for capital offenses, 
and "capital offenses" consist only of those 
for which the death penalty is permitted. 
Ex parte Dennis, 334 So. 2d 369 (Miss. 
1976). 

A defendant charged with armed rob- 
bery should be granted bail where the 
proof of his guilt was not evident or the 
presumption thereof great on the record. 
Wooton v. Bethea, 209 Miss. 374, 47 So. 2d 
158 (1950). 

20. Sentence. 

Where defendant was convicted of one 
count of armed robbery as a habitual 
offender, the trial court did not err under 
Miss. Code Ann. § 97-3-79 by imposing a 
19.5 year sentence because it did not ex- 
ceed his life expectancy of 20.2 years. 
Hampton v. State, — So. 3d — , 2013 Miss. 
App. LEXIS 73 (Miss. Ct. App. Feb. 19, 
2013). 

Circuit court did not err in sentencing 
defendant to forty years in prison for 
armed robbery in violation of Miss. Code 
Ann. § 97-3-79 because when the circuit 
judge announced the sentence, it simulta- 
neously gave defendant credit for all of his 
pretrial custody time pursuant to Miss. 
Code Ann. § 99-19-23, which ultimately 
shortened defendant's announced sen- 
tence to under forty years. Foster v. State, 
— So. 3d — , 2013 Miss. App. LEXIS 135 
(Miss. Ct. App. Mar. 26, 2013). 

In a post-conviction relief case in which 
a pro se inmate had pled guilty to armed 
robbery, he argued unsuccessfully that 
constitutional rights were violated be- 
cause he was sentenced to serve a manda- 
tory 10-year sentence without the benefit 
of earned time. Pursuant to Miss. Code 
Ann. § 47-5-139(l)(e), an inmate was not 
eligible for earned-time credit when the 
inmate had not served the mandatory 
time required for parole eligibility for a 
conviction of robbery or attempted rob- 
bery with a deadly weapon, and, pursuant 
to Miss. Code Ann. § 47-7-3(l)(d)(ii), he 
was not eligible for parole since he had 
been convicted of armed robbery after 
October 1, 1994. Diggs v. State, 46 So. 3d 
361 (Miss. Ct. App. 2010), writ of certio- 



rari denied by 49 So. 3d 636, 2010 Miss. 
LEXIS 561 (Miss. 2010). 

Trial court did not err in denying an 
inmate's motion for post-conviction collat- 
eral relief because the inmate's sentence 
was not excessive since it was within the 
limits of the sentencing guidelines; be- 
cause the inmate did in fact admit to 
aiding and abetting an armed robbery 
with a pistol in his plea colloquy, the trial 
judge stated that the minimum sentence 
was three years, and the maximum sen- 
tence was life imprisonment for the 
charge. Cherry v. State, 24 So. 3d 1048 
(Miss. Ct. App. 2010). 

The record justified the trial court in 
giving defendant, a habitual offender, 41 
years without parole for three counts of 
armed robbery; the fact that defendant's 
actuarial life-expectancy was 41.7 years 
did not render the sentence grossly dispro- 
portionate in violation of his constitu- 
tional rights. Johnson v. State, 29 So. 3d 
738 (Miss. 2009). 

Where appellant pled guilty to two 
counts of capital murder and two counts of 
armed robbery in 1979, he filed several 
motions for post-conviction relief; the cir- 
cuit court did not err by dismissing his 
2007 motion for post-conviction relief as a 
successive writ barred by res judicata un- 
der Miss. Code Ann. § 99-39-21(1). Appel- 
lant's claim that he had a fundamental 
right to be free from an illegal sentence 
was not good cause for an exception to the 
bar, because his twenty-four year sen- 
tence for armed robbery was within the 
range set forth in Miss. Code Ann. § 97- 
3-79 and therefore not illegal. Rowland v. 
State, 42 So. 3d 545 (Miss. Ct. App. 2009), 
reversed by, remanded by 42 So. 3d 503, 
2010 Miss. LEXIS 386 (Miss. 2010). 

In an armed robbery case, defendant 
was improperly sentenced to life impris- 
onment as a habitual offender under Miss. 
Code Ann. § 99-19-81 because a life sen- 
tence had to be, but was not, set by a jury. 
Carey v. State, 4 So. 3d 370 (Miss. Ct. App. 

2008) , writ of certiorari denied by 11 So. 
3d 1250, 2009 Miss. LEXIS 114 (Miss. 

2009) . 

Where a defendant pleaded guilty to 
aggravated assault under Miss. Code Ann. 
§ 97-3-7(2) and armed robbery under 
Miss. Code Ann. § 97-3-79 and was sen- 
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tenced to consecutive incarcerations of 30 
years for the robbery and 10 years for the 
assault, the trial court properly (1) sum- 
marily dismissed the defendant's petition 
for postconviction relief from the sentence 
without holding an evidentiary hearing 
because the defendant was aware that the 
trial court was not required to follow the 
State's recommended sentence, and the 
sentence imposed by the trial court was 
within statutory guidelines; or (2) finding 
that the defendant's plea was voluntary 
because the defendant had read and un- 
derstood his guilty plea petition, which 
stated that the trial judge was not re- 
quired to follow the State's sentencing 
recommendation. Owens v. State, 996 So. 
2d 85 (Miss. Ct. App. 2008), writ of certio- 
rari denied by 999 So. 2d 374, 2008 Miss. 
LEXIS 685 (Miss. 2008), writ of certiorari 
denied by 556 U.S. 1212, 129 S. Ct. 2060, 
173 L. Ed. 2d 1140, 2009 U.S. LEXIS 
3181, 77 U.S.L.W. 3595 (2009). 

Where defendant was convicted of 
armed robbery after he and a cohort ap- 
proached a home, shot two victims, and 
fled the scene, his sentence of thirty years' 
was within the statutory limitations set 
forth in Miss. Code Ann. § 97-3-79. Defen- 
dant failed to prove that the sentence was 
unconstitutional, because it did not pun- 
ish him for exercising his right to trial nor 
was the sentence disproportionate to his 
role in the crime. Hughes v. State, 983 So. 
2d 270 (Miss. 2008), writ of certiorari 
denied by 555 U.S. 1052, 129 S. Ct. 633, 
172 L. Ed. 2d 620, 2008 U.S. LEXIS 8544, 
77 U.S.L.W. 3324 (2008). 

Because a sentence of 15 years with no 
eligibility for parole, imposed for armed 
robbery, was within the statutory limits, 
no error could be found in the trial court's 
alleged failure to weigh mitigating fac- 
tors, nor could there be any inference of 
gross disproportion. Waddell v. State, 999 
So. 2d 375 (Miss. Ct. App. 2008). 

In an armed robbery case, a motion for 
post-conviction relief was properly denied 
because defendant's plea was not involun- 
tary or coerced in violation Miss. Unif. Cir. 
& Cty. R. 8.04 merely because counsel 
advised defendant to plead guilty or be- 
cause defendant feared that he would get 
a life sentence under Miss. Code Ann. 
§ 97-3-79. Robinson v. State, 964 So. 2d 
609 (Miss. Ct. App. 2007). 



Where defendant, who was 17 years of 
age at the time of his conviction and 
sentence, was sentenced to a 30-year term 
of imprisonment for armed robbery in 
accordance with what the state had rec- 
ommended, and what defendant expected 
the state to recommend, the trial judge 
had statutory discretion to sentence de- 
fendant to a definite term reasonably ex- 
pected to be less than life; in challenging 
his sentence, it was necessary for defen- 
dant to make some showing that his sen- 
tence exceeded the limits of Miss. Code 
Ann. § 97-3-79, but the sentence defen- 
dant received did not exceed the statutory 
maximum sentence allowed and was 
therefore legal. Gladney v. State, 963 So. 
2d 1217 (Miss. Ct. App. 2007). 

Motion for post-conviction relief was de- 
nied in case challenging the legality of a 
life sentence imposed for two counts of 
robbery with a deadly weapon because 
this was a permissible sentence where a 
jury did not impose the death penalty; the 
motion was timely, despite being filed 
about 30 years after the conviction, be- 
cause an illegal sentence could have been 
challenged at any time. McLeod v. State, 
952 So. 2d 302 (Miss. Ct. App. 2007). 

Defendant's sentence for armed robbery 
was proper; 20 years in prison, with 12 
years suspended, followed by five years of 
post-release supervision, was within the 
sentencing range. Williams v. State, 922 
So. 2d 853 (Miss. Ct. App. 2006). 

Explanations given to defendant about 
the nature of the charge, the possible 
sentences and other consequences of the 
plea, and the plea bargaining process all 
pertained to armed robbery, not to simple 
robbery, and for this reason, defendant's 
guilty plea was not voluntary in a consti- 
tutional sense; nor was defendant accu- 
rately informed of the consequences of a 
guilty plea to robbery where the maxi- 
mum sentence for armed robbery was life 
if fixed by the jury, Miss. Code Ann. § 97- 
3-79, and the maximum sentence for 
simple robbery was 15 years, Miss. Code 
Ann. § 97-3-75; when defendant evalu- 
ated the state's plea recommendation and 
made his decision to plead guilty, he was 
under the erroneous belief that he could 
be sentenced to life imprisonment were he 
to proceed to trial and be found guilty, 
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when in fact he could have received only 
15 years. Garner v. State, 944 So. 2d 934 
(Miss. Ct. App. 2006), writ of certiorari 
dismissed by 951 So. 2d 563, 2007 Miss. 
LEXIS 534 (Miss. 2007). 

Post-conviction relief was denied in a 
case where defendant pled guilty to two 
counts of armed robbery, in violation of 
Miss. Code Ann. § 97-3-79, because his 
attorney did not give erroneous advice 
since a life sentence was a possible sen- 
tence if a jury had convicted him of both 
counts; the record showed that defendant 
actively participated in the robbery, and 
he knew that people were going to be 
robbed. Wortham v. State, 952 So. 2d 968 
(Miss. Ct. App. 2006). 

Appellate court affirmed the denial of 
an inmate's petition for post-conviction 
relief pursuant to Miss. Code Ann. § 99- 
39-3 as the inmate was properly advised 
before pleading guilty, he was not de- 
prived of effective assistance of counsel, 
and his 30 year sentence for armed rob- 
bery with 15 years suspended was proper 
under Miss. Code Ann. § 97-3-79. Steen v. 
State, 933 So. 2d 1052 (Miss. Ct. App. 
2006). 

Circuit court did not err in dismissing a 
petitioner's request for post-conviction re- 
lief because the petitioner's 25-year sen- 
tence for armed robbery was within the 
range prescribed by Miss. Code Ann. § 97- 
3-79. Wells v. State, 936 So. 2d 479 (Miss. 
Ct. App. 2006). 

In defendant's capital murder case, a 
court did not err by not ordering a bifur- 
cated sentencing hearing on the armed 
robbery because the decision whether or 
not to order a bifurcated trial rested 
within the trial court's discretion. Duncan 
v. State, 939 So. 2d 772 (Miss. 2006). 

Inmate's petition for post-conviction re- 
lief was denied because the denial of the 
possibility of parole for an armed robbery 
conviction came from Miss. Code Ann. 
§ 47-7-3(l)(d)(ii), not from a trial judge. 
Hinton v. State, 947 So. 2d 979 (Miss. Ct. 
App. 2006), writ of certiorari denied by 
947 So. 2d 960, 2007 Miss. LEXIS 94 
(Miss. 2007). 

Because defendant did not address the 
third prong of the Solem v. Helm, 463 U.S. 
277, inquiry, regarding sentences imposed 
in other jurisdictions, his claim that his 20 



year sentence for robbery was excessive 
was barred Willis v. State, 911 So. 2d 947 
(Miss. 2005). 

Penalties set forth in the armed robbery 
statute, Miss. Code Ann. § 97-3-79, and 
the controlled substances statute, Miss. 
Code Ann. § 41-29-139, were clearly dis- 
tinguishable where the specific require- 
ment that a trial court's sentence be lim- 
ited to a definite term, reasonably 
expected to be less than life, was appli- 
cable to an armed robbery conviction but 
did not apply to all crimes; therefore, the 
trial court did not have to consider defen- 
dant's life expectancy for the conviction of 
unlawful delivery of methamphetamine 
and unlawful possession of more than 
thirty grams of methamphetamine with 
intent to distribute. Cannon v. State, 919 
So. 2d 913 (Miss. 2005). 

During the plea hearing, defendant ac- 
knowledged that he was a participant in 
the armed robbery, and described the 
events of the robbery; the court 
interlineated the simple robbery petition 
indicating "armed" robbery and initialed 
the modification. Defendant was sen- 
tenced to a term of fifteen years with ten 
years to serve, five years suspended and 
post-release supervision of five years in 
the custody of the Mississippi Department 
of Correction. Baldwin v. State, 923 So. 2d 
218 (Miss. Ct. App. 2005), writ of certio- 
rari denied by 927 So. 2d 750, 2006 Miss. 
LEXIS 141 (Miss. 2006). 

Defendant's robbery sentence was ap- 
propriate pursuant to Miss. Code Ann. 
§ 97-3-79 because it was within the statu- 
tory limit. Further, it was not grossly 
disproportionate to the crime of which he 
was convicted. White v. State, 919 So. 2d 
1029 (Miss. Ct. App. 2005). 

Defendant contended that his sentence 
was excessive because his cohorts to the 
armed robbery were given lesser sen- 
tences, and the sentence that he received 
exceeded the punishment prescribed for 
the crime of accessory after the fact. How- 
ever, his sentence was well within the 
statutory guidelines for the offense he 
pled guilty to (armed robbery), and it was 
not subject to review. Sykes v. State, 895 
So. 2d 191 (Miss. Ct. App. 2005). 

Defendant's 35-year sentence after he 
was convicted of armed robbery was 
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proper under Miss. Code Ann. § 97-3-79 
where the sentence was within the statu- 
tory guidelines and the trial court had not 
abused its discretion in considering pend- 
ing charges during sentencing. Banks v. 
State, 912 So. 2d 1061 (Miss. Ct. App. 
2005), writ of certiorari denied by 921 So. 
2d 344, 2005 Miss. LEXIS 681 (Miss. 
2005). 

Upon appellant's plea of guilty to one 
count of armed robbery, the trial court did 
not err in sentencing him to fourteen 
years in the custody of the Mississippi 
Department of Corrections, with seven 
years suspended. The circuit court prop- 
erly considered appellant's age, lack of 
criminal history, and similar cases. Ed- 
mond v. State, 906 So. 2d 798 (Miss. Ct. 
App. 2004). 

Where appellant pled guilty to the 
armed robbery of a fast food restaurant, 
and his accomplice pled guilty to con- 
spiracy to commit armed robbery for driv- 
ing the "getaway car;" the trial court did 
not err in sentencing appellant to seven 
years while his accomplice only received 
an effective sentence of one year. The men 
performed different tasks in the crime. 
Edmond v. State, 906 So. 2d 798 (Miss. Ct. 
App. 2004). 

Pursuant to Miss. Code Ann. § 97-3-79, 
a person found guilty of armed robbery 
had to be imprisoned for life in the state 
penitentiary if the penalty was so fixed by 
the jury. Defendant, however, was sen- 
tenced by the circuit judge after entering a 
plea of guilty, and Miss. Code Ann. § 97- 
3-79 did not provide for a maximum sen- 
tence of life for armed robbery when the 
sentence was imposed by a judge rather 
than a jury; thus, where defendant had no 
prior felonies, and contrary to the State's 
argument that defendant's sentence was 
illegal, the circuit judge had the statutory 
authority, pursuant to Miss. Code Ann. 
§ 47-7-33, to suspend defendant's sen- 
tence (in the case at bar, 9 years of defen- 
dant's 10 year sentence was suspended, 
subject to a term of supervised probation), 
to the extent that the ends of justice and 
the best interest of the public, as well as 
defendant, would be served thereby. State 
v. Hayes, 887 So. 2d 184 (Miss. Ct. App. 
2004). 

Under Miss. Code Ann. § 97-3-79, the 
trial judge had the authority to impose 



any sentence but life imprisonment. Thus, 
defendant's sentence of 40 years was 
within the limits prescribed by statute 
and did not constitute cruel and inhuman 
treatment; further, the sentence was 
within the purview of the trial judge to 
impose, since he had adjudged defendant's 
remaining life expectancy to be 42 years. 
Calhoun v. State, 881 So. 2d 308 (Miss. Ct. 
App. 2004). 

Where jury could not reach an agree- 
ment on a sentence for defendant whom 
they had found guilty of armed robbery, 
the trial judge did not demonstrate any 
bias by sentencing defendant to 25 years, 
as Miss. Code Ann. § 97-3-79 provided the 
judge could fix the sentence for any term 
not less than three years. Jack v. State, 
878 So. 2d 1078 (Miss. Ct. App. 2004). 

Inmate's sentence after pleading guilty 
to a charge of armed robbery was proper 
where the record constituted sufficient 
evidence to show that the inmate was 
properly advised as to the minimum and 
maximum sentence prior to entering his 
plea; further, three years was the mini- 
mum sentence for armed robbery and a 
person convicted of armed robbery could 
not receive a wholly suspended sentence 
as the inmate alleged that his attorney- 
told him. Mullins v. State, 859 So. 2d 1082 
(Miss. Ct. App. 2003). 

Defendant's convictions for armed rob- 
bery and arson were proper but defen- 
dant's robbery sentence was reversed; the 
State agreed with defendant's contention 
that his life expectancy was not 39.6 years 
because the life expectancy for a 43-year- 
old black male was 30.6 years. Payton v. 
State, 897 So. 2d 921 (Miss. 2003). 

Consecutive sentences of 30 and 45 
years for armed carjacking and armed 
robbery were within the statutory limits 
for those offenses and were not excessive 
despite the length of the sentences and 
regardless of the fact that defendant chose 
to go to trial rather than accept a plea 
bargain for 10 years on each count as his 
co-defendants elected to do. McCline v. 
State, 856 So. 2d 556 (Miss. Ct. App. 
2003), writ of certiorari denied by 860 So. 
2d 315, 2003 Miss. LEXIS 722 (Miss. 
2003). 

Evidence that defendant pointed a gun 
at two store clerks, demanded money, and 
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took money from the cash register drawer 
and the clerks' purses, supported imposi- 
tion of consecutive sentences of 30 years 
and 10 years against a defendant con- 
victed of two counts of armed robbery; 
sentences were within the maximum 
range set forth in Miss. Code Ann. § 79- 
3-79 [Repealed] and were neither cruel or 
unusual under either the Eighth Amend- 
ment to the Constitution of the United 
States or Miss. Const, art. 3, § 28 nor 
disproportionate to the offenses commit- 
ted. Womack v. State, 827 So. 2d 55 (Miss. 
Ct. App. 2002). 

There was no indication in the record 
that the trial judge enhanced the sentence 
of one defendant over the other, and the 
sentences were all well within the statu- 
tory limits for armed robbery, aggravated 
assault and accessory after the fact. 
Birklev v. State, 750 So. 2d 1245 (Miss. 
1999). 

The defendant's 25 year sentence fell 
within the guidelines of this section, was 
not excessive, and did not violate his Sixth 
and Fourteenth amendment rights, not- 
withstanding the defendant's assertion 
that he was merely an accessory after the 
fact; the trial judge found no reason to 
suspend any of the sentence and the de- 
fendant had a previous conviction for bur- 
glary of an occupied dwelling. Lawson v. 
State, 748 So. 2d 96 (Miss. 1999). 

The sentence imposed by the trial judge 
was within the statutory limits of the 
statute and was not disturbed on appeal 
where the jury was unable to agree on the 
penalty of imprisonment for life and the 
trial court thus considered the actuarial 
tables and used his authority to sentence 
the defendant to serve 35 years in the 
state penitentiary, one year less than his 
life sentence. Lenox v. State, 727 So. 2d 
753 (Miss. Ct. App. 1998). 

The court rejected the contention that 
the defendant's 15 year sentence was an 
illegal life sentence because it was handed 
down by a judge, not a jury, and the judge 
had no knowledge of the defendant's HIV 
status or his life expectancy. Lindsay v. 
State, 720 So. 2d 182 (Miss. 1998). 

Sentence for crime of armed robbery of 
20 years with 11 years suspended was 
within guidelines of statute requiring sen- 
tence of any term not less than 3 years, 



and was not subject to Supreme Court 
review, despite asserted presence of miti- 
gating factors. Jones v. State, 669 So. 2d 
1383 (Miss. 1995). 

In a prosecution for armed robbery, it 
was not error for the trial judge to fail to 
accept the State's sentencing recommen- 
dation, even though the State agreed to 
make the recommendation in exchange 
for a guilty plea and the defendant's 
agreement to testify against his co- 
indictees, where the judge did not partici- 
pate in the plea bargaining discussion 
between the defendant and the State, and 
the judge and the defense attorney in- 
formed the defendant that the State's sen- 
tence recommendation was not binding on 
the court. Martin v. State, 635 So. 2d 1352 
(Miss. 1994). 

The fact that a defendant pled guilty to 
armed robbery in exchange for a 7-year 
sentence did not broaden the circuit 
court's sentencing authority; it was still 
statutorily limited. Mitchell v. State, 561 
So. 2d 1037 (Miss. 1990). 

Judge acted within his discretion when 
he modified defendant's 25 year sentence 
to 3 years in prison followed by 5 years 
probation; contention was rejected that 
§ 47-7-33 provided exclusive procedure in 
that suspension of sentence under its 
term could not be combined with require- 
ment that any part of same sentence be 
served. Marshall v. Cabana, 835 F.2d 1101 
(5th Cir. 1988). 

Upon a prima facie showing of the exis- 
tence of an advance plea agreement be- 
tween the state and a codefendant who 
was state's principal witness, whereby in 
exchange for testifying for the state the 
codefendant would receive a lenient sen- 
tence for armed robbery, a defendant, who 
had been convicted for the same robbery 
as accessory before the fact, may be en- 
titled to post-conviction relief where the 
agreement had not been disclosed prior to 
his trial, although the defense had made a 
general discovery request for exculpatory 
material, and the existence of any such 
agreement had been denied by the code- 
fendant while testifying at the defendant's 
trial. Case would be remanded to circuit 
court for evidentiary hearing. Malone v. 
State, 486 So. 2d 367 (Miss. 1986). 

Three years imprisonment is the most 
lenient lawful sentence for armed robbery. 
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Malone v. State, 486 So. 2d 367 (Miss. 
1986). 

Imposition of 40 years imprisonment 
under habitual offender statute (§ 99-19- 
81), which cannot be reduced or sus- 
pended and for which defendant cannot be 
eligible for probation or parole, upon con- 
viction for armed robbery based on theft of 
meat during which defendant displayed 
pocket knife to avoid apprehension will be 
vacated, and additional sentence hearing 
and resentencing required, where ad- 
equate presentencing hearing was not 
held, even though trial judge afforded 
every opportunity to defendant and coun- 
sel to present mitigating evidence at that 
hearing. Presley v. State, 474 So. 2d 612 
(Miss. 1985). 

In a prosecution for armed robbery in 
which the jury failed to fix the penalty at 
life imprisonment, the trial court did not 
exceed its authority in imposing a sen- 
tence of 40 years where the defendant had 
an actuarial life expectancy of 40.51 years. 
Ware v. State, 410 So. 2d 1330 (Miss. 
1982). 

Where it appeared that the trial court, 
in sentencing a 16-year-old defendant con- 
victed of armed robbery to a term of 14 
years in state prison, had been under the 
misapprehension that this section and 
§ 47-7-3, read together, mandated a sen- 
tence of at least 10 years in the state 
penitentiary, absent a jury verdict of life 
imprisonment, the case would be re- 
manded to the court for a clarification of 
the sentencing since there was no way to 
ascertain whether the trial court had con- 
sidered the statutory alternative for sen- 
tencing minor offenders under the provi- 
sions of § 43-21-159(3). Bougon v. State, 
405 So. 2d 101 (Miss. 1981). 

In a prosecution for armed robbery, a 
sentence of 12 years in prison, without 
eligibility of parole for 10 years, imposed 
upon a 14-year-old mentally retarded de- 
fendant did not constitute cruel and un- 
usual punishment; however, the case 
would be remanded to the trial court for 
consideration of alternative sentencing 
under § 43-21-159 where the trial judge 
should have placed in the record the 
sources and facts of his sentence study 
and should have permitted the defen- 
dant's attorney to introduce evidence of 



the presence of absence of facilities at the 
Mississippi State Penitentiary for the care 
of the defendant, and the availability of 
other institutions or facilities which could 
be utilized by the defendant. May v. State, 
398 So. 2d 1331 (Miss. 1981). 

The trial court in an armed robbery 
prosecution erred in sentencing defendant 
to a 75 year term of imprisonment where 
the jury did not fix the penalty at impris- 
onment for life; under this section, a trial 
court cannot impose a sentence of life 
when the jury has failed to do so. Stewart 
v. State, 372 So. 2d 257 (Miss. 1979). 

The imposition of a life sentence is 
within the sole province of the jury, and it 
was thus error for the trial court to impose 
a life sentence on defendant, convicted of 
armed robbery, where the jury returned a 
verdict finding defendant "guilty as 
charged," but did not fix penalty as life 
imprisonment. Parker v. State, 367 So. 2d 
456 (Miss. 1979). 

Where the jury fails to fix the penalty at 
death, the sentence of the court is an 
exercise of discretion, and a sentence of 
life imprisonment is within his discretion. 
Flegg v. State, 202 Miss. 179, 30 So. 2d 
615 (1947). 

21. Miscellaneous. 

Defendant was properly convicted of 
armed robbery because the evidence sup- 
ported the jury's finding that defendant 
was the man who robbed a bank despite 
misinformation regarding the robber's 
color, the search of defendant's house and 
seizure of a gun fell within the Fourth 
Amendment's protective-sweep exception, 
and the trial court properly refused defen- 
dant's insanity-defense instruction. Hutto 
v. State, 114 So. 3d 802 (Miss. Ct. App. 
2013). 

Motion for a new trial was denied in a 
case where defendant was identified as 
the perpetrator in an armed robbery by 
the victim and another witness; defendant 
was picked from a photo lineup after a 
description was given to police of a robber, 
the victim had observed the robber's face 
for four minutes, and the victim testified 
that he would not forget the face of the 
robber. Brownlee v. State, 972 So. 2d 31 
(Miss. Ct. App. 2008). 

Motion for a directed verdict or judg- 
ment notwithstanding the verdict was de- 
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nied in an armed robbery case under Miss. 
Code Ann. § 97-3-79 because the photo 
lineup was not impermissibly suggestive 
where other men could have had the same 
hairstyle, the victim had four minutes to 
look at the perpetrator's face during the 
crime, and the victim testified that he 
would never forget the perpetrator's face. 
Moreover, the evidence from the identifi- 
cation was for the jury to weigh. Brownlee 
v. State, 972 So. 2d 31 (Miss. Ct. App. 
2008). 

Testimony of accomplice, which was 
partially corroborated by fellow inmate of 
defendant and by state's ballistics expert, 
presented question of fact to be deter- 
mined by jury as to whether defendant 
was guilty of robbery and subsequent 
shooting of store clerk. Brown v. State, 682 
So. 2d 340 (Miss. 1996), cert, denied, 520 
U.S. 1127, 117 S. Ct. 1271, 137 L. Ed. 2d 
348 (1997). 

Although a special venire could have 
been demanded in an armed robbery pros- 
ecution if the demand had been timely 
made, the trial court did not abuse its 
discretion in overruling the defendant's 
motion for a special venire where the 
motion was made just prior to the start of 
trial. Williams v. State, 590 So. 2d 1374 
(Miss. 1991). 

Initiation of criminal proceedings injus- 
tice court did not preclude circuit court in 
another county retaining jurisdiction and 
conducting case to conclusion after dis- 
missal by justice court; courts in both 
counties had concurrent jurisdiction, since 
portion of crimes occurred in each county. 
Simmons v. State, 568 So. 2d 1192 (Miss. 
1990). 

The prosecution of a defendant for rob- 
bery with a deadly weapon after a prior 
conviction for kidnapping arising from the 
same incident was not barred by double 
jeopardy since the crimes of armed rob- 
bery and kidnapping required different 
elements of proof. Brock v. State, 530 So. 
2d 146 (Miss. 1988). 

Absent a recommendation of the jury for 
a life sentence, imposition of such sen- 
tence on the defendant convicted of armed 
robbery, and sentenced as an habitual 
criminal, was error. Watkins v. State, 500 
So. 2d 462 (Miss. 1987). 

Armed robbery conviction and sentence 
was affirmed on certificate of appeal, 



where the defendant, who had escaped 
from jail during pendency of the appeal, 
failed to file a transcript, and the return 
day had long since passed. Nealy v. State, 
493 So. 2d 1294 (Miss. 1986). 

Trial court committed reversible error 
by preventing armed robbery defendant, 
who contended another had committed 
the crime, from asking questions, in jury's 
presence, concerning such other person's 
description and characteristics, of a wit- 
ness, an accused accessory, who, out of 
jury's presence, had refused, on self-in- 
crimination grounds, to answer questions 
concerning the robbery, but had answered 
questions concerning the description of 
the other person. Hall v. State, 490 So. 2d 
858 (Miss. 1986). 

Trial court may refuse to grant motion 
for severance filed by defendant in pros- 
ecution for robbery with deadly weapon 
where there does not appear to be conflict 
of interest among codefendant and evi- 
dence introduced at trial does not go more 
to guilt of one defendant than to other. 
Duckworth v. State, 477 So. 2d 935 (Miss. 
1985). 

Comment by prosecuting attorney in 
argument that he will read defendant's 
confession "as this statement is the only 
way we hear from him" is harmless com- 
ment on failure of defendant to testify 
when there is no dispute about facts in 
connection with crime or who committed 
it. Bramlett v. State, 37 So. 2d 305 (Miss. 
1948). 

Refusal to grant mistrial in prosecution 
for robbery with a deadly weapon on 
ground that one of the arresting officers 
stated on direct examination that they 
already had defendant "under investiga- 
tion before this," whereupon prosecutor 
interposed question calling for repetition 
of such statement, did not constitute re- 
versible error, where objection to prosecu- 
tor's question was promptly sustained. 
Cittadino v. State, 199 Miss. 235, 24 So. 2d 
93 (1945). 

Where defendant, who was indicted on 
charge of robbery with a deadly weapon, 
before case was called for trial, filed mo- 
tion for issuance of special venire facias, 
overruling of motion, if erroneous, was 
rendered harmless by subsequent reduc- 
tion of grade of offense to one of mere 
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felonious robbery, upon district attorney's 
motion, and subsequent trial of defendant 
on that charge, since mere felonious rob- 
bery is not a capital offense. Mosley v. 
State, 174 So. 240 (Miss. 1937). 

In robbery prosecution, defendants' 
guilt of assault held for jury. Anderson v. 
State, 168 Miss. 424, 151 So. 558 (1934). 

22. Double jeopardy. 

Defendant was placed in double jeop- 
ardy when he was convicted on two counts 
of armed robbery and two counts of capital 
murder for killing while engaged in the 
commission of those same two armed rob- 
beries; although there were several other 
armed robbery victims present, only the 
two murder victims were named in the 
indictment. Rowland v. State, 98 So. 3d 
1032 (Miss. Oct. 4, 2012). 

In a case in which defendant appealed 
the dismissal of his motion for post-con- 
viction relief, he argued unsuccessfully 
that he was subjected to double jeopardy 
because he was charged with armed rob- 
bery on three occasions: (1) in Count II of 
his indictment, (2) in Count IV of his 
indictment, and (3) when he pled guilty to 
the charge of armed robbery. The State 
filed an Order of Nolle Prosequi on Counts 
I, II, III, and V; therefore, the burglary 
charge in Count II was passed to the file, 
and defendant was no longer charged with 
nor convicted of Count II. Ewing v. State, 
34 So. 3d 612 (Miss. Ct. App. 2009), writ of 
certiorari denied by 34 So. 3d 1176, 2010 
Miss. LEXIS 245 (Miss. 2010). 

Offenses of kidnapping under Miss. 
Code Ann. § 97-3-53 and armed robbery 
under Miss. Code Ann. § 97-3-79 were 
clearly separate and distinct, with each 
requiring proof of additional facts the 
other did not; kidnapping, for example, 
required proof of intent to cause such 
person to be secretly confined or impris- 
oned against their will, whereas armed 
robbery did not, and armed robbery re- 
quired the taking of personal property of 
another, but kidnapping did not. Thus, the 
crimes were separate and distinct regard- 
less of their temporal overlap or their 
arising from a common nucleus of opera- 
tive facts, and defendant's double jeop- 
ardy rights were not violated through be- 
ing convicted of both kidnapping and 
armed robbery. Moore v. State, 938 So. 2d 



1254 (Miss. Ct. App. 2006), writ of certio- 
rari denied by 2006 Miss. LEXIS 750 
(Miss. Oct. 5, 2006), writ of certiorari 
denied by 939 So. 2d 805, 2006 Miss. 
LEXIS 749 (Miss. 2006). 

Burglary conviction was upheld where 
acquittal on armed robbery charges did 
not invoke double jeopardy concerns be- 
cause defendant was not previously tried 
for either of the charges and because the 
burglary charge did not contain the same 
elements, such as exhibiting a deadly 
weapon and putting the victim in fear; 
similarly, the burglary included elements 
not found in armed robbery, such as 
breaking and entering. Smallwood v. 
State, 930 So. 2d 448 (Miss. Ct. App. 
2006). 

Inmate's convictions for aggravated as- 
sault and aggravated robbery did not vio- 
late his Fifth Amendment right to be free 
from double jeopardy because even though 
the charges arose from the same set of 
facts, the two charges had different ele- 
ments that the State needed to prove and 
one was not a lesser-included offense of 
the other. Thomas v. State, 930 So. 2d 
1264 (Miss. Ct. App. 2005). 

Where defendant robbed the victim, a 
store clerk, at gunpoint, and pistol 
whipped the victim numerous times, the 
offenses of robbery with the use of a 
deadly weapon, and aggravated assault 
clearly required different elements of 
proof, and double jeopardy did not apply. 
Houston v. State, 887 So. 2d 808 (Miss. Ct. 
App. 2004), writ of certiorari denied by 
888 So. 2d 1177, 2004 Miss. LEXIS 1448 
(Miss. 2004). 

Conspiracy to commit armed robbery 
required only agreement among two or 
more people to commit the crime, while 
armed robbery, required the use of a 
deadly weapon which placed an individual 
in fear of immediate injury. Actual robbery 
required the establishment of several dif- 
ferent facts than the agreement to commit 
the act; thus, the offenses were two sepa- 
rate crimes and defendant was not sub- 
jected to double jeopardy by convictions 
for both. Stovall v. State, 873 So. 2d 1056 
(Miss. Ct. App. 2004). 

Convictions for armed carjacking and 
armed robbery occurring during the same 
episode did not constitute double jeopardy 
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where the carjacking charge was based on 
the taking of a delivery truck and the 
robbery charge was based on the theft of 
money from one of the occupants of the 
truck. McCline v. State, 856 So. 2d 556 
(Miss. Ct. App. 2003), writ of certiorari 
denied by 860 So. 2d 315, 2003 Miss. 
LEXIS 722 (Miss. 2003). 

23. Verdict. 

Defendants were properly convicted of 
armed robbery because the form of the 
verdict constituted an intelligent answer 



to the issues submitted to the jury and 
allowed the jury's intent to be understood 
in a reasonably clear manner. James v. 
State, — So. 3d — , 2014 Miss. App. LEXIS 
66 (Miss. Ct. App. Feb. 11, 2014). 

24. Jury. 

Defendants were properly convicted of 
armed robbery because defendants did not 
fail to receive a fair and impartial trial 
due to juror misconduct. James v. State, — 
So. 3d — , 2014 Miss. App. LEXIS 66 
(Miss. Ct. App. Feb. 11, 2014). 
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§ 97-3-81. Robbery; threatening letter demanding money, 
property. 

Every person who shall knowingly send or deliver, or shall make, and, for 
the purpose of being sent or delivered, shall part with the possession of any 
letter or writing with or without a name subscribed thereto, or signed with a 
fictitious name, or with any letter, mark, or other designation, threatening 
therein to accuse any person of a crime or to do any injury to the person or 
property of any one, with a view or intent to extort or gain money or property 
of any description belonging to another, shall be guilty of an attempt to rob, 
and shall, on conviction be punished by imprisonment in the penitentiary not 
exceeding five years. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4 (58); 1857, ch. 64, 
art. 223; 1871, § 2677; 1880, § 2947; 1892, § 1287; 1906, § 1364; Hemingway's 
1917, § 1100; 1930, § 1129; 1942, § 2365. 

Cross References — Robbery by threats to injure person or relatives at another 
time, see § 97-3-77. 
Threatening letter or notice, see § 97-3-85. 

Threats or coercion to prevent lawful conduct of business, see § 97-23-83. 
Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

An action seeking to recover for the use 
of threats of criminal prosecution, in a 
letter, to enforce the payment of a pur- 
ported civil debt, which the plaintiff 
charged was in violation of Code § 1942, 
§ 2365, was barred by the statute of limi- 
tations applicable to an action for menace, 
the complaint having been filed more than 
a year after the letter was received. Den- 
nis v. Travelers Ins. Co., 234 So. 2d 624 
(Miss. 1970). 

Under statute making it an offense for 
one to knowingly part with possession of 
letter threatening to accuse any person of 
a crime or to do any injury to the person or 
property of anyone, with view or intent to 
extort or gain money or property, indict- 



ment charging that defendant wrote in- 
strument informing addressee to leave 
house and place money under front door- 
step, and not to return until certain time, 
and stating that addressee would be 
watched from time she left home until she 
returned, held defective, since it failed to 
charge that defendant parted with writing 
and writing did not contain threat. Smith 
v. State, 177 Miss. 731, 172 So. 132 (1937). 

Creditor is entitled to demand payment 
of honest debts, and a threat to charge the 
debtor with an offense committed in con- 
nection with the debt or obligation is not 
within the statute. State v. Ricks, 108 
Miss. 7, 66 So. 281, Am. Ann. Cas. 
1917E,244 (1914). 
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§ 97-3-82. Extortion; definitions; offense and penalties. 

(1) For the purposes of this section the following words and phrases shall 
have the meanings ascribed herein, unless the context clearly indicates 
otherwise: 

(a) "Obtain" means: (i) in relation to property, to bring about a transfer 
or purported transfer of a legal interest in, or physical possession of, the 
property, whether to the obtainer or another; or (ii) in relation to labor or 
service, or any reward, favor, or advantage of any kind, to secure perfor- 
mance thereof; or attempt to do (i) or (ii). 

(b) "Property" means anything of value, including, but not limited to, 
real estate, tangible and intangible personal property, contract rights, 
choses-in-action, reputation of a person and other interests in or claims to 
wealth, admission or transportation tickets, captured or domestic animals, 
food and drink, electric or other power. 

(c) "Property of another" includes property in which any person other 
than the actor has an interest which the actor is not privileged to infringe, 
regardless of the fact that the actor also has an interest in the property and 
regardless of the fact that the other person might be precluded from civil 
recovery because the property was used in an unlawful transaction or was 
subject to forfeiture as contraband. Property in possession of the actor shall 
not be deemed property of another who has only a security interest therein, 
even if legal title is in the creditor pursuant to a conditional sales contract or 
other security agreement. 

(d) "Public official" means any person elected or appointed to any office, 
position or employment whereby the person is paid a fee or salary by the 
State of Mississippi or any political subdivision thereof or any agency or 
subdivision of the government of the United States, regardless of the source 
or sources of the funds for the payment. 

(2) A person is guilty of extortion if he purposely obtains or attempts to 
obtain property of another or any reward, favor, or advantage of any kind by 
threatening to inflict bodily injury on any person or by committing or 
threatening to commit any other criminal offense, violation of civil statute, or 
the public or private revelation of information not previously in the public 
domain for the purpose of humiliating or embarrassing the other person, 
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without regard to whether the revelation otherwise constitutes a violation of a 
specific statute. 

(3)(a) Except as provided in paragraph (d) of this subsection, any person, 
whether a public official or not, who commits the offense of extortion of 
property or things of value of another under the value of Five Hundred 
Dollars ($500.00) shall be guilty of a misdemeanor and, upon conviction 
thereof, shall be punished by imprisonment in the county jail not to exceed 
six (6) months. 

(b) Except as provided in paragraph (d) of this subsection, any person, 
whether a public official or not, who commits the offense of extortion of 
property or things of value of another of the value of Five Hundred Dollars 
($500.00) or more shall be guilty of a felony and, upon conviction thereof, 
shall be punished by commitment to the custody of the Department of 
Corrections for a term not to exceed fifteen (15) years. 

(c) Except as provided in paragraph (d) of this subsection, any person, 
whether a public official or not, who commits the offense of extortion in order 
to obtain any intangible reward, favor or advantage to which no monetary 
value is normally given shall be guilty of a felony and, upon conviction 
thereof, shall be punished by commitment to the custody of the Department 
of Corrections for a term not to exceed fifteen (15) years. 

(d) Any public official acting in his official capacity or under color of his 
office who commits the offense of extortion in order to obtain any intangible 
reward, favor or advantage to which no monetary value is normally given, or 
who commits the offense of extortion of tangible property, regardless of the 
value of the property, shall be guilty of a felony and, upon conviction thereof, 
shall be punished by commitment to the custody of the Department of 
Corrections for a term not less than two (2) nor more than twenty (20) years. 

SOURCES: Laws, 1994, ch. 466, §§ 1, 2; Laws, 2001, ch. 384, § 1; Laws, 2005, ch. 
538, § 2, eff from and after July 1, 2005. 

Editor's Note — Laws, 1994, ch. 466, was classified as a single code section. The 
subsection designators originally appearing in ch. 466, § 2, were renumbered to 
conform to the classification of this section as a single code section. 

RESEARCH REFERENCES 



ALR. Injury to Reputation or Mental 
Well-Being as Within Penal Extortion 
Statutes Requiring Threat of "Injury to 
the Person." 87 A.L.R.5th 715. 

Am Jur. 31A Am. Jur. 2d, Extortion, 
Blackmail, and Threats §§ 20-38. 

CJS. 35 C.J.S., Extortion §§ 1 et seq. 



Practice References. McCloskey and 
Schoenberg, Criminal Law Deskbook 
(Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 
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§ 97-3-83. Robbery; bonds, bills, notes, etc., cotton receipts 
and railroad tickets. 

Robbery of obligations or bonds, bill obligatory, bank bills or bills of 
exchange, promissory notes for the payment of any money or specific property, 
paper bills of credit, cotton receipts, railroad passenger tickets, certificates 
granted by or under authority of this state or the United States, or any state, 
territory, or district therein, or of any foreign country, shall be punished in the 
same manner, both as to the principal and accessory, as robbery of goods and 
chattels. 

SOURCES: Codes, 1857, ch. 64, art. 224; 1871, § 2678; 1880, § 2948; 1892, § 1290; 
1906, § 1365; Hemingway's 1917, § 1101; 1930, § 1130; 1942, § 2366. 

Cross References — Penalty for robbery, see § 97-3-75. 
Theft of bonds, notes, etc., see § 97-17-45. 
Theft of railroad tickets, see § 97-25-11. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

First Amendment precluded imposition 
of liability on participants in economic 
boycott, even though some of them en- 
gaged in violence and threats contributed 
to success of boycott, because boycott was 
otherwise nonviolent, politically moti- 
vated, and designed to force governmental 
and economic change and to effectuate 



rights guaranteed by Constitution itself; 
however, First Amendment did not bar 
recovery from those who engaged in vio- 
lence or threats of violence for losses 
proximately caused by their unlawful con- 
duct. NAACP v. Claiborne Hdwe. Co., 458 
U.S. 886, 102 S. Ct. 3409, 73 L. Ed. 2d 
1215 (1982), reh'g denied, 459 U.S. 898, 
103 S. Ct. 199, 74 L. Ed. 2d 160 (1982). 



RESEARCH REFERENCES 

CJS. 77 C.J.S., Robbery § 5. Mississippi Criminal and Traffic Law 

Practice References. McCloskey and Manual (Michie). 

Schoenberg, Criminal Law Deskbook Mississippi Penal Code Annotated 

(Matthew Bender). (Michie). 

§ 97-3-85. Threats and intimidation; by letter or notice. 

If any person shall post, mail, deliver, or drop a threatening letter or notice 
to another, whether such other be named or indicated therein or not, with 
intent to terrorize or to intimidate such other, he shall, upon conviction, be 
punished by imprisonment in the county jail not more than six months, or by 
fine not more than five hundred dollars, or both. 

SOURCES: Codes, 1892, § 1303; 1906, § 1377; Hemingway's 1917, § 1117; 1930, 
§ 1147; 1942, § 2384. 

Cross References — Robbery by threats demanding money or property, see 
§ 97-3-81. 
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Threats or coercion to prevent lawful conduct of business, see § 97-23-83. 



JUDICIAL DECISIONS 



1. In general. 

Letter held not a "threatening letter." 
State v. Jamison, 99 Miss. 248, 54 So. 843 
(1911). 



RESEARCH REFERENCES 



ALR. Validity and construction of ter- 
roristic threat statutes. 45 A.L.R.4th 949. 

Am Jur. 31A Am. Jur. 2d, Extortion, 
Blackmail, and Threats §§ 20-23, 28, 30. 

CJS. 86 C.J.S., Threats and Unlawful 
Communications §§ 1 et seq. 

Practice References. McCloskey and 
Schoenberg, Criminal Law Deskbook 
(Matthew Bender). 



Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



§ 97-3-87. Threats and intimidation; whitecapping. 

Any person or persons who shall, by placards, or other writing, or verbally, 
attempt by threats, direct or implied, of injury to the person or property of 
another, to intimidate such other person into an abandonment or change of 
home or employment, shall, upon conviction, be fined not exceeding five 
hundred dollars, or imprisoned in the county jail not exceeding six months, or 
in the penitentiary not exceeding five years, as the court, in its discretion may 
determine. 



SOURCES: Codes, 1906, § 1398; Hemingway's 1917, § 1141; 1930, § 1173; 1942, 
§ 2416. 



Cross References — Conspiracy to prevent persons from engaging in lawful work, 
see § 97-23-41. 

Threats or coercion to prevent lawful conduct of business, see § 97-23-83. 



RESEARCH REFERENCES 



ALR. Danger to reputation as within 
penal extortion statute requiring threat of 
"injury to the person". 74 A.L.R.3d 1255. 

Recovery for discharge from employ- 
ment in retaliation for filing workers' com- 
pensation claim. 32 A.L.I^.4th 1221. 

Unemployment compensation: harass- 
ment or other mistreatment by co-worker 
as "good cause" justifying abandonment of 
employment. 40 A.L.R.4th 304. 

State criminal prosecutions of union of- 
ficer or member for specific physical 



threats to employer's property or person, 
in connection with labor dispute — mod- 
ern cases. 43 A.L.R.4th 1141. 

Punitive damages for interference with 
contract or business relationships. 44 
A.L.R.4th 1078. 

Liability of employer, supervisor, or 
manager for intentionally or recklessly 
causing employee emotional distress. 52 
A.L.R.4th 853. 

Am Jur. 25 Am. Jur. 2d, Duress and 
Undue Influence §§ 18, 19, and 21-23. 
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44B Am. Jur. 2d, Interference § 46. 
CJS. 86 C.J.S., Threats and Unlawful 
Communications § 15. 

§ 97-3-89. Timber, trees and saw logs; tampering with to in- 
jure or harass the owner prohibited. 

Any person who shall maliciously and knowingly drive, force, place, or 
otherwise insert, or cause to be driven, forced, placed or otherwise inserted any 
piece or kind of iron, steel, or metallic spike, nail, bar, rod, explosive, or other 
substance of any kind whatsoever into any kind of saw timber, trees, logs, or 
timber or logs, standing or fallen, which are not his own, and which are, or may 
be classed as commercial, or merchantable timber, logs or trees, from which 
lumber may be produced, with the intent and purpose of annoying, harassing, 
injuring or damaging the owner of same, in his person or property, or any other 
person, or for any other unauthorized purpose whatsoever, without the consent 
of the owner of such timber, logs, or trees, shall be guilty of a misdemeanor, and 
upon conviction shall be punished by imprisonment in the county jail not less 
than three months nor more than six months, or by a fine not exceeding five 
hundred dollars, or both. 

SOURCES: Codes, Hemingway's 1917, § 1120; 1930, § 1150; 1942, § 2387; Laws, 
1914, ch. 143. 

Cross References — Salvage, generally, see §§ 89-17-1 et seq. 
Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

Am Jur. 52 Am. Jur. 2d, Logs and 
Timber §§ 120, 121. 

§ 97-3-91. Timber, trees and saw logs; penalty for tampering 
when injury occurs. 

When any person shall be physically injured in handling, sawing, squar- 
ing, or otherwise manufacturing such trees, logs, or timber into lumber, or 
other sawmill products, by reason of such metallic or explosive substances 
having been driven, inserted or placed in such timber, trees, or logs, the person 
so offending shall be guilty of a felony and on conviction shall be imprisoned in 
the penitentiary for a period of not more than ten years. 

SOURCES: Codes, Hemingway's 1917, § 1121; 1930, § 1151; 1942, § 2388; Laws, 
1914, ch. 143. 

RESEARCH REFERENCES 

Am Jur. 52 Am. Jur. 2d, Logs and 
Timber §§ 120, 121. 
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§ 97-3-93. Timber, trees and saw logs; penalty for tampering 
when death results. 

Whenever the death of any person shall be caused by reason of such 
metallic or explosive substances having been driven, placed or inserted in such 
merchantable timber as provided in Section 97-3-89, the person so offending 
shall be guilty of manslaughter, and upon conviction shall be punished as the 
law directs. 

SOURCES: Codes, Hemingway's 1917, § 1122; 1930, § 1152; 1942, § 2389; Laws, 
1914, ch. 143. 

RESEARCH REFERENCES 

Am Jur. 52 Am. Jur. 2d, Logs and 
Timber §§ 120, 121. 

§ 97-3-95. Sexual battery. 

(1) A person is guilty of sexual battery if he or she engages in sexual 
penetration with: 

(a) Another person without his or her consent; 

(b) A mentally defective, mentally incapacitated or physically helpless 
person; 

(c) A child at least fourteen (14) but under sixteen (16) years of age, if 
the person is thirty-six (36) or more months older than the child; or 

(d) A child under the age of fourteen (14) years of age, if the person is 
twenty-four (24) or more months older than the child. 

(2) A person is guilty of sexual battery if he or she engages in sexual 
penetration with a child under the age of eighteen (18) years if the person is in 
a position of trust or authority over the child including without limitation the 
child's teacher, counselor, physician, psychiatrist, psychologist, minister, 
priest, physical therapist, chiropractor, legal guardian, parent, stepparent, 
aunt, uncle, scout leader or coach. 

SOURCES: Laws, 1980, ch. 450, § 1; Laws, 1983, ch. 429, § 3; Laws, 1985, ch. 389, 
§ 6; Laws, 1993, ch. 512, § 2; Laws, 1998, ch. 549, § 3, eff from and after July 
1, 1998. 

Editor's Note — For judicial decision notes under former § 97-3-67 relating to rape 
and carnal knowledge of unmarried persons over fourteen and under eighteen years of 
age and under former § 97-5-21 relating to the seduction of persons under eighteen, see 
§ 97-3-65. 

Cross References — Applicability of certain evidentiary rules in criminal prosecu- 
tions for child abuse, see § 13-1-401. 

Notification of Department of Education that certificated person has been convicted 
of sex offense, see § 37-3-51. 

Prohibition of person convicted of crimes affecting children or other violent crimes 
from being licensed as foster parent or a foster home, see § 43-15-6. 

Sexual battery of a vulnerable person, see § 43-47-18. 

Sexual battery, as provided in this section, defined as crime of violence, see § 97-3-2. 
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Rape, see §§ 97-3-65 and 97-3-71. 

Touching or handling a child for lustful purposes, see § 97-5-23. 
Crime of condoning felonious child abuse, see § 97-5-40. 

Carnal knowledge of step or adopted child or child of cohabitating partner, see 
§ 97-5-41. 

Mandatory reporting of offense under this section relating to sexual battery when 
committed by an adult against a minor under the age of sixteen, see § 97-5-51. 

Time limitation for prosecuting an offense under this section, see § 99-1-5. 

Testing for HIV and AIDS of any person convicted under this section, see §§ 99-19- 
201 and 99-19-203. 

JUDICIAL DECISIONS 



1. In general; construction. 

2. Validity; constitutionality. 

3. Applicability. 

4. Elements. 

5. Defenses. 

6. Indictment. 

7. Evidence; generally; admissibility. 

8. — Past sex crimes. 

9. — Sufficiency. 

10. — Other; miscellaneous. 

11. Practice and procedure; jury instruc- 

tions. 

12. Sentence. 

13. Other, miscellaneous. 

14. Lesser included offenses. 

15. Double jeopardy. 

16. New trial. 

17. Speedy trial. 

1. In general; construction. 

Defendant's conviction and sentence for 
the sexual battery of a minor child in 
violation of Miss. Code Ann. §§ 97-3- 
95(l)(d) and 97-3-97(a) was proper where 
his motion to suppress was rightfully de- 
nied since intoxication did not automati- 
cally render his confession involuntary. 
He failed to show symptoms of being un- 
der the influence and the record indicated 
that he was given his Miranda warnings 
and asked questions. Morris v. State, 913 
So. 2d 432 (Miss. Ct. App. 2005). 

Defendant's conviction for capital mur- 
der was proper where the trial court did 
not abuse its discretion in denying defen- 
dant's motion for funds because his argu- 
ment that DNA testing could have shown 
consent or lack of force was without merit. 
The evidence would not have been at all 
probative on the issue of consent, Miss. 
Code Ann. § 97-3-95(l)(a) Brink v. State, 
888 So. 2d 437 (Miss. Ct. App. 2004), writ 



of certiorari denied by 888 So. 2d 1177, 
2004 Miss. LEXIS 1475 (Miss. 2004), writ 
of certiorari denied by 544 U.S. 986, 125 S. 
Ct. 1858, 161 L. Ed. 2d 744, 2005 U.S. 
LEXIS 3129, 73 U.S.L.W. 3620 (2005). 

Lack of consent is essential fact neces- 
sary to constitute crime of sexual battery. 
Peterson v. State, 671 So. 2d 647 (Miss. 
1996). 

This section creates three separate 
classes of victims. Thus, in a prosecution 
for sexual battery of a child under the age 
of 14, the defendant was not entitled to an 
instruction containing the element "with- 
out her consent." Ryan v. State, 525 So. 2d 
799 (Miss. 1988). 

Although, on its face, the definition of 
sexual penetration announced in § 97- 
3-97 encompasses any penetration, the 
parameters of the definition of sexual pen- 
etration are logically confined to activities 
which are the product of sexual behavior 
or libidinal gratification, not merely the 
product of clinical examination or domes- 
tic, parental functions. Roberson v. State, 
501 So. 2d 398 (Miss. 1987). 

Attempted sexual battery is a criminal 
offense by virtue of Mississippi Code § 97- 
1-7. Gill v. State, 485 So. 2d 1047 (Miss. 
1986). 

2. Validity; constitutionality. 

Miss. Code Ann. § 97-3-95 was held not 
to be unconstitutionally vague in a sexual 
battery case where the inmate admitted 
that he knew that raping an 11-year-old 
girl was wrong, but he did it anyway. 
Calhoun v. State, 849 So. 2d 892 (Miss. 
2003). 

This section is not unconstitutionally 
vague since, as applied to a male adult 
who allegedly stuck his finger into the 
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vagina of a 10-year-old girl, the statute 
gives fair notice to a person of ordinary 
intelligence that the defendant's alleged 
conduct is forbidden, and there are no 
indications that the statute encourages 
erratic arrest and convictions. Roberson v. 
State, 501 So. 2d 398 (Miss. 1987). 

The absence of explicit mens rea lan- 
guage in this section does not render the 
statute unconstitutional, since the legisla- 
ture may define a crime which depends on 
no mental elements and consists only of 
forbidden acts or omissions. Roberson v. 
State, 501 So. 2d 398 (Miss. 1987). 

3. Applicability. 

A teacher in a school that a child of the 
required age attends has a position of 
trust or authority over the child sufficient 
to fit within the meaning of the statute, 
and there is nothing in the statute that 
would limit the meaning to a student who 
is in a specific class of the teacher. Carter 
v. State, 775 So. 2d 91 (Miss. 1999). 

Statute was not applied ex post facto to 
defendant where subsection (c), under 
which he was prosecuted, was added to 
statute to be effective from and after 
March 29, 1983, and incident giving rise 
to prosecution occurred in August, 1983. 
Cantrell v. State, 507 So. 2d 325 (Miss. 
1987). 

Where defendant's 19-year-old daugh- 
ter testified at trial that she and defen- 
dant had engaged in acts of fellatio and 
cunnilingus, defendant was properly in- 
dicted under § 97-29-59, and not § 97- 
3-95 et seq., which were enacted subse- 
quent to the violation for which he was 
convicted, in that § 97-3-103 expressly 
provides that the sexual battery statutes 
do not repeal, modify or amend any other 
criminal statute. Contreras v. State, 445 
So. 2d 543 (Miss. 1984). 

4. Elements. 

For purposes of a new trial, a guilty 
verdict in a sexual battery case was not 
against the overwhelming weight of the 
evidence because it was up to a jury to 
assess the reliability of a victim's sister, 
who testified on the issue of penetration; 
moreover, even though defendant's semi- 
nal fluid on the victim's body did not prove 
penetration, the testimony of the sister 
and of police detectives regarding defen- 



dant's admission of other instances of oral 
sex established that element of the crime. 
Singleton v. State, 16 So. 3d 742 (Miss. Ct. 
App. 2009). 

In a sexual battery case under Miss. 
Code Ann. § 97-3-95(2) where penetration 
was an issue, a judgment notwithstanding 
the verdict was properly denied because it 
was up to a jury to determine the credibil- 
ity of a victim's sister, who testified that 
she saw defendant sticking his tongue in 
between the victim's vagina; also, defen- 
dant admitted to other instances of oral 
sex performed by the victim. Singleton v. 
State, 16 So. 3d 742 (Miss. Ct. App. 2009). 

Court of appeals erred when it reversed 
defendant's conviction for molestation 
where molestation was a lesser included 
offense of sexual battery; defendant's ac- 
tions were done with the purpose of grati- 
fying his lust, and the victim was under 
the age of 14 at the time of the incident, 
and defendant's acts of grabbing the vic- 
tim, touching her genital area, and touch- 
ing himself, demonstrated that he was 
gratifying his lust, and intent could be 
inferred from a defendant's actions. Friley 
v. State, 879 So. 2d 1031 (Miss. 2004). 

Court properly denied defendant's mo- 
tion for post-conviction relief after defen- 
dant pled guilty to sexual battery; trial 
counsel did not provide erroneous advice 
in advising defendant that the 14-year-old 
victim's consent was not an issue for the 
jury to address. Under the plain language 
of Miss. Code Ann. § 97-3-95(l)(c), the 
State would not have had to address the 
issue of consent; State would have only 
had to show that the victim was between 
the ages of 14 and 16, that defendant was 
more than 36 months older than the vic- 
tim, and that defendant had engaged in 
sexual penetration with the victim. Bates 
v. State, 879 So. 2d 519 (Miss. Ct. App. 
2004). 

State provided proof of sexual penetra- 
tion of a child victim where the victim 
testified that she performed oral sex on 
defendant after defendant bought her 
some candy and defendant's niece testified 
that she saw the victim put defendant's 
penis in her mouth. Williams v. State, 859 
So. 2d 1046 (Miss. Ct. App. 2003). 

The requirement of evidence of libidinal 
gratification or sexual behavior relates 
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only to subsection (l)(c) of this section, 
which deals with sexual penetration of a 
child, and does not relate to sexual pen- 
etration without consent under subsection 
(l)(a) of this section. Puckett v. State, 737 
So. 2d 322 (Miss. 1999). 

Lustful intent is not an element of 
sexual battery that needs to be proven 
under subsection (l)(c) of this section. 
Watts v. State, 733 So. 2d 214 (Miss. 
1999). 

Contact between person's mouth, lips, 
or tongue and genitals of person's body, 
whether by kissing, licking, or sucking, is 
"sexual penetration," regardless of gender 
of victim or perpetrator. Hennington v. 
State, 702 So. 2d 403 (Miss. 1997). 

Force or reasonable apprehension of 
force are not necessary elements of the 
crime of sexual battery under this section. 
Sanders v. State, 586 So. 2d 792 (Miss. 
1991). 

The absence of explicit mens rea lan- 
guage in this section does not render the 
statute unconstitutional, since the legisla- 
ture may define a crime which depends on 
no mental elements and consists only of 
forbidden acts or omissions. Roberson v. 
State, 501 So. 2d 398 (Miss. 1987). 

The testimony of the 10-year-old female 
sexual battery victim, and the admission 
of the defendant of inserting his finger 
into the victim's vagina under circum- 
stances suggesting a lustful or licentious 
state of mind, represents sufficient evi- 
dence of the defendant's intent to violate 
the statute. Roberson v. State, 501 So. 2d 
398 (Miss. 1987). 

Conviction for sexual battery will be 
reversed on appeal where appellate 
court's study of record discloses no evi- 
dence of penetration as charged in indict- 
ment and required by this section. Thomp- 
son v. State, 468 So. 2d 852 (Miss. 1985). 

5. Defenses. 

Defendant was not prejudiced by the 
amendment of an indictment for Miss. 
Code Ann. § 97-3-95(l)(d) sexual battery 
that deleted the words "without her con- 
sent," because a child under the age of 14 
had no legal ability to consent to such an 
act thus the language had no legal mean- 
ing as it was not an element of the crime 
and its removal had not deprived defen- 
dant of a valid defense. Lee v. State, 944 



So. 2d 56 (Miss. Ct. App. 2005), affirmed 
by 944 So. 2d 35, 2006 Miss. LEXIS 680 
(Miss. 2006). 

Defendant's motion for a new trial after 
a conviction for sexual battery without 
consent was properly denied because the 
verdict was not against the great weight 
of the evidence; a victim's testimony was 
adequately corroborated by another per- 
son present in the room, and the question 
of whether the victim's inaction consti- 
tuted consent (the minor victim was in- 
toxicated and was afraid to object) was a 
question for the jury. Seigfried v. State, 
869 So. 2d 1040 (Miss. Ct. App. 2003), writ 
of certiorari denied by 870 So. 2d 666, 
2004 Miss. LEXIS 352 (Miss. 2004). 

That 15-year-old victim's character was 
less than sterling was not a defense to 
sexual battery under Miss. Code Ann. 
§ 97-3-95(l)(c), and was therefore neither 
relevant nor material. Kearley v. State, 
843 So. 2d 66 (Miss. Ct. App. 2002), writ of 
certiorari denied by 842 So. 2d 578, 2003 
Miss. App. LEXIS 410 (Miss. Ct. App. 
2003). 

The defense of mistake of age is not 
available to a charge of sexual battery. 
Todd v. State, 806 So. 2d 1086 (Miss. 
2001). 

Consent is a defense to a charge of 
sexual battery committed with a person 
14 years of age and over. Coates v. State, 
495 So. 2d 464 (Miss. 1986). 

While consent is a defense to a charge of 
sexual battery committed with a person 
14 years of age and over, jury had before it 
substantial credible evidence upon which 
to base its finding that the prosecutrix had 
been threatened and did not voluntarily 
consent. Coates v. State, 495 So. 2d 464 
(Miss. 1986). 

6. Indictment. 

Even if defendant had timely objected to 
the indictment alleging the expiration of 
the statute of limitations for the first two 
years of the indictment's time span, the 
circuit court's solution would have been to 
amend the indictment to reflect a time 
period not in conflict with any alleged 
statute of limitations issues, which was 
essentially done when defense counsel re- 
quested and was granted jury instructions 
that limited the time span for the offenses 
to 15 months that were within the statute 
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of limitations. Hines v. State, 126 So. 3d 
985 (Miss. Ct. App. 2013). 

In a case where defendant was con- 
victed of statutory rape and of sexual 
battery of a child, although the indictment 
listed a four-year time span in which the 
offenses occurred, because defense coun- 
sel requested and was granted jury in- 
structions limiting that time span to 15 
months during which defendant was in 
contact with the children, the 15-month 
time span in which the offenses allegedly 
occurred was not unreasonably large for 
defendant to be on notice as to the crimes 
charged and was not unreasonably large 
so as to prevent defendant from defending 
himself. Hines v. State, 126 So. 3d 985 
(Miss. Ct. App. 2013). 

Defendant's indictment was sufficient 
even though the sexual battery counts 
initially tracked the wrong subsection of 
the sexual battery statute because the 
indictment specifically alleged that defen- 
dant abused his fourteen-year-old daugh- 
ter and included his birthday, the daugh- 
ter's birthday, and the dates of the alleged 
crimes; the amendment to the indictment 
to reflect the appropriate subsection was 
one of form. Weeks v. State, 123 So. 3d 373 
(Miss. 2013). 

Indictment charged defendant with one 
count of touching a child for lustful pur- 
poses pursuant to Miss. Code Ann. § 97- 
5-23(1) and one count of sexual battery 
pursuant to Miss. Code Ann. § 97-3- 
95(l)(d), and the crimes formed a common 
scheme of sexual misconduct and all the 
crimes occurred over a period of time 
against the same victim in a similar man- 
ner; thus, the court rejected defendant's 
claim that it was error for him to be tried 
on a multi-count indictment, for purposes 
of Miss. Code Ann. § 99-7-2, plus the 
court noted that the trial court instructed 
the jury to evaluate each count separately 
and return separate verdicts. Wilson v. 
State, 990 So. 2d 798 (Miss. Ct. App. 
2008). 

Where each count of the indictment 
specifically stated that defendant did will- 
fully, unlawfully, and feloniously commit 
sexual battery by some form of sexual 
penetration or performing cunnilingus on 
the victim while defendant was above the 
age of eighteen and the victim was under 



the age of sixteen, the indictment was not 
fatally flawed because it tracked the lan- 
guage of both subsections (c) and (d) of 
Miss. Code Ann. § 97-3-95(1). The indict- 
ment included the birth date of both de- 
fendant and the victim as well as the time 
of the alleged offense; the fact that it 
mistakenly referred to the victim as being 
under the age of sixteen instead of four- 
teen was irrelevant. Smith v. State, 989 
So. 2d 973 (Miss. Ct. App. 2008). 

Indictment for fondling and sexual bat- 
tery was not defective for failing to pro- 
vide the specific dates that the offenses 
occurred, as the state had narrowed the 
time frame sufficiently to put defendant 
on notice of the nature and cause of the 
charges against him. Hodgin v. State, 964 
So. 2d 492 (Miss. 2007). 

Denial of the inmate's motion for post- 
conviction relief was proper in part be- 
cause the indictment was sufficient to 
charge a crime since it alleged that he 
engaged in sexual penetration with the 
victim against her will; thus, the indict- 
ment was sufficient to charge the crime of 
sexual battery. Knight v. State, 959 So. 2d 
598 (Miss. Ct. App. 2007), writ of certio- 
rari denied en banc by 964 So. 2d 508, 
2007 Miss. LEXIS 538 (Miss. 2007). 

Defendant was properly convicted of 
sexually battery by digital penetration 
where sufficient proof showed that defen- 
dant was provided notice that he was 
being charged with sexual battery, and 
the variance between the language of the 
indictment and proof at trial was not a 
fatal error under Miss. Const, art. 3, § 26. 
Burrows v. State, 961 So. 2d 701 (Miss. 
2007). 

Although rape required forcible sexual 
intercourse, and sexual battery required 
sexual penetration without consent, the 
indictment specifically put defendant on 
notice that he was charged with forcibly 
inserting his sexual organ inside the vic- 
tim's rectum; his defense to that charge 
was not that it happened and was consen- 
sual, but that it did not happen, and 
therefore his defense to the original in- 
dictment was equally applicable to 
amended indictment, which changed a 
charge from rape to sexual battery. Goodin 
v. State, 977 So. 2d 353 (Miss. Ct. App. 
2007), affirmed in part and reversed in 
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part by, remanded by 977 So. 2d 338, 2008 
Miss. LEXIS 143 (Miss. 2008). 

Although defendant argued that the in- 
dictment failed to expressly charge that 
he penetrated the victim with lustful in- 
tent, neither Miss. Code Ann. § 97-3-95 
nor Miss. Code Ann. § 97-3-97(a) required 
proof of lustful intent; defendant's claim 
as to the sufficiency of the dates alleged in 
the indictment was waived for failure to 
demur the indictment in the court below. 
Frei v. State, 934 So. 2d 318 (Miss. Ct. 
App. 2006). 

In a sexual battery case, the indictment 
was properly amended by the removal of 
the phrase "without her consent," because 
the defense to the charge did not change, 
and although defendant might have as- 
serted that he was surprised, his surprise 
could not be characterized as unfair; the 
net effect of the amendment was that 
defendant only had to defend one claim, 
rather than two. Lee v. State, 944 So. 2d 
35 (Miss. 2006). 

Where the state dismissed one indict- 
ment for sexual battery in exchange for 
defendant's guilty plea to gratification of 
lust, it was not a dismissal based on it 
being defective; however, even if it had 
been, the second indictment was sufficient 
to charge a crime where it alleged that 
defendant engaged in sexual penetration 
with a child under the age of 14 against 
her will. Knight v. State, 956 So. 2d 264 
(Miss. Ct. App. 2006), substituted opinion 
at 959 So. 2d 598, 2007 Miss. App. LEXIS 
444 (Miss. Ct. App. 2007). 

Defendant argued that his indictment 
should have stated that the penetration 
was knowingly or intentionally commit- 
ted; however, sexual battery was not a 
specific intent crime and thus the indict- 
ment did not have to refer to a specific 
intent, and the indictment was valid. 
Jones v. State, 936 So. 2d 993 (Miss. Ct. 
App. 2006). 

Trial court properly refused to merge 
two counts of an indictment charging de - 
fendant with sexual battery because the 
two counts alleged two separate acts of 
penetration; the first count charged that 
defendant inserted his tongue into the 
victim's vagina, while the second count 
charged that defendant inserted his penis 
into the victim's vagina. Hill v. State, 929 
So. 2d 375 (Miss. Ct. App. 2006). 



Denial of the inmate's petition for post- 
conviction relief was proper where, al- 
though the indictment was defective for 
failing to allege the inmate's age, he suf- 
fered no prejudice from that defect. 
Clearly he was more than 24 months older 
than the victim of the sexual battery when 
the offenses were committed and he knew 
that he was 24 months older than she was 
when he read the indictment and entered 
his guilty plea. Robinson v. State, 904 So. 
2d 203 (Miss. Ct. App. 2005). 

Where consent was not an element of 
sexual battery of a girl under the age of 14 
under Miss. Code Ann. § 97-3-95(l)(c), 
the indictment was not fatal for failing to 
state that the 11-year-old victim had not 
consented to the offense; thus, the indict- 
ment did not present grounds for post- 
conviction relief. Bryant v. State, 879 So. 
2d 530 (Miss. Ct. App. 2004). 

An indictment for sexual battery was 
inadequate where there were no words 
relating to consent and no overt act was 
alleged indicating the manner in which 
the defendant attempted the crime. Haw- 
thorne v. State, 751 So. 2d 1090 (Miss. Ct. 
App. 1999). 

Whether fellatio by defendant was pen- 
etration of or with victim was irrelevant to 
sexual battery, and, thus, indictment 
could charge sexual penetration of male 
person under age of fourteen, even though 
statute prohibits sexual penetration with 
victim. Hennington v. State, 702 So. 2d 
403 (Miss. 1997). 

Indictment for sexual battery was insuf- 
ficient where it failed to notify defendant 
that he was being charged with sexually 
penetrating victim without victim's con- 
sent; indictment did not include without 
consent in its charge. Peterson v. State, 
671 So. 2d 647 (Miss. 1996). 

Amendment of indictment from sexual 
battery to attempted sexual battery dur- 
ing trial did not prejudice defendant; by 
virtue of attempt statute, defendant had 
notice that he could be convicted of at- 
tempt charge. Eakes v. State, 665 So. 2d 
852 (Miss. 1995). 

Charges of 2 counts of sexual battery 
and one count of attempted sexual battery 
were properly combined in indictment, 
where transactions upon which offenses 
were based occurred over period of 5 
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months, and offenses were committed 
only against one child even when other 
children were present and available tar- 
gets, which showed common plan. Eakes 
v. State, 665 So. 2d 852 (Miss. 1995). 

A trial court committed reversible error 
in allowing an indictment to be amended 
to charge the defendant with a violation of 
subsection (2) of this section for sexual 
battery of a female "over" the age of 14 
years, instead of subsection (1) of this 
section for sexual battery of a female "un- 
der the age of 14 years, since the defen- 
dant's defense that the victim was not 
under 14 years of age but was 26 years old 
would have required the jury to return a 
verdict of acquittal; the amendment was 
"of substance" and was therefore beyond 
the power of the trial court to authorize. 
Rhymes v. State, 638 So. 2d 1270 (Miss. 
1994). 

Indictment tracking statutory language 
was sufficient to inform accused of charge 
against him, and no ambiguity existed 
where lone reference to defendant being 
beyond age 18 did not track statutory 
language. Cantrell v. State, 507 So. 2d 325 
(Miss. 1987). 

Where indictment charged defendant 
engaged in sexual battery on prosecutrix 
on or about or before a specified date, it 
was not reversible error for prosecution to 
prove, at trial, that defendant committed 
the act on the date specified in the indict- 
ment, and to prove, over defense's objec- 
tions, that similar acts had occurred on 
numerous occasions for several years 
prior thereto. Coates v. State, 495 So. 2d 
464 (Miss. 1986). 

Indictment which charges sexual pen- 
etration of identified victim on specified 
date in specified geographical location, 
including charge that acts were commit- 
ted unlawfully, willfully and feloniously 
and typed label at top reading "SEXUAL 
BATTERY MCA 97-3-95(a)" is sufficient to 
charge accused with criminal offense of 
sexual battery. Hines v. State, 472 So. 2d 
386 (Miss. 1985). 

7. Evidence; generally; admissibility. 

In a sexual battery prosecution, the 
trial court erred in allowing a forensic 
psychologist to testify about a child's 
statement that defendant had put his 
mouth on the child's penis, as the trial 



court made no finding as to the reliability 
of the hearsay statement and did not 
conduct a hearing outside the presence of 
the jury as required by Miss. R, Evid. 
803(25). Rogers v. State, 95 So. 3d 623 
(Miss. Aug. 16, 2012). 

Denial of defendant's motion for judg- 
ment of acquittal notwithstanding the 
verdict and, in the alternative, motion for 
a new trial, after he had been convicted of 
sexual battery in violation of Miss. Code 
Ann. § 97-3-95(l)(a) was appropriate be- 
cause the evidence was sufficient to sup- 
port the conviction. The case consisted 
largely of the victim's word against defen- 
dant's and that presented a factual dis- 
pute to be resolved by a jury; the supreme 
court was unable to determine that any 
rational trier of fact could not have found 
the essential elements of the crime beyond 
a reasonable doubt after the evidence was 
viewed in the light most favorable to the 
State. Abernathy v. State, 30 So. 3d 320 
(Miss. 2010). 

At trial for fondling and sexual battery, 
it was not error under the circumstances 
presented to accept a witness as an expert 
in the field of child abuse, allow an 
unredacted videotape of the child victim's 
interview to be admitted into evidence, or 
to allow the victim's mother to testify as to 
statements that the victim made to her. 
Hodgin v. State, 964 So. 2d 492 (Miss. 
2007). 

Where defendant was found guilty of 
the sexual battery of a child, the verdict 
was not against the weight of the evidence 
because the victim's testimony was cor- 
roborated by her knowledge of the pink 
vibrator, the thong underwear, and the 
appearance of defendant's genital area. 
His attempt to explain that knowledge 
simply created an issue of fact for the jury 
to resolve and the fact that the jury be- 
lieved the victim gave defendant no basis 
for a valid complaint on appeal. Lee v. 
State, 944 So. 2d 56 (Miss. Ct. App. 2005), 
affirmed by 944 So. 2d 35, 2006 Miss. 
LEXIS 680 (Miss. 2006). 

Circuit judge did not err in refusing to 
allow defendant's attorneys to question 
his former wife about the man to whom 
she was now married, because the circuit 
court found that that testimony had no 
relevance where defense counsel had 
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made a number of ambiguous statements 
about the relevancy of the line of question- 
ing to aid in the establishment that other 
men or youth could have caused the child 
victim's injuries. Foley v. State, 914 So. 2d 
677 (Miss. 2005). 

Where defendant was convicted of felo- 
nious sexual intercourse with a child un- 
der the age of 14, felonious sexual pen- 
etration with a child less than 18, and 
possession of materials depicting children 
under the age of 18 engaging in sexually 
explicit conduct, the circuit had not erred 
in not granting his pretrial motion to 
suppress evidence obtained by a search 
warrant based on the statements of the 
child victim, because she specifically 
stated that defendant had showed her 
pictures of nude people on his computer 
screen doing things she described as 
"gross." She used language to describe 
acts performed on her and by her in rela- 
tion to defendant in such sexually explicit 
terms that veracity could easily be in- 
ferred. Foley v. State, 914 So. 2d 677 
(Miss. 2005). 

Trial court had not erred by allowing 
the statements of 5-year-old rape victim to 
be brought before the jury through the 
testimony of medical professionals who 
examined or interviewed her because the 
statements to doctors were statements 
made for the purposes of medical treat- 
ment, and thus an exception to the hear- 
say rule of exclusion. And, the statements 
were made as a part of neutral medical 
evaluations and thus were not testimonial 
and defendant's confrontation clause vio- 
lation argument was without merit. Foley 
v. State, 914 So. 2d 677 (Miss. 2005). 

Trial court had not erred by allowing 
the statements of 5-year-old rape victim to 
be brought before the jury through the 
testimony of medical professionals who 
examined or interviewed her because the 
victim's statements were squarely within 
the tender years exception to hearsay as 
provided by Miss. R. Evid. 803(25). There 
was no doubt that the overwhelming 
physical evidence of abuse to the child's 
person corroborated the statements by her 
alleging sexual abuse and her comments, 
spontaneously made to a number of pro- 
fessionals trained to detect abuse and its 
effects, showed an overwhelming sense of 



adult knowledge of sexual topics of which 
children in their earliest years should 
have no knowledge. Foley v. State, 914 So. 
2d 677 (Miss. 2005). 

Trial court had not erred by allowing 
the statements of 5-year-old rape victim to 
be brought before the jury through the 
testimony of medical professionals who 
examined or interviewed her because the 
statements to doctors were admissible un- 
der Miss. R. Evid. 803(4) as statements 
made for the purposes of medical treat- 
ment, and thus an exception to the hear- 
say rule of exclusion. Foley v. State, 914 
So. 2d 677 (Miss. 2005). 

Victim's testimony alone is sufficient to 
support a rape conviction, even though 
not corroborated, where it is consistent 
with the circumstances. Green v. State, 
887 So. 2d 840 (Miss. Ct. App. 2004). 

Unsupported word of the victim of a sex 
crime is sufficient to support a guilty ver- 
dict where that testimony is not discred- 
ited or contradicted by other credible evi- 
dence, especially if the conduct of the 
victim is consistent with the conduct of 
one who has been victimized by a sex 
crime. Green v. State, 887 So. 2d 840 
(Miss. Ct. App. 2004). 

Where defendant was charged with two 
counts of sexual battery and one count of 
conspiracy to batter, based on the victim's 
allegations that defendant and his accom- 
plice held her down, beat her, and raped 
her, the trial court properly instructed the 
jury on aiding and abetting. Defendant 
was convicted based on evidence that he 
forced the victim to have sex with him. 
Norris v. State, 893 So. 2d 1071 (Miss. Ct. 
App. 2004), writ of certiorari denied by 
893 So. 2d 1061, 2005 Miss. LEXIS 122 
(Miss. 2005). 

Evidence was sufficient to convict defen- 
dant based on the nine-year-old victim's 
statements describing the abuse and the 
corroborating testimony from the victim's 
doctor and school counselor. Davis v. 
State, 878 So. 2d 1020 (Miss. Ct. App. 
2004), writ of certiorari denied by 878 So. 
2d 67, 2004 Miss. LEXIS 964 (Miss. 2004), 
writ of certiorari denied by 543 U.S. 1051, 
125 S. Ct. 880, 160 L. Ed. 2d 773, 2005 
U.S. LEXIS 474, 73 U.S.L.W. 3397 (2005). 

Trial court had more than sufficient 
evidence before it, none of which was 
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contradicted or even impeached during 
the hearing on a motion in limine regard- 
ing child victim's extrajudicial statements 
regarding the alleged sexual abuse, to 
conclude that the child's statements had 
sufficient indicia of reliability to overcome 
a hearsay objection and be admitted un- 
der Miss. R. Evid. 803(25), including the 
fact that the child related the events to a 
social worker without a great deal of 
prompting or prodding and told what hap- 
pened in some detail in her own words, 
and the child was ten years old at the 
time. Sharp v. State, 862 So. 2d 576 (Miss. 
Ct. App. 2004). 

Evidence was sufficient to convict defen- 
dant of attempted sexual battery of a 
female minor where the victim testified 
that defendant asked her to get into a car 
with him and to lie down in the back of the 
car, and asked her if "he was going to get 
him some sex," and when they arrived at a 
hotel room, defendant announced to other 
men there that the victim was there to 
have sex with them. Quarles v. State, 863 
So. 2d 987 (Miss. Ct. App. 2004). 

Discrepancies in a child's prior state- 
ments regarding sexual abuse by defen- 
dant, a male relative, were not so damag- 
ing to the child's credibility as to have 
compelled the conclusion that the jury had 
abused its discretion in finding that she 
had truthfully related the events of the 
two encounters with defendant that led to 
the charges; the examining doctor testi- 
fied, based on her professional experience, 
that it was not uncommon for a child 
sexual abuse victim to give different ver- 
sions of events when talking to different 
people because, among other consider- 
ations, a child in that situation was often 
inclined to conceal or even deny matters if 
the child was made uncomfortable or fear- 
ful of the person making inquiry. Sharp v. 
State, 862 So. 2d 576 (Miss. Ct. App. 
2004). 

There certainly was evidence to support 
conviction on two counts of sexual battery, 
where the child victim was eight years old 
when the offenses occurred, stated that 
defendant had stuck his finger into her 
vagina and placed his penis in her mouth, 
and her testimony included a vivid de- 
scription of the events that took place 
between them. Peters v. State, 864 So. 2d 
983 (Miss. Ct. App. 2004). 



Hearsay evidence, including statements 
made by the child victim were properly 
admitted where the trial court made ex- 
tensive findings as to the factors neces- 
sary to ascertain the veracity of the child's 
testimony, the trial court did conduct a 
hearing outside the presence of the jury 
with regard to the victim and each witness 
that would be testifying under the excep- 
tion, and made extensive findings of fact 
and conclusions of law. Wright v. State, 
859 So. 2d 1028 (Miss. Ct. App. 2003). 

Evidence was sufficient to prove beyond 
a reasonable doubt that defendant com- 
mitted sexual battery, Miss. Code Ann. 
§ 97-3-95(l)(c), because the first victim 
testified that (1) defendant engaged in 
sexual penetration with the first victim by 
inserting defendant's penis into the first 
victim's mouth; (2) defendant was 24 or 
more months older than the first victim; 
and (3) the first victim was under the age 
of 14 years. Bell v. State, 835 So. 2d 953 
(Miss. Ct. App. Jan. 28, 2003), remanded 
by 202 Fed. Appx. 753, 2006 U.S. App. 
LEXIS 25826 (5th Cir. Miss. 2006). 

In a prosecution for sexual battery of a 
10-year-old child in violation of this sec- 
tion, the trial court erred in allowing a bag 
of sexually explicit pictures found in the 
defendant's vehicle to be introduced into 
evidence, where the victim and 2 child 
witnesses testified that the defendant 
showed them pictures of nude people in a 
book, but they did not testify that they 
were shown the bag of pictures. The de- 
fendant was prejudiced by the admission 
of the bag of pictures to an extent that its 
admission constituted reversible error, 
since the jurors may have been offended 
by the explicit nudity shown in the pic- 
tures and by the graphic depictions of 
heterosexual and homosexual acts, and 
the jurors may have concluded that be- 
cause the defendant collected these pic- 
tures, he did, in fact, sexually batter the 
victim. Wade v. State, 583 So. 2d 965 
(Miss. 1991). 

In a prosecution for sexual battery of a 
child, a child therapist's brief testimony, 
negating the defense position that the 
victim had confused the defendant with 
other abusers, did not rise to the level of 
bolstering and was not reversible error. 
Hosford v. State, 560 So. 2d 163 (Miss. 
1990). 
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In a sexual battery prosecution which 
involved allegations of homosexual acts 
with a minor victim, letters written by the 
defendant which contained references to 
his homosexuality were relevant as tend- 
ing to show that the defendant was a 
homosexual conjoined with the issue of 
whether he in fact engaged in the act with 
which he was charged. Kolb v. State, 542 
So. 2d 265 (Miss. 1989), post-conviction 
relief denied, 568 So. 2d 288 (Miss. 1990). 

In a prosecution for sexual battery, evi- 
dence that the defendant had gonorrhea 
and had infected the victim with gonor- 
rhea was admissible. Daniel v. State, 536 
So. 2d 1319 (Miss. 1988). 

Trial court committed reversible error 
in admitting magazines other than one 
viewed by victim during alleged sexual 
battery, because other magazines were 
neither relevant to any issue in case nor 
part of res gestae of crime; they were 
simply found in desk drawer in shed 
owned by defendant, and sole function of 
introduction was to inflame jurors. Collins 
v. State, 513 So. 2d 877 (Miss. 1987). 

At trial of sexual battery charge, the 
exclusion from evidence of letters written 
by prosecutrix to defendant, predicated on 
defense's failure to disclose them in pre- 
trial discovery, did not deprive defendant 
of his constitutional right to confront wit- 
nesses, to a fair trial, and to due process of 
law, even though the excluded letters, 
which otherwise were competent evi- 
dence, on their face reflected a relation- 
ship between defendant and his step- 
daughter (prosecutrix) substantially at 
odds with prosecution's theory that defen- 
dant had employed threats of violence or 
death to force his stepdaughter to engage 
in sexual acts with him, contained mate- 
rials which impeached testimony of pros- 
ecutrix, and contradicted other more pe- 
ripheral parts of prosecution's case. 
Coates v. State, 495 So. 2d 464 (Miss. 
1986). 

In an attempted sexual battery prosecu- 
tion, where, in an attempt to show hostil- 
ity on the part of prosecutrix-daughter 
towards defendant, the defense had ques- 
tioned defendant's wife with regard to a 
conversation with her daughter 2 weeks 
before the incident, the prosecution was 
properly allowed to cross-examine the 



wife about the same conversation to bring 
out testimony that daughter had stated 
that defendant had raped her 4 times. Gill 
v. State, 485 So. 2d 1047 (Miss. 1986). 

8. — Past sex crimes. 

In a prosecution for sexual battery, the 
trial court should have granted the defen- 
dant's motion in limine to preclude admis- 
sion, for impeachment use pursuant to 
Rule 609, Miss. R. Ev, of his prior convic- 
tion of touching a child for lustful pur- 
poses, even though a social worker testi- 
fied that a general characteristic of 
pedophiles is an inability to be truthful, 
since admission of the prior conviction 
would have been manifestly prejudicial 
and mere reference to the conviction dur- 
ing the trial would have prejudiced the 
jury irreparably. Hopkins v. State, 639 So. 
2d 1247 (Miss. 1993). 

It was not error to permit testimony 
about sex assault on victim committed 
weekend prior to that on which crime 
charged occurred because offense charge 
was sexual offense and evidence of past 
sexual crimes of accused is permitted in 
such cases. Woodruff v. State, 518 So. 2d 
669 (Miss. 1988). 

Evidence of other sexual crimes remote 
in time and with third parties was im- 
properly admitted into evidence in sexual 
battery case, where defendant had not 
been convicted of any of those crimes and 
they were vaguely referenced to have 
taken place some time between 1979 and 
1981, while alleged offense for which de- 
fendant was on trial occurred in 1983; in 
context of sexual crimes, however, it was 
recognized that relaxation of rule prohib- 
iting evidence of other crimes would be 
granted, if prior evidence involved sexual 
acts of same general type and with same 
person, as those charged in indictment. 
Elmore v. State, 510 So. 2d 127 (Miss. 
1987). 

Where indictment charged defendant 
engaged in sexual battery on prosecutrix 
on or about or before a specified date, it 
was not reversible error for prosecution to 
prove, at trial, that defendant committed 
the act on the date specified in the indict- 
ment, and to prove, over defense's objec- 
tions, that similar acts had occurred on 
numerous occasions for several years 
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prior thereto. Coates v. State, 495 So. 2d 
464 (Miss. 1986). 

Evidence of prior sexual acts was ad- 
missible against defendant in a sexual 
battery prosecution under § 97-3-95, 
where each prior act of sexual penetration 
was performed with the same youthful 
victim, each incident occurred at the vic- 
tim's home during a time in the day or 
night when her mother was at work, each 
of the incidents occurred within a two and 
a half month period, each involved actual 
penetration of the defendant's penis into 
the vaginal orifice of his daughter, each 
act of sexual penetration occurred without 
the consent of the victim, and the defen- 
dant, during three of the four prior acts of 
intercourse, achieved orgasm. Hicks v. 
State, 441 So. 2d 1359 (Miss. 1983). 

9. — Sufficiency. 

Circuit court did not abuse its discretion 
when it denied defendant's motion for a 
new trial because, given the testimony 
from the alleged sexual battery victim and 
witnesses who corroborated the victim's 
version of events, there was no eviden- 
tiary reason to disturb the verdict. Mat- 
thews v. State, 132 So. 3d 646 (Miss. Ct. 
App. 2014). 

Evidence was sufficient to support de- 
fendant's conviction for sexual battery be- 
cause he was more than 24 months older 
than his daughter, she was under the age 
of 14 at the times at issue, and the testi- 
mony of the daughter, her mother, and the 
mother's boyfriend was sufficient to find 
that defendant engaged in sexual penetra- 
tion of the daughter's anus and mouth. 
Allred v. State, 130 So. 3d 504 (Miss. 
2014). 

Evidence was sufficient to convict defen- 
dant of statutory rape and sexual battery 
and the verdicts were not against the 
overwhelming weight of the evidence be- 
cause the victim, who was not defendant's 
wife, was 14 years of age, and defendant 
was 26 years of age at the time of the 
October incident; the victim testified that 
defendant inserted his private organ into 
her rectum; and the absence of physical 
evidence did not negate his conviction as 
there was testimonial evidence. Sims v. 
State, 127 So. 3d 307 (Miss. Ct. App. 
2013). 



Evidence was sufficient to sustain de- 
fendant's convictions for statutory rape 
and sexual battery of a child and the 
overwhelming weight of the evidence was 
not contrary to the verdicts because the 
victims both testified that they visited 
defendant during the time span in which 
the offenses occurred, the victims both 
testified in detail regarding the sexual 
abuse, and the victims' mother testified 
regarding the victims' visitation with de- 
fendant. Hines v. State, 126 So. 3d 985 
(Miss. Ct. App. 2013). 

Evidence was sufficient to support de- 
fendant's conviction for sexual battery by 
one in a position of authority over a child 
under the age of eighteen years old be- 
cause the victim testified that defendant, 
the victim's grandparent, sexually abused 
the victim, who was under 18 years of age, 
when the victim was living in defendant's 
home and the victim's sole parent was 
away at the time. Moreover, defendant 
gave a statement to the police of having 
sexually abused the victim. Gill v. State, 
126 So. 3d 128 (Miss. Ct. App. 2013). 

Jury's verdict finding defendant guilty 
of sexual battery upon his fourteen-year- 
old daughter was sufficiently supported by 
the evidence and not against the over- 
whelming weight of the evidence because 
the victim testified that defendant had 
touched her vagina several times between 
June 2010 and September 2010 with his 
hands, mouth, penis, and a vibrator, and 
DNA evidence inside and outside the vic- 
tim's vagina did not eliminate defendant 
as a potential source. Weeks v. State, 123 
So. 3d 373 (Miss. 2013). 

There was substantial evidence to sup- 
port defendant's conviction of sexual bat- 
tery as alleged in the indictment because 
the State's burden was met; the child 
demonstrated each act through hand ges- 
tures while on the witness stand, and a 
forensic interviewer and a detective of- 
fered corroborating testimony that the 
child described the incidents during inter- 
views. Jones v. State, — So. 3d — , 2013 
Miss. App. LEXIS 477 (Miss. Ct. App. Aug. 
6, 2013). 

Conviction of sexual battery of a men- 
tally deficient person, Miss. Code Ann. 
§ 97-3-95(l)(b), was affirmed because 
there was sufficient evidence that the vic- 
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tim suffered from a mental deficiency; 
among other things, the victim's special- 
education teacher and former mental- 
health therapist testified that the victim's 
IQ was 61 and that he was significantly 
cognitively disabled. Moreover, the testi- 
mony sufficiently showed that the victim's 
mental age was that of a young child. 
Santos v. State, 110 So. 3d 341 (Miss. Ct. 
App. 2013). 

Sufficient evidence supported defen- 
dant's conviction for sexual battery of his 
daughter, in violation of Miss. Code Ann. 
§ 97-3-95(2) (Rev. 2006), where the par- 
ties presented the jury with two varying 
theories on how defendant's DNA arrived 
inside of his daughter's vagina, and the 
jury considered the evidence and testi- 
mony presented by both parties and 
reached their verdict based on this infor- 
mation. The credibility of witness testi- 
mony was the province of the jury. Wilson 
v. State, 72 So. 3d 1145 (Miss. Ct. App. 
2011), writ of certiorari denied by 71 So. 
3d 1207, 2011 Miss. LEXIS 513 (Miss. 
2011). 

Evidence was sufficient to convict defen- 
dant of sexual battery even though the 
State failed to establish that the crime 
occurred within the time frame alleged in 
the indictment and offense-tracking in- 
struction. Defendant was not prejudiced 
by the variance and the proof showed the 
crime could have occurred reasonably 
near the time frame alleged. McBride v. 
State, 61 So. 3d 138 (Miss. 2011). 

Defendant's conviction for sexual bat- 
tery of a seven-year-old child, his nephew, 
in violation of Miss. Code Ann. § 97-3- 
95(l)(d), was supported by the evidence 
because the evidence was sufficient to 
sustain a conviction based on fellatio- 
based sexual battery under Miss. Code 
Ann. § 97-3-97(a); when asked to draw an 
"X" where defendant put his mouth, the 
victim drew an "X" on the penis on an 
anatomically-correct drawing of a male 
child. Beasley v. State, 74 So. 3d 357 
(Miss. Ct. App. 2010). 

Defendant's conviction for the sexual 
battery of his minor daughter in violation 
of Miss. Code Ann. § 97-3-95(l)(d) was 
appropriate because, while the testimony 
of the victim as to her age during the 
incident's time frame was vague, viewing 



the evidence in the light most favorable to 
the State, there was sufficient evidence for 
a reasonable juror to have found that she 
was sexually battered well before her 
fourteenth birthday and within the pa- 
rameters of the indictment's stated dates 
of "on or about or between" January 2002 
and December 2005. McBride v. State, 61 
So. 3d 174 (Miss. Ct. App. 2010), super- 
seded by 61 So. 3d 138, 2011 Miss. LEXIS 
245 (Miss. 2011). 

Fact that the jury did not find defendant 
guilty of sexual battery did not vitiate the 
evidence as to touching; it simply meant 
that the jury was discerning and did not 
find sufficient evidence to support the 
sexual battery charges. Dubose v. State, 
22 So. 3d 340 (Miss. Ct. App. 2009). 

Defendant's conviction for sexual bat- 
tery was appropriate because his convic- 
tion was not against the overwhelming 
weight of the evidence. The victim, who 
was 12 years old at the time, testified that 
she had been repeatedly raped by defen- 
dant, and her testimony was corroborated 
by her father's testimony and a medical 
examination. Tanner v. State, 20 So. 3d 
764 (Miss. Ct. App. 2009). 

Defendant's conviction of sexual battery 
and child fondling was supported by suf- 
ficient evidence where the victim, defen- 
dant's stepdaughter, testified that defen- 
dant fondled her breasts and genitals, 
inserted a vibrator into her vagina, and 
attempted vaginal penetration with his 
penis when she was between the ages of 
nine and ten years old. Further, the vic- 
tim's grandmother testified that the vic- 
tim admitted that defendant was "touch- 
ing her" and that she took the victim to a 
doctor specializing in gynecology for a 
physical, and the doctor testified that her 
examination of the victim revealed tears 
in her hymen, which were consistent with 
and evidence of trauma. Tate v. State, 20 
So. 3d 623 (Miss. 2009). 

Evidence was sufficient to sustain de- 
fendant's conviction for sexual battery, 
and a jury's verdict was not against the 
weight of the evidence, because the evi- 
dence, which was based on medical evi- 
dence, the testimony of the victim, the 
testimony of a nurse, and defendant's ad- 
missions, showed that penetration of the 
nine-year-old victim had occurred. Ruiz v. 
State, 22 So. 3d 309 (Miss. Ct. App. 2009). 
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Verdict convicting defendant of sexual 
battery for sexual penetration of a five- 
year-old girl by inserting his fingers into 
her vagina, in violation of Miss. Code Ann. 
§ 97-3-95(l)(d), was not against the 
weight of the evidence because the victim 
testified that defendant put his fingers in 
her private parts; the victim's testimony 
was corroborated by her brother, who wit- 
nessed the incident, and by a nurse who 
examined her. Valmain v. State, 5 So. 3d 
1079 (Miss. 2009). 

Trial court did not err when it denied 
defendant's motion for a new trial where 
the jury's verdict was not against the 
overwhelming weight of the evidence; the 
victim's testimony regarding the incidents 
of sexual battery was never discredited, 
and all other witness testimony was con- 
sistent with the victim's account, and the 
fact that the jury did not believe defen- 
dant's theory of the case did not render the 
verdict untenable. Caldwell v. State, 6 So. 
3d 1076 (Miss. 2009). 

Evidence as sufficient to support defen- 
dant's convictions of burglary, kidnapping, 
and sexual battery where the father of the 
two-year-old victim testified that he went 
to pick up his girlfriend from work and left 
his children secured in their home, that he 
encountered the 17-year-old defendant 
while en route and told him where he was 
going, that he discovered upon his return 
that his home had been broken into and 
that his daughter was missing, that he 
found defendant with his daughter in an 
abandoned structure nearby, and that, 
upon examination, the girl's genital area 
was red, bleeding, and scratched and 
where a physician who examined the vic- 
tim testified that the girl's vagina was red, 
swollen, and irritated but that there was 
no evidence of infection as the cause. Be- 
cause the two-year-old victim was too 
short to have unlocked the door to the 
family home by herself and had never 
walked out of the home unassisted, the 
evidence permitted the jury to reasonably 
infer that defendant had broken into the 
family residence, removed the victim 
therefrom without her father's permis- 
sion, and sexually assaulted her. Moton v. 
State, 999 So. 2d 1287 (Miss. Ct. App. 
2009). 

Evidence was sufficient to sustain de- 
fendant's conviction of sexual battery, un- 



der Miss. Code Ann. § 97-3-95(l)(a), and 
for the denial of defendant's motion for 
judgment notwithstanding the verdict be- 
cause the victim's testimony of a non- 
consensual assault, although unsup- 
ported, was not discredited or 
contradicted by other credible evidence 
and because the DNA testing identified 
the defendant as the source of the semen 
found in the victim's vaginal vault. 
Wilkins v. State, 1 So. 3d 850 (Miss. 2008). 

Defendant's conviction for sexual bat- 
tery of a 22-year-old mentally retarded 
woman, in violation of Miss. Code Ann. 
§ 97-3-95(l)(b), was supported by the evi- 
dence because, based on testimony by the 
victim's mother, the jury could have found 
beyond a reasonable doubt that sexual 
penetration, as defined in Miss. Code Ann. 
§ 97-3-97(a), was occurring at the mo- 
ment the mother walked in on the victim 
and defendant. Holmes v. State, 20 So. 3d 
681 (Miss. Ct. App. 2008), writ of certio- 
rari denied by 20 So. 3d 680, 2009 Miss. 
LEXIS 543 (Miss. 2009). 

Jury was faced with the victim's account 
of the crime versus defendant's denial and 
weighing the evidence in the light most 
favorable to the verdict, the court could 
not find that allowing defendant's convic- 
tion under Miss. Code Ann. §§ 97-5-23(1), 
97-3-95(l)(d) to stand would sanction an 
unconscionable injustice. Wilson v. State, 
990 So. 2d 798 (Miss. Ct. App. 2008). 

Victim testified that defendant had 
placed two fingers inside her and the jury 
clearly found the victim's testimony to be 
more credible and resolved any conflicts in 
favor of the victim, and thus the evidence 
was sufficient to support defendant's con- 
viction of sexual battery under Miss. Code 
Ann. § 97-3-95(l)(d). Wilson v. State, 990 
So. 2d 798 (Miss. Ct. App. 2008). 

Where the State presented credible tes- 
timony from the seven-year-old victim, a 
social worker, a nurse specializing in 
sexual assault examinations, and an in- 
vestigator with the sheriff's department, 
the evidence was sufficient to establish 
the elements of sexual battery in violation 
of Miss. Code Ann. § 97-3-95. Tests 
showed that the victim's hymen had been 
broken, and she was infected with gonor- 
rhea, and there were abnormalities in the 
victim's vagina and anus indicating pen- 
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etration with a blunt object, consistent 
with penetration by a penis. Reed v. State, 
987 So. 2d 1054 (Miss. Ct. App. 2008). 

Victim's testimony that defendant sexu- 
ally abused her was not discredited or 
contradicted by other credible evidence, 
and the jury believed the testimony of the 
victim, her mother, and her doctor; there- 
fore, there was sufficient and credible evi- 
dence for a reasonable jury to find defen- 
dant guilty of sexual battery beyond a 
reasonable doubt. Morgan v. State, 995 
So. 2d 812 (Miss. Ct. App. 2008), writ of 
certiorari denied by 999 So. 2d 374, 2008 
Miss. LEXIS 661 (Miss. 2008). 

Denial of appellant's, an inmate's, re- 
quest for post-conviction relief after he 
was convicted of capital murder (murder 
during the commission of sexual battery) 
was appropriate because he failed to prove 
that he received the ineffective assistance 
of counsel. Even if counsel had procured a 
DNA expert who testified that the in- 
mate's DNA was not present, that did not 
exonerate the inmate of the sexual battery 
charge because sexual penetration could 
be by insertion of any object into the 
genital or anal opening of another person's 
body. Havard v. State, 988 So. 2d 322 
(Miss. 2008). 

In defendant's criminal prosecution for 
sexual battery in violation of Miss. Code 
Ann. § 97-3-95, the victim testified that 
when she was nine years old defendant 
touched her with his private parts while 
he was dating her mother; the testimony 
of six witnesses showed a consistency in 
the victim's allegations and expert testi- 
mony showed that the victim exhibited 
the physical and psychological character- 
istics of a sexually abused child. There 
was sufficient proof to establish the essen- 
tial elements of sexual battery under 
Miss. Code Ann. § 97-3-95(l)(c); the trial 
court did not err in denying defendant's 
motions for a directed verdict. Smith v. 
State, 989 So. 2d 973 (Miss. Ct. App. 
2008). 

Defendant's conviction for sexual bat- 
tery of a minor at least 14 years of age but 
under 16 years of age in violation of Miss. 
Code Ann. § 97-3-95(l)(c) was appropri- 
ate because, based on the closeness of the 
victim's birthday and the estimated date 
of conception, the jury could have reason- 



ably determined that the victim was 14 at 
the time the baby was conceived with 
defendant as the father. The crime of 
sexual battery was committed against the 
victim and the DNA evidence, if believed 
as it was by the jury, indicated that defen- 
dant was the perpetrator. Jones v. State, 
991 So. 2d 629 (Miss. Ct. App. 2008), writ 
of certiorari denied by 997 So. 2d 924, 
2008 Miss. LEXIS 495 (Miss. 2008). 

Evidence was sufficient to support a 
conviction of child sexual abuse, despite 
the fact that there was no physical evi- 
dence of sexual penetration, because the 
jury could have inferred that such oc- 
curred in the form of cunnilingus. The 
six-year-old victim stated that defendant 
had taken her into his trailer, told her 
about sex, and licked her bottom; it was 
shown that the child was unable to distin- 
guish between her genital and anal area 
due to her age. Pierce v. State, 2 So. 3d 641 
(Miss. Ct. App. 2008), writ of certiorari 
denied by 999 So. 2d 1280, 2009 Miss. 
LEXIS 93 (Miss. 2009), writ of certiorari 
denied by 558 U.S. 846, 130 S. Ct. 113, 175 
L. Ed. 2d 74, 2009 U.S. LEXIS 5318, 78 
U.S.L.W. 3173 (2009). 

Evidence was sufficient to convict defen- 
dant of sexual battery where although he 
stated that the evidence was insufficient 
to sustain his conviction, he did not elabo- 
rate as to why he considered the evidence 
insufficient; the victim testified that de- 
fendant placed his finger in her vagina 
against her will, and the jury believed the 
victim over defendant. Leonard v. State, 
972 So. 2d 24 (Miss. Ct. App. 2008). 

Evidence was sufficient to convict defen- 
dant of sexual battery where there was 
ample evidence to support the jury's ver- 
dict; the jury heard the victim's testimony 
in which she described the various inap- 
propriate ways defendant touched her, 
and the jury also heard defendant's re- 
corded phone conversations with the vic- 
tim. Williams v. State, 970 So. 2d 727 
(Miss. Ct. App. 2007). 

Post-conviction relief was denied where 
there was a factual basis for a plea to 
sexual battery under Miss. Code Ann. 
§ 97-3-95(l)(a), (d); defendant confessed 
to police that he penetrated a 13-year-old 
when he was 25, the victim stated that she 
was the victim of forcible intercourse, and 
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the medical evidence showed that she had 
been vaginally penetrated. Parkman v. 
State, 953 So. 2d 315 (Miss. Ct. App. 
2007). 

In a sexual battery case, defendant's 
motion for a directed verdict was properly 
denied because the state showed that pen- 
etration occurred through a child victim's 
testimony and that of a doctor; the victim 
stated that defendant put his finger in her 
"middle spot," and an examination re- 
vealed that she had an inflamed hymen. 
Pryer v. State, 958 So. 2d 818 (Miss. Ct. 
App. 2007). 

Trial court did not err by denying defen- 
dant's motion for a new trial because the 
evidence weighed in the light most favor- 
able to the verdict supported the jury's 
resolution of the conflicting testimony; the 
evidence presented in defendant's trial for 
sexual battery and fondling included: (1) 
the victim's testimony in graphic detail as 
to the licking and touching that she en- 
dured from defendant; (2) defendant exer- 
cised his right to testify and testified that 
he did nothing wrong to the victim, his 
stepdaughter, but that the victim just 
wanted him out of the house; and (3) an 
investigator testified regarding what de- 
fendant stated in his written statement as 
well as statements defendant made that 
he did not want in the written statement. 
Ivy v. State, 949 So. 2d 748 (Miss. 2007). 

Trial court did not err by denying defen- 
dant's motion for judgment notwithstand- 
ing the verdict because there was suffi- 
cient evidence to convict defendant of both 
sexual battery and fondling; the victim 
testified that, inter alia: (1) defendant 
licked her everywhere, including between 
her legs and her chest; (2) defendant pen- 
etrated the victim's vagina with his 
tongue; (3) defendant pulled off the vic- 
tim's panties in order to fondle and lick 
her; (4) defendant pulled up her shirt to 
lick her chest; (5) defendant tried to insert 
his thumb inside the victim; (6) and the 
victim was 13 years old at the time, and 
defendant was her stepfather. Ivy v. State, 
949 So. 2d 748 (Miss. 2007). 

Based on the doctor's testimony con- 
cerning the victim's injuries to his rectum 
which he stated were consistent with 
sexual battery and the victim's testimony 
that defendant assaulted him, the evi- 



dence was sufficient for the jury to draw a 
reasonable inference that defendant sexu- 
ally penetrated the victim's rectum; thus, 
defendant's sexual battery conviction was 
affirmed. Divine v. State, 947 So. 2d 1017 
(Miss. Ct. App. 2007). 

Defendant's conviction for sexual bat- 
tery was upheld where the victim's testi- 
mony established that defendant forced 
her to have sex with him against her will. 
Even assuming that the victim's uncor- 
roborated testimony was insufficient, she 
testified that she reported the sexual bat- 
tery to her boyfriend and grandmother 
almost immediately, and she went to the 
police station on the night of the incident. 
Jones v. State, 936 So. 2d 951 (Miss. Ct. 
App. 2006). 

There was sufficient evidence for a jury 
to find defendant guilty of sexual battery, 
in violation of Miss. Code Ann. § 97-3- 
95(d), where the testimony of the seven- 
year-old victim's sister and a forensic in- 
terviewer and social worker bolstered the 
victim's testimony that defendant, when 
he was 17 years old, inserted his finger 
into the victim's vagina. McClure v. State, 
941 So. 2d 896 (Miss. Ct. App. 2006). 

Evidence was sufficient to convict defen- 
dant of attempted sexual battery pursu- 
ant to Miss. Code Ann. § 97-1-7 and Miss. 
Code Ann. § 97-3-95(l)(a) and (d) be- 
cause, inter alia: (1) there was evidence 
that defendant intended to penetrate the 
six-year-old victim's privates with his pri- 
vates, which satisfied the definition of 
penetration under Miss. Code Ann. § 97- 
3-97(a); and (2) at the time of the incident, 
defendant, who was 18, was more than 
two years older than the victim. Bracken 
v. State, 939 So. 2d 826 (Miss. Ct. App. 
2006). 

In a sexual battery case, the weight of 
the evidence supported defendant's con- 
victions because a doctor testified that she 
found lacerations to the victim's rectum 
consistent with molestation, and wit- 
nesses testified that the victim told them 
that defendant molested him. Davis v. 
State, 933 So. 2d 1014 (Miss. Ct. App. 
2006). 

Sufficient evidence existed to convict 
defendant of sexual battery because the 
victim, an eight-year-old girl, testified 
that defendant took her into another room 
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where he pulled down his pants and made 
her commit an oral act on his penis. Curry 
v. State, 943 So. 2d 78 (Miss. Ct. App. 
2006). 

Fifteen-year-old victim testified that de- 
fendant kissed her neck, fondled her 
breasts, and put his fingers into her pri- 
vates; that conduct clearly constituted 
sexual battery under the provisions of 
Miss. Code Ann. § 97-3-95(l)(c). Also, the 
corroborated testimony of the victim pro- 
vided a sound basis for the jury's determi- 
nation of guilt; thus, the evidence was 
sufficient to convict defendant of sexual 
battery. Smith v. State, 925 So. 2d 825 
(Miss. 2006). 

Evidence was sufficient to convict defen- 
dant of sexual battery, where the trial 
court found that defendant's statement 
was given voluntarily after being advised 
of his rights, and was not the result of 
threats, promises, coercion, or duress, and 
there was an abundance of evidence pres- 
ent to prove the corpus delicti; the victim's 
testimony, the testimony of the interview- 
ers, as well as defendant's own confession, 
served as enough evidence for the jury to 
weigh in favor of defendant's conviction. 
Frei v. State, 934 So. 2d 318 (Miss. Ct. 
App. 2006). 

Defendant's conviction for sexual bat- 
tery was proper where the jury verdict 
was not against the overwhelming weight 
of the evidence. Photographs at trial 
clearly showed the presence of the victim's 
injuries and various witnesses testified to 
seeing those injuries first-hand. Houston 
v. State, 911 So. 2d 1018 (Miss. Ct. App. 
2005). 

There was sufficient evidence to convict 
defendant of capital rape and sexual as- 
sault where the State offered the testi- 
mony of a number of medical and counsel- 
ing professionals indicating that the 
victim's statements were consistent with 
those of a sexual abuse victim. The victim 
named defendant as the perpetrator, and 
the State offered physical evidence in the 
form of medical diagnoses and test results 
as well as many of the objects the victim 
stated defendant utilized in his abuse of 
her. Foley v. State, 914 So. 2d 677 (Miss. 
2005). 

Judge did not err in denying defendant's 
motion for a directed verdict where evi- 



dence was sufficient to support a convic- 
tion of sexual battery in violation of Miss. 
Code Ann. § 97-3-95, as the victim testi- 
fied that defendant touched her in her 
private area and placed his penis in her 
mouth, and any issue of the victim's cred- 
ibility as a witness was within the prov- 
ince of the jury. Hensley v. State, 912 So. 
2d 1083 (Miss. Ct. App. 2005). 

Evidence was sufficient to convict defen- 
dant of two counts of sexual battery 
where, even though the minor victims' 
testimony slightly differed regarding the 
events of the sexual abuse, the word of the 
victim of a sex crime, even if unsupported, 
was sufficient to support a guilty verdict 
when that testimony had not been dis- 
credited or contradicted by credible evi- 
dence; based on the evidence presented, 
the jury decided which testimony to accept 
and which to reject and returned a reason- 
able verdict. Bradley v. State, 921 So. 2d 
385 (Miss. Ct. App. 2005). 

Evidence was sufficient for a reasonable 
jury to find that defendant committed 
sexual battery where both the victim and 
the eyewitness testified that defendant 
played a pornographic video and that the 
victim subsequently performed oral sex on 
him at his request and the jury apparently 
accepted the victim's testimony over her 
great aunt's contradictory testimony. 
Durdin v. State, 924 So. 2d 562 (Miss. Ct. 
App. 2005). 

Evidence was sufficient to convict defen- 
dant of three counts of sexual battery 
where the children's testimony was clear 
and consistent with the three counts 
charged against defendant, and the only 
evidence presented to contradict their tes- 
timony was defendant's testimony, for 
which he presented a general denial of the 
accusations; the testimony from the wit- 
nesses was consistent with the accounts 
provided by the children and the jury was 
the sole judge of witness credibility. Torrey 
v. State, 891 So. 2d 188 (Miss. 2004). 

Where the victim testified that defen- 
dant forced her to perform oral sex on him 
and raped her, the evidence was sufficient 
to support defendant's conviction for 
sexual battery and rape. The victim gave a 
recorded statement to the police that 
night; the fact that the rape kit did not 
conclusively identify defendant as the 
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source of semen retrieved did not detract 
from the validity of her testimony. Green 
v. State, 887 So. 2d 840 (Miss. Ct. App. 
2004). 

Where the child-victim told her mother 
that defendant had sexually abused her 
and the medical evidence showed that she 
suffered a vaginal tear indicative of forced 
penetration by an adult male, the evi- 
dence was sufficient to convict defendant 
of sexual battery. Perry v. State, 904 So. 
2d 1122 (Miss. Ct. App. 2004). 

Where the child-victims testified as to 
several incidents of sexual abuse span- 
ning the course of several years and police 
found items in defendant's home that the 
victims alleged were used during their 
sexual encounters, including a porno- 
graphic tape, condoms, and some lubri- 
cant, the evidence was sufficient to sup- 
port defendant's conviction for five counts 
of statutory rape, one count of sexual 
battery, and three counts of fondling. Mo- 
ses v. State, 885 So. 2d 730 (Miss. Ct. App. 
2004). 

Given the corroborated testimony of de- 
fendant's daughter and the results of the 
sexual abuse examination, there was 
more than sufficient evidence in the re- 
cord to support the guilty verdict of sexual 
battery against defendant; therefore, the 
findings of the trial judge, sitting as the 
jury, were neither manifestly wrong nor 
clearly erroneous. Wilson v. State, 891 So. 
2d 237 (Miss. Ct. App. 2004), writ of cer- 
tiorari denied by 892 So. 2d 824, 2005 
Miss. LEXIS 32 (Miss. 2005). 

Both girls testified as victims and eye- 
witnesses to defendant's crimes of statu- 
tory rape and sexual battery; any issues of 
credibility or motive were for the jury to 
decide. Thus, the verdict was not contrary 
to either the weight or the sufficiency of 
the the evidence, and defendant's convic- 
tions for statutory rape and sexual battery 
were affirmed. Barrett v. State, 886 So. 2d 
22 (Miss. Ct. App. 2004), writ of certiorari 
denied by 887 So. 2d 183, 2004 Miss. 
LEXIS 1371 (Miss. 2004). 

Where victim's mother stated that de- 
fendant, the mother's boyfriend, had sex 
with her 10-year-old daughter, the jury's 
guilty verdict of sexual battery and statu- 
tory rape was not against the overwhelm- 
ing weight of the evidence, as the jury had 



heard the evidence and the testimony of 
the witnesses, including a social worker, a 
doctor who examined the victim and de- 
termined that she had been sexually 
abused, and a molecular biology and DNA 
expert who opined that the genetic profile 
of the sperm extracted from the victim's 
panties was consistent with the suspect 
being the major contributor. Sanderson v. 
State, 872 So. 2d 735 (Miss. Ct. App. 
2004). 

Sufficient evidence existed to convict 
defendant of capital murder as the evi- 
dence showed the victim died of blunt 
force trauma and was sexually assaulted 
and defendant was the only adult in the 
home with the child when she died. 
Gilmore v. State, 872 So. 2d 744 (Miss. Ct. 
App. 2004). 

Where a victim testified that defendant 
had committed an abduction, restrained 
the victim, and driven the victim to an- 
other location before performing various 
sexual acts while holding a weapon to the 
victim's head, there was sufficient evi- 
dence to sustain a conviction for sexual 
battery. McCoy v. State, 878 So. 2d 167 
(Miss. Ct. App. 2004), writ of certiorari 
denied by 878 So. 2d 67, 2004 Miss. LEXIS 
910 (Miss. 2004). 

Evidence was sufficient to convict defen- 
dant of sexual battery, statutory rape, and 
touching a child for lustful purposes 
where the totally uncorroborated testi- 
mony of the victims was sufficient to sup- 
port a guilty verdict where that testimony 
was not discredited or contradicted by 
other evidence; it was the jury's duty to 
resolve conflicts in testimony. Carle v. 
State, 864 So. 2d 993 (Miss. Ct. App. 
2004). 

Child victim's testimony to sexual abuse 
was corroborated by the child's mother, 
the counselor from the department of hu- 
man services, a law enforcement officer, 
and a doctor, the doctor testifying to better 
than a reasonable degree of medical cer- 
tainty that the victim had been digitally 
penetrated, thus, there was sufficient evi- 
dence to support defendant's conviction 
for sexual battery. Wright v. State, 859 So. 
2d 1028 (Miss. Ct. App. 2003). 

Evidence was sufficient to convict defen- 
dant of sexual battery where the victim 
testified clearly that defendant acted 
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without her consent and that she 
struggled with him, scratching and hit- 
ting him in order to try to get him to stop; 
pictures of defendant with scratches on 
his face were introduced into evidence 
supporting the victim's testimony, and the 
jury was the judge of the weight and 
credibility of testimony and was free to 
accept or reject all or some of the testi- 
mony given by each witness. Piercy v. 
State, 850 So. 2d 219 (Miss. Ct. App. 
2003). 

Evidence was sufficient to prove beyond 
a reasonable doubt that defendant com- 
mitted sexual battery, Miss. Code Ann. 
§ 97-3-95(l)(c), because the first victim 
testified that (1) defendant engaged in 
sexual penetration with the first victim by 
inserting defendant's penis into the first 
victim's mouth; (2) defendant was 24 or 
more months older than the first victim; 
and (3) the first victim was under the age 
of 14 years. Bell v. State, 835 So. 2d 953 
(Miss. Ct. App. Jan. 28, 2003), remanded 
by 202 Fed. Appx. 753, 2006 U.S. App. 
LEXIS 25826 (5th Cir. Miss. 2006). 

Evidence was sufficient to convict defen- 
dant of sexual battery where the unsup- 
ported word of the victim was sufficient to 
support a guilty verdict and the testimony 
was not discredited or contradicted by 
other credible evidence, especially if the 
conduct of the victim was consistent with 
the conduct of one who had been victim- 
ized by a sex crime; the victim's testimony 
was not discredited or contradicted. Byars 
v. State, 835 So. 2d 965 (Miss. Ct. App. 
January 28, 2003). 

Evidence was sufficient where the 10- 
year-old victim gave a statement to the 
police, alleging that defendant had com- 
mitted sexual acts on her; the child was 
not presumed to be dishonest; and the 
McClain standard was not met and rever- 
sal was thus not required. Parker v. State, 
825 So. 2d 59 (Miss. Ct. App. 2002). 

Sufficient evidence was presented to the 
jury by the State with regard to the ele- 
ment of lack of consent, and the jury was 
entitled to find the victim more credible 
than the defendant. Winters v. State, 814 
So. 2d 184 (Miss. Ct. App. 2002). 

Evidence was sufficient to establish at- 
tempted sexual battery where (1) the 
nine-year-old victim was in a check-out 



line at a store with his mother when the 
mother sent victim back to the appropri- 
ate aisle to get a box of cereal, (2) once the 
victim got to that aisle, the defendant 
approached him and asked, using the ver- 
nacular, if he could engage in fellatio on 
the victim, (3) simultaneously with the 
verbal request, the defendant pointed to 
his own genitals, (4) the victim refused, 
and the encounter ended, and (5) the 
defendant never touched the victim or 
made any effort to restrain him. Ishee v. 
State, — So. 2d — , 2000 Miss. App. LEXIS 
412 (Miss. Ct. App. Aug. 29, 2000). 

Evidence was sufficient to support the 
conviction of the defendant for sexual bat- 
tery of several young children, notwith- 
standing the absence of physical evidence, 
the fact that some of the children could 
not remember exact dates, and the asser- 
tion that the allegations of the children 
were suspect in light of their continued 
visits to his home after the alleged inci- 
dents of abuse. Williams v. State, 757 So. 
2d 953 (Miss. 1999). 

Evidence was sufficient to establish 
penetration and, therefore, to support a 
conviction for sexual battery, where the 
victim testified that the defendant par- 
tially penetrated her, and the arresting 
officer testified that the defendant admit- 
ted to him that he was trying to have 
sexual relations with the victim but that 
he did not rape her. Hopson v. State, 749 
So. 2d 227 (Miss. Ct. App. 1999). 

Evidence was sufficient to support a 
conviction under subsection (l)(c) of this 
section, notwithstanding that the case 
was a "he said, she said" case; the facts 
and inferences did not so point in favor of 
the defendant that a reasonable person 
could not have found him guilty beyond a 
reasonable doubt. Vaughan v. State, 759 
So. 2d 1092 (Miss. 1999). 

Evidence was sufficient to sustain the 
defendant's conviction where he admitted 
to sexual intercourse with the victim and 
claimed that the victim consented, but the 
victim asserted that she did not consent. 
Waltman v. State, 734 So. 2d 324 (Miss. 
Ct. App. 1999). 

Conviction for sexual battery and at- 
tempted sexual battery was supported by 
victim's testimony that described anal and 
digital penetration, attempted anal pen- 
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etration, and attempted cunnilingus, vic- 
tim's testimony that defendant had 
threatened to harm other members of her 
family if she told anyone about the abuse, 
corroboration by other witnesses, and evi- 
dence that immediately after alleged 
abuse, victim had been treated for gonor- 
rhea and chlamydia. Eakes v. State, 665 
So. 2d 852 (Miss. 1995). 

In an attempted sexual battery prosecu- 
tion, testimony of victim, the defendant's 
daughter, concerning the attempt, which 
was partially corroborated by her brother, 
together with testimony of neighbor ad- 
missible under exception to hearsay rule, 
and testimony of defendant's wife on 
cross-examination, furnished ample com- 
petent evidence to support jury's guilty 
verdict. Gill v. State, 485 So. 2d 1047 
(Miss. 1986). 

In a prosecution for attempted sexual 
battery in violation of this section, evi- 
dence was insufficient to sustain a convic- 
tion under § 97-1-7, where the uncontra- 
dicted facts indicated that there was no 
penetration, as defined by § 97-3-97, the 
prosecution conceded that there was no 
attempt to penetrate, the defendant had 
every opportunity to penetrate if he had 
wished to do so, and his failure was not 
the product of his victim's admittedly in- 
effective resistance or the intervention of 
extraneous causes. West v State, 437 So. 
2d 1212 (Miss. 1983). 

10. — Other; miscellaneous. 

Prosecutor's lone isolated comment that 
the alleged sexual battery victim had to 
tell an investigator about the victim's first 
sexual experience did not rise to the level 
of prosecutorial misconduct so extreme as 
to violate defendant's constitutional right 
to a fair trial. Matthews v. State, 132 So. 
3d 646 (Miss. Ct. App. 2014). 

In a sexual-battery case, the trial court 
did not err in allowing an employee of the 
Mississippi Department of Human Ser- 
vices to testify about the victim's state- 
ments to her because the victim was of 
tender years when she made the state- 
ment, as she was 12 years old; the victim's 
statements to the employee had substan- 
tial indicia of reliability; and the victim 
testified at trial. Pickett v. State, — So. 3d 
— , 2013 Miss. App. LEXIS 761 (Miss. Ct. 
App. Nov. 12, 2013). 



In a sexual-battery case, the trial court 
incorrectly identified the evidence of the 
testimony of the victim's mother about 
what her son told her as hearsay because 
it was not admitted to prove the truth of 
the matter asserted, but, rather, it was 
admitted only to show why the victim's 
mother went to the back room where she 
stated that she found the victim kneeling 
on the floor facing defendant, who had his 
pants and underwear pulled down around 
his knees. Pickett v. State, — So. 3d — , 
2013 Miss. App. LEXIS 761 (Miss. Ct. 
App. Nov. 12, 2013). 

In a sexual-battery case, the trial court 
did not abuse its discretion by accepting 
the licensed clinical social worker as an 
expert witness and allowing her to testify 
that she diagnosed the victim with post- 
traumatic stress disorder based on infor- 
mation gathered from the victim though 
an interview because the Daubert factor of 
being able to test an expert witness's opin- 
ion for reliability did not apply. Pickett v. 
State, — So. 3d — , 2013 Miss. App. LEXIS 
761 (Miss. Ct. App. Nov. 12, 2013). 

In a case of sexual battery of a victim 
under the age of 14, the trial court was not 
required conduct a preliminary interroga- 
tion of the four-year-old child to determine 
competency, and defendant did not show 
that the trial court erred in allowing her 
to testify. Graham v. State, 120 So. 3d 
1038 (Miss. Ct. App. 2013). 

Defendant's written confession to pen- 
etration of his six-year-old niece in viola- 
tion of Miss. Code Ann. § 97-3-95(l)(d) 
was properly admitted because his case 
was in the investigatory stage, not the 
accusatory stage; moreover, the trial court 
found that his confession was not coerced 
by the promise of a six-month to one-year 
sentence. Petty v. State, 118 So. 3d 659 
(Miss. Ct. App. 2013). 

Denial of defendant's motion for judg- 
ment of acquittal notwithstanding the 
verdict and, in the alternative, motion for 
a new trial, after he had been convicted of 
sexual battery in violation of Miss. Code 
Ann. § 97-3-95(l)(a) was appropriate be- 
cause the defense failed to make a suffi- 
cient proffer after the trial court excluded 
a doctor's testimony. Further, even finding 
that the doctor's testimony would have 
been relevant, the record was insufficient 
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for the supreme court to determine 
whether it could have survived under the 
Miss. R. Evid. 403 balancing test for ad- 
missibility. Abernathy v. State, 30 So. 3d 
320 (Miss. 2010). 

Defendant's conviction for sexual bat- 
tery of child under the age of 14 in viola- 
tion of Miss. Code Ann. § 97-3-95(1) was 
appropriate because the admission of the 
testimony of a forensic interviewer and a 
doctor who was an expert in forensic in- 
terviewing and child abuse was not erro- 
neous. The record did not show that those 
witnesses failed to reliably apply the prin- 
ciples of their expertise to the case. Carter 
v. State, 996 So. 2d 112 (Miss. Ct. App. 
2008), writ of certiorari denied by 999 So. 
2d 374, 2009 Miss. LEXIS 43 (Miss. 2009). 

Admission of testimony by a child's 
mother was improper under Miss. R. Evid. 
803(25) because there was no hearing con- 
ducted; moreover, it was inadmissible un- 
der Miss. R. Evid. 803(1), (2) because the 
child made the statement to the mother 
long after alleged sexual abuse. However, 
the error was harmless where the evi- 
dence came in through Miss. R. Evid. 
803(4) due to an examination by a doctor. 
Pierce v. State, 2 So. 3d 641 (Miss. Ct. App. 

2008) , writ of certiorari denied by 999 So. 
2d 1280, 2009 Miss. LEXIS 93 (Miss. 

2009) , writ of certiorari denied by 558 U.S. 
846, 130 S. Ct. 113, 175 L. Ed. 2d 74, 2009 
U.S. LEXIS 5318, 78 U.S.L.W. 3173 
(2009). 

Evidence that a child victim had alleg- 
edly caused injuries to his own rectum by 
sticking objects there was properly ex- 
cluded in a sexual battery case because it 
was irrelevant under Miss. R. Evid. 401 
and highly prejudicial under Miss. R. 
Evid. 403, and it was also a collateral 
issue that was too remote in time to rebut 
the charges based on the fact that it was a 
year before the charges in an indictment; 
case law under Miss. R. Evid. 412 was 
helpful in making this determination, de- 
spite the fact that the victim's actions did 
not constitute clear sexual activity. Mason 
v. State, 971 So. 2d 618 (Miss. Ct. App. 
2007), writ of certiorari denied en banc by 
973 So. 2d 244, 2007 Miss. LEXIS 701 
(Miss. 2007). 

In a sexual battery of a child case, the 
State and the trial court complied with 



Miss. R. Evid. 702, in eliciting a psycho- 
therapist's qualifications in open court; 
defendant was put on notice of her quali- 
fications, credentials, and the nature of 
her testimony. Defendant had ample op- 
portunity to challenge those qualifications 
but chose not to do so; thus, the trial court 
did not err in finding that the child was 
unavailable to testify under Miss. R. Evid. 
804(a)(6) because there was substantial 
likelihood the victim's emotional or psy- 
chological health would be substantially 
impaired if he were required to testify in 
the physical presence of defendant. 
Hobgood v. State, 926 So. 2d 847 (Miss. 
2006), writ of certiorari denied by 549 U.S. 
1118, 127 S. Ct. 928, 166 L. Ed. 2d 714, 
2007 U.S. LEXIS 143, 75 U.S.L.W. 3350 
(2007). 

Defendant's conviction for sexual bat- 
tery in violation of Miss. Code Ann. § 97- 
3-95 was proper because, without more, 
the victim's use of the "I have a friend" 
approach in a letter, did not cast doubt on 
her credibility, and thus the appellate 
court was unable to find reversible error 
in permitting testimony under Miss. R. 
Evid. 803(25). Larson v. State, 957 So. 2d 
1005 (Miss. Ct. App. 2006), writ of certio- 
rari denied en banc by 958 So. 2d 1232, 
2007 Miss. LEXIS 318 (Miss. 2007). 

In a prosecution for sexual battery of a 
three-year-old female child, the trial judge 
had discretion to either accept or reject 
offered evidence, and the trial judge was 
within his rights to accept the testimony 
of the child as competent, but to later 
reject testimony from the child given in 
response to defense counsel's cross-exami- 
nation where such testimony was found 
by the trial judge to be incompetent. 
Renfrow v. State, 863 So. 2d 1047 (Miss. 
Ct. App. 2004), opinion withdrawn by, 
substituted opinion at 882 So. 2d 800, 
2004 Miss. App. LEXIS 919 (Miss. Ct. 
App. 2004). 

Defendant's post-conviction claim that 
counsel was ineffective in failing to chal- 
lenge an unconstitutional indictment 
charging two counts of sexual battery on a 
child under the age of 14 years in violation 
of Miss. Code Ann. § 97-3-95(1) was with- 
out merit as defendant's claim was actu- 
ally that the indictment did not allege the 
proper subsections of the statute, and that 
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the statute as it read at the time of the 
alleged offenses did not contain the sub- 
section divisions referred to by defendant. 
Agee v. State, 829 So. 2d 726 (Miss. Ct. 
App. 2002). 

For statement made by child of tender 
years describing act of sexual contact per- 
formed with or on child by another to be 
admissible, reliability of statement must 
be judged independently of any corrobo- 
rating evidence. Eakes v. State, 665 So. 2d 
852 (Miss. 1995). 

A defendant's conviction of sexual bat- 
tery would be reversed and remanded for 
a new trial where the prosecution failed to 
present evidence that the victim was un- 
der 14 years of age; the inference of the 
victim's age from the mere fact that she 
had teenage babysitters or from the jury's 
actual sight of the victim while she testi- 
fied was insufficient to sustain a verdict 
that she was below the age of 14 beyond a 
reasonable doubt. Washington v. State, 
645 So. 2d 915 (Miss. 1994). 

In a prosecution for sexual battery of 
the defendant's 5-year-old daughter, the 
use of the defendant's guilty plea to simple 
assault on his daughter 2 years earlier 
was a proper use of a prior inconsistent 
statement to impeach the defendant's 
credibility as a witness under Rules 613 
and 801(d)(2), Miss. R. Ev., where the 
defendant denied during direct examina- 
tion that he had ever "abused" his daugh- 
ter, thereby "opening the door" for im- 
peachment; although the prior conviction 
for simple assault was admissible for the 
purpose of impeachment, the defendant 
should not have been cross-examined 
about the details of the abuse leading to 
the conviction. Quimby v. State, 604 So. 2d 
741 (Miss. 1992). 

Under the excited utterance exception 
to the hearsay rule, the fact that questions 
are asked, while relevant to spontaneity, 
does not ipso facto demonstrate a lack of 
spontaneity in every case. Thus, a sexual 
battery victim's statements to a police 
officer and a crossing guard were admis- 
sible under the excited utterance excep- 
tion where the only question asked of the 
victim was "what happened?" and the 
statements were made shortly after the 
incident when the victim was still ex- 



tremely upset. Sanders v. State, 586 So. 
2d 792 (Miss. 1991). 

Since it is doubtful that a child sexual 
abuse syndrome or profile is generally 
accepted by the scientific community, 
courts should be reluctant to allow expert 
testimony that a child displays the so- 
called typical characteristics of other vic- 
tims. However, the admission of such im- 
proper testimony in a prosecution for 
sexual battery of a child was harmless 
where the entire defense strategy was 
predicated on the assumption that the 
child had been sexually abused by persons 
other than the defendant, and was there- 
fore confused regarding the identity of the 
abuser and the nature of displays of affec- 
tion; since the defense admitted that the 
child was a sexual abuse victim, there was 
no reversible error in allowing the expert 
witness to give her opinion that the child 
exhibited the characteristics of a sex 
abuse victim. Hosford v. State, 560 So. 2d 
163 (Miss. 1990). 

Evidence of prior sexual assault upon 
victim, not committed by defendant, was 
not relevant, although defendant argued 
it established knowledge of this kind of 
abnormal behavior on victim's part thus 
enabling him to falsely accuse defendant 
and that it went to issue of consent. Wood- 
ruff v. State, 518 So. 2d 669 (Miss. 1988). 

Instances of previous molestation of 
child victim by person other than accused 
may be relevant, but relevancy must be 
determined by trial judge in his discre- 
tion. Woodruff v. State, 518 So. 2d 669 
(Miss. 1988). 

Defense counsel may not elicit from 9 
year old victim of sexual battery answer to 
question of whether victim has ever seen 
act of sexual intercourse. Hines v. State, 
472 So. 2d 386 (Miss. 1985). 

Prosecutor in sexual battery prosecu- 
tion may use leading questions in exami- 
nation of 9 year old girl who is alleged 
victim of battery; however, where on 
cross-examination girl's responses become 
equivocal, court may not initiate series of 
questions without request from state or 
defendant which have effect of reconsti- 
tuting witness and thereby lending court's 
approval to her testimony before jury. 
Thompson v. State, 468 So. 2d 852 (Miss. 
1985). 
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11. Practice and procedure; jury in- 
structions. 

Circuit court did not abuse its discretion 
when it denied defendant's request for a 
new trial on the basis that the alleged 
sexual battery victim concealed and de- 
stroyed important evidence because de- 
fendant neither requested the jury be in- 
structed on a spoliation inference, nor did 
defendant show that defendant was en- 
titled to a spoliation instruction, as defen- 
dant conceded that the State of Missis- 
sippi did nothing wrong regarding the 
victim's clothes. Matthews v. State, 132 
So. 3d 646 (Miss. Ct. App. 2014). 

Jury instruction submitted to the jury 
fairly stated the law of the case, and did 
not create an injustice, because the in- 
struction followed the language of Miss. 
Code Ann. § 97-3-95 and clearly asked the 
jury to determine whether defendant was 
in a position of trust or authority at the 
time when defendant was alleged to have 
sexually abused the victim. Gill v. State, 
126 So. 3d 128 (Miss. Ct. App. 2013). 

Giving of a jury instruction did not 
constitute error by allowing the jury to 
convict defendant on a broader definition 
of sexual battery than the crime alleged in 
the indictment because the jury was fairly 
and adequately instructed, and defendant 
was clearly convicted of the crime for 
which he was charged in the indictment; 
the disputed language in the instruction 
did not substantially alter the elements of 
proof necessary to find defendant guilty. 
Jones v. State, — So. 3d — , 2013 Miss. 
App. LEXIS 477 (Miss. Ct. App. Aug. 6, 
2013). 

Trial court's failure to include in a jury 
instruction the element of sexual battery 
that defendant was twenty-four or more 
months older than the child was not preju- 
dicial and did not amount to plain error 
because that element was listed in the 
indictment; therefore, defendant was 
given sufficient notice and had a reason- 
able opportunity to prepare and present a 
defense to that element, but he did not do 
so. Jones v. State, — So. 3d — , 2013 Miss. 
App. LEXIS 477 (Miss. Ct. App. Aug. 6, 
2013). 

Trial court did not err in failing to 
include in a jury instruction the element 
of sexual battery that defendant was 



twenty-four or more months older than 
the child because the absence of the ele- 
ment had no effect on the State's burden of 
proof, and the jury was properly in- 
structed as to the State's burden; any 
fair-minded juror could have easily de- 
duced that defendant, being twenty-eight 
years of age, was twenty-four or more 
months older than the child, who was 
eight years old. Jones v. State, — So. 3d 
— , 2013 Miss. App. LEXIS 477 (Miss. Ct. 
App. Aug. 6, 2013). 

In defendant's sexual battery prosecu- 
tion under Miss. Code Ann. § 97-3-95(2) 
(Rev. 2006), the jury was properly in- 
structed that if it found that defendant 
possessed the status of the victim's par- 
ent, then it must find that he held a 
position of trust or authority over the 
victim. Wilson v. State, 72 So. 3d 1145 
(Miss. Ct. App. 2011), writ of certiorari 
denied by 71 So. 3d 1207, 2011 Miss. 
LEXIS 513 (Miss. 2011). 

Defendant argued that a sexual battery 
instruction proved an element of the 
crime, namely that the child was under 
the age of 14, but defendant was procedur- 
ally barred from raising this issue for the 
first time on appeal, plus the victim's age 
at the time of the crime was sufficiently 
established. Wilson v. State, 990 So. 2d 
798 (Miss. Ct. App. 2008). 

Instructing the jury that in order to 
sustain a conviction for the crime of 
sexual battery some penetration had to be 
proven beyond a reasonable doubt, how- 
ever, it did not need to be full penetration, 
and even the slightest penetration was 
sufficient to prove the crime of sexual 
battery, was proper. Wilson v. State, 990 
So. 2d 798 (Miss. Ct. App. 2008). 

Where the instruction given to the jury 
regarding sexual battery did not require 
the jury to find that the penetration was 
without consent as required by Miss. Code 
Ann. § 97-3-95, defendant was entitled to 
a new trial. Goodin v. State, 977 So. 2d 338 
(Miss. 2008). 

WTiere a doctor who examined the vic- 
tim testified that the victim's rectum was 
swollen and there was a tear on the open- 
ing into the rectum, and he stated that 
those injuries were consistent with sexual 
battery, the evidence clearly indicated 
that the victim was sexually penetrated 



534 



Crimes Against Persons 



§ 97-3-95 



pursuant to the sexual battery statute, 
Miss. Code Ann. § 97-3-95(l)(d); with re- 
gard to the statement by the victim's 
grandmother that the victim had told lies 
before, the evidence did not rise to the 
level of conflicting evidence warranting a 
lustful touching jury instruction, and thus 
the trial court did not err in denying the 
jury instruction on the lesser-included of- 
fense of lustful touching. Divine v. State, 
947 So. 2d 1017 (Miss. Ct. App. 2007). 

Circuit had not erred in not giving de- 
fendant's proposed instructions on cir- 
cumstantial evidence because the circuit 
court found the child victim's medical re- 
port constituted actual or direct evidence. 
Additionally, the child was clearly an eye- 
witness to the abuse committed upon her 
person. Foley v. State, 914 So. 2d 677 
(Miss. 2005). 

Trial judge mistakenly determined the 
crime of molestation under Miss. Code 
Ann. § 97-5-23 to be a lesser-included 
offense of sexual battery, Miss. Code Ann. 
§ 97-3-95; molestation was recognized as 
a separate offense from sexual battery as 
defendants were frequently charged with 
both crimes simultaneously, such that to 
allow defendant to be convicted of a crime 
for which he was never charged would 
have created an injustice, as the legisla- 
ture felt it necessary to construct two 
separate and distinct statutes regarding 
sexual battery and molestation. Friley v. 
State, 856 So. 2d 654 (Miss. Ct. App. 
2003), reversed by 2004 Miss. LEXIS 998 
(Miss. Aug. 5, 2004). 

In a prosecution for sexual battery on 
his wife, the court was not obligated to 
give a sua sponte lesser offense instruc- 
tion on simple assault. Trigg v. State, 759 
So. 2d 448 (Miss. Ct. App. 2000). 

This section creates three separate 
classes of victims. Thus, in a prosecution 
for sexual battery of a child under the age 
of 14, the defendant was not entitled to an 
instruction containing the element "with- 
out her consent." Ryan v. State, 525 So. 2d 
799 (Miss. 1988). 

Supposed defect in instruction which 
limits crime charged from general "sexual 
penetration" of indictment to more specific 
"anal sexual penetration," yet still allows 
jury to return verdict of "guilty as 
charged" is technical point that should be 



tidied up but does not constitute ground 
for reversal of conviction where defense 
counsel makes no utterance remotely re- 
sembling objection when instruction is 
tendered. Hines v. State, 472 So. 2d 386 
(Miss. 1985). 

12. Sentence. 

Defendant's sentence of thirty-five 
years in prison, with thirty years to serve 
and five years suspended, followed by five 
years' supervised probation, without the 
possibility of parole, was permissible un- 
der Miss. Code Ann. § 47-7-3(l)(b), al- 
though Miss. Code Ann. § 97-3-101(3) did 
not expressly authorize day-for-day sen- 
tences and parole restrictions. Petty v. 
State, 118 So. 3d 659 (Miss. Ct. App. 
2013). 

Defendant's sentence was affirmed be- 
cause the trial judge was well within his 
authority in Miss. Code Ann. § 99-19-21 
to impose concurrent or consecutive sen- 
tences, and pursuant to Miss. Code Ann. 
§ 99-7-2(3), the court could impose sepa- 
rate sentences for each of his sexual bat- 
tery of a minor convictions under Miss. 
Code Ann. § 97-3-95(l)(d). Eason v. Epps, 
32 So. 3d 538 (Miss. Ct. App. 2009). 

In a case where defendant father and 
defendant adopted son were convicted of 
conspiracy to commit sexual battery, Miss. 
Code Ann. §§ 97-1-1 and 97-3-95(l)(d), 
sexual battery, Miss. Code Ann. § 97-3- 
95(l)(d), and contributing to the delin- 
quency of a minor, Miss. Code Ann. § 97- 
5-39(1), defendant father was sentenced 
to five years and a $ 5,000 fine on the 
conspiracy count; 30 years and a $ 10,000 
fine on the sexual battery count; and one 
year and a $ 1,000 fine on the contributing 
to the delinquency of a minor charge and 
the trial court ordered that the prison 
time be served consecutively; however, 
nothing in the record or presented by 
defendant father warranted reversal or 
reduction of his sentence because his sen- 
tence was within the statutory limits and 
it was a just punishment for the despi- 
cable crimes for which he was found guilty 
by a fair and impartial jury. King v. State, 
857 So. 2d 702 (Miss. 2003). 

Trial court acted within its discretion by 
imposing 2 consecutive 20-year sentences 
for 2 sexual battery convictions and con- 
current 20-year sentence for attempted 



535 



§ 97-3-95 



Crimes 



sexual battery conviction. Eakes v. State, 
665 So. 2d 852 (Miss. 1995). 

Sentence of 30 years in prison without 
probation or parole, maximum term of 
imprisonment prescribed for offense of 
sexual battery, did not violate either 
United States Constitution or Mississippi 
Constitution; under standards set forth in 
Solem v. Helm (1983) 463 U.S. 277, 77 L. 
Ed. 2d 637, 103 S. Ct. 3001 (superseded by 
statute as stated in Re Petition of Lauer 
(CA8) 788 F2d 135) sentence was not 
grossly disproportionate to crime of sexual 
battery where harshness of penalty was 
justified by gravity of offense, non-ha- 
bitual offenders convicted under this sec- 
tion could be sentenced to up to 30 years 
in prison, and sentence was not so dissimi- 
lar to sentences for same crime in other 
states as to make it a disproportionate 
penalty. Davis v. State, 510 So. 2d 794 
(Miss. 1987). 

13. Other, miscellaneous. 

Trial court did not abuse its discretion 
in denying defendant a mistrial due to 
remarks the prosecutor made about other 
children being present in a house when an 
assault on the child victim occurred be- 
cause defendant himself provided over- 
whelming evidence of his guilt in a state- 
ment in which he admitted that not only 
did the victim perform oral sex on defen- 
dant, but that defendant had performed 
anal sex on the victim. Flowers v. State, 
119 So. 3d 1108 (Miss. Ct. App. 2013). 

Offender was required to continue reg- 
istering as a sex offender under Miss. 
Code Ann. § 45-33-47(2)(b)(ix) due to his 
guilty plea to a Maryland sex offense 
because: (1) the offender admitted in his 
plea that he had placed his hands on the 
victim's vagina without her consent; and 
(2) his conduct and plea satisfied the ele- 
ments of the Mississippi crime of at- 
tempted sexual battery, which was a reg- 
istrable offense under Miss. Code Ann. 
§ 45-33-25(1). Stallworth v. Miss. Dep't of 
Pub. Safety, 986 So. 2d 259 (Miss. 2008). 

Where there was nothing in the record 
before the appellate court that would have 
permitted any meaningful analysis of 
what uncalled witnesses might have tes- 
tified to, nor whether there might have 
been compelling reasons not to call them 
even if they were prepared to offer the 



testimony that defendant contended they 
would have in his brief, defendant's inef- 
fective assistance of counsel claim had to 
be accomplished through the vehicle of a 
post-conviction relief motion. Sharp v. 
State, 862 So. 2d 576 (Miss. Ct. App. 
2004). 

Where defendant was indicted for the 
crime of sexual battery, pursuant to Miss. 
Code Ann. § 97-3-95, but convicted of 
touching a child for lustful purposes under 
Miss. Code Ann. § 97-5-23(1), there was a 
common nucleus of operative facts and the 
record contained an evidentiary basis for 
the trial court to grant an instruction on 
the lesser offense of unlawful touching. 
Further, because defendant offered an in- 
struction that would have allowed the jury 
to find defendant guilty of the lesser of- 
fense (as opposed to a "lesser-included 
offense"), the lack of an indictment on the 
lesser offense was waived, and the trial 
court did not commit plain error when it 
granted the lesser offense instruction. 
Dupuis v. State, — So. 2d — , 2003 Miss. 
App. LEXIS 1268 (Miss. Ct. App. June 24, 
2003). 

In a case where defendant father and 
defendant adopted son were convicted of 
conspiracy to commit sexual battery, Miss. 
Code Ann. §§ 97-1-1 and 97-3-95(l)(d), 
sexual battery, Miss. Code Ann. § 97-3- 
95(1 )(d), and contributing to the delin- 
quency of a minor, Miss. Code Ann. § 97- 
5-39(1), none of the issues raised by 
defendant father rose to the level of re- 
versible error either standing alone or 
when considered together as the evidence 
supported the finding that defendant fa- 
ther was the ringleader of the abominable 
enterprise and he failed to demonstrate 
any procedural or substantive errors that 
warranted reversal; thus, defendant fa- 
ther's convictions and sentences were af- 
firmed. King v. State, 857 So. 2d 702 
(Miss. 2003). 

An indictment charging a killing occur- 
ring "while engaged in the commission of" 
one of the enumerated felonies in § 97- 
3-19 includes the actions of the defendant 
leading up to the felony, the attempted 
felony, and flight from the scene of the 
felony. Thus, in a capital murder prosecu- 
tion, involving the underlying felony of 
sexual battery, the fact that the actual 
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moment of the victim's death preceded 
consummation of the underlying felony 
did not vitiate the capital charge. Baker v. 
Baker, 553 So. 2d 8 (Miss. 1989). 

Proof was sufficient to establish bur- 
glary under former § 97-17-21 where evi- 
dence established that defendant was in 
vicinity of crime at time and on occasion of 
its commission; that shortly thereafter 
windowpane in door was found broken, 
which constituted evidence of forcible 
breaking and entering of occupied dwell- 
ing; and, that victim was found with 
bloody mouth, battered face, and un- 
clothed lower half, which constituted evi- 
dence of intent to commit sexual battery 
upon mentally defective person under this 
section; when crime charged is burglary, 
prosecution need not prove sexual pen- 
etration of victim, but must merely prove 
that defendant broke and entered with 
intent to commit that crime. Williams v. 
State, 512 So. 2d 666 (Miss. 1987). 

14. Lesser included offenses. 

Trial court did not err by giving a lesser- 
included-offense jury instruction regard- 
ing fondling under the count charging 
defendant with sexual battery because 
ample evidence supported the lesser-in- 
cluded offense of fondling, and the intent 
element of fondling could be inferred from 
defendant's actions. Jenkins v. State, 131 
So. 3d 544 (Miss. 2013), modified and 
rehearing denied by 2014 Miss. LEXIS 
133 (Miss. Feb. 20, 2014). 

In a sexual battery, the circuit court did 
not err in denying defendant's proposed 
lesser-included-offense instruction for 
simple assault because sexual battery (the 
superior offense) could have been commit- 
ted without a simple assault (the putative 
lesser-included offense) being committed. 
Thus, the elements of the separate of- 
fenses were distinctly different. Wallace v. 
State, 10 So. 3d 913 (Miss. 2009). 

In a sexual battery case, a trial court 
did not err in failing to instruct the jury on 
simple assault which was not a lesser- 
included offense; the element "bodily in- 
jury" was missing from the sexual battery 
statute, Miss. Code Ann. § 97-3-95. 
Seigfried v. State, 869 So. 2d 1040 (Miss. 
Ct. App. 2003), writ of certiorari denied by 
870 So. 2d 666, 2004 Miss. LEXIS 352 
(Miss. 2004). 



15. Double jeopardy. 

Defendant was properly convicted of 
sexual battery in violation of Miss. Code 
Ann. § 97-3-95(d)(l) and unlawful touch- 
ing of a child under the age of sixteen in 
violation of Miss. Code Ann. § 97-5-23 
because his rights under the Double Jeop- 
ardy Clause were not violated when the 
record clearly evinced two separate acts of 
touching, and the State presented sepa- 
rate and independent proof of each 
charge; defendant sexually assaulted the 
victim in her living room when he commit- 
ted statutory rape and sexually assaulted 
her again when he committed sexual bat- 
tery by inserting his finger into her anus, 
and evidence was presented by numerous 
witnesses that the victim consistently de- 
scribed a second act of touching at a 
different time and in a different location of 
the house. Woods v. State, 30 So. 3d 362 
(Miss. Ct. App. 2009). 

Crime of sexual abuse of a vulnerable 
person under Miss. Code Ann. § 43-47-19 
does not encompass the crime of sexual 
battery under Miss. Code Ann. § 97-3-95, 
and a conviction of both offenses does not 
implicate double jeopardy concerns be- 
cause the crimes require additional and 
different elements of proof; specifically, 
the former offense does not require proof 
of penetration, while the latter offense 
does require this proof. Additionally, 
abuse of a vulnerable person requires 
proof that defendant willfully inflicted 
physical pain or injury upon a vulnerable 
person, while sexual battery has no such 
requirement; there are additional differ- 
ences in that sexual battery does not re- 
quire that the victim's abilities to provide 
for his or her protection from sexual con- 
tact be impaired by the infirmities of ag- 
ing or that the victim be a patient or 
resident of a care facility, while the charge 
of abuse of a vulnerable person does re- 
quire this additional element. Simoneaux 
v. State, 29 So. 3d 26 (Miss. Ct. App. 2009), 
writ of certiorari denied by 29 So. 3d 774, 
2010 Miss. LEXIS 115 (Miss. 2010), writ 
of certiorari denied by 131 S. Ct. 151, 178 
L. Ed. 2d 38, 2010 U.S. LEXIS 6093, 79 
U.S.L.W. 3196 (U.S. 2010). 

Where defendant was tried in a second 
case for statutory rape, sexual battery, 
and fondling, double jeopardy was not 
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violated; while the victims were the same, 
the factual bases supporting the charges 
in the current indictment were totally 
different from the factual bases under- 
girding the charges in the first case. Mo- 
ses v. State, 885 So. 2d 730 (Miss. Ct. App. 
2004). 

16. New trial. 

Defendant's motion for a new trial was 
properly denied because jury's verdict did 
not amount to an unconscionable injustice 
and because the evidence did not prepon- 
derate heavily against the jury's verdict 
finding defendant guilty of sexual battery 
involving an eight-year-old boy where the 
evidence included testimony of the victim, 
the victim's mother, the nurse who exam- 
ined the victim on the night of the attack, 
a serologist who determined that the dried 
secretions found on the buttocks of the 
victim were seminal fluid, and members of 
the police department who participated in 
the investigation. The victim maintained 
a largely consistent story from his first 
reports to his testimony on the stand, and 
all of the State's witnesses presented tes- 
timony that implicated defendant; even 
though there was some conflicting evi- 
dence presented by the defense and the 
defense presented an alibi, the evidence 
presented by the State was of such a level 
that the guilty verdict was not against the 
overwhelming weight of the evidence. 
Bolden v. State, 23 So. 3d 491 (Miss. Ct. 
App. 2009), writ of certiorari denied by 22 
So. 3d 1193, 2009 Miss. LEXIS 614 (Miss. 
2009). 

In a case involving sexual battery of a 
child under Miss. Code Ann. § 97-3-95, a 
trial court did not err by denying defen- 
dant's request for a new trial or a directed 
verdict because, although there was no 
physical evidence against defendant, the 
victim's testimony was corroborated by a 
doctor, who found signs of sexual abuse 
during an examination. Moreover, the ver- 
dict did not sanction an unconscionable 



result. Steadham v. State, 995 So. 2d 835 
(Miss. Ct. App. 2008). 

In a child sexual abuse case where a 
six-year-old victim stated that defendant 
had taken her into his trailer, told her 
about sex, and licked her bottom, no new 
trial was required because the verdict was 
not against the overwhelming weight of 
the evidence; the child's statement was 
admissible into evidence, a neighbor ob- 
served the child go into defendant's 
trailer, and defendant was shown to live 
near the child. Pierce v. State, 2 So. 3d 641 
(Miss. Ct. App. 2008), writ of certiorari 
denied by 999 So. 2d 1280, 2009 Miss. 
LEXIS 93 (Miss. 2009), writ of certiorari 
denied by 558 U.S. 846, 130 S. Ct. 113, 175 
L. Ed. 2d 74, 2009 U.S. LEXIS 5318, 78 
U.S.L.W. 3173 (2009). 

17. Speedy trial. 

Defendant's conviction for the sexual 
battery of his minor daughter in violation 
of Miss. Code Ann. § 97-3-95(l)(d) was 
appropriate because he failed to raise his 
statutory right to a speedy trial specifi- 
cally under Miss. Code Ann. § 99-17-1. 
Additionally, when he raised his constitu- 
tional right to a speedy trial, it was well 
past the 270-day requirement of the stat- 
ute. McBride v. State, 61 So. 3d 174 (Miss. 
Ct. App. 2010), superseded by 61 So. 3d 
138, 2011 Miss. LEXIS 245 (Miss. 2011). 

Defendant's conviction for the sexual 
battery of his minor daughter in violation 
of Miss. Code Ann. § 97-3-95(l)(d) was 
appropriate because he was not denied his 
constitutional right to a speedy trial since, 
while there was a delay in the trial, there 
was no evidence the State deliberately 
created the delay, nor did defendant object 
in any way to the delay until the case was 
set for trial a month later. Further, when 
defendant did object, he requested the 
charges be dropped and not that the case 
be heard sooner; there was also no preju- 
dice to the defense due to the delay. 
McBride v. State, 61 So. 3d 174 (Miss. Ct. 
App. 2010), superseded by 61 So. 3d 138, 
2011 Miss. LEXIS 245 (Miss. 2011). 



ATTORNEY GENERAL OPINIONS 

The list of persons in a "position of son in a "position of trust" could include a 
trust" provided by subsection (2) of this law enforcement officer. Huffman, July 7, 
section is not an exclusive list and a per- 2004, A.G. Op. 04-0254. 
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§ 97-3-97. Sexual battery; definitions. 

For purposes of Sections 97-3-95 through 97-3-103 the following words 
shall have the meaning ascribed herein unless the context otherwise requires: 

(a) "Sexual penetration" includes cunnilingus, fellatio, buggery or ped- 
erasty, any penetration of the genital or anal openings of another person's 
body by any part of a person's body, and insertion of any object into the 
genital or anal openings of another person's body. 

(b) A "mentally defective person" is one who suffers from a mental 
disease, defect or condition which renders that person temporarily or 
permanently incapable of knowing the nature and quality of his or her 
conduct. 

(c) A "mentally incapacitated person" is one rendered incapable of 
knowing or controlling his or her conduct, or incapable of resisting an act due 
to the influence of any drug, narcotic, anesthetic, or other substance 
administered to that person without his or her consent. 

(d) A "physically helpless person" is one who is unconscious or one who 
for any other reason is physically incapable of communicating an unwilling- 
ness to engage in an act. 
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SOURCES: Laws, 1980, ch. 450, § 2, eff from and after July 1, 1980. 
Cross References — Rape, see §§ 97-3-65 and 97-3-71. 

Sexual penetration of incarcerated offenders by law enforcement officers or employ- 
ees, see § 97-3-104. 

Carnal knowledge of step or adopted child or child of cohabitating partner, see 
§ 97-5-41. 

JUDICIAL DECISIONS 



1. In general. 

2. Sexual penetration. 

3. Indictment. 

4. Jury Instructions. 

5. Mentally defective person. 

1. In general. 

Evidence was sufficient to support de- 
fendant's convictions where the jury obvi- 
ously found the victims' testimony and the 
other evidence supporting the pattern of 
sexual abuse more credible than defen- 
dant's defense, there was no injustice in 
allowing the jury's verdicts to stand. 
Faulkner v. State, 109 So. 3d 142 (Miss. 
Ct. App. 2013). 

Defendant's conviction and sentence for 
the sexual battery of a minor child in 
violation of Miss. Code Ann. §§ 97-3- 
95(l)(d) and 97-3-97(a) was proper where 
his motion to suppress was rightfully de- 
nied since intoxication did not automati- 
cally render his confession involuntary 
He failed to show symptoms of being un- 
der the influence and the record indicated 
that he was given his Miranda warnings 
and asked questions. Morris v. State, 913 
So. 2d 432 (Miss. Ct. App. 2005). 

Evidence was sufficient to convict defen- 
dant of attempted sexual battery of a 
female minor where the victim testified 
that defendant asked her to get into a car 
with him and to lie down in the back of the 
car, and asked her if "he was going to get 
him some sex," and when they arrived at a 
hotel room, defendant announced to other 
men there that the victim was there to 
have sex with them. Quarles v. State, 863 
So. 2d 987 (Miss. Ct. App. 2004). 

Whether fellatio by defendant was pen- 
etration of or with victim was irrelevant to 
sexual battery, and, thus, indictment 
could charge sexual penetration of male 
person under age of fourteen, even though 
statute prohibits sexual penetration with 



victim. Hennington v. State, 702 So. 2d 
403 (Miss. 1997). 

Contact between person's mouth, lips, 
or tongue and genitals of person's body, 
whether by kissing, licking, or sucking, is 
"sexual penetration," regardless of gender 
of victim or perpetrator. Hennington v. 
State, 702 So. 2d 403 (Miss. 1997). 

Conviction for sexual battery and at- 
tempted sexual battery was supported by 
victim's testimony that described anal and 
digital penetration, attempted anal pen- 
etration, and attempted cunnilingus, vic- 
tim's testimony that defendant had 
threatened to harm other members of her 
family if she told anyone about the abuse, 
corroboration by other witnesses, and evi- 
dence that immediately after alleged 
abuse, victim had been treated for gonor- 
rhea and chlamydia. Eakes v. State, 665 
So. 2d 852 (Miss. 1995). 

Indictment tracking statutory language 
was sufficient to inform accused of charge 
against him, and no ambiguity existed 
where lone reference to defendant being 
beyond age 18 did not track statutory 
language. Cantrell v. State, 507 So. 2d 325 
(Miss. 1987). 

Although, on its face, the definition of 
sexual penetration announced in this sec- 
tion encompasses any penetration, the pa- 
rameters of the definition of sexual pen- 
etration are logically confined to activities 
which are the product of sexual behavior 
or libidinal gratification, not merely the 
product of clinical examination or domes- 
tic, parental functions. Roberson v. State, 
501 So. 2d 398 (Miss. 1987). 

In a prosecution for attempted sexual 
battery in violation of § 97-3-95, evidence 
was insufficient to sustain a conviction 
under § 97-1-7, where the uncontradicted 
facts indicated that there was no penetra- 
tion, as defined by this section, the pros- 
ecution conceded that there was no at- 
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tempt to penetrate, the defendant had 
every opportunity to penetrate if he had 
wished to do so, and his failure was not 
the product of his victim's admittedly in- 
effective resistance or the intervention of 
extraneous causes. West v. State, 437 So. 
2d 1212 (Miss. 1983). 

2. Sexual penetration. 

Evidence was sufficient to convict defen- 
dant of statutory rape and sexual battery 
and the verdicts were not against the 
overwhelming weight of the evidence be- 
cause the victim, who was not defendant's 
wife, was 14 years of age, and defendant 
was 26 years of age at the time of the 
October incident; the victim testified that 
defendant inserted his private organ into 
her rectum; and the absence of physical 
evidence did not negate his conviction as 
there was testimonial evidence. Sims v. 
State, 127 So. 3d 307 (Miss. Ct. App. 
2013). 

Defendant's conviction for sexual bat- 
tery of a seven-year-old child, his nephew, 
in violation of Miss. Code Ann. § 97-3- 
95(1 )(d), was supported by the evidence 
because the evidence was sufficient to 
sustain a conviction based on fellatio- 
based sexual battery, which was sexual 
penetration under Miss. Code Ann. § 97- 
3-97(a); when asked to draw an "X" where 
defendant put his mouth, the victim drew 
an "X" on the penis on an anatomically- 
correct drawing of a male child. Beasley v. 
State, 74 So. 3d 357 (Miss. Ct. App. 2010). 

Seminal fluid found on a victim's body 
does not constitute penetration under 
Miss. Code Ann. § 97-3-97. Singleton v. 
State, 16 So. 3d 742 (Miss. Ct. App. 2009). 

For purposes of a new trial, a guilty 
verdict in a sexual battery case was not 
against the overwhelming weight of the 
evidence because it was up to a jury to 
assess the reliability of a victim's sister, 
who testified on the issue of penetration; 
moreover, even though defendant's semi- 
nal fluid on the victim's body did not prove 
penetration, the testimony of the sister 
and of police detectives regarding defen- 
dant's admission of other instances of oral 
sex established that element of the crime. 
Singleton v. State, 16 So. 3d 742 (Miss. Ct. 
App. 2009). 

In a sexual battery case under Miss. 
Code Ann. § 97-3-95(2) where penetration 



was an issue, a judgment notwithstanding 
the verdict was properly denied because it 
was up to a jury to determine the credibil- 
ity of a victim's sister, who testified that 
she saw defendant sticking his tongue in 
between the victim's vagina; also, defen- 
dant admitted to other instances of oral 
sex performed by the victim. Singleton v. 
State, 16 So. 3d 742 (Miss. Ct. App. 2009). 

Defendant's conviction for sexual bat- 
tery of a 22-year-old mentally retarded 
woman, in violation of Miss. Code Ann. 
§ 97-3-95(l)(b), was supported by the evi- 
dence because, based on testimony by the 
victim's mother, the jury could have found 
beyond a reasonable doubt that sexual 
penetration, as defined in Miss. Code Ann. 
§ 97-3-97(a), was occurring at the mo- 
ment the mother walked in on the victim 
and defendant. Holmes v. State, 20 So. 3d 
681 (Miss. Ct. App. 2008), writ of certio- 
rari denied by 20 So. 3d 680, 2009 Miss. 
LEXIS 543 (Miss. 2009). 

Denial of appellant's, an inmate's, re- 
quest for postconviction relief after he was 
convicted of capital murder (murder dur- 
ing the commission of sexual battery) was 
appropriate because he failed to prove 
that he received the ineffective assistance 
of counsel. Even if counsel had procured a 
DNA expert who testified that the in- 
mate's DNA was not present, that did not 
exonerate the inmate of the sexual battery 
charge because sexual penetration could 
be by insertion of any object into the 
genital or anal opening of another person's 
body. Havard v. State, 988 So. 2d 322 
(Miss. 2008). 

Evidence was sufficient to support a 
conviction of child sexual abuse, despite 
the fact that there was no physical evi- 
dence of sexual penetration, because the 
jury could have inferred that such oc- 
curred in the form of cunnilingus. The 
six-year-old victim stated that defendant 
had taken her into his trailer, told her 
about sex, and licked her bottom; it was 
shown that the child was unable to distin- 
guish between her genital and anal area 
due to her age. Pierce v. State, 2 So. 3d 641 
(Miss. Ct. App. 2008), writ of certiorari 
denied by 999 So. 2d 1280, 2009 Miss. 
LEXIS 93 (Miss. 2009), writ of certiorari 
denied by 558 U.S. 846, 130 S. Ct. 113, 175 
L. Ed. 2d 74, 2009 U.S. LEXIS 5318, 78 
U.S.L.W. 3173 (2009). 
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Based on the doctor's testimony con- 
cerning the victim's injuries to his rectum 
which he stated were consistent with 
sexual battery and the victim's testimony 
that defendant assaulted him, the evi- 
dence was sufficient for the jury to draw a 
reasonable inference that defendant sexu- 
ally penetrated the victim's rectum; thus, 
defendant's sexual battery conviction was 
affirmed. Divine v. State, 947 So. 2d 1017 
(Miss. Ct. App. 2007). 

Where a doctor who examined the vic- 
tim testified that the victim's rectum was 
swollen and there was a tear on the open- 
ing into the rectum, and he stated that 
those injuries were consistent with sexual 
battery, the evidence clearly indicated 
that the victim was sexually penetrated 
pursuant to the sexual battery statute, 
Miss. Code Ann. § 97-3-95(l)(d); with re- 
gard to the statement by the victim's 
grandmother that the victim had told lies 
before, the evidence did not rise to the 
level of conflicting evidence warranting a 
lustful touching jury instruction, and thus 
the trial court did not err in denying the 
jury instruction on the lesser-included of- 
fense of lustful touching. Divine v. State, 
947 So. 2d 1017 (Miss. Ct. App. 2007). 

There was sufficient evidence for a jury 
to find defendant guilty of sexual battery, 
in violation of Miss. Code Ann. § 97-3- 
95(d), where the testimony of the seven- 
year-old victim's sister and a forensic in- 
terviewer and social worker bolstered the 
victim's testimony that defendant, when 
he was 17 years old, inserted his finger 
into the victim's vagina. McClure v. State, 
941 So. 2d 896 (Miss. Ct. App. 2006). 

Evidence was sufficient to convict defen- 
dant of attempted sexual battery pursu- 
ant to Miss. Code Ann. § 97-1-7 and Miss. 
Code Ann. § 97-3-95(l)(a) and (d) be- 
cause, inter alia: (1) there was evidence 
that defendant intended to penetrate the 
six-year-old victim's privates with his pri- 
vates, which satisfied the definition of 
penetration under Miss. Code Ann. § 97- 
3-97(a); and (2) at the time of the incident, 
defendant, who was 18, was more than 
two years older than the victim. Bracken 
v. State, 939 So. 2d 826 (Miss. Ct. App. 
2006). 

Trial court properly refused to merge 
two counts of an indictment charging de- 



fendant with sexual battery because the 
two counts alleged two separate acts of 
penetration; the first count charged that 
defendant inserted his tongue into the 
victim's vagina, while the second count 
charged that defendant inserted his penis 
into the victim's vagina. Hill v. State, 929 
So. 2d 375 (Miss. Ct. App. 2006). 

Evidence was legally sufficient to show 
defendant committed a sexual battery 
upon defendant's daughter as the only 
contested element of sexual battery was 
whether there was digital penetration of 
the vagina and the daughter testified that 
defendant had put his finger in her vagina 
and only stopped because defendant's wife 
had pulled up. Pittman v. State, 836 So. 2d 
779 (Miss. Ct. App. 2002), writ of certio- 
rari denied by 835 So. 2d 952, 2003 Miss. 
LEXIS 737 (Miss. 2003), remanded by 20 
So. 3d 51, 2009 Miss. App. LEXIS 664 
(Miss. Ct. App. 2009). 

Cunnilingus is considered to be pen- 
etration for the purpose of determining 
whether or not a sexual battery occurred. 
Brady v. State, 722 So. 2d 151 (Ct. App. 
1998). 

3. Indictment. 

Defendant was properly convicted of 
sexually battery by digital penetration 
where sufficient proof showed that defen- 
dant was provided notice that he was 
being charged with sexual battery, and 
the variance between the language of the 
indictment and proof at trial was not a 
fatal error under Miss. Const, art. 3, § 26. 
Burrows v. State, 961 So. 2d 701 (Miss. 
2007). 

Although defendant argued that the in- 
dictment failed to expressly charge that 
he penetrated the victim with lustful in- 
tent, neither Miss. Code Ann. § 97-3-95 
nor Miss. Code Ann. § 97-3-97(a) required 
proof of lustful intent; defendant's claim 
as to the sufficiency of the dates alleged in 
the indictment was waived for failure to 
demur the indictment in the court below. 
Frei v. State, 934 So. 2d 318 (Miss. Ct. 
App. 2006). 

An indictment improperly omitted the 
essential element that the crime was 
without the victim's consent where the 
indictment asserted only that the defen- 
dant attempted to engage in sexual pen- 
etration of a female person in violation of 
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§ 97-3-95(l)(a). Hawthorne v. State, 751 
So. 2d 1090 (Miss. Ct. App. 1998). 

4. Jury Instructions. 

Giving of a jury instruction did not 
constitute error by allowing the jury to 
convict defendant on a broader definition 
of sexual battery than the crime alleged in 
the indictment because the jury was fairly 
and adequately instructed, and defendant 
was clearly convicted of the crime for 
which he was charged in the indictment; 
the disputed language in the instruction 
did not substantially alter the elements of 
proof necessary to find defendant guilty. 
Jones v. State, — So. 3d — , 2013 Miss. 
App. LEXIS 477 (Miss. Ct. App. Aug. 6, 
2013). 

Defendant claimed that giving the 
supplemental instruction was an abuse of 
discretion because the instruction gave 
undue prominence to evidence concerning 
penetration without re-instructing the 
jury as to the other elements needed to 
establish the offense of rape and that, 
when plainly read, the supplemental in- 
struction stated that the offense was es- 
tablished by penetration alone. While it 
certainly would have been better proce- 
dure to have reminded the jury that pen- 
etration was only one element of the of- 



fense and that all of the instructions, 
including the supplemental one, should 
have been considered, there was no re- 
versible error; in that respect, the trial 
court did unmistakably tie the supple- 
mental instruction to the other elements 
of rape listed in the original instruction 
and the supplemental instruction was not 
meant to encompass the entire offense of 
rape but was merely an explanation and 
clarification of one of the elements listed 
in the original jury instructions. Williams 
v. State, 928 So. 2d 867 (Miss. Ct. App. 

2005) , writ of certiorari denied by 929 So. 
2d 923, 2006 Miss. LEXIS 257 (Miss. 

2006) . 

5. Mentally defective person. 

Conviction of sexual battery of a men- 
tally deficient person, Miss. Code Ann. 
§ 97-3-95(l)(b), was affirmed because 
there was sufficient evidence that the vic- 
tim suffered from a mental deficiency; 
among other things, the victim's special- 
education teacher and former mental- 
health therapist testified that the victim's 
IQ was 61 and that he was significantly 
cognitively disabled. Moreover, the testi- 
mony sufficiently showed that the victim's 
mental age was that of a young child. 
Santos v. State, 110 So. 3d 341 (Miss. Ct. 
App. 2013). 
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§ 97-3-99. Sexual battery; defense. 

A person is not guilty of any offense under Sections 97-3-95 through 
97-3-103 if the alleged victim is that person's legal spouse and at the time of 
the alleged offense such person and the alleged victim are not separated and 
living apart; provided, however, that the legal spouse of the alleged victim may 
be found guilty of sexual battery if the legal spouse engaged in forcible sexual 
penetration without the consent of the alleged victim. 

SOURCES: Laws, 1980, ch. 450, § 3; Laws, 1993, ch. 469, § 1, eff from and after 
passage (approved March 27, 1993). 

Cross References — Proceedings for protection from domestic abuse, see §§ 93- 
21-1 et seq. 

Rape, see §§ 97-3-65 through 97-3-71. 

Carnal knowledge of step or adopted child or child of cohabitating partner, see 
§ 97-5-41. 



JUDICIAL DECISIONS 



1. In general. 

2. Illustrative cases. 

1. In general. 

A defendant was not immune from pros- 
ecution under this section for a sexual 
battery on his wife committed by another 
person, even though he may have been 
immune from prosecution had he alone 
committed the battery; this section did not 
give the defendant immunity since the 
sexual battery was committed by someone 
else and the defendant had aided and 



abetted its commission. Davis v. State, 611 
So. 2d 906 (Miss. 1992). 

2. Illustrative cases. 

The marital exception did not exculpate 
the defendant from liability for sexual 
battery on his wife where he rendered her 
unconscious by lacing her food with drugs, 
physically undressed her, and then sexu- 
ally penetrated her since all of those ac- 
tions required some amount of force. Trigg 
v. State, 759 So. 2d 448 (Miss. Ct. App. 
2000). 
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Mississippi Criminal and Traffic Law Mississippi Penal Code Annotated 
Manual (Michie). (Michie). 

§ 97-3-101. Sexual battery; penalty. 

(1) Every person who shall be convicted of sexual battery under Section 
97-3-95(l)(a), (b), or (2) shall be imprisoned in the State Penitentiary for a 
period of not more than thirty (30) years, and for a second or subsequent such 
offense shall be imprisoned in the penitentiary for not more than forty (40) 
years. 

(2) (a) Every person who shall be convicted of sexual battery under Section 
97-3-95(1 )(c) who is at least eighteen (18) but under twenty-one (21) years of 
age shall be imprisoned for not more than five (5) years in the State 
Penitentiary or fined not more than Five Thousand Dollars ($5,000.00), or 
both; 

(b) Every person who shall be convicted of sexual battery under Section 
97-3-95(1 )(c) who is twenty-one (21) years of age or older shall be imprisoned 
not more than thirty (30) years in the State Penitentiary or fined not more 
than Ten Thousand Dollars ($10,000.00), or both, for the first offense, and 
not more than forty (40) years in the State Penitentiary for each subsequent 
offense. 

(3) Every person who shall be convicted of sexual battery under Section 
97-3-95(l)(d) who is eighteen (18) years of age or older shall be imprisoned for 
life in the State Penitentiary or such lesser term of imprisonment as the court 
may determine, but not less than twenty (20) years. 

(4) Every person who shall be convicted of sexual battery who is thirteen 
(13) years of age or older but under eighteen (18) years of age shall be 
sentenced to such imprisonment, fine or other sentence as the court, in its 
discretion, may determine. 

SOURCES: Laws, 1980, ch 450, § 4; Laws, 1993, ch. 512, § 3; Laws, 1995, ch. 596, 
§ 15; Laws, 1998, ch. 549, § 4; Laws, 1999, ch. 560, § 2, eff from and after 
passage (approved Apr. 21, 1999.) 

Cross References — Rape, see §§ 97-3-65 and 97-3-71. 

Carnal knowledge of step or adopted child or child of cohabitating partner, see 
§ 97-5-41. 

JUDICIAL DECISIONS 



1. In general. 

2. Sentence ranges. 

3. Plea bargain. 

1. In general. 

The trial court sentenced the defendant 
within the limits of this section and did 
not abuse its discretion where the defen- 
dant was convicted of six counts of sexual 
battery and the trial court sentenced him 



to a term of 30 years on each count, with 
two of the sentences running consecu- 
tively and four running concurrently, 
making the term that he would have to 
serve 60 years. Williams v. State, 757 So. 
2d 953 (Miss. 1999). 

Fondling is not a lesser included offense 
of sexual battery. Brady v. State, 722 So. 
2d 151 (Ct. App. 1998). 
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Trial court acted within its discretion by 
imposing 2 consecutive 20-year sentences 
for 2 sexual battery convictions and con- 
current 20-year sentence for attempted 
sexual battery conviction. Eakes v. State, 
665 So. 2d 852 (Miss. 1995). 

A sentence of 30 years in the state 
penitentiary was not disproportionate to 
the crime of sexual battery since 30 years' 
imprisonment is the maximum sentence 
which may be imposed upon a person 
convicted of sexual battery pursuant to 
§ 97-3-101. Smith v. State, 569 So. 2d 
1203 (Miss. 1990). 

2. Sentence ranges. 

Defendant's sentence of thirty-five 
years in prison, with thirty years to serve 
and five years suspended, followed by five 
years' supervised probation, without the 
possibility of parole, was permissible un- 
der Miss. Code Ann. § 47-7-3(l)(b), al- 
though Miss. Code Ann. § 97-3-101(3) did 
not expressly authorize day-for-day sen- 
tences and parole restrictions. Petty v. 
State, 118 So. 3d 659 (Miss. Ct. App. 
2013). 

Defendant's sentence was not illegal, 
under Miss. Code Ann. § 97-3-101(3), be- 
cause, for the attempted-sexual-battery 
count, defendant was sentenced to twelve 
years, with eight years of post-release 
supervision, which, when combined, was 
for twenty years and was within the statu- 
tory limits. Moore v. State, 112 So. 3d 1084 
(Miss. Ct. App. 2013). 

Defendant's life sentence after he was 
convicted of sexual battery of child under 
the age of 14 was appropriate because it 
was constitutional, Miss. Code Ann. § 97- 
3-101(3). Although there were certainly 
Mississippi cases where defendants were 
sentenced to less than life for the crime of 
sexual battery or other similar crimes, 
there were also numerous cases where life 
sentences were given for such crimes; the 
fact that other similarly situated defen- 
dants received lighter sentences did not 
prove that defendant's sentence was 
grossly disproportionate to the crime com- 
mitted. Carter v. State, 996 So. 2d 112 
(Miss. Ct. App. 2008), writ of certiorari 
denied by 999 So. 2d 374, 2009 Miss. 
LEXIS 43 (Miss. 2009). 

Defendant was convicted of four counts 
of sexual battery for repeatedly sexually 



battering defendant's stepdaughter dur- 
ing a time period when she was 11 years of 
age by forcing her to engage in sex acts 
and sexual intercourse with defendant, 
and defendant was sentenced to two con- 
secutive life sentences (the statutory 
maximum) and two consecutive 20-year 
terms; defendant also stated that he took 
pictures of the victim and possessed child 
pornography, and in light of the evidence 
put forth supporting defendant's guilt, 
and the nature of the crime of which 
defendant was convicted, defendant's sen- 
tences were not grossly disproportionate 
to the offenses or constitutionally viola- 
tive. Evans v. State, 984 So. 2d 308 (Miss. 
Ct. App. 2007), writ of certiorari denied by 
984 So. 2d 277, 2008 Miss. LEXIS 289 
(Miss. 2008). 

In a sexual battery case, Miss. Code 
Ann. § 97-3-101(3) authorizes the maxi- 
mum sentence to be life in prison, but does 
not require the jury to arrive at that 
verdict. Because the trial court acted 
within the limits of the statute and the 
statute did not require a finding by the 
jury, the procedure used by the trial court 
did not violate his due process rights be- 
cause it did not fail to take into consider- 
ation certain factors in determining a 
proper sentence. Hobgood v. State, 926 So. 
2d 847 (Miss. 2006), writ of certiorari 
denied by 549 U.S. 1118, 127 S. Ct. 928, 
166 L. Ed. 2d 714, 2007 U.S. LEXIS 143, 
75 U.S.L.W. 3350 (2007). 

Appellate court concluded that defen- 
dant entered a guilty plea to the charge of 
sexual battery of a fourteen-year-old, and 
he received a thirty-year sentence; the 
term of incarceration was within the 
statutory guidelines, and defendant failed 
to present concrete facts to support his 
allegation that the sentence was unjust. 
Bates v. State, 914 So. 2d 297 (Miss. Ct. 
App. 2005). 

Where defendant pleaded guilty to 
sexual battery of a girl under the age of 14 
under Miss. Code Ann. § 97-3-95(l)(c), 
the fact that the inmate was not advised of 
a statutory minimum did not present 
grounds for postconviction relief, as under 
Miss .Code Ann. § 97-3-101, there was no 
statutory minimum sentence. Bryant v. 
State, 879 So. 2d 530 (Miss. Ct. App. 
2004). 
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3. Plea bargain. 

Where appellant was charged with 
sexual battery, his defense attorney was 
not ineffective for allowing him to plead 
guilty of aggravated assault. Aggravated 



assault is a lesser crime than sexual bat- 
tery and carries a lower maximum sen- 
tence. Pearson v. State, 906 So. 2d 788 
(Miss. Ct. App. 2004). 



ATTORNEY GENERAL OPINIONS 



Section 47-7-33 does not empower cir- 
cuit judges to suspend sentences pursuant 
to Section 97-3-65(2)(c) and Section 97-3- 
101(3) because the latter sections each 



provide that a life sentence is the maxi- 
mum sentence that may be imposed. 
Caranna, May 5, 2000, A.G. Op. #2000- 
0239. 
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§ 97-3-103. Sexual battery; relationship with other criminal 
statutes. 

Sections 97-3-95 through 97-3-103 shall not be held to repeal, modify or 
amend any other criminal statute of this state. 



SOURCES: Laws, 1980, ch. 450, § 5, eff from and after July 1, 1980. 



Cross References — Rape, see §§ 97-3-65 and 97-3-71. 



JUDICIAL DECISIONS 



1. In general. 

Where defendant's 19-year-old daugh- 
ter testified at trial that she and defen- 
dant had engaged in acts of fellatio and 
cunnilingus, defendant was properly in- 
dicted under § 97-29-59, and not § 97- 
3-95 et seq., which were enacted subse- 



quent to the violation for which he was 
convicted, in that this section expressly 
provides that the sexual battery statutes 
do not repeal, modify or amend any other 
criminal statute. Contreras v. State, 445 
So. 2d 543 (Miss. 1984). 
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§ 97-3-104. Crime of sexual activity between certain individu- 
als and offenders incarcerated in correctional facilities or 
on correctional supervision; sanctions. 

(1) It is unlawful for any jailer, guard, employee of the Department of 
Corrections, sheriff, constable, marshal, other officer, or employee of a law 
enforcement agency or correctional facility to engage in any sexual penetra- 
tion, as denned in Section 97-3-97, or other sexual act with any offender, with 
the offender's consent, who is incarcerated at any jail or any state, county or 
private correctional facility or who is serving on probation, parole, earned- 
release supervision, post-release supervision, earned probation, intensive 
supervision or any other form of correctional supervision. 

(2) It is unlawful for any civilian with supervisory or custodial authority 
over an offender to engage in any sexual penetration, as defined in Section 
97-3-97, or other sexual act with the offender, with the offender's consent, who 
is incarcerated at any jail or any state, county or private correctional facility. 

(3) Any person who violates this section is guilty of a felony and upon 
conviction shall be fined not more than Five Thousand Dollars ($5,000.00) or 
imprisoned for a term not to exceed five (5) years, or both. 

SOURCES: Laws, 1998, ch. 470, § 1; Laws, 2004, ch. 589, § 1; Laws, 2005, ch. 518, 
§ 1; Laws, 2010, ch. 369, § 1, eff from and after passage (approved Mar. 16, 
2010.) 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any felony violation, see § 99-19-73. 

ATTORNEY GENERAL OPINIONS 

The term "offender" is not limited to in the statute. McDonald, Feb. 4, 2005, 
criminal detainees, but rather includes A.G. Op. 05-0017. 
any person detained in a facility described 
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§ 97-3-105. Hazing; initiation into organization. 

(1) A person is guilty of hazing in the first degree when, in the course of 
another person's initiation into or affiliation with any organization, he inten- 
tionally or recklessly engages in conduct which creates a substantial risk of 
physical injury to such other person or a third person and thereby causes such 
injury. 

(2) Any person violating the provisions of subsection (1) of this section 
shall be guilty of a misdemeanor and, upon conviction thereof, shall be 
punished by a fine of not more than Two Thousand Dollars ($2,000.00) or 
imprisonment in the county jail for not more than six (6) months, or both. 

(3) A person is guilty of hazing in the second degree when, in the course 
of another person's initiation into or affiliation with any organization, he 
intentionally or recklessly engages in conduct which creates a substantial risk 
of physical injury to such other person or a third person. 

(4) Any person violating the provisions of subsection (3) of this section 
shall be guilty of a misdemeanor and, upon conviction thereof, shall be 
punished by a fine of not more than One Thousand Dollars ($1,000.00). 

(5) The provisions of this section shall be in addition to other criminal 
laws, and actions taken pursuant to this section shall not bar prosecutions for 
other violations of criminal law. 

SOURCES: Laws, 1990, ch. 343, § 1, eff from and after July 1, 1990. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

Law Reviews. Halcomb Lewis, The nity and non-collegiate hazing. 61 Miss. L. 
criminalization of fraternity, non-frater- Journal 111 (Spring, 1991). 

§ 97-3-107. Stalking; aggravated stalking; penalties; defini- 
tions. 

(l)(a) Any person who purposefully engages in a course of conduct 
directed at a specific person, or who makes a credible threat, and who knows 
or should know that the conduct would cause a reasonable person to fear for 
his or her own safety, to fear for the safety of another person, or to fear 
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damage or destruction of his or her property, is guilty of the crime of 
stalking. 

(b) A person who is convicted of the crime of stalking under this section 
shall be punished by imprisonment in the county jail for not more than one 
(1) year or by a fine of not more than One Thousand Dollars ($1,000.00), or 
by both such fine and imprisonment. 

(c) Any person who is convicted of a violation of this section when there 
is in effect at the time of the commission of the offense a valid temporary 
restraining order, ex parte protective order, protective order after hearing, 
court approved consent agreement, or an injunction issued by a municipal, 
justice, county, circuit or chancery court, federal or tribal court or by a 
foreign court of competent jurisdiction prohibiting the behavior described in 
this section against the same party, shall be punished by imprisonment in 
the county jail for not more than one (1) year and by a fine of not more than 
One Thousand Five Hundred Dollars ($1,500.00). 

(2) (a) A person who commits acts that would constitute the crime of 
stalking as defined in this section is guilty of the crime of aggravated 
stalking if any of the following circumstances exist: 

(i) At least one (1) of the actions constituting the offense involved the 
use or display of a deadly weapon with the intent to place the victim of the 
stalking in reasonable fear of death or great bodily injury to self or a third 
person; 

(ii) Within the past seven (7) years, the perpetrator has been previ- 
ously convicted of stalking or aggravated stalking under this section or a 
substantially similar law of another state, political subdivision of another 
state, of the United States, or of a federally recognized Indian tribe, 
whether against the same or another victim; or 

(hi) At the time of the offense, the perpetrator was a person required 
to register as a sex offender pursuant to state, federal, military or tribal 
law and the victim was under the age of eighteen (18) years, 
(b) Aggravated stalking is a felony punishable as follows: 

(i) Except as provided in subparagraph (ii), by imprisonment in the 
custody of the Department of Corrections for not more than five (5) years 
and a fine of not more than Three Thousand Dollars ($3,000.00). 

(ii) If, at the time of the offense, the perpetrator was required to 
register as a sex offender pursuant to state, federal, military or tribal law, 
and the victim was under the age of eighteen (18) years, by imprisonment 
for not more than six (6) years in the custody of the Department of 
Corrections and a fine of Four Thousand Dollars ($4,000.00). 

(3) Upon conviction, the sentencing court shall consider issuance of an 
order prohibiting the perpetrator from any contact with the victim. The 
duration of any order prohibiting contact with the victim shall be based upon 
the seriousness of the facts before the court, the probability of future viola- 
tions, and the safety of the victim or another person. 

(4) Every conviction of stalking or aggravated stalking may require as a 
condition of any suspended sentence or sentence of probation that the 
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defendant, at his own expense, submit to psychiatric or psychological counsel- 
ing or other such treatment or behavioral modification program deemed 
appropriate by the court. 

(5) In any prosecution under this section, it shall not be a defense that the 
perpetrator was not given actual notice that the course of conduct was 
unwanted or that the perpetrator did not intend to cause the victim fear. 

(6) When investigating allegations of a violation of this section, law 
enforcement officers shall utilize the Uniform Offense Report prescribed by the 
Office of the Attorney General in consultation with the sheriffs' and police 
chiefs' associations. However, failure of law enforcement to utilize the Uniform 
Offense Report shall in no way invalidate the crime charged under this section. 

(7) For purposes of venue, any violation of this section shall be considered 
to have been committed in any county in which any single act was performed 
in furtherance of a violation of this section. An electronic communication shall 
be deemed to have been committed in any county from which the electronic 
communication is generated or in which it is received. 

(8) For the purposes of this section: 

(a) "Course of conduct" means a pattern of conduct composed of a series 
of two (2) or more acts over a period of time, however short, evidencing a 
continuity of purpose and that would cause a reasonable person to fear for 
his or her own safety, to fear for the safety of another person, or to fear 
damage or destruction of his or her property. Such acts may include, but are 
not limited to, the following or any combination thereof, whether done 
directly or indirectly: (i) following or confronting the other person in a public 
place or on private property against the other person's will; (ii) contacting 
the other person by telephone or mail, or by electronic mail or communica- 
tion as defined in Section 97-45-1; or (iii) threatening or causing harm to the 
other person or a third party. 

(b) "Credible threat" means a verbal or written threat to cause harm to 
a specific person or to cause damage to property that would cause a 
reasonable person to fear for the safety of that person or damage to the 
property. 

(c) "Reasonable person" means a reasonable person in the victim's 
circumstances. 

(9) The incarceration of a person at the time the threat is made shall not 
be a bar to prosecution under this section. Constitutionally protected activity 
is not prohibited by this section. 

SOURCES: Laws, 1992, ch. 532, § 1; Laws, 1996, ch. 326, § 1; Laws, 2000, ch. 553, 
§ 1; Laws, 2006, ch. 583, § 1; Laws, 2010, ch. 453, § 1, eff from and after July 
1, 2010. 

Editor's Note — Laws, 1992, ch. 532, § 2, effective from and after July 1, 1992, 
provides as follows: 

"SECTION 2. The provisions of this act shall not be construed to disallow a 
prosecution for a criminal offense other than stalking against a person who is being or 
has been prosecuted for the offense of stalking, regardless of any differences in the 
degree of punishment which may be prescribed for the different offenses." 
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JUDICIAL DECISIONS 



1. In general. 

2. Right of trial by jury. 

3. Sufficiency of the evidence. 

1. In general. 

Because it was clear that for a violation 
of Miss. Code Ann. § 97-3-107(4) to occur 
the offending conduct had to be inten- 
tional, and Miss. Code Ann. § 15-1-35 
applied to all intentional torts that were 
substantially like those enumerated, 
stalking was subject to the one-year stat- 
ute of limitations of § 15-1-35; because 
the employee did not file her complaint 
within one year of last alleged action by 
her supervisor, it was time-barred. Jones 
v. B.L. Dev. Corp., 940 So. 2d 961 (Miss. 
Ct. App. 2006). 

Defendant's display of pistol and his 
heated request for victim to shoot him, 
following his repeated threats against vic- 
tim, constituted violation of stalking stat- 
ute and was an unlawful act which would 
preclude defendant's use of accident as a 
defense to homicide charge. Nicholson ex 
rel. Gollott v. State, 672 So. 2d 744 (Miss. 
1996). 

2. Right of trial by jury. 

Because the offense of stalking under 
Miss. Code Ann. § 97-3-107(1), with 



which defendant was being charged, was 
punishable by up to one year in jail, de- 
fendant had a right to a jury trial, a circuit 
court had no discretion to deny him that 
right and the circuit court erred in refus- 
ing defendant's request for a jury trial. 
Ude v. State, 992 So. 2d 1213 (Miss. Ct. 
App. 2008), remanded by 93 So. 3d 891, 
2012 Miss. App. LEXIS 189 (Miss. Ct. 
App. 2012). 

3. Sufficiency of the evidence. 

Evidence, including that defendant re- 
peatedly called the victim, visited her of- 
fice, sent her gifts and food despite being 
told numerous times that he was not to 
have any contact with the victim; the 
victim's testimony that she confronted de- 
fendant about his behavior and told him 
that she did not wish to have any contact 
with him, that he became angry and vio- 
lent, and that he yelled at her; and other 
testimony that defendant refused to obey 
numerous specific directives that he stay 
away from the victim, was sufficient evi- 
dence for a circuit court to have found 
defendant guilty of stalking. Ude v. State, 
992 So. 2d 1213 (Miss. Ct. App. 2008), 
remanded by 93 So. 3d 891, 2012 Miss. 
App. LEXIS 189 (Miss. Ct. App. 2012). 



ATTORNEY GENERAL OPINIONS 

No legal precedent requires charges un- carrying out the threat, then the facts 

der the statute to be based upon a threat may be such that would substantiate the 

made directly to the victim; thus, where definition of "credible threat." Boone, Apr. 

threats are made to an officer and the 23, 2001, A.G. Op. #01-0215. 
officer believes the individual is capable of 

RESEARCH REFERENCES 

Practice References. McCloskey and Mississippi Penal Code Annotated 
Schoenberg, Criminal Law Deskbook (Michie). 
(Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

§ 97-3-109. Drive-by shooting; drive-by bombing. 

(1) A person is guilty of a drive-by shooting if he attempts, other than for 
lawful self-defense, to cause serious bodily injury to another, or causes such 
injury purposely, knowingly or recklessly under circumstances manifesting 
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extreme indifference to the value of human life by discharging a firearm while 
in or on a vehicle. 

(2) A person is guilty of a drive-by bombing if he attempts to cause serious 
bodily injury to another or attempts to cause damage to the property of 
another, or causes such injury or damage purposely, knowingly or recklessly 
under circumstances manifesting extreme indifference to the value of human 
life by throwing or ejecting any bomb or explosive device from a vehicle while 
in or on the vehicle. 

(3) A person convicted of violating subsection (1) or (2) of this section shall 
be punished by commitment to the custody of the State Department of 
Corrections for a term not to exceed thirty (30) years and a fine not to exceed 
Ten Thousand Dollars ($10,000.00). A drive-by shooting or a drive-by bombing 
shall be a felony. 

(4) This section shall not be construed to restrict the power to apprehend 
or arrest a person committing an offense if such apprehension or arrest is 
otherwise lawful. 

SOURCES: Laws, 1993, ch. 376, § 1; Laws, 1994, ch. 373, § 1; Laws, 1995, ch. 608, 
§ 2, eff from and after July 1, 1995. 

Cross References — Drive-by shooting or bombing, as provided in this section, 
defined as crime of violence, see § 97-3-2. 

Forfeiture of vehicles used in drive-by shootings, see § 97-3-111. 

JUDICIAL DECISIONS 



1. Indictment. 

2. Evidence. 

3. Essential elements. 

1. Indictment. 

Trial court did not err in dismissing 
appellant's motion for post-conviction re- 
lief because his indictment was legally 
sufficient; by setting forth the statutory 
section charged, Miss. Code Ann. § 97-3- 
109(1), which was the applicable statute 
for drive-by shooting, the indictment gave 
appellant sufficient notice, meeting the 
requirements of Miss. Unif. Cir. & Cty. R. 
7.06 and due process. Byers v. State, 107 
So. 3d 1071 (Miss. Ct. App. 2013). 

The trial court committed reversible er- 
ror by granting an instruction on the 
elements of the crime of drive-by shooting 
that contained an additional charge for 
reckless indifference that was not in- 
cluded in the indictment. Smith v. State, 
754 So. 2d 1159 (Miss. 2000). 

The indictment was not required to in- 
clude the element of lack of self-defense 
where the jury was properly instructed 



that it had to find that defendants were 
not acting in self-defense before convicting 
them of the charge, and the evidence sup- 
ported the jury's finding that the defen- 
dants were not acting in self-defense. 
Smith v. State, 754 So. 2d 1159 (Miss. 
2000). 

The omission of the phrases "purposely 
or recklessly under circumstances mani- 
festing extreme indifference to the value 
of human life" and "other than for lawful 
self defense" did not render an indictment 
fatally defective. Moore v. State, — So. 2d 
— , 1999 Miss. App. LEXIS 204 (Miss. Ct. 
App. Apr. 20, 1999), reversed by, re- 
manded by 754 So. 2d 1159, 2000 Miss. 
LEXIS 2 (Miss. 2000). 

An indictment for a drive-by shooting 
was sufficient where it charged that the 
defendant unlawfully, willfully, feloni- 
ously, and knowingly caused serious 
bodily injury to victim by discharging a 
firearm while in a vehicle and thus strik- 
ing the victim, with bullets fired from the 
firearm. Smith v. State, — So. 2d — , 1999 
Miss. App. LEXIS 126 (Miss. Ct. App. Mar. 
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23, 1999), reversed by, remanded by 754 
So. 2d 1159, 2000 Miss. LEXIS 2 (Miss. 
2000). 

2. Evidence. 

Jury could reasonably find defendant 
guilty of the crime of drive-by shooting 
where the victim testified that defendant 
was inside the car when the shot was fired 
and the fact that a bullet matching the 
gun fired by defendant was found lodged 
in the victim's car, which had been parked 
outside his apartment, bolstered the vic- 
tim's testimony that he had not stepped 
outside of his doorway and that defendant 
was pointing the gun in his direction; 
therefore, the trial judge did not err in 
denying defendant's motion for judgment 
notwithstanding the verdict. Richardson 
v. State, 875 So. 2d 1106 (Miss. Ct. App. 
2004). 



Evidence was held sufficient to estab- 
lish that the defendant intended to cause 
serious bodily injury to another. Fox v. 
State, 724 So. 2d 968 (Ct. App. 1998). 

3. Essential elements. 

In order to obtain a valid conviction of a 
defendant for felony murder while en- 
gaged in the crime of drive-by shooting, 
the State is required to prove all essential 
elements of both Miss. Code Ann. § 97-3- 
19(l)(c) and Miss. Code Ann. § 97-3- 
109(1). Thus, the State is required to 
prove under Miss. Code Ann. § 97-3- 
109(1) that the defendant caused serious 
bodily injury to another purposely, know- 
ingly or recklessly under circumstances 
manifesting extreme indifference to the 
value of human life by discharging a fire- 
arm while in or on a vehicle. Boyd v. State, 
977 So. 2d 329 (Miss. 2008). 



§ 97-3-110. Seizure and forfeiture of firearms unlawfully pos- 
sessed by juveniles and of motor vehicles used in drive-by 
shootings or bombings. 

(1) Whenever a person under eighteen (18) years of age is unlawfully in 
possession of a firearm, the firearm shall be seized and, after an adjudication 
of delinquency or conviction, shall be subject to forfeiture. 

(2) Whenever a person under eighteen (18) years of age unlawfully 
discharges a firearm in or throws or ejects a bomb from a motor vehicle in 
violation of Section 97-3-109, Mississippi Code of 1972, the motor vehicle shall 
be subject to seizure and, after an adjudication of delinquency or conviction, be 
subject to forfeiture pursuant to the procedures set forth in Section 97-3-111, 
Mississippi Code of 1972. 

SOURCES: Laws, 1995, ch. 608 § 1, eff from and after July 1, 1995. 



RESEARCH REFERENCES 



ALR. Propriety of search of 
nonoccupant visitor's belongings pursu- 
ant to warrant issued for another's prem- 
ises. 51 A.L.R.5th 375. 

Am Jur. 21 Am. Jur. 2d, Criminal Law 
§ 34. 

36 Am. Jur. 2d, Forfeitures and Penal- 
ties § 20. 



68 Am. Jur. 2d, Searches and Seizures 
§ 13. 

68 Am. Jur. 2d, Searches and Seizures 
§ 36. 

CJS. 43 C.J.S., Infants §§ 23-25. 
79 C.J.S., Searches and Seizures §§ 78, 
84, 88. 

94 C.J.S., Weapons §§ 41-43, 47-50. 
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§ 97-3-111. Forfeiture of vehicles used in drive-by shootings 
or bombings. 

(1) All vehicles which are used in any manner to facilitate the discharging 
of a firearm or the throwing or ejection of a bomb or explosive device in 
violation of Section 97-3-109 shall be subject to forfeiture, however: 

(a) No conveyance used by any person as a common carrier in the 
transaction of business as a common carrier is subject to forfeiture under 
this section unless it appears that the owner or other person in charge of the 
conveyance is a consenting party or privy to a violation of Section 97-3-109 
and this section; 

(b) No conveyance is subject to forfeiture under this section by reason of 
any act or omission proved by the owner thereof to have been committed or 
omitted without his knowledge or consent; if the confiscating authority has 
reason to believe that the conveyance is a leased or rented conveyance, then 
the confiscating authority shall notify the owner of the conveyance within 
five (5) days of the confiscation; 

(c) A forfeiture of a conveyance encumbered by a bona fide security 
interest is subject to the interest of the secured party if he neither had 
knowledge of nor consented to the act or omission. 

(2) Except as otherwise provided in subsection (16), when any property is 
seized pursuant to subsection (1), proceedings under this section shall be 
instituted promptly. 

(3) A petition for forfeiture shall be filed promptly in the name of the State 
of Mississippi, the county or the municipality and may be filed in the county in 
which the seizure is made, the county in which the criminal prosecution is 
brought or the county in which the owner of the seized property is found. 
Forfeiture proceedings may be brought in (a) the circuit court, or (b) the county 
court if a county court exists in the county and the value of the seized property 
is within the jurisdictional limits of the county court as set forth in Section 
9-9-21, Mississippi Code of 1972, or (c) the youth court in the case of a person 
adjudicated delinquent where the underlying basis for the delinquency is a 
violation of Section 97-3-109, Mississippi Code of 1972. A copy of such petition 
shall be served upon the following persons by service of process in the same 
manner as in civil cases: 

(a) The owner of the property, if address is known; 

(b) Any secured party who has registered his lien or filed a financing 
statement as provided by law, if the identity of such secured party can be 
ascertained by the local law enforcement agency by making a good faith 
effort to ascertain the identity of such secured party as described in 
subsections (4), (5), (6), (7) and (8) of this section; 

(c) Any other bona fide lienholder or secured party or other person 
holding an interest in the property in the nature of a security interest of 
whom the local law enforcement agency has actual knowledge; and 

(d) Any person in possession of property subject to forfeiture at the time 
that it was seized. 
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(4) If the property is a motor vehicle susceptible of titling under the 
Mississippi Motor Vehicle Title Law and if there is any reasonable cause to 
believe that the vehicle has been titled, the local law enforcement agency shall 
make inquiry of the State Tax Commission as to what the records of the State 
Tax Commission show as to who is the record owner of the vehicle and who, if 
anyone, holds any lien or security interest which affects the vehicle. 

(5) If the property is a motor vehicle and is not titled in the State of 
Mississippi, then the local law enforcement agency shall attempt to ascertain 
the name and address of the person in whose name the vehicle is licensed, and 
if the vehicle is licensed in a state which has in effect a certificate of title law, 
the local law enforcement agency shall make inquiry of the appropriate agency 
of that state as to what the records of the agency show as to who is the record 
owner of the vehicle and who, if anyone, holds any lien, security interest or 
other instrument in the nature of a security device which affects the vehicle. 

(6) In the event the answer to an inquiry states that the record owner of 
the property is any person other than the person who was in possession of it 
when it was seized, or states that any person holds any lien, encumbrance, 
security interest or other interest which affects the property, the local law 
enforcement agency shall cause any record owner and also any lienholder, 
secured party or other person who holds an interest in the property in the 
nature of a security interest which affects the property to be named in the 
petition of forfeiture and to be served with process in the same manner as in 
civil cases. 

(7) If the owner of the property cannot be found and served with a copy of 
the petition of forfeiture, or if no person was in possession of the property 
subject to forfeiture at the time that it was seized and the owner of the property 
is unknown, the local law enforcement agency shall file with the clerk of the 
court in which the proceeding is pending an affidavit to such effect, whereupon 
the clerk of the court shall publish notice of the hearing addressed to "the 

Unknown Owner of ", filling in the blank space with a reasonably 

detailed description of the property subject to forfeiture. Service by publication 
shall contain the other requisites prescribed in Section 11-33-41, Mississippi 
Code of 1972, and shall be served as provided in Section 11-33-37, Mississippi 
Code of 1972, for publication of notice for attachments at law. 

(8) No proceedings instituted pursuant to the provisions of this section 
shall proceed to hearing unless the judge conducting the hearing is satisfied 
that this section has been complied with. Any answer received from an inquiry 
required by subsections (4) through (5) of this section shall be introduced into 
evidence at the hearing. 

(9) Except as otherwise provided in subsection (16), an owner of property 
that has been seized pursuant to subsection (1) shall file an answer within 
thirty (30) days after the completion of service of process. If an answer is not 
filed, the court shall hear evidence that the property is subject to forfeiture and 
forfeit the property to the local law enforcement agency. If an answer is filed, 
a time for hearing on forfeiture shall be set within thirty (30) days of filing the 
answer or at the succeeding term of court, if court would not be in progress 
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within thirty (30) days after filing the answer. Provided, however, that upon 
request by the local law enforcement agency or the owner of the property, the 
court may postpone said forfeiture hearing to a date past the time any criminal 
action is pending against said owner. 

(10) If the owner of the property has filed an answer denying that the 
property is subject to forfeiture, then the burden is on the petitioner to prove 
that the property is subject to forfeiture. However, if an answer has not been 
filed by the owner of the property, the petition for forfeiture may be introduced 
into evidence and is prima facie evidence that the property is subject to 
forfeiture. The standard of proof placed upon the petitioner in regard to 
property forfeited under the provisions of Section 97-3-109 and this section 
shall be by a preponderance of the evidence. 

(11) At the hearing any claimant of any right, title or interest in the 
property may prove his lien, encumbrance, security interest or other interest in 
the nature of a security interest to be bona fide and created without knowledge 
or consent that the property was to be used so as to cause the property to be 
subject to forfeiture. 

(12) If it is found that the property is subject to forfeiture, then the judge 
shall forfeit the property to the local law enforcement agency. However, if proof 
at the hearing discloses that the interest of any bona fide lienholder, secured 
party or other person holding an interest in the property in the nature of a 
security interest is greater than or equal to the present value of the property, 
the court shall order the property released to him. If such interest is less than 
the present value of the property and if the proof shows that the property is 
subject to forfeiture, the court shall order the property forfeited to the local law 
enforcement agency. 

(13) All other property which is forfeited under this section shall be 
liquidated and, after deduction of court costs and the expenses of liquidation, 
the proceeds shall be divided and deposited as follows: 

(a) In the event only one (1) law enforcement agency participates in the 
underlying criminal case out of which the forfeiture arises, fifty percent 
(50%) of the proceeds shall be forwarded to the State Treasurer and 
deposited in the General Fund of the state and fifty percent (50%) of the 
proceeds shall be deposited and credited to the budget of the participating 
law enforcement agency. 

(b) In the event more than one (1) law enforcement agency participates 
in the underlying criminal case out of which the forfeiture arises, fifty 
percent (50%) of the proceeds shall be deposited and credited to the budget 
of the law enforcement agency whose officers initiated the criminal case and 
fifty percent (50%) shall be divided equitably between or among the other 
participating law enforcement agencies, and shall be deposited and credited 
to the budgets of the participating law enforcement agencies. In the event 
that the other participating law enforcement agencies cannot agree on the 
division of their fifty percent (50%), a petition shall be filed by any one (1) of 
them in the court in which the civil forfeiture case is brought and the court 
shall make an equitable division. 
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(14) All other property that has been forfeited shall, except as otherwise 
provided, be sold at a public auction for cash by the chief law enforcement 
officer of the initiating law enforcement agency, or his designee, to the highest 
and best bidder after advertising the sale for at least once each week for three 
(3) consecutive weeks, the last notice to appear not more than ten (10) days nor 
less than five (5) days prior to such sale, in a newspaper having a general 
circulation in the jurisdiction in which said law enforcement agency is located. 
Such notices shall contain a description of the property to be sold and a 
statement of the time and place of sale. It shall not be necessary to the validity 
of such sale either to have the property present at the place of sale or to have 
the name of the owner thereof stated in such notice. The proceeds of the sale 
shall be disposed of as follows: 

(a) To any bona fide lienholder, secured party or other party holding an 
interest in the property in the nature of a security interest, to the extent of 
his interest; and 

(b) The balance, if any, remaining after deduction of all storage, court 
costs and expenses of liquidation shall be divided, forwarded and deposited 
in the same manner set out in subsection (13) of this section. 

(15) The State Tax Commission shall issue a certificate of title to any 
person who purchases property under the provisions of this section when a 
certificate of title is required under the laws of this state. 

(16) When any property the value of which does not exceed Five Thousand 
Dollars ($5,000.00) is seized pursuant to subsection (1), the property may be 
forfeited by the administrative forfeiture procedures provided for in subsec- 
tions (16) through (22). 

(17) The attorney for the seizing law enforcement agency shall provide 
notice of intention to forfeit the seized property administratively, by certified 
mail, return receipt requested, to all persons who are required to be notified. 

(18) In the event that notice of intention to forfeit the seized property 
administratively cannot be given as provided in subsection (17) of this section 
because of refusal, failure to claim, insufficient address or any other reason, 
the attorney for the seizing law enforcement agency shall provide notice by 
publication in a newspaper of general circulation in the county in which the 
seizure occurred for once a week for three (3) consecutive weeks. 

(19) Notice pursuant to subsections (17) and (18) of this section shall 
include the following information: 

(a) A description of the property; 

(b) The approximate value of the property; 

(c) The date and place of the seizure; 

(d) The connection between the property and the violation of Section 
97-3-109; 

(e) The instructions for filing a request for judicial review; and 

(f) A statement that the property will be forfeited to the seizing law 
enforcement agency if a request for judicial review is not timely filed. 

(20) Persons claiming an interest in the seized property may initiate 
judicial review of the seizure and proposed forfeiture by filing a request for 
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judicial review with the attorney for the seizing law enforcement agency, 
within thirty (30) days after receipt of the certified letter or within thirty (30) 
days after the first publication of notice, whichever is applicable. 

(21) If no request for judicial review is timely filed, the attorney for the 
seizing law enforcement agency shall prepare a written declaration of forfei- 
ture of the subject property and the forfeited property shall be used, distrib- 
uted or disposed of in accordance with the provisions of this section. 

(22) Upon receipt of a timely request for judicial review, the attorney for 
the seizing law enforcement agency shall promptly file a petition for forfeiture 
and proceed as provided in subsections (3) through (15). 

SOURCES: Laws, 1993, ch. 376, § 2; Laws, 1995, ch. 608, § 3, eff from and after 
July 1, 1995. 

Editor's Note — Section 27-3-4 provides that the terms " 'Mississippi State Tax 
Commission,' 'State Tax Commission,' 'Tax Commission' and 'commission' appearing in 
the laws of this state in connection with the performance of the duties and functions by 
the Mississippi State Tax Commission, the State Tax Commission or Tax Commission 
shall mean the Department of Revenue." 

Cross References — Mississippi Motor Vehicle Title Law, see §§ 63-21-1 et seq. 

RESEARCH REFERENCES 



ALR. Forfeiture of property for unlaw- 
ful use before trial of individual offender. 3 
A.L.R.2d 738. 

Conviction or acquittal in criminal pros- 
ecution as bar to action for seizure, con- 
demnation, or forfeiture of property. 27 
A.L.R.2d 1137. 

Lawfulness of seizure of property used 
in violation of law as prerequisite to for- 
feiture action or proceeding. 8 A.L.R.3d 
473. 

Necessity of conviction of offense asso- 
ciated with property seized in order to 
support forfeiture of property to state or 
local authorities. 38 A.L.R.4th 515. 

Jurisdiction of United States District 
Court under 28 USCS § 1346(a) in civil 



action to order return of fines, forfeitures, 
and costs imposed after criminal convic- 
tion subsequently held to have been un- 
constitutional. 41 A.L.R. Fed. 350. 

Am Jur. 36 Am. Jur. 2d, Forfeitures 
and Penalties § 20. 

12 Am. Jur. PI & Pr Forms (Rev), For- 
feitures and Penalties, Forms 10-17 (no- 
tice of forfeiture; claim for return of prop- 
erty; answer). 

8B Am. Jur. Legal Forms 2d, Forfei- 
tures and Penalties, Forms 123:1 et seq. 

CJS. 24 C.J.S., Criminal Law § 2007. 

37 C.J.S., Forfeitures §§ 1 et seq. 



§ 97-3-113. Mississippi Carjacking Act; short title. 

Sections 97-3-113, 97-3-115 and 97-3-117 shall be known and may be cited 
as the "Mississippi Carjacking Act of 1993." 

SOURCES: Laws, 1993, ch. 471, § 1, eff from and after passage (approved 
March 27, 1993). 
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JUDICIAL DECISIONS 



1. In general. 

2. Immediate actual possession found. 

3. Possession may be actual or construc- 

tive. 

1. In general. 

Fair minded jurors could have accepted 
defendant's assertion that there was no 
common plan to commit a carjacking in 
Mississippi, and that he was merely a 
bystander. They also could have inferred 
from his actions of stealing a car earlier, 
on the same date, with his companions 
that did conduct the carjacking, that he 
was an active participant; thus, his admis- 
sion to the earlier theft was admissible 
under Miss. R. Evid. 404(b), and the evi- 
dence was sufficient for the trial court to 
deny his motions for a directed verdict and 
for judgment notwithstanding the verdict. 
Washington v. State, 912 So. 2d 996 (Miss. 
Ct. App. 2005). 

Actual possession for purposes of a car- 
jacking charge is the physical occupancy 
or control over property. Murphy v. State, 
868 So. 2d 1030 (Miss. Ct. App. 2003), writ 
of certiorari denied by 868 So. 2d 345, 
2004 Miss. LEXIS 297 (Miss. 2004). 

2. Immediate actual possession 

found. 

State proved that defendant took from 
the victim's immediate actual possession a 



car for purposes of a carjacking charge 
where: (1) the victim was sitting in the 
passenger seat with the keys in the igni- 
tion, (2) the victim could easily have 
swung her legs over and driven the car 
away, (3) at the time of defendant's ap- 
proach, the victim quite literally had di- 
rect physical control of the car, and (4) 
clearly, the victim occupied the vehicle at 
the time defendant seized it as she was in 
possession of the vehicle, and she had 
control of the running vehicle at the time 
it was seized. Murphy v. State, 868 So. 2d 
1030 (Miss. Ct. App. 2003), writ of certio- 
rari denied by 868 So. 2d 345, 2004 Miss. 
LEXIS 297 (Miss. 2004). 

3. Possession may be actual or con- 
structive. 

Virginia Court of Appeals has stated 
that possession of a vehicle for purposes of 
carjacking may be actual or constructive; 
constructive possession occurs where an 
individual has the means of exercising 
dominion or control over the vehicle. Mur- 
phy v. State, 868 So. 2d 1030 (Miss. Ct. 
App. 2003), writ of certiorari denied by 
868 So. 2d 345, 2004 Miss. LEXIS 297 
(Miss. 2004). 



RESEARCH REFERENCES 

ALR. Validity, construction, and appli- Validity, construction, and application 
cation of state carjacking statutes. 100 of Anti-Car Theft Act (18 USCS § 2119). 
A.L.R.5th 67. 140 A.L.R. Fed. 249. 

§ 97-3-115. Mississippi Carjacking Act; definitions. 

The following words and phrases shall have the meanings ascribed herein 
unless the context clearly indicates otherwise: 

(a) "Carjacking" means taking of a motor vehicle from another person's 
immediate actual possession knowingly or recklessly by force or violence, 
whether against resistance or by sudden or stealthy seizure or snatching, or 
by putting in fear, or attempting to do so, or by any other means. 

(b) "Motor vehicle" includes every device in, upon or by which any 
person or property is or may be transported or drawn upon a highway, which 
is self-propelled. 
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SOURCES: Laws, 1993, ch. 471, § 2, eff from and after passage (approved 
March 27, 1993). 



JUDICIAL DECISIONS 



1. Immediate actual possession de- 
fined. 

In defining "immediate actual posses- 
sion" for purposes of carjacking, the court 
of appeals in the District of Columbia has 
stated that a thing is within one's imme- 
diate actual possession so long as it is 
within such range that he could, if not 
deterred by violence or fear, retain actual 
physical control over it; the court of ap- 



peals in the District of Columbia has held, 
in agreement with the District of Colum- 
bia Circuit, that immediate actual posses- 
sion is retained if the car is within such 
range that the victim could, if not deterred 
by violence or fear, retain actual physical 
control over it. Murphy v. State, 868 So. 2d 
1030 (Miss. Ct. App. 2003), writ of certio- 
rari denied by 868 So. 2d 345, 2004 Miss. 
LEXIS 297 (Miss. 2004). 



§ 97-3-117. Mississippi Carjacking Act; what constitutes of- 
fense of carjacking; attempted carjacking; armed carjack- 
ing; penalties. 

(1) Whoever shall knowingly or recklessly by force or violence, whether 
against resistance or by sudden or stealthy seizure or snatching, or by putting 
in fear, or attempting to do so, or by any other means shall take a motor vehicle 
from another person's immediate actual possession shall be guilty of carjack- 
ing. 

(a) A person who is convicted of carjacking shall be fined not more than 
Five Thousand Dollars ($5,000.00) and be committed to the custody of the 
State Department of Corrections for not more than fifteen (15) years. 

(b) A person who is convicted of attempted carjacking shall receive the 
same punishment as the person who is convicted of carjacking. 

(2) Whoever commits the offense of carjacking while armed with or having 
readily available any pistol or other firearm or imitation thereof or other 
dangerous or deadly weapon, including a sawed-off shotgun, shotgun, machine 
gun, rifle, dirk, bowie knife, butcher knife, switchblade, razor, blackjack, billy, 
or metallic or other false knuckles, or any object capable of inflicting death or 
serious bodily harm, shall be guilty of armed carjacking. 

(a) Any person who is convicted of armed carjacking shall be fined not 
more than Ten Thousand Dollars ($10,000.00) and be committed to the 
custody of the State Department of Corrections for not more than thirty (30) 
years. 

(b) Any person who is convicted of attempted armed carjacking shall 
receive the same punishment as the person who is convicted of armed 
carjacking. 

(3) Any person convicted of a second or subsequent offense under this 
section shall be fined an amount up to twice that otherwise authorized and 
shall be imprisoned for a term up to twice the term otherwise authorized. 

SOURCES: Laws, 1993, ch. 471, § 3, eff from and after passage (approved 
March 27, 1993). 
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Cross References — ■ Carjacking, as provided in this section, defined as crime of 
violence, see § 97-3-2. 



JUDICIAL DECISIONS 



1. Evidence. 

2. Indictment. 

3. Jury instructions. 

4. Double jeopardy. 

5. Sentence. 

1. Evidence. 

Evidence, though circumstantial, was 
sufficient to support defendant's convic- 
tion for carjacking, pursuant to Miss. 
Code Ann. § 97-3-117(1), because an in- 
vestigator testified that defendant was 
implicated as being present at the scene 
on the morning of the attack; a photo- 
graph of defendant's mother was recov- 
ered from the vehicle after it was located 
in Texas, where defendant had relatives; 
and (3) a piece of paper with defendant's 
Social Security number written on it was 
found in the vehicle that was left at the 
scene. Moses v. State, 30 So. 3d 391 (Miss. 
Ct. App. 2010). 

Trial court did not err by denying defen- 
dant's motion for a new trial because the 
state proved all of the elements of a car- 
jacking; the legislature did not intend 
Miss. Code Ann. § 97-3-117 to be con- 
strued so literally as to mean that a per- 
son committed a carjacking only when an 
individual was physically inside the ve- 
hicle, and the evidence showed that the 
victim had just retrieved some money 
from the vehicle and had her keys in her 
hand when defendant approached her, de- 
fendant demanded the keys from her, 
snatched them out of her hand, and drove 
off. Young v. State, 962 So. 2d 110 (Miss. 
Ct. App. 2007). 

Evidence was sufficient to convict defen- 
dant of armed carjacking where the vic- 
tims, when presented with a photo lineup, 
picked out defendant and all three identi- 
fied defendant in court as the black- 
shirted carj acker; the eyewitness testi- 
mony was corroborated by defendant's 
conduct during the police chase. Jackson 
v. State, 969 So. 2d 124 (Miss. Ct. App. 
2007). 

Where defendant fit the description of 
the perpetrator, his car fit the description 



of the two-toned vehicle that followed the 
victim, and eyewitnesses testified to see- 
ing a car similar to the victim's parked 
behind defendant's grandparents' home 
on the morning following the carjacking, 
the evidence was sufficient to convict de- 
fendant of armed carjacking under Miss. 
Code Ann. § 97-3-117(2)(b). Walters v. 
State, 932 So. 2d 860 (Miss. Ct. App. 
2006), writ of certiorari dismissed by 937 
So. 2d 450, 2006 Miss. LEXIS 524 (Miss. 
2006). 

Evidence was sufficient to support a 
conviction for armed carjacking where (1) 
the testimony presented by the state re- 
flected that the defendant participated in 
and was involved in planning and commit- 
ting several crimes, including the armed 
carjacking, (2) the testimony presented by 
the defense showed that he was not iden- 
tified as one of the carj ackers and was not 
involved in the commission of the carjack- 
ing, and (3) the conflicting testimony was 
a question of fact resolved by the jury in 
favor of the state. Simmons v. State, 754 
So. 2d 618 (Miss. Ct. App. 2000). 

2. Indictment. 

In a carjacking case, even though an 
indictment and a jury instruction lacked 
the specific language "from another per- 
son's immediate actual possession," as set 
forth in Miss. Code Ann. § 97-3-117(1), 
they were sufficient because the use of the 
name of the victim was the equivalent of 
such. Therefore, there was no due process 
violation, and defense counsel was not 
ineffective for submitting the instruction 
to the jury. Perryman v. State, 16 So. 3d 41 
(Miss. Ct. App. 2009), writ of certiorari 
denied by 15 So. 3d 426, 2009 Miss. LEXIS 
404 (Miss. 2009). 

An indictment charged the defendant 
with carjacking, rather than armed car- 
jacking, where the indictment read, in 
part, that the defendant "did recklessly 
and knowingly by force or violence, by the 
exhibition of a knife, take a motor vehicle 
from" the victim; the indictment did not 
charge the defendant with armed carjack- 
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ing since it failed to allege the essential 
elements relative to the alleged use of the 
knife. Williams v. State, 772 So. 2d 406 
(Miss. Ct. App. 2000). 

Although the technical language of the 
statute for the crime of carjacking may not 
have been recited in the indictment, the 
statute was enumerated and the facts 
that were stated were sufficient to notify 
the defendant of the crime he was being 
charged with, therefore allowing him the 
opportunity to prepare a defense where 
the indictment stated that he was being 
charged with the crime of carjacking be- 
cause he "did recklessly and knowingly by 
force or violence, by the exhibition of a 
knife, take a motor vehicle from" the vic- 
tim. Williams v. State, 772 So. 2d 406 
(Miss. Ct. App. 2000). 

3. Jury instructions. 

Jury instructions were insufficient with 
regard to armed carjacking where the jury 
was instructed that the state was required 
to prove that the defendant took an auto- 
mobile by the exhibition of a knife, but 
was not instructed that the knife was a 
deadly weapon capable of inflicting death 
or serious bodily injury; however, the jury 
instructions were sufficient with regard to 
carjacking. Williams v. State, 772 So. 2d 
406 (Miss. Ct. App. 2000). 

4. Double jeopardy. 

Convictions for armed carjacking and 
armed robbery occurring during the same 
episode did not constitute double jeopardy 
where the carjacking charge was based on 
the taking of a delivery truck and the 
robbery charge was based on the theft of 
money from one of the occupants of the 
truck. McCline v. State, 856 So. 2d 556 
(Miss. Ct. App. 2003), writ of certiorari 



denied by 860 So. 2d 315, 2003 Miss. 
LEXIS 722 (Miss. 2003). 

5. Sentence. 

Defendant's act of carjacking per se in- 
volved conduct that presented a serious 
potential risk of physical violence to an- 
other, and therefore any conviction for 
carjacking constituted a felony involving 
the use or threat of violence to the person 
for purposes of aggravating circumstances 
in a death penalty case. Galloway v. State, 
122 So. 3d 614 (Miss. 2013), writ of certio- 
rari denied by 189 L. Ed. 2d 209, 2014 
U.S. LEXIS 3685, 82 U.S.L.W. 3685 (U.S. 
2014). 

Defendant's sentence to thirty years' 
incarceration, with ten years suspended, 
for armed carjacking was not excessive 
because the sentence was within statuto- 
rily prescribed limits. Clark v. State, 54 
So. 3d 304 (Miss. Ct. App. 2011). 

In a carjacking case, a trial court erred 
by imposing a 30-year sentence, even 
though defendant was a habitual offender, 
because this was in excess of the maxi- 
mum sentence of 15 years for that crime. 
Perryman v. State, 16 So. 3d 41 (Miss. Ct. 
App. 2009), writ of certiorari denied by 15 
So. 3d 426, 2009 Miss. LEXIS 404 (Miss. 
2009). 

Consecutive sentences of 30 and 45 
years for armed carjacking and armed 
robbery were within the statutory limits 
for those offenses and were not excessive 
despite the length of the sentences and 
regardless of the fact that defendant chose 
to go to trial rather than accept a plea 
bargain for 10 years on each count as his 
co-defendants elected to do. McCline v. 
State, 856 So. 2d 556 (Miss. Ct. App. 
2003), writ of certiorari denied by 860 So. 
2d 315, 2003 Miss. LEXIS 722 (Miss. 
2003). 



RESEARCH REFERENCES 

ALR. Cigarette Lighter as Deadly or of Anti-Car Theft Act (18 USCS § 2119). 
Dangerous Weapon. 22 A.L.R. 6th 533. 140 A.L.R. Fed. 249. 
Validity, construction, and application 
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Sec. 

97-5-1. Abandonment of child under age six. 

97-5-3. Desertion or nonsupport of child under age eighteen. 

97-5-5. Enticing child for concealment, prostitution or marriage. 

97-5-7. Enticing child for employment. 

97-5-9. Iceboxes, etc.; abandonment without removing latch prohibited. 

97-5-11. Pool room or billiard hall; certain minors prohibited from entering. 

97-5-13 through 97-5-19. Repealed. 
97-5-21. Repealed. 

97-5-23. Touching, handling, etc., child, mentally defective or incapacitated 

person or physically helpless person. 
97-5-24. Sexual involvement of school employee with student; duty to report; 

penalties for failure to report; immunity from civil liability for report 

made in good faith. 
97-5-25. Repealed. 

97-5-27. Dissemination of sexually oriented material to persons under eighteen 

years of age; use of computer for purpose of luring or inducing persons 
under eighteen years of age to engage in sexual contact. 

97-5-29. Public display of sexually oriented materials. 

97-5-31. Exploitation of children; definitions. 

97-5-33. Exploitation of children; prohibitions. 

97-5-35. Exploitation of children; penalties. 

97-5-37. Exploitation of children; other remedies. 

97-5-39. Contributing to the neglect or delinquency of a child; felonious abuse 

and/or battery of a child. 
97-5-40. Condoning child abuse. 

97-5-41. Carnal knowledge of step or adopted child; carnal knowledge of child by 

cohabitating partner. 

97-5-42. Protection of children from parents convicted of felony child sexual 

abuse; creation of local registry; penalties; standards for visitation. 
97-5-43 through 97-5-47. Repealed. 

97-5-49. Knowingly allowing party where minor obtains, possesses or consumes 

alcoholic beverage; definitions; applicability of section; penalties. 

97-5-51. Mandatory reporting of sex crimes against minors; definitions; proce- 

dure; report contents; forensic samples; penalties. 



§ 97-5-1. Abandonment of child under age six. 

If the father or mother of any child under the age of six years, or any other 
person having the lawful custody of such child, or to whom such child shall 
have been confided, shall expose such child in any highway, street, field, house, 
outhouse, or elsewhere, with intent wholly to abandon it, such person shall, 
upon conviction, be punished by imprisonment in the penitentiary not more 
than seven years, or in the county jail not more than one year. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (32); 1857, ch. 64, 
art. 57; 1871, § 2528; 1880, § 2752; 1892, § 1001; 1906, § 1078; Hemingway's 
1917, § 805; 1930, § 824; 1942, § 2050. 

Cross References — Child welfare provisions, see §§ 43-15-1 et seq. 
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Prohibition of person convicted of crimes affecting children or other violent crimes 
from being licensed as foster parent or a foster home, see § 43-15-6. 

Emergency medical services providers and Department of Human Services to take 
custody of voluntarily abandoned children under baby drop-off law, see §§ 43-15-201 et 
seq. 

Absolute affirmative defense to prosecution under this section for parent who 
voluntarily delivers unharmed child to emergency medical services provider under baby 
drop-off law, see § 43-15-205. 

Proceedings for protection from domestic abuse, see §§ 93-21-1 et seq. 

Desertion and nonsupport of children under the age of 16 years, see § 97-5-3. 

Additional monetary assessment for violation of this section when committed against 
a minor to be deposited in Mississippi Children's Trust Fund, see § 99-19-75. 



JUDICIAL DECISIONS 



1. In general. 

Proof of abandonment in a habeas cor- 
pus proceeding by a mother to obtain 
custody of a minor child does not require 
that the evidence show an abandonment 
as that term is denned in this section 



[Code 1942, § 2050] or to show that the 
parent has been guilty of child desertion 
such as would render him liable to crimi- 
nal prosecution under Code 1942, § 2087. 
Governale v. Haley, 228 Miss. 271, 87 So. 
2d 686 (1956). 



RESEARCH REFERENCES 



ALR. Failure to provide medical atten- 
tion for child as criminal neglect. 12 
A.L.R.2d 1047. 

Jurisdiction and venue of criminal 
charge for child desertion or nonsupport 
as affected by nonresidence of parent or 
child. 44 A.L.R.2d 886. 

Applicability of criminal statutes relat- 
ing to offenses against children of a speci- 
fied age with respect to a child who has 
passed the anniversary date of such age. 
73 A.L.R.2d 874. 

Father's criminal liability for desertion 
of or failure to support child where divorce 
decree awards custody to another. 73 
A.L.R.2d 960. 

Application, to illegitimate children, of 
criminal statutes relating to abandon- 
ment, neglect, and nonsupport of children. 
99 A.L.R.2d 746. 



Who has custody or control of child 
within terms of penal statute punishing 
cruelty or neglect by one having custody 
or control. 75 A.L.R.3d 933. 

Parent's involuntary confinement, or 
failure to care for child as result thereof, 
as permitting adoption without parental 
consent. 78 A.L.R.3d 712. 

Parent's involuntary confinement, or 
failure to care for child as result thereof, 
as evincing neglect, unfitness, or the like 
in dependency or divestiture proceeding. 
79 A.L.R.3d 417. 

Parents' criminal liability for failure to 
provide medical attention to their chil- 
dren. 118 A.L.R.5th 253. 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport §§ 29 et seq. 

CJS. 67A C.J.S., Parent and Child 
§§ 378-381, 384, 385. 



§ 97-5-3. Desertion or nonsupport of child under age eigh- 
teen. 

Any parent who shall desert or wilfully neglect or refuse to provide for the 
support and maintenance of his or her child or children, including the natural 
parent of an illegitimate child or children wherein paternity has been estab- 
lished by law or when the natural parent has acknowledged paternity in 
writing, while said child or children are under the age of eighteen (18) years 
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shall be guilty of a felony and, on conviction thereof, shall be punished for a 
first offense by a fine of not less than One Hundred Dollars ($100.00) nor more 
than Five Hundred Dollars ($500.00), or by commitment to the custody of the 
Department of Corrections not more than five (5) years, or both; and for a 
second or subsequent offense, by a fine of not less than One Thousand Dollars 
($1,000.00) nor more than Ten Thousand Dollars ($10,000.00), or by commit- 
ment to the custody of the Department of Corrections not less than two (2) 
years nor more than five (5) years, or both, in the discretion of the court. 

SOURCES: Codes, 1930, § 861; 1942, § 2087; Laws, 1928, Ex. ch. 89; Laws, 1962, 
ch. 311; Laws, 1995, ch. 533, § 1, eff from and after July 1, 1995. 

Cross References — Emergency medical services providers and Department of 
Human Services to take custody of voluntarily abandoned children under baby drop-off 
law, see §§ 43-15-201 et seq. 

Absolute affirmative defense to prosecution under this section for parent who 
voluntarily delivers unharmed child to emergency medical services provider under baby 
drop-off law, see § 43-15-205. 

Guardians, generally, see §§ 93-13-1 et seq. 

Enforcement of support of dependents, see §§ 93-25-1 et seq. 

Criminal sanctions against noncustodial parent or relative for removal of child under 
age of fourteen from state in violation of court order, see § 97-3-51. 
Abandonment of child under six years of age, see § 97-5-1. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 

Additional monetary assessment for violation of this section when committed against 
a minor to be deposited in Mississippi Children's Trust Fund, see § 99-19-75. 

JUDICIAL DECISIONS 



1. In general. 

2. Jurisdiction. 

3. Indictment. 

4. Bar of limitations. 

5. Evidence; generally. 

6. — Admissibility. 

7. — Presumptions and burden of proof. 

8. Witnesses. 

9. Instructions. 

1. In general. 

The retroactive application of the 1995 
amendment to the statute, which substan- 
tively changed the elements of the crime 
by deleting the requirement of proving 
that the children were left in destitute 
and necessitous circumstances and rais- 
ing the age of the children protected, vio- 
lated the constitutional prohibition 
against ex post facto laws. Knowles v. 
State, 708 So. 2d 549 (Miss. 1998). 

The court could lawfully convict the 
defendant for the crime of willful failure to 



support and maintain his children under 
the statute without violating the double 
jeopardy clause, notwithstanding that he 
had previously been found not to be in 
civil contempt for failing to make support 
payments. Knowles v. State, 708 So. 2d 
549 (Miss. 1998). 

Former wife improperly obtained pro- 
cess over her former husband to enforce 
judgment for child support arrearage by 
bringing criminal charges solely for pur- 
pose of bringing him to state to obtain 
personal jurisdiction in civil contempt ac- 
tion; she brought charges against him for 
desertion of child under age 16, when her 
youngest child was 24 years of age, solely 
to obtain personal jurisdiction. Shook v. 
Hopkins, 697 So. 2d 1162 (Miss. 1997). 

In a prosecution for child desertion un- 
der this section the fact that the jury saw 
the defendant's grievously afflicted child 
in the corridors of the courthouse did not 
constitute error, even though the judge 
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had excluded her from the courtroom to 
avoid undue prejudice against the defen- 
dant because of the child's affliction; it 
would not have been error for the court to 
permit the jury to see the child since this 
was clearly relevant to the State's case in 
proving the child's helpless condition and 
her dire need of financial support. Addi- 
tionally, the State made no effort to make 
a prominent display of the child before the 
jury and there was no error committed by 
the jury simply seeing the child. Bryant v. 
State, 567 So. 2d 234 (Miss. 1990). 

One charged under this statute [Code 
1942, § 2087] should be permitted to 
withdraw a plea of guilty entered without 
an investigation by the trial judge as to 
whether he has been properly advised. 
Lambert v. State, 245 Miss. 227, 147 So. 
2d 480 (1962). 

Under this section [Code 1942, § 2087] 
the gist of the crime is the willful failure to 
provide for the support and maintenance 
of the children and the statutory offense is 
a continuing one. Kelley v. State, 218 
Miss. 459, 67 So. 2d 459, 44 A.L.R.2d 881 
(1953). 

The application of this section [Code 
1942, § 2087] is not limited only to cases 
when father leaves the jurisdiction of the 
state. Kelley v. State, 218 Miss. 459, 67 So. 
2d 459, 44 A.L.R.2d 881 (1953). 

Where the husband was guilty of statu- 
tory offense of desertion of and willful 
failure to support his children, and the 
mother then leaves her husband and 
moves to a different county, the removal of 
the children by the wife did not relieve the 
father of his responsibilities. Kelley v. 
State, 218 Miss. 459, 67 So. 2d 459, 44 
A.L.R.2d 881 (1953). 

Where in prosecution for nonsupport of 
children the fact that the proof showed 
that the necessitous circumstances of the 
children were relieved by their neighbors 
and church organization and the county 
welfare department did not preclude the 
prosecution of the father. Archer v. State, 
214 Miss. 742, 59 So. 2d 339 (1952). 

To establish willful neglect to support 
minor children state must allege and 
prove either desertion of children who 
were in destitute and necessitous circum- 
stances, or willful neglect to support 
them. Clark v. State, 181 Miss. 455, 180 
So. 602 (1938). 



Father, who had deposited in bank to 
credit of two children under 16 years of 
age approximately $500, available to 
them, could not be convicted of neglecting 
to provide for their support. Ladner v. 
State, 165 Miss. 140, 146 So. 888 (1933). 

Neglect or refusal to provide for support 
and maintenance of children, to constitute 
criminal offense, must be willful. Page v. 
State, 160 Miss. 300, 133 So. 216 (1931). 

"Wilful" neglect or refusal to support 
children means neglect or refusal with 
stubborn purpose and without justifiable 
excuse. Page v. State, 160 Miss. 300, 133 
So. 216 (1931). 

2. Jurisdiction. 

This section is not an unconstitutional 
infringement upon chancery court juris- 
diction, nor is it imprisonment for debt. 
The State has a legitimate interest in 
criminally prosecuting financially able 
parents who willfully desert or fail to 
support their children when in destitute 
or necessitous circumstances. Bryant v. 
State, 567 So. 2d 234 (Miss. 1990). 

This section does not usurp jurisdiction 
of chancery court. Kelley v. State, 218 
Miss. 459, 67 So. 2d 459, 44 A.L.R.2d 881 
(1953). 

County court to which circuit court has 
transferred criminal case for trial has 
right to proceed with prosecution of father 
for desertion and failure to support child, 
although chancery court had acquired ju- 
risdiction in matter prior to commence- 
ment of prosecution through divorce ac- 
tion brought by mother against father. 
Williams v. State, 207 Miss. 816, 43 So. 2d 
389 (1949), overruled on other grounds, 
Lenoir v. State, 237 Miss. 620, 115 So. 2d 
731 (1959). 

3. Indictment. 

The parentage of the child alleged to 
have been neglected is a material part of 
the crime defined by this section [Code 
1442, § 2087]. Gladney v. State, 246 Miss. 
584, 151 So. 2d 606 (1963). 

In prosecution for desertion and ne- 
glecting to provide for minor children, an 
indictment which charged that the defen- 
dant did willfully, unlawfully and feloni- 
ously, desert and willfully neglect and 
refuse to support his minor children of the 
names and ages as follows, naming them 
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and giving their ages, was sufficient to 
charge that the defendant was the father 
of the children. Fortenberry v. State, 227 
Miss. 666, 86 So. 2d 663 (1956). 

Where an indictment, charging a father 
with neglect to provide for the support and 
maintenance of his children failed to state 
the year in which the offense was commit- 
ted, and where a demurrer was inter- 
posed, it was not error for the court to 
permit an amendment so as to state the 
year and overrule the demurrer. Archer v. 
State, 214 Miss. 742, 59 So. 2d 339 (1952). 

Indictment alleging that father did will- 
fully desert "and neglect" child under age 
of 16 years, leaving it in destitute and 
necessitous circumstances, held to charge 
offense of child desertion, desertion of a 
child leaving it destitute implying "non- 
support," words "and neglect" being sur- 
plusage. Horton v. State, 175 Miss. 687, 
166 So. 753 (1936). 

4. Bar of limitations. 

Offense of child desertion is a continu- 
ing one, so that prosecution therefore was 
not barred by three-year statute of limita- 
tions, where father deserted family more 
than two years before prosecution was 
commenced, but never returned. Horton v. 
State, 175 Miss. 687, 166 So. 753 (1936). 

5. Evidence; generally. 

Evidence held insufficient to establish 
guilt beyond a reasonable doubt. Thomas 
v. State, 247 Miss. 704, 159 So. 2d 77 
(1963). 

Evidence held to warrant finding of re- 
fusal and neglect to support child. Evans 
v. State, 242 Miss. 428, 135 So. 2d 174 
(1961). 

In a habeas corpus proceeding by a 
mother to obtain custody of a minor child, 
to prove abandonment it is not necessary 
that the evidence show an abandonment 
as that term is defined [Code 1942, 
§ 2050], or to show that the parent has 
been guilty of child desertion, such as 
would render him liable to criminal pros- 
ecution under this section [Code 1942, 
§ 2087]. Governale v. Haley, 228 Miss. 
271, 87 So. 2d 686 (1956). 

In prosecution of parent for failure to 
support and maintain child, it is incum- 
bent upon prosecution to show beyond 
every reasonable doubt that child was left 



in destitute or necessitous circumstances 
and proof should do more than tend to 
show that child was in destitute or neces- 
sitous circumstances so far as any contri- 
bution made to it by defendant is con- 
cerned. Williams v. State, 207 Miss. 816, 
43 So. 2d 389 (1949), overruled on other 
grounds, Lenoir v. State, 237 Miss. 620, 
115 So. 2d 731 (1959). 

Where proof shows willful neglect to 
provide support, desertion within usual 
and ordinary meaning of term need not be 
shown. Clark v. State, 181 Miss. 455, 180 
So. 602 (1938). 

Evidence held to sustain conviction for 
willfully neglecting to support children. 
Clark v. State, 181 Miss. 455, 180 So. 602 
(1938). 

6. — Admissibility. 

It was no error for the state to adduce 
evidence as to the continued neglect and 
support of the children after the original 
desertion, since the offense charged was a 
continuous one. Fortenberry v. State, 227 
Miss. 666, 86 So. 2d 663 (1956). 

Where a mother was charged under this 
section [Code 1942, § 2087], evidence that 
the mother was forced to leave the home 
where her children and husband lived 
because of mistreatment by the husband 
should have been admitted. Nobles v. 
State, 223 Miss. 24, 77 So. 2d 674 (1955), 
overruled on other grounds, Lenoir v. 
State, 237 Miss. 620, 115 So. 2d 731 
(1959). 

Since the offense under this section 
[Code 1942, § 2087] is a continuing one, 
evidence of accused's conduct or neglect of 
a child before and after the time charged 
was admissible to show intent and motive, 
and as tending to show the commission of 
the offense charged, and as to whether or 
not it was committed at or about the time 
charged. Nobles v. State, 223 Miss. 24, 77 
So. 2d 674 (1955), overruled on other 
grounds, Lenoir v. State, 237 Miss. 620, 
115 So. 2d 731 (1959). 

Where a premature or a six months 
baby was begotten after separation of a 
month, the husband should be permitted 
to prove non-access to the mother of the 
child after the separation. Boone v. State, 
211 Miss. 318, 51 So. 2d 473 (1951). 

Testimony offered by prosecution and by 
defendant which covers period of four and 
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one-half years prior to return of indict- 
ment incompetent, since alleged offense is 
continuing one, and it is error for court to 
confine testimony on behalf of defendant 
to period of two years prior to return of 
indictment. Williams v. State, 207 Miss. 
816, 43 So. 2d 389 (1949), overruled on 
other grounds, Lenoir v. State, 237 Miss. 
620, 115 So. 2d 731 (1959). 

Under indictment charging that defen- 
dant father both deserted and failed to 
provide for support and maintenance of 
child, it is error to exclude testimony of- 
fered by defendant to show facts and cir- 
cumstances under which he failed to live 
with and support child tending to show 
that he was kept away from it by repeated 
personal assaults committed on him by 
his brother-in-law while child was living 
with its maternal grandmother and 
mother. Williams v. State, 207 Miss. 816, 
43 So. 2d 389 (1949), overruled on other 
grounds, Lenoir v. State, 237 Miss. 620, 
115 So. 2d 731 (1959). 

It was proper for state to show failure to 
support children was due to improper di- 
version of funds. Clark v. State, 181 Miss. 
455, 180 So. 602 (1938). 

Testimony contradicting defendant's de- 
nial of misconduct with another woman, 
held not reversible error where not ob- 
jected to as attempt to prove separate and 
distinct offense. Clark v. State, 181 Miss. 
455, 180 So. 602 (1938). 

After state rested its case in chief, in 
prosecution for child desertion, and defen- 
dant had introduced evidence in defense, 
admitting, in rebuttal, testimony that de- 
fendant had admitted he was father of 
children, held not error. Roney v. State, 
167 Miss. 827, 150 So. 774 (1933). 

7o —Presumptions and burden of 
proof. 

In a prosecution under this section 
[Code 1942, § 2087], there is a presump- 



tion of innocence, and guilt must be 
proved beyond a reasonable doubt. 
Gladney v. State, 246 Miss. 584, 151 So. 
2d 606 (1963). 

Burden of proving that there has been 
willful neglect or refusal to support and 
maintain child is upon state, and not on 
accused to prove that his action was ex- 
cusable or justifiable in such neglect or 
refusal. Williams v. State, 207 Miss. 816, 
43 So. 2d 389 (1949), overruled on other 
grounds, Lenoir v. State, 237 Miss. 620, 
115 So. 2d 731 (1959). 

Burden of proving that willful neglect or 
refusal to support children was excusable 
or justifiable is not on defendant, not 
being defensive matter. Page v. State, 160 
Miss. 300, 133 So. 216 (1931). 

8. Witnesses. 

Where defendant attempted to explain 
why he was separated from wife and con- 
sented to wife stating her side of the 
matter, error if any in permitting wife to 
testify held not reversible. Clark v. State, 
181 Miss. 455, 180 So. 602 (1938). 

Wife is incompetent to testify against 
husband in criminal case, otherwise than 
as permitted to do so under common law; 
wife was not competent witness against 
husband in prosecution under law relat- 
ing to desertion or refusal to provide for 
support and maintenance of child. Ulmer 
v. State, 157 Miss. 807, 128 So. 749 (1930). 

9. Instructions. 

In a prosecution under this section 
[Code 1942, § 2087], it is error to instruct 
the jury as to the presumption of legiti- 
macy of a child born in wedlock, without 
stating that such presumption is rebut- 
table, particularly where the evidence of 
paternity is in sharp conflict and the jury 
could have decided the case without the 
benefit of presumptions. Gladney v. State, 
246 Miss. 584, 151 So. 2d 606 (1963). 



RESEARCH REFERENCES 



ALR. Failure to provide medical atten- 
tion for child as criminal neglect. 12 
A.L.R.2d 1047. 

Jurisdiction and venue of criminal 
charge for child desertion or nonsupport 
as affected by nonresidence of parent or 
child. 44 A.L.R.2d 886. 



Applicability of criminal statutes relat- 
ing to offenses against children of a speci- 
fied age with respect to a child who has 
passed the anniversary date of such age. 
73 A.L.R.2d 874. 

Father's criminal liability for desertion 
of or failure to support child where divorce 
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decree awards custody to another. 73 
A.L.R.2d 960. 

Application, to illegitimate children, of 
criminal statutes relating to abandon- 
ment, neglect, and nonsupport of children. 
99 A.L.R.2d 746. 

What voluntary acts of child, other than 
marriage or entry into military service, 
terminate parent's obligation to support. 
32 A.L.R.3d 1055. 

Parent's involuntary confinement, or 
failure to care for child as result thereof, 
as permitting adoption without parental 
consent. 78 A.L.R.3d 712. 



Constitutionality of gender-based clas- 
sifications in criminal laws proscribing 
nonsupport of spouse or child. 14 
A.L.R.4th 717. 

Am Jur. 23 Am. Jur. 2d, Desertion and 
Nonsupport §§ 29 et seq. 

CJS. 67A C.J.S., Parent and Child 
§§ 378-381, 384, 385. 

Law Reviews. Family Law At the Turn 
of the Century, 71 Miss. L.J. 781, Spring, 
2002. 



§ 97-5-5. Enticing child for concealment, prostitution or mar- 
riage. 

Every person who shall maliciously, willfully, or fraudulently lead, take, 
carry away, decoy or entice away, any child under the age of fourteen (14) 
years, with intent to detain or conceal such child from its parents, guardian, or 
other person having lawful charge of such child, or for the purpose of 
prostitution, concubinage, or marriage, shall, on conviction, be imprisoned in 
the custody of the Department of Corrections for not less than two (2) years nor 
more than ten (10) years, or fined not more than Ten Thousand Dollars 
($10,000.00), or both. Investigation and prosecution of a defendant under this 
section does not preclude prosecution of the defendant for a violation of other 
applicable criminal laws, including, but not limited to, the Mississippi Human 
Trafficking Act, Section 97-3-54 et seq. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 3 (31); 1857, ch. 64, 
art. 58; 1871, § 2529; 1880, § 2753; 1892, § 1002; 1906, § 1079; Hemingway's 
1917, § 806; 1930, § 825; 1942, § 2051; Laws, 2013, ch. 543, § 14, eff from and 
after July 1, 2013. 

Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected a typographical error in a statutory reference at the end of the section by 
substituting "Section 97-3-54 et seq." for "Sections 97-3-54 et seq." The Joint Committee 
ratified the correction at its August 1, 2013, meeting. 

Amendment Notes — The 2013 amendment, in the first sentence, substituted 
"custody of the Department of Corrections for" for "Penitentiary," "less than two (2) 
years nor more than," for "exceeding," deleted "or imprisoned in the county jail not more 
than one (1) year, or" preceding "or fined not more than," substituted "Ten Thousand 
Dollars ($10,000.00)" for "One Thousand Dollars"; and added the last sentence. 

Cross References — Abduction for purposes of marriage, see § 97-3-1. 

Statutory rape, see §§ 97-3-65 et seq. 

Seduction of female child, see §§ 97-3-65, 97-3-95, 97-3-101, 97-5-23 and 97-29-55. 
Violation of person of child, see § 97-5-23. 
Prostitution, see §§ 97-29-49 et seq. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 
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Additional monetary assessment for violation of this section when committed against 
a minor to be deposited in Mississippi Children's Trust Fund, see § 99-19-75. 



JUDICIAL DECISIONS 



1. In general. 

Sexual intercourse is not essential to 
the commission of the offense of taking a 
13-year-old girl away for the purpose of 
concubinage. Hooks v. State, 197 So. 2d 
238 (Miss. 1967). 

On the trial of a defendant indicted for 
the crime of enticing a child under the age 
of 14 years for the felonious purpose of 
"concubinage or marriage", it was error 
for the prosecution to cross examine a 



witness introduced by the state unless 
there was a showing that the prosecuting 
attorney had been taken by surprise. 
Hooks v. State, 197 So. 2d 238 (Miss. 
1967). 

A father who by agreement surrendered 
the custody of his minor child to his wife is 
not guilty of kidnapping because he en- 
ticed the child away from the custody of 
the mother. State v. Powe, 107 Miss. 770, 
66 So. 207 (1914). 



RESEARCH REFERENCES 



ALR. Applicability of criminal statutes 
relating to offenses against children of a 
specified age with respect to a child who 
has passed the anniversary date of such 
age. 73 A.L.R.2d 874. 

Mistake or lack of information as to 
victim's age as defense to statutory rape. 
46 A.L.R.5th 499. 



Am Jur. 63C Am. Jur. 2d, Prostitution 
§§ 1 et seq. 

CJS. 73 C.J.S., Prostitution §§ 1, 8-13, 
15-19. 



§ 97-5-7. Enticing child for employment. 

Any person who shall persuade, entice or decoy away from its father or 
mother with whom it resides any child under the age of eighteen (18) years, 
being unmarried, for the purpose of employing such child without the consent 
of its parents, or one of them, shall upon conviction be punished by a fine of not 
more than One Thousand Dollars ($1,000.00) or imprisoned in the county jail 
not more than one (1) year, or both. Investigation and prosecution of a 
defendant under this section does not preclude prosecution of the defendant for 
a violation of other applicable criminal laws, including, but not limited to, the 
Mississippi Human Trafficking Act, Section 97-3-54 et seq. 

SOURCES: Codes, 1880, § 2755; 1892, § 1003; 1906, § 1080; Hemingway's 1917, 
§ 807; 1930, § 827; 1942, § 2053; Laws, 1980, ch 357; Laws, 2013, ch. 543, § 15, 
eff from and after July 1, 2013. 

Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected a typographical error in a statutory reference at the end of the section by 
substituting "Section 97-3-54 et seq." for "Sections 97-3-54 et seq." The Joint Committee 
ratified the correction at its August 1, 2013, meeting. 

Amendment Notes — The 2013 amendment, in the first sentence, substituted "One 
Thousand Dollars ($1,000.00)" for "twenty dollars ($20.00)" and "one (1) year" for "thirty 
(30) days"; and added the last sentence. 

Cross References — Regulation of child labor, see §§ 71-1-17 et seq. 



571 



§ 97-5-9 



Crimes 



Additional monetary assessment for violation of this section when committed against 
a minor to be deposited in Mississippi Children's Trust Fund, see § 99-19-75. 

JUDICIAL DECISIONS 

1. In general. to have "consented" thereto. Gulf & 

Parents permitting minor to remain in S.I.R.R. v. Sullivan, 155 Miss. 1, 119 So. 

another's employment for six weeks after 501, 62 A.L.R. 191 (1928). 
acquiring knowledge thereof must be held 

RESEARCH REFERENCES 

ALR. Applicability of statutes relating the anniversary date of such age. 73 
to offenses against children of a specified A.L.R.2d 874. 
age with respect to a child who has passed 

§ 97 -5-9, Iceboxes, etc.; abandonment without removing latch 
prohibited. 

If any person shall have on his premises, or shall suffer to be or remain 
upon his premises, any abandoned chest, icebox, refrigerator, or any other 
box-type container not in active use, any door to which has a latch or lock 
which automatically fastens upon the closing of such container's door, and 
which cannot be readily opened from the inside, he shall remove the latch or 
lock, or otherwise render it inoperative, and on failure to so do shall be guilty 
of a misdemeanor. 

SOURCES: Codes, 1942, § 2055.5; Laws, 1954, ch. 233; Laws, 1966, ch. 356, § 1, 
eff from and after passage (approved April 20, 1966). 

Cross References — Additional monetary assessment for violation of this section 
when committed against a minor to be deposited in Mississippi Children's Trust Fund, 
see § 99-19-75. 

RESEARCH REFERENCES 

ALR. Liability for injury or death of 
child in refrigerator. 86 A.L.R.2d 709. 

§ 97-5-11. Pool room or billiard hall; certain minors prohib- 
ited from entering. 

No person under the age of eighteen (18) years shall be allowed to enter 
and remain in any poolroom or billiard hall except that municipalities shall 
have the discretion to establish a lower minimum age. However, no person 
under the age of eighteen (18) years shall be allowed to enter and remain in 
any poolroom or billiard hall in which beer is sold or consumed. No owner or 
manager of any poolroom or billiard hall, and no agent or employee of any such 
owner or manager, shall permit or allow any person under the age of eighteen 
(18) years to enter and remain in any such poolroom or billiard hall except 
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when a municipality has established a lower minimum age, and provided that 
in such municipality beer is neither sold nor consumed in such poolroom or 
billiard hall. Any manager or owner of any poolroom or billiard hall, and any 
agent or employee of such owner or manager, shall for each offense, upon 
conviction, be fined not more than one hundred dollars ($100.00). 

For the purposes of this section, a poolroom or billiard hall shall not be 
deemed to include a place of amusement, either for profit or otherwise, wherein 
the operation of pool and billiard tables is not the main attraction held out to 
the public, or the primary amusement engaged in by the participants and 
wherein less than fifteen percent (15%) of the gross revenue derived directly 
from the operation of such amusement or recreation center within the same 
room or immediately connecting and adjacent rooms shall be derived directly 
or indirectly from the operation of such pool or billiard tables and further, all 
nonprofit corporations, associations and organizations, and educational and 
religious institutions, shall not be considered as operating poolrooms or 
billiard halls for the purposes of this section. 

SOURCES: Codes, Hemingway's 1917, § 1067; 1930, § 1098; 1942, § 2331; Laws, 
1910, ch. 166; Laws, 1918, ch. 150; Laws, 1968, ch. 354; Laws, 1972, ch. 353, 
§ 1; Laws, 1977, ch. 316, eff from and after passage (approved February 23, 
1977). 

Cross References — Wagers generally, see §§ 97-33-1 et seq. 
Slot machines, etc., see § 97-33-7. 

Additional monetary assessment for violation of this section when commi tted against 
a minor to be deposited in Mississippi Children's Trust Fund, see § 99-19-75. 

ATTORNEY GENERAL OPINIONS 

The fifteen-percent revenue require- the offense but an affirmative defense, 
ment for prosecuting minors in pool or Segars, March 20, 1998, A.G. Op. #98- 
billiard halls is not a provable element of 0118. 

§§ 97-5-13 through 97-5-19. Repealed. 

Repealed by Laws, 1979, ch. 475, § 4, eff from and after July 1, 1979. 

§ 97-5-13. [Codes, 1942, § 2674-21; Laws, 1968, ch. 349, § 1] 

§ 97-5-15. [Codes, 1942, § 2674-22; Laws, 1968, ch. 349, § 2, eff from and 
after passage (approved July 25, 1968)] 

§ 97-5-17. [Codes, 1942, § 2674-23; Laws, 1968, ch. 349, § 3, eff from and 
after passage (approved July 25, 1968)] 

§ 97-5-19. [Codes, 1942, § 2674-24; Laws, 1968, ch. 349, § 4, eff from and 
after passage (approved July 25, 1968)] 

Editor's Note — Former § 97-5-13 was entitled: Sale or exhibition of obscene 
material to minors — definitions. 

Former § 97-5-15 was entitled: Sale or exhibition of obscene material to minors — 
unlawful sales or loans. 

Former § 97-5-17 was entitled: Sale or exhibition of obscene material to minors — 
unlawful exhibition or shows. 
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Former § 97-5-19 was entitled: Sale or exhibition of obscene material to minors — 
penalties. 

§ 97-5-21. Repealed. 

Repealed by Laws, 1998, ch. 549, § 7, eff from and after July 1, 1998. 

[Codes, 1857, ch. 64, art. 59; 1871, § 2530; 1880, § 2754; 1892, § 1004; 
1906, § 1081; Hemingway's 1917, § 808; 1930, § 828; 1942, § 2054; Laws, 
1980, ch. 392; Laws, 1985, ch. 389, § 2] 

Editor's Note ■ — Former § 97-5-21 specified the crime of seduction of a child under 
the age of eighteen and provided penalties for such crime. See now, §§ 97-3-65, 97-3-95, 
97-5-23 and 97-3-101. 

For judicial decision notes under former § 97-5-21 relating to the seduction of 
persons under eighteen, see § 97-3-65. 

§ 97-5-23. Touching, handling, etc., child, mentally defective 
or incapacitated person or physically helpless person. 

(1) Any person above the age of eighteen (18) years, who, for the purpose 
of gratifying his or her lust, or indulging his or her depraved licentious sexual 
desires, shall handle, touch or rub with hands or any part of his or her body or 
any member thereof, any child under the age of sixteen (16) years, with or 
without the child's consent, or a mentally defective, mentally incapacitated or 
physically helpless person as defined in Section 97-3-97, shall be guilty of a 
felony and, upon conviction thereof, shall be fined in a sum not less than One 
Thousand Dollars ($1,000.00) nor more than Five Thousand Dollars 
($5,000.00), or be committed to the custody of the State Department of 
Corrections not less than two (2) years nor more than fifteen (15) years, or be 
punished by both such fine and imprisonment, at the discretion of the court. 

(2) Any person above the age of eighteen (18) years, who, for the purpose 
of gratifying his or her lust, or indulging his or her depraved licentious sexual 
desires, shall handle, touch or rub with hands or any part of his or her body or 
any member thereof, any child younger than himself or herself and under the 
age of eighteen (18) years who is not such person's spouse, with or without the 
child's consent, when the person occupies a position of trust or authority over 
the child shall be guilty of a felony and, upon conviction thereof, shall be fined 
in a sum not less than One Thousand Dollars ($1,000.00) nor more than Five 
Thousand Dollars ($5,000.00), or be committed to the custody of the State 
Department of Corrections not less than two (2) years nor more than fifteen 
(15) years, or be punished by both such fine and imprisonment, at the 
discretion of the court. A person in a position of trust or authority over a child 
includes without limitation a child's teacher, counselor, physician, psychiatrist, 
psychologist, minister, priest, physical therapist, chiropractor, legal guardian, 
parent, stepparent, aunt, uncle, scout leader or coach. 

(3) Upon a second conviction for an offense under this section, the person 
so convicted shall be punished by commitment to the State Department of 
Corrections for a term not to exceed twenty (20) years, however, upon 
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conviction and sentencing, the offender shall serve at least one-half (V2) of the 
sentence so imposed. 

SOURCES: Codes, Hemingway's 1921 Supp. § 1142c; 1930, § 826; 1942, § 2052; 
Laws, 1920, ch. 215; Laws, 1958, ch. 276; Laws, 1980, ch. 387; Laws, 1985, ch. 
389, § 1; Laws, 1993, ch. 512, § 4; Laws, 1995, ch. 487, § 1; Laws, 1998, ch. 
549, § 5, eff from and after July 1, 1998. 

Editor's Note — For judicial decision notes under former § 97-3-67 relating to rape 
and carnal knowledge of unmarried persons over fourteen and under eighteen years of 
age and under former § 97-5-21 relating to the seduction of persons under eighteen, see 
§ 97-3-65. 

Cross References — Applicability of certain evidentiary rules in criminal prosecu- 
tions for child abuse, see § 13-1-401. 

Notification of Department of Education that certificated person has been convicted 
of sex offense, see § 37-3-51. 

Definition of "unlawful activity" pursuant to requirement of principal, teacher or 
other school employee to report unlawful activity, see § 37-11-29. 

Prohibition of person convicted of crimes affecting children or other violent crimes 
from being licensed as foster parent or a foster home, see § 43-15-6. 

Conduct within meaning of this section as domestic abuse, see § 93-21-3. 

Criminal sexual conduct committed against minor constituting abuse for purposes of 
§§ 93-21-101 through 93-21-113 on domestic violence shelters, see § 93-21-101. 

Abduction of females, see § 97-3-1. 

Gratification of lust, as provided in this section, defined as crime of violence, see 
§ 97-3-2. 

Statutory rape, see §§ 97-3-65 et seq. 

Sexual battery, see §§ 97-3-95 through 97-3-103. 

Enticing children for prostitution or marriage, see § 97-5-5. 

Carnal knowledge of step or adopted child or child of cohabitating partner, see 
§ 97-5-41. 

Mandatory reporting of offense under this section relating to the touching of a child, 
mentally defective or incapacitate person or physically helpless person for lustful 
purposes when committed by an adult against a minor under the age of sixteen, see § 
97-5-51. 

Time limitation on prosecution, see § 99-1-5. 

Additional monetary assessment for violation of this section when committed against 
a minor to be deposited in Mississippi Children's Trust Fund, see § 99-19-75. 

Testing for HIV and AIDS of any person convicted under this section, see §§ 99-19- 
201 and 99-19-203. 

Federal Aspects — Victims of Child Abuse Act of 1990, P. L. 101-647 §§ 201 et seq., 
42 USCS §§ 13001 et seq. 



JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

3. Evidence. 

4. Sentence. 

5. Defense. 

6. Ineffective assistance of counsel. 

7. Lesser nonincluded offenses. 

8. Jury instructions. 



Defendant's right against double-jeop- 
ardy was not violated because, while the 
counts for fondling, under Miss. Code 
Ann. § 97-5-23(1), and the attempted- 
sexual-battery, under Miss. Code. Ann. 
§ 97-1-7, stemmed from the same encoun- 
ter, the elements of the crimes were not 



1. In general. 
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the same as each count contained an ele- 
ment not contained in the other. At- 
tempted sexual battery did not contain 
the element of gratification of lust, while 
fondling did not require the element of 
penetration. Moore v. State, 112 So. 3d 
1084 (Miss. Ct. App. 2013). 

Evidence was sufficient to support de- 
fendant's convictions where the jury obvi- 
ously found the victims' testimony and the 
other evidence supporting the pattern of 
sexual abuse more credible than defen- 
dant's defense, there was no injustice in 
allowing the jury's verdicts to stand. 
Faulkner v. State, 109 So. 3d 142 (Miss. 
Ct. App. 2013). 

Denial of defendant's motion for post- 
conviction relief on grounds that his guilty 
plea was not knowing and intelligent was 
proper as he was not prejudiced by his 
alleged lack of understanding of the 
proper sentencing range when he only 
received a 12-year sentence for each of 
three counts, to run concurrently, of 
touching a child for lustful purposes, 
when he could have received over 30 
years. Pope v. State, 922 So. 2d 828 (Miss. 
Ct. App. 2006), writ of certiorari dismissed 
by 929 So. 2d 923, 2006 Miss. LEXIS 234 
(Miss. 2006). 

Trial court conducted a hearing outside 
the presence of the jury to determine 
whether the eight-year-old fondling victim 
was competent to testify as a witness and 
the victim testified that she knew the 
difference between a lie and the truth and 
that telling a lie was wrong. She also 
stated that she knew why she was in 
court, knew that she would be questioned 
by attorneys, remembered most of what 
had occurred, and would be able to say she 
did not remember if asked a question 
about a matter in which she had no recol- 
lection; as a result, the trial judge prop- 
erly found that the victim was a compe- 
tent witness. Barnes v. State, 906 So. 2d 
16 (Miss. Ct. App. 2004), writ of certiorari 
denied by 904 So. 2d 184, 2005 Miss. 
LEXIS 430 (Miss. 2005). 

In a child fondling case, the State's 
objection to defendant's proffered instruc- 
tion which explained that the victim's 
knowledge of sexual matters was acquired 
from persons or experiences other than 
defendant, on the basis that it was a 



comment on the weight of the evidence, 
was properly upheld by the trial court; 
defendant's proffered instruction, which 
set forth, in part, his contention that he 
did not have access to the child so as to 
have committed the offense, was also 
properly rejected, as access was not an 
element of the offense nor was it a de- 
fense. Barnes v. State, 906 So. 2d 16 (Miss. 
Ct. App. 2004), writ of certiorari denied by 
904 So. 2d 184, 2005 Miss. LEXIS 430 
(Miss. 2005). 

Trial judge mistakenly determined the 
crime of molestation under Miss. Code 
Ann. § 97-5-23 to be a lesser-included 
offense of sexual battery, Miss. Code Ann. 
§ 97-3-95; molestation was recognized as 
a separate offense from sexual battery, as 
defendants were frequently charged with 
both crimes simultaneously; to allow de- 
fendant to be convicted of a crime for 
which he was never charged would have 
created an injustice, as the legislature felt 
it necessary to construct two separate and 
distinct statutes regarding sexual battery 
and molestation. Friley v. State, 856 So. 
2d 654 (Miss. Ct. App. 2003), reversed by 
2004 Miss. LEXIS 998 (Miss. Aug. 5, 
2004). 

Evidence was sufficient to sustain de- 
fendant's conviction of fondling a child 
under the age of 16 when the victim tes- 
tified that defendant had touched her 
"pee-pee," the victim was four years old at 
the time of the incident, and a physician 
testified that the child had an enlarged 
hymen. Voyles v. State, 822 So. 2d 333 
(Miss. Ct. App. 2002). 

The court properly refused an instruc- 
tion on simple assault as a lesser included 
offense because even if the jury found that 
defendant pinched the child victim be- 
tween the legs, no evidence warranted 
finding defendant guilty of simple assault, 
which required an attempt to cause bodily 
injury. Goodnite v. State, 799 So. 2d 64 
(Miss. 2001). 

In order to support a conviction under 
this section, there must be some evidence 
to give rise to an inference that an undis- 
puted act of touching was for the purpose 
of satisfying the defendant's depraved 
sexual desires. Bradford v. State, — So. 2d 
— , 1999 Miss. App. LEXIS 1777 (Miss. Ct. 
App. 1999). 
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The elements of fondling or unlawful 
touching are: (1) a handling or touching or 
rubbing with any part of the assailant's 
body or any member thereof, (2) of a child 
under the age of 14 years, (3) by a person 
above the age of 18 years, (4) for the 
purposes of gratifying the lust or indulg- 
ing licentious sexual desires of the assail- 
ant. Brady v. State, 722 So. 2d 151 (Ct. 
App. 1998). 

Fondling is not a lesser included offense 
of sexual battery. Brady v. State, 722 So. 
2d 151 (Ct. App. 1998). 

Prosecution for fondling under amend- 
ment to statute of limitations extending 
limitation period in effect at time of crime 
was not ex post facto violation; statute of 
limitations is procedural and does not 
come within recognized exception creating 
substantive right as fondling statute is 
separate from limitations period statute, 
defendant's acts were criminal at time of 
their commission, and defendant was not 
subjected to longer punishment by pros- 
ecution under lengthier limitations pe- 
riod. Christmas v. State, 700 So. 2d 262 
(Miss. 1997), reh'g denied, 700 So. 2d 331 
(Miss. 1997). 

It is possible in some circumstances to 
commit forcible rape without committing 
child fondling, and thus child fondling 
under this section is not a necessarily 
included offense of forcible rape under 
§ 97-3-65(2) as it read prior to amend- 
ment in 1985. Hailey v. State, 537 So. 2d 
411 (Miss. 1988). 

In absence of legislative standard for 
determining "crime of violence," a sepa- 
rate standard of determining violence ap- 
plies when the victim is a child, and, thus, 
one of the 2 prior offenses of defendant, 
assault with attempt to commit sodomy, 
was a crime that was violent per se, and 
defendant was subject to sentencing as a 
habitual offender. Bandy v. State, 495 So. 
2d 486 (Miss. 1986). 

Imposition of a life sentence in prison 
without parole or probation imposed upon 
defendant who was convicted of child fon- 
dling, and who had 2 prior convictions-one 
for assault with intent to commit sodomy 
and the other for indecency with a child- 
did not constitute cruel and unusual pun- 
ishment. Bandy v. State, 495 So. 2d 486 
(Miss. 1986). 



At trial of charge of child fondling, the 
court properly refused defendant's pro- 
posed jury instruction that testimony of 
child of tender years should be received 
with caution. Bandy v. State, 495 So. 2d 
486 (Miss. 1986). 

Forty-six year old male who engages in 
wholly consensual sexual intercourse with 
13 year old female may not be convicted 
under child seduction statute (former 
§ 97-5-21) where child has previously 
been intimate with at least 2 other men; 
nor may he be convicted under this section 
on basis of foreplay leading to intercourse. 
McBrayer v. State, 467 So. 2d 647 (Miss. 
1985). 

The decision invalidating the fondling 
statute would be given prospective effect 
only. Harrell v. State, 386 So. 2d 390 
(Miss. 1980). 

Defendant was improperly convicted 
under this section since it is applicable 
only to males and therefore violates equal 
protection. Carley v. State, 382 So. 2d 
1090 (Miss. 1980). 

A conviction for fondling would be re- 
versed since this section is unconstitu- 
tional. Catchot v. State, 374 So. 2d 807 
(Miss. 1979). 

The fondling statute is void since it 
discriminates against males and denies 
them equal protection of the law. Tatro v. 
State, 372 So. 2d 283 (Miss. 1979). 

A conviction under this section [Code 
1942, § 2052] was set aside where attor- 
ney retained by defendant withdrew on 
the day of the trial and defendant, on 
being denied a continuance to the next 
term of court, was granted only a few 
minutes to find another attorney, and 
failed to do so. Mabry v. State, 245 Miss. 
143, 149 So. 2d 25 (1963). 

The phrase, "for the purpose of," was 
incorporated in this section [Code 1942, 
§ 2052] in order to exclude from its cover- 
age affectionate, lawful caresses of a child. 
Kendall v. State, 244 Miss. 618, 145 So. 2d 
924 (1962). 

Voluntary drunkenness is no defense to 
a prosecution under this section [Code 
1942, § 2052], where not of a degree as to 
render accused unable to understand 
what he was doing. Kendall v. State, 244 
Miss. 618, 145 So. 2d 924 (1962). 

The offense of indecent assault upon a 
female child is a statutory and not a 
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common-law crime. Love v. State, 211 
Miss. 606, 52 So. 2d 470 (1951). 

The age of accused is an affirmative fact 
which must be charged and proved by the 
state. Love v. State, 211 Miss. 606, 52 So. 
2d 470 (1951). 

In prosecution for violation of the per- 
son of a female child under thirteen years 
of age, question of prosecuting attorney, in 
examining witness, containing suggestion 
that defendant might have been guilty of 
previous offenses with other children held 
improper but not to require reversal, 
where court sustained objections to testi- 
mony. Allen v. State, 175 Miss. 745, 166 
So. 922 (1936). 

2. Indictment. 

Indictment charged defendant with one 
count of touching a child for lustful pur- 
poses pursuant to Miss. Code Ann. § 97- 
5-23(1) and one count of sexual battery 
pursuant to Miss. Code Ann. § 97-3- 
95(l)(d), and the crimes formed a common 
scheme of sexual misconduct and all the 
crimes occurred over a period of time 
against the same victim in a similar man- 
ner; thus, the court rejected defendant's 
claim that it was error for him to be tried 
on a multi-count indictment, for purposes 
of Miss. Code Ann. § 99-7-2, plus the 
court noted that the trial court instructed 
the jury to evaluate each count separately 
and return separate verdicts. Wilson v. 
State, 990 So. 2d 798 (Miss. Ct. App. 
2008). 

Indictment for fondling and sexual bat- 
tery was not defective for failing to pro- 
vide the specific dates that the offenses 
occurred, as the state had narrowed the 
time frame sufficiently to put defendant 
on notice of the nature and cause of the 
charges against him. Hodgin v. State, 964 
So. 2d 492 (Miss. 2007). 

In defendant's prosecution for fondling 
a child victim, his argument that the 
indictment failed to properly advise him of 
the date of the offense because it alleged 
that the offense occurred over more than a 
two-year period, and deprived him of a 
fair opportunity to prepare defense, was 
rejected; the indictment was amended at 
the conclusion of the State's case to nar- 
row, to a three-month window, the time 
period, and the child was very specific as 
to the dates of the offense. Barnes v. State, 



906 So. 2d 16 (Miss. Ct. App. 2004), writ of 
certiorari denied by 904 So. 2d 184, 2005 
Miss. LEXIS 430 (Miss. 2005). 

A trial court did not err in allowing the 
State to amend an indictment charging 
the defendant with touching a child for a 
lustful purpose under this section by 
changing the dates on which the offenses 
occurred since the change was one of mere 
form rather than substance. Baine v. 
State, 604 So. 2d 258 (Miss. 1992). 

An indictment which specified the prin- 
cipal charge against the defendant, a vio- 
lation of this section, and went on to cite 
with specificity the other 2 previous con- 
victions against him, without ever inform- 
ing him that the state sought to sentence 
him as a habitual offender under § 99-19- 
83, was inadequate, but the inadequacy of 
the indictment did not require reversal 
where the defendant had notice of the 
habitual offender charge, because his at- 
torney had gleaned from the indictment 
that defendant was charged under § 99- 
19-83. Bandy v. State, 495 So. 2d 486 
(Miss. 1986). 

In a prosecution for fondling a child, the 
failure of the original indictment to spe- 
cifically charge that the defendant was a 
male person was a formal defect which 
was properly cured by granting the state's 
motion to amend. Peterson v. State, 357 
So. 2d 113 (Miss. 1978). 

An indictment that charged the defen- 
dant with indecent assault on a female 
child under the age of thirteen years, was 
insufficient because of the failure to 
charge that the defendant was a male 
person above the age of eighteen years. 
Love v. State, 211 Miss. 606, 52 So. 2d 470 
(1951). 

3. Evidence. 

Evidence was sufficient to convict defen- 
dant of gratification of lust and the verdict 
was not against the overwhelming weight 
of the evidence because defendant was 26 
years old at the time of the December 
incident, and the victim was 14 years old; 
defendant forced the victim to touch his 
privates; and the victim's brother corrobo- 
rated the victim's testimony that defen- 
dant forced her to touch defendant's pri- 
vates. Sims v. State, 127 So. 3d 307 (Miss. 
Ct. App. 2013). 
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Trial court did not err in denying defen- 
dant's motion for a new trial because the 
evidence was such that allowing the ver- 
dict to stand would not sanction an uncon- 
scionable justice; several witnesses, in- 
cluding the victim, testified to the 
elements of fondling, while defendant 
called no witnesses of his own and pointed 
to no evidence in the record that prepon- 
derated heavily against the verdict. Jen- 
kins v. State, 131 So. 3d 544 (Miss. 2013), 
modified and rehearing denied by 2014 
Miss. LEXIS 133 (Miss. Feb. 20, 2014). 

Trial court did not err in denying defen- 
dant's motions for directed verdict and 
judgment not withstanding the verdict 
because the victim's testimony was suffi- 
cient to establish the elements of fondling 
beyond a reasonable doubt; the victim's 
therapist testified that the victim's con- 
duct was consistent with one who was the 
victim of a sex crime, and the victim gave 
consistent statements to her stepmother, 
a deputy sheriff, and a nurse, who each 
testified to her description of the abuse. 
Jenkins v. State, 131 So. 3d 544 (Miss. 

2013) , modified and rehearing denied by 
2014 Miss. LEXIS 133 (Miss. Feb. 20, 

2014) . 

Jury's verdict finding defendant guilty 
of child fondling of his fourteen-year-old 
daughter was sufficiently supported by 
the evidence and not against the over- 
whelming weight of the evidence because 
the victim testified that defendant had 
touched her vagina several times between 
June 2010 and September 2010 with his 
hands, mouth, penis, and a vibrator, and 
DNA evidence inside and outside the vic- 
tim's vagina did not eliminate defendant 
as a potential source. Weeks v. State, 123 
So. 3d 373 (Miss. 2013). 

Evidence was sufficient to sustain de- 
fendant's conviction for touching a child 
for lustful purposes because an expert 
opined that the child's examination was 
consistent with a child who had suffered 
"an inappropriate act," and the child 
stated at trial that defendant had never 
gone more than a year without touching 
her inappropriately. Bateman v. State, 
125 So. 3d 616 (Miss. 2013). 

Victim's testimony that she believed de- 
fendant to be 42 years old at the time of 
the crime was sufficient to prove that 



defendant was over the age of 18. Camp- 
bell v. State, 125 So. 3d 46 (Miss. 2013). 

Evidence that the victim believed that 
defendant was her foster father, she lived 
with defendant and his wife for several 
months, she had her own bedroom in 
defendant's residence, she went on family 
vacations with defendant and his wife, 
and defendant and his wife imposed rules 
on the victim was sufficient for the jury to 
conclude that defendant, while not the 
victim's foster parent, was in a position of 
trust or authority over the victim. Camp- 
bell v. State, 125 So. 3d 46 (Miss. 2013). 

Victim's testimony that defendant put 
his penis in her hand, it was wet, and she 
wiped it on her mattress, and that defen- 
dant's semen was recovered form the mat- 
tress was sufficient to support defendant's 
conviction for touching a child for lustful 
purposes. Gerhold v. State, 127 So. 3d 
1116 (Miss. Ct. App. 2013), writ of certio- 
rari denied by 131 So. 3d 577, 2014 Miss. 
LEXIS 17 (Miss. 2014). 

Defendant's conviction of fondling was 
affirmed, as the jury's acceptance of the 
complainant's testimony over defendant's 
testimony was not against the overwhelm- 
ing weight of the evidence so as to sanc- 
tion an unconscionable injustice. Fortune 
v. State, 110 So. 3d 831 (Miss. Ct. App. 
2013). 

Fact that the jury did not find defendant 
guilty of sexual battery did not vitiate the 
evidence as to touching; it simply meant 
that the jury was discerning and did not 
find sufficient evidence to support the 
sexual battery charges. Dubose v. State, 
22 So. 3d 340 (Miss. Ct. App. 2009). 

Sexual penetration is not required to 
prove an unlawful touching. Dubose v. 
State, 22 So. 3d 340 (Miss. Ct. App. 2009). 

Verdict was not against the overwhelm- 
ing weight of the evidence; all three chil- 
dren testified in graphic detail that defen- 
dant touched them. The children were 
removed from the home, and they were 
later taken to a pediatrician who testified 
that all three children had injuries consis- 
tent with their account of sexual abuse. 
Dubose v. State, 22 So. 3d 340 (Miss. Ct. 
App. 2009). 

Defendant's conviction of sexual battery 
and child fondling was supported by suf- 
ficient evidence where the victim, defen- 
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dant's stepdaughter, testified that defen- 
dant fondled her breasts and genitals, 
inserted a vibrator into her vagina, and 
attempted vaginal penetration with his 
penis when she was between the ages of 
nine and ten years old. Further, the vic- 
tim's grandmother testified that the vic- 
tim admitted that defendant was "touch- 
ing her" and that she took the victim to a 
doctor specializing in gynecology for a 
physical, and the doctor testified that her 
examination of the victim revealed tears 
in her hymen, which were consistent with 
and evidence of trauma. Tate v. State, 20 
So. 3d 623 (Miss. 2009). 

Defendant was properly convicted of 
sexual battery in violation of Miss. Code 
Ann. § 97-3-95(d)(l) and unlawful touch- 
ing of a child under the age of sixteen in 
violation of Miss. Code Ann. § 97-5-23 
because his rights under the Double Jeop- 
ardy Clause were not violated when the 
record clearly evinced two separate acts of 
touching, and the State presented sepa- 
rate and independent proof of each 
charge; defendant sexually assaulted the 
victim in her living room when he commit- 
ted statutory rape and sexually assaulted 
her again when he committed sexual bat- 
tery by inserting his finger into her anus, 
and evidence was presented by numerous 
witnesses that the victim consistently de- 
scribed a second act of touching at a 
different time and in a different location of 
the house. Woods v. State, 30 So. 3d 362 
(Miss. Ct. App. 2009). 

Court found a factual basis to establish 
the charges against an inmate for voyeur- 
ism under Miss. Code Ann. § 97-29-61 
and touching a child for lustful purposes 
under Miss. Code Ann. § 97-5-23(1), given 
that (1) the inmate admitted the facts that 
surrounded the elements for both of the 
crimes, (2) the inmate's daughter reported 
the same story to her grandmother and 
others, and (3) the daughter provided suf- 
ficient facts and detail to support the 
charges. Gaddy v. State, 21 So. 3d 677 
(Miss. Ct. App. 2009), writ of certiorari 
denied by 559 U.S. 1078, 130 S. Ct. 2115, 
176 L. Ed. 2d 741, 2010 U.S. LEXIS 3422, 
78 U.S.L.W. 3611 (2010). 

Evidence was sufficient to convict defen- 
dant of fondling, although defendant ar- 
gued that if he touched the victim at all on 



the breasts, the touching was accidental; 
the circumstances of the case were suffi- 
cient for a reasonable jury to infer that 
defendant's intent in touching the victim 
was to satisfy his lustful desires. Wright v. 
State, 9 So. 3d 447 (Miss. Ct. App. 2009). 

There was no factual basis for defen- 
dant's guilty plea to touching a child for 
lustful purposes; while defendant admit- 
ted to positioning a blanket that was cov- 
ering the child and taking pictures of the 
child's clothed buttocks while the child 
slept, defendant only touched the blanket. 
Carreiro v. State, 5 So. 3d 1170 (Miss. Ct. 
App. 2009). 

Denial of defendant's motion for a new 
trial after he was convicted of statutory 
rape and unlawful touching of a child fur 
lustful purposes, in violation of Miss. Code 
Ann. §§ 97-3-65(l)(b) and 97-5-23(1), was 
appropriate because defendant's argu- 
ment on appeal raised the same points 
that were part of his trial defense. Defen- 
dant also failed to point to anything in the 
record negating the State's evidence. 
Parramore v. State, 5 So. 3d 1074 (Miss. 
2009). 

Trial court did not err in denying defen- 
dant's motion for a new trial because the 
evidence supported defendant's convic- 
tions for touching a child for lustful pur- 
poses, in violation of Miss. Code. Ann. 
§ 97-5-23(1), and kidnapping; the victim 
testified as to what transpired and identi- 
fied both defendant and defendant's ve- 
hicle. Nix v. State, 8 So. 3d 141 (Miss. 
2009). 

Where the fourteen-year-old victim tes- 
tified that she was visiting her grandpar- 
ent's house when defendant inappropri- 
ately touched her, the evidence was 
sufficient to support the jury's verdict con- 
victing defendant of lustful touching of a 
child pursuant to Miss. Code Ann. § 97-5- 
23; the victim never returned to her 
grandparent's home after the alleged inci- 
dent occurred. While the victim delayed 
three weeks in reporting the alleged inci- 
dent, her actions were consistent with the 
conduct of a person victimized by a sex 
crime; therefore, the trial court did not err 
by denying defendant's motion for a judg- 
ment notwithstanding the verdict. 
Massey v. State, 992 So. 2d 1161 (Miss. 
2008). 
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Jury was faced with the victim's account 
of the crime versus defendant's denial and 
weighing the evidence in the light most 
favorable to the verdict, the court could 
not find that allowing defendant's convic- 
tion under Miss. Code Ann. §§ 97-5-23(1), 
97-3-95(l)(d) to stand would sanction an 
unconscionable injustice. Wilson v. State, 
990 So. 2d 798 (Miss. Ct. App. 2008). 

There was testimony from the victim, 
that defendant had an erection during one 
of the encounters and thus a rational juror 
could have found that defendant's actions 
were lustful, for purposes of his fondling 
conviction under Miss. Code Ann. § 97-5- 
23(1). Wilson v. State, 990 So. 2d 798 
(Miss. Ct. App. 2008). 

Evidence was sufficient to convict a de- 
fendant of fondling, notwithstanding the 
defendant's contention that there was no 
physical evidence, because the victim tes- 
tified that she was fondled by the defen- 
dant and a witness testified that she saw 
the defendant fondling the victim. Miller 
v. State, 982 So. 2d 995 (Miss. Ct. App. 
2008). 

Defendant's conviction for fondling was 
appropriate based on the victim's testi- 
mony that defendant touched or poked her 
"private area" and based on a detective's 
testimony that defendant made several 
incriminating statements during an inter- 
view with the detective. In part, the detec- 
tive testified that defendant acknowl- 
edged that he was just trying to see if he 
could get away with touching the victim. 
Richardson v. State, 990 So. 2d 247 (Miss. 
Ct. App. 2008). 

Defendant's conviction for fondling his 
seven-year-old daughter was appropriate, 
in part because the jury heard the child's 
testimony that defendant performed a 
sexual act on her while she was playing on 
the computer. Any inconsistencies or con- 
tradictions in her testimony were obvi- 
ously resolved by the jury in favor of the 
state. Golden v. State, 984 So. 2d 1026 
(Miss. Ct. App. 2008). 

While defendant was spending the eve- 
ning at the house, the eleven-year-old 
victim testified that someone came into 
her bedroom and rubbed her breasts and 
buttocks and rubbed his penis against her 
legs, with his legs wrapped around her; 
the victim's sister testified that she saw 



defendant in the bedroom. The evidence 
was sufficient to support defendant's con- 
viction for gratification of lust with a child 
under the age of sixteen in violation of 
Miss. Code Ann. § 97-5-23(1). Boone v. 
State, 973 So. 2d 237 (Miss. 2008). 

Defendant's conviction for fondling a 
child under the age of 18 was appropriate 
because the evidence was sufficient. The 
jury had before it defendant's confession 
and the victim's testimony regarding the 
events and the fondling. Pool v. Pool, 989 
So. 2d 920 (Miss. Ct. App. 2008), writ of 
certiorari denied by 993 So. 2d 832, 2008 
Miss. LEXIS 383 (Miss. 2008). 

State adequately proved that defendant 
intended to gratify his lust when he mo- 
lested the victim because the evidence 
indicated that defendant put his hand 
down the victim's shirt and touched her 
bare breast, and the victim testified that 
she tried to get away from defendant but 
that he restrained her. Under such cir- 
cumstances, the jury was permitted to 
draw a reasonable inference that defen- 
dant had an improper purpose in mind; 
touching of this fashion went beyond in- 
nocent "prankish" touching or affectionate 
behavior. Foxworth v. State, 982 So. 2d 
453 (Miss. Ct. App. 2007), writ of certio- 
rari denied by 981 So. 2d 298, 2008 Miss. 
LEXIS 241 (Miss. 2008). 

Sufficient evidence supported defen- 
dant's conviction for two counts of gratifi- 
cation of lust, a violation of Miss. Code 
Ann. § 97-5-23(2), because the victim, de- 
fendant's daughter, testified that defen- 
dant inserted his finger into her vagina 
and rubbed his hands under both her 
swimsuit top and bottom, while witnesses 
at the scene saw defendant place his 
hands under the victim's swimsuit and 
rub her in inappropriate places, and the 
intent to gratify his lust could easily be 
inferred from defendant's actions. McDon- 
ald v. State, 976 So. 2d 942 (Miss. Ct. App. 
2007), writ of certiorari denied en banc by 
977 So. 2d 343, 2008 Miss. LEXIS 96 
(Miss. 2008), writ of certiorari denied by 
555 U.S. 846, 129 S. Ct. 90, 172 L. Ed. 2d 
77, 2008 U.S. LEXIS 7290, 77 U.S.L.W. 
3199 (2008). 

Trial court did not err by not allowing 
defendant to introduce evidence concern- 
ing the circumstances of his divorce and 
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custody battle with his daughter's mother 
because he produced no evidence, other 
than his assertions, that his ex-wife was 
involved in the actions leading up to de- 
fendant's conviction for molesting his 
daughter under Miss. Code Ann. § 97-5- 
23(2); the ex-wife was not a witness to the 
incident nor was she involved in bringing 
charges against defendant, and a close 
mother-daughter relationship was not 
sufficient evidence to show that either the 
ex-wife instructed her daughter to inform 
the authorities of the molestation or that 
the daughter fabricated the charge on her 
own. McDonald v. State, 976 So. 2d 942 
(Miss. Ct. App. 2007), writ of certiorari 
denied en banc by 977 So. 2d 343, 2008 
Miss. LEXIS 96 (Miss. 2008), writ of cer- 
tiorari denied by 555 U.S. 846, 129 S. Ct. 
90, 172 L. Ed. 2d 77, 2008 U.S. LEXIS 
7290, 77 U.S.L.W. 3199 (2008). 

Evidence was sufficient to convict defen- 
dant of fondling of a child where there was 
ample evidence to support the jury's ver- 
dict; the jury heard the victim's testimony 
in which she described the various inap- 
propriate ways defendant touched her, 
and the jury also heard defendant's re- 
corded phone conversations with the vic- 
tim. Williams v. State, 970 So. 2d 727 
(Miss. Ct. App. 2007). 

At trial for fondling and sexual battery, 
it was not error under the circumstances 
presented to accept a witness as an expert 
in the field of child abuse, allow an 
unredacted videotape of the child victim's 
interview to be admitted into evidence, or 
to allow the victim's mother to testify as to 
statements that the victim made to her. 
Hodgin v. State, 964 So. 2d 492 (Miss. 
2007). 

Although defendant alleged that he was 
not allowed to demonstrate bias or preju- 
dice, the trial court did not abuse its 
discretion in determining that the moth- 
er's motive of money was a collateral mat- 
ter that would not help the jury decide 
whether the statutory rape or fondling 
occurred; thus, pursuant to Miss. R. Evid. 
103(a), the trial court did not err in ex- 
cluding that evidence. Poynor v. State, 962 
So. 2d 68 (Miss. Ct. App. 2007), writ of 
certiorari denied en banc by 962 So. 2d 38, 
2007 Miss. LEXIS 416 (Miss. 2007). 

Directed verdict was properly denied for 
a conviction under Miss. Code Ann. § 97- 



5-23(1) because a child testified that de- 
fendant rubbed his bare behind in a ve- 
hicle, and despite the fact that no baby oil 
was found on his body, the child testified 
that defendant had masturbated with the 
baby oil; it did not matter that the victim 
did not inform people of the incident when 
defendant made several stops. Potts v. 
State, 955 So. 2d 913 (Miss. Ct. App. 
2007). 

Trial court did not err by denying defen- 
dant's motion for judgment notwithstand- 
ing the verdict because there was suffi- 
cient evidence to convict defendant of both 
sexual battery and fondling; the victim 
testified that, inter alia: (1) defendant 
licked her everywhere, including between 
her legs and her chest; (2) defendant pen- 
etrated the victim's vagina with his 
tongue; (3) defendant pulled off the vic- 
tim's panties in order to fondle and lick 
her; (4) defendant pulled up her shirt to 
lick her chest; (5) defendant tried to insert 
his thumb inside the victim; (6) and the 
victim was 13 years old at the time, and 
defendant was her stepfather. Ivy v. State, 
949 So. 2d 748 (Miss. 2007). 

Trial court did not err by denying defen- 
dant's motion for a new trial because the 
evidence weighed in the light most favor- 
able to the verdict supported the jury's 
resolution of the conflicting testimony; the 
evidence presented in defendant's trial for 
sexual battery and fondling included: (1) 
the victim's testimony in graphic detail as 
to the licking and touching that she en- 
dured from defendant; (2) defendant exer- 
cised his right to testify and testified that 
he did nothing wrong to the victim, his 
stepdaughter, but that the victim just 
wanted him out of the house; and (3) an 
investigator testified regarding what de- 
fendant stated in his written statement as 
well as statements defendant made that 
he did not want in the written statement. 
Ivy v. State, 949 So. 2d 748 (Miss. 2007). 

Where a doctor who examined the vic- 
tim testified that the victim's rectum was 
swollen and there was a tear on the open- 
ing into the rectum, and he stated that 
those injuries were consistent with sexual 
battery, the evidence clearly indicated 
that the victim was sexually penetrated 
pursuant to the sexual battery statute, 
Miss. Code Ann. § 97-3-95(l)(d); with re- 
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gard to the statement by the victim's 
grandmother that the victim had told lies 
before, the evidence did not rise to the 
level of conflicting evidence warranting a 
lustful touching jury instruction, and thus 
the trial court did not err in denying the 
jury instruction on the lesser-included of- 
fense of lustful touching. Divine v. State, 
947 So. 2d 1017 (Miss. Ct. App. 2007). 

Defendant was not entitled to reversal 
of his conviction for fondling a child in 
violation of Miss. Code Ann. § 97-5-23 
because, inter alia: (1) the evidence was 
sufficient to enable a reasonable juror to 
find defendant guilty beyond a reasonable 
doubt, (2) the trial court did not improp- 
erly limit cross-examination of the victim 
in violation of defendant's rights under 
USCS Const. Amend. 6 and Miss. Const. 
Art. Ill, § 26, because testimony concern- 
ing the victim's past sexual behavior was 
properly excluded under Miss. R. Evid. 
412; (3) since defendant failed to object at 
trial to the qualification of an expert wit- 
ness under Miss. R. Evid. 702, the issue 
was waived; and (4) under Miss. R. Evid. 
615(3), the expert witness was properly 
allowed to remain in the court room so 
that she could base her opinion on facts 
learned at the trial pursuant to Miss. R. 
Evid. 703. Aguilar v. State, 955 So. 2d 386 
(Miss. Ct. App. 2006). 

Evidence was sufficient to convict defen- 
dant of fondling the 15-year-old victim 
under Miss. Code Ann. § 97-5-23 because: 
(1) the state offered direct evidence in the 
form of the victim's testimony and defen- 
dant's statement to the police; and (2) 
recognition that defendant touched the 
victim to satisfy his lustful desires could 
arise from the circumstances of the en- 
counter. Mingo v. State, 944 So. 2d 18 
(Miss. 2006). 

Insured, an agent, and two owners were 
not entitled to coverage under a commer- 
cial general liability policy with regard to 
lawsuits filed against them, which alleged 
that the insured, the agent, and the own- 
ers acted negligently by allowing an offi- 
cer to sexually molest certain females, as 
the policy contained an exclusion for inju- 
ries that arose out of a willful violation of 
a penal statute, and the officer's alleged 
sexual misconduct violated Miss. Code 
Ann. § 97-5-23. Md. Cas. Co. v. Lab Disc. 



Drug, Inc., 468 F. Supp. 2d 862 (S.D. Miss. 
2006). 

Defendant's conviction for two counts of 
child fondling, in violation of Miss. Code 
Ann. § 97-5-23(2), was supported by sub- 
stantial evidence where defendant's 13- 
and 14-year-old daughters testified that 
he rubbed his penis on their thighs; one 
daughter also testified that defendant 
eventually ejaculated on her. Boykin v. 
State, 941 So. 2d 892 (Miss. Ct. App. 
2006). 

Defendant's conviction for fondling was 
appropriate because the fact that the vic- 
tim's father was in prison for child moles- 
tation was not relevant evidence under 
Miss. R. Evid. 401 since the evidence 
regarding the victim's father did not affect 
the credibility of the victim and she had 
not seen her father in over four years; 
thus, the father was not responsible for 
committing the crime, contrary to defen- 
dant's suggestion. Higdon v. State, 938 So. 
2d 340 (Miss. Ct. App. 2006). 

Eleven-year-old victim testified that de- 
fendant propositioned her to play a devi- 
ant game of hide-and-seek and began 
touching her on the thigh; that conduct 
clearly constituted touching and handling 
a child for lustful purposes under the 
provisions of Miss. Code Ann. § 97-5-23. 
Also, the corroborated testimony of the 
victim provided a sound basis for the 
jury's determination of guilt; thus, the 
evidence was sufficient to convict defen- 
dant of touching and handling a child for 
lustful purposes. Smith v. State, 925 So. 
2d 825 (Miss. 2006). 

Where defendant appealed his convic- 
tion of three counts of fondling child vic- 
tims, asserting that the testimony of the 
State's expert forensic interviewer should 
not have been allowed because the foren- 
sic interviewer could not cite evidence 
that her methods had ever been indepen- 
dently tested, nor could she shed any light 
on the rate of error regarding her inter- 
viewing methods, and the expert's meth- 
ods were unreliable, as there was no 
single accrediting or sanctioning body for 
the field of forensic interviewing, and the 
State properly countered that (1) the area 
of investigations of sexual abuse cases, 
especially through interviews, was a com- 
petent area of expertise, (2) the expert's 
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testimony was based upon sufficient facts 
and data, as she testified in detail how she 
conducted her interview with the victim 
and what the victim told her; (3) the 
testimony was the product of reliable 
principles and methods, despite the gen- 
eral consensus within the field that there 
was no single "right way" to conduct an 
interview; and (4) the expert applied the 
principles and methods of her interview- 
ing skills reliably to the facts of the case, 
the trial court did not abuse its discretion 
in admitting the expert testimony. 
Mooneyham v. State, 915 So. 2d 1102 
(Miss. Ct. App. 2005). 

Evidence was sufficient to have con- 
victed defendant of touching a child for 
lustful purposes, where: (1) defendant was 
forty-six years old when the incident oc- 
curred; (2) the victim, who was twelve 
years old when the incident occurred, gave 
compelling testimony and other witnesses 
for the State testified that the mother 
screamed and yelled at defendant as he 
was lying on the floor next to the mattress 
where the victim slept that night; and (3) 
the jury chose to believe the testimony of 
the victim as to what happened and could 
have reasonably inferred that defendant's 
actions were prompted by the need to 
gratify his lust or indulge his depraved 
sexual desires. Weathersby v. State, 919 
So. 2d 1146 (Miss. Ct. App. 2005). 

Where defendant was convicted of 
touching a child for lustful purposes, the 
trial court did not abuse its discretion in 
denying his motion for a new trial because 
although there were two versions of what 
happened, it was the function of the jury 
to pass upon the credibility of the evi- 
dence, and the jury obviously found the 
State's version more credible; from the 
evidence presented at trial, reasonable 
jurors could have found beyond a reason- 
able doubt that defendant was guilty of 
touching a child for lustful purposes. 
Weathersby v. State, 919 So. 2d 1146 
(Miss. Ct. App. 2005). 

Evidence was sufficient to convict defen- 
dant of two counts of touching a child for 
lustful purposes where, even though the 
minor victims' testimony slightly differed 
regarding the events of the sexual abuse, 
the word of the victim of a sex crime, even 
if unsupported, was sufficient to support a 



guilty verdict when that testimony had 
not been discredited or contradicted by 
credible evidence; based on the evidence 
presented, the jury decided which testi- 
mony to accept and which to reject and 
returned a reasonable verdict. Bradley v. 
State, 921 So. 2d 385 (Miss. Ct. App. 
2005). 

From the colloquies set forth in the 
record, the child psychologist did not offer 
a direct opinion that the child fondling 
victim was telling the truth. However, 
whether his testimony ran afoul of the 
prohibition against syndrome testimony 
was a closer question; while the psycholo- 
gist did not specifically testify that the 
victim displayed the "so-called typical 
characteristics" of child-victims of sexual 
abuse, he came very close, but there was 
no reversible error because defendant 
never objected to the testimony on the 
basis that he urged on appeal. Barnes v. 
State, 906 So. 2d 16 (Miss. Ct. App. 2004), 
writ of certiorari denied by 904 So. 2d 184, 
2005 Miss. LEXIS 430 (Miss. 2005). 

Court of appeals erred when it reversed 
defendant's conviction for molestation 
where molestation was a lesser included 
offense of sexual battery; defendant's ac- 
tions were done with the purpose of grati- 
fying his lust, and the victim was under 
the age of 14 at the time of the incident, 
and defendant's acts of grabbing the vic- 
tim, touching her genital area, and touch- 
ing himself, demonstrated that he was 
gratifying his lust, and intent could be 
inferred from a defendant's actions. Friley 
v. State, 879 So. 2d 1031 (Miss. 2004). 

Defendant's conviction was affirmed; 
the 13-year-old victim's testimony that 
defendant massaged her nipple the entire 
time they were riding a three-wheeler 
together was sufficient to prove defendant 
touched for the purpose of satisfying his 
lustful desires. Ladnier v. State, 878 So. 
2d 926 (Miss. 2004). 

Jury's verdict that defendant was guilty 
of gratification of lust was not against the 
weight of the evidence, where the evi- 
dence showed that defendant surrepti- 
tiously entered the bedroom where chil- 
dren were sleeping, and touched the body 
of one of the girls; when he was observed, 
he ran from the room; and he later re- 
turned and grabbed the legs of the child, 
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tried to pull her from the bed, then again 
ran from the room after being observed by 
others. Jordan v. State, 868 So. 2d 1065 
(Miss. Ct. App. 2004). 

Where nine-year-old victim testified 
that defendant kissed the victim on her 
lips, touched the victim's breasts, asked 
the victim if it felt good, and told her not to 
tell anyone, while defendant asserted the 
touching was not sexually motivated, 
credibility was a jury issue, the evidence 
was sufficient to sustain defendant's con- 
viction for unlawful touching of a child for 
lustful purposes, and defendant's motion 
for a new trial was properly denied. Smith 
v. State, 867 So. 2d 276 (Miss. Ct. App. 
2004). 

Discrepancies in a child's prior state- 
ments regarding sexual abuse by defen- 
dant, a male relative, were not so damag- 
ing to the child's credibility as to have 
compelled the conclusion that the jury had 
abused its discretion in finding that she 
had truthfully related the events of the 
two encounters with defendant that led to 
the charges; the examining doctor testi- 
fied, based on her professional experience, 
that it was not uncommon for a child 
sexual abuse victim to give different ver- 
sions of events when talking to different 
people because, among other consider- 
ations, a child in that situation was often 
inclined to conceal or even deny matters if 
the child was made uncomfortable or fear- 
ful of the person making inquiry. Sharp v. 
State, 862 So. 2d 576 (Miss. Ct. App. 
2004). 

There certainly was evidence to support 
conviction of one count of touching a child 
for lustful purposes, a violation of former 
Miss. Code Ann. § 97-5-23(1), where, dur- 
ing the child's testimony, she stated that 
defendant had touched her all over her 
body with his hands. Peters v. State, 864 
So. 2d 983 (Miss. Ct. App. 2004). 

Each of the minor victims testified to 
being fondled by defendant and the testi- 
mony of the minor victims was corrobo- 
rated and given credence by defendant's 
statements to the police that defendant 
had homosexual tendencies and defen- 
dant's admissions to touching the genital 
area of each of the minor victims; thus, the 
evidence was sufficient to sustain defen- 
dant's convictions for fondling, and a new 



trial was not warranted. Poe v. State, 872 
So. 2d 686 (Miss. Ct. App. 2003), writ of 
certiorari denied by 873 So. 2d 1032, 2004 
Miss. LEXIS 519 (Miss. 2004). 

Evidence was sufficient to convict defen- 
dant of touching of a child for lustful 
purposes where the unsupported word of 
the victim was sufficient to support a 
guilty verdict where the testimony was 
not discredited or contradicted by other 
credible evidence, especially if the conduct 
of the victim was consistent with the con- 
duct of one who had been victimized by a 
sex crime; the victim's testimony was not 
discredited or contradicted. Byars v. State, 
835 So. 2d 965 (Miss. Ct. App. January 28, 
2003). 

Evidence was sufficient where the 10- 
year-old victim gave a statement to the 
police, alleging that defendant had com- 
mitted sexual acts on her; the child was 
not presumed to be dishonest; and the 
McClain standard was riot met and rever- 
sal was thus not required. Parker v. State, 
825 So. 2d 59 (Miss. Ct. App. 2002). 

Evidence was sufficient to establish 
that the defendant fondled a child where 
the victim, her sister, and a school coun- 
selor who the victim spoke to shortly after 
the incident all testified that the defen- 
dant approached the victim from behind 
while unclothed, rubbed her breasts with 
his hands, and rubbed his penis on her 
buttocks. Peet v. State, 811 So. 2d 380 
(Miss. Ct. App. 2001). 

Evidence was sufficient to support a 
conviction where (1) the defendant was 
over 18 years old and the victim was 14 
years old at the time of the incident at 
issue, (2) the victim testified that she 
awakened to find the defendant on top of 
her and that he "put his private part 
inside of [her] and started moving 
around," and (3) a nurse testified that her 
physical examination of the victim re- 
vealed that there were no signs of sexual 
penetration, but that there were numer- 
ous signs of external contact that could be 
related to sexual molestation. Jones v. 
State, 783 So. 2d 771 (Miss. Ct. App. 
2000). 

Evidence was sufficient to support a 
conviction where the victim testified that 
the defendant fondled her breasts and 
genitalia and that she suffered from Hun- 



585 



§ 97-5-23 



Crimes 



tington's disease, notwithstanding defen- 
dant's assertion that he merely tried to 
help her get up from where she had fallen 
on the floor; thus, the defendant was not 
entitled to judgment notwithstanding the 
verdict or a new trial. Sherrod v. State, 
755 So. 2d 569 (Miss. Ct. App. 2000). 

Evidence was insufficient to support a 
conviction under this section where (1) the 
only evidence of the defendant's activities 
consisted of testimony that, in a car 
crowded with children, he was engaged in 
a game involving contact of only the brief- 
est duration consisting of a pinch that was 
followed by a laughing attempt to place 
the blame for the contact on one of the 
other children, (2) there was no evidence 
of any attempt to grope or rub either of the 
children in a sexually suggestive manner, 
and (3) there was no evidence that the 
defendant was unnaturally aroused or 
sexually excited by this seemingly prank- 
ish behavior. Bradford v. State, — So. 2d 
— , 1999 Miss. App. LEXIS 1777 (Miss. Ct. 
App. 1999). 

In a prosecution for touching a child for 
a lustful purpose under this section, aris- 
ing from the defendant's sexual molesta- 
tion of a child who attended his wife's 
daycare center, evidence of other crimes 
concerning other children was admissible 
since the defendant's conduct toward 
other children at the daycare center was 
integrally related in time, place and fact 
to his conduct toward the victim. Baine v. 
State, 604 So. 2d 258 (Miss. 1992). 

In a prosecution for child fondling, tes- 
timony that the defendant had exposed 
himself to children other than the victim 
was not admissible to show the defen- 
dant's custom of criminal action and lust- 
ful disposition toward children in general; 
evidence of other sexual relations is lim- 
ited to those between the defendant and 
the particular victim to show the lustful, 
lascivious disposition of the defendant to- 
ward that victim. Mitchell v. State, 539 
So. 2d 1366 (Miss. 1989). 

In proving gratification of lust pursuant 
to this section, which prohibits a person 
over the age of 18 from having contact 
with a child under the age of 14 for lustful 
purposes, the state bears the burden of 
proving that the person so charged was 
above 18 years of age. Crenshaw v. State, 
520 So. 2d 131 (Miss. 1988). 



Defendant's intent to commit crime of 
gratification of lust can be determined 
from acts of accused and his conduct and 
inferences of guilt may be fairly deducible 
from all circumstances, where testimony 
showed that on numerous occasions over 
course of one to 2 years, defendant had 
rubbed vaginal area of 9-year-old female. 
Shive v. State, 507 So. 2d 898 (Miss. 1987). 

At trial of child fondling charge, the age 
of the child-victim was properly proved by 
testimony of the victim and of her mother, 
while the defendant's age was in his ad- 
mission to arresting officers. Bandy v. 
State, 495 So. 2d 486 (Miss. 1986). 

There was ample evidence for the jury 
to find that defendant was guilty of the 
crime of fondling a child, given the admis- 
sion of defendant's statement and the tes- 
timony of the prosecuting witness. Harrell 
v. State, 357 So. 2d 643 (Miss. 1978). 

In a prosecution under this section 
[Code 1942, § 2052] testimony of the out- 
raged female does not require corrobora- 
tion. Pittman v. State, 236 Miss. 592, 111 
So. 2d 415 (1959). 

Evidence held sufficient to sustain con- 
viction for violation of the person of a 
female child under 13 years of age. Mad- 
dox v. State, 230 Miss. 529, 93 So. 2d 649 
(1957). 

Evidence held sufficient to sustain con- 
viction for violation of the person of a 
female child under thirteen years of age. 
Allen v. State, 175 Miss. 745, 166 So. 922 
(1936). 

4. Sentence. 

Appellant's sentences for the sexual ex- 
ploitation of a minor in violation of Miss. 
Code Ann. § 97-5-33(6) and fondling in 
violation of Miss. Code Ann. § 97-5-23(2) 
were witin the limits prescribed by the 
statutes; appellant faced up to eighty-five 
years in prison, and the circuit court sen- 
tenced him to the maximum sentence on 
all charges but required the sentences to 
run concurrently, effectively reducing ap- 
pellant's sentence by forty-five years. 
Argol v. State, — So. 3d — , 2013 Miss. 
App. LEXIS 143 (Miss. Ct. App. Apr. 2, 
2013), writ of certiorari denied by 131 So. 
3d 577, 2014 Miss. LEXIS 59 (Miss. 2014), 
writ of certiorari denied by 131 So. 3d 577, 
2014 Miss. LEXIS 60 (Miss. 2014). 
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Defendant's sentence was not illegal be- 
cause, for the fondling count, defendant 
was sentenced to twelve years, with three 
years post-release supervision, which, 
when combined, was for fifteen years and 
was within the statutory limits. Moore v. 
State, 112 So. 3d 1084 (Miss. Ct. App. 
2013). 

Defendant's motion for postconviction 
relief was properly dismissed because it 
was untimely under Miss. Code Ann. 
§ 99-39-5(2) and defendant's sentence 
was not illegal since it was undeniably 
less than the 15-year maximum sentence 
for touching a child for lustful purposes 
under Miss. Code Ann. § 97-5-23(1). 
Desemar v. State, 99 So. 3d 279 (Miss. Ct. 
App. Oct. 16, 2012). 

Terms of an inmate's sentences were 
within the statutory limits of Miss. Code 
Ann. §§ 97-29-61, 97-5-23(1) and thus the 
claim that the trial court erred in sentenc- 
ing the inmate to maximum sentences 
was without merit. Gaddy v. State, 21 So. 
3d 677 (Miss. Ct. App. 2009), writ of cer- 
tiorari denied by 559 U.S. 1078, 130 S. Ct. 
2115, 176 L. Ed. 2d 741, 2010 U.S. LEXIS 
3422, 78 U.S.L.W. 3611 (2010). 

Denial of appellant's, an inmate's, mo- 
tion for postconviction relief was appropri- 
ate because his sentence was within the 
prescribed limits of Miss. Code Ann. § 97- 
5-23 and it did not exceed the maximum 
term allowed by statute. Bowling v. State, 
12 So. 3d 607 (Miss. Ct. App. 2009). 

Denial of defendant's motion for post- 
conviction relief on grounds that his guilty 
plea was not voluntary was proper as he 
was not prejudiced by his lack of under- 
standing of the proper sentencing range; 
he only received a 12-year sentence for 
each of three counts, to run concurrently, 
of touching a child for lustful purposes, 
when he could have received over 30 
years. Pope v. State, 922 So. 2d 828 (Miss. 
Ct. App. 2006), writ of certiorari dismissed 
by 929 So. 2d 923, 2006 Miss. LEXIS 234 
(Miss. 2006). 

In a case where defendant was con- 
victed of three counts of fondling the 15- 
year-old victim under Miss. Code Ann. 
§ 97-5-23, defendant's three 10-year con- 
secutive sentences under Miss. Code Ann. 
§ 99-19-21 were not disproportionate to 
defendant's crimes, were within the limits 



set by statute, and did not violate the 
Eighth Amendment. Mingo v. State, 944 
So. 2d 18 (Miss. 2006). 

Where defendant was sentenced to five 
years of incarceration, a 10 year sus- 
pended sentence, and five years post-re- 
lease supervision, defendant's sentence 
was well within the statutory maximum of 
Miss. Code Ann. § 97-5-23 because a de- 
fendant's period of supervised release was 
not counted toward the defendant's time 
served. Hobson v. State, 910 So. 2d 1139 
(Miss. Ct. App. 2005). 

The retroactive application of an 
amendment to the statute pertaining to 
sentencing was an ex post facto violation 
where it resulted in a longer sentence 
than that allowed under the version of the 
statute that existed at the time of the 
crime. McGowan v. State, 742 So. 2d 1183 
(Miss. Ct. App. 1999). 

5. Defense. 

The defense of mistake of age is not 
available to a person accused of fondling a 
child under the age of 14. Todd v. State, 
806 So. 2d 1086 (Miss. 2001). 

6. Ineffective assistance of counsel. 

Denial of post-conviction relief was 
proper as the sentence imposed was 
within the statutory mandate, the peti- 
tioner failed to claim his guilty plea to 
touching a child for lustful purposes under 
Miss. Code Ann. § 97-5-23(1) was not 
freely, voluntarily, and intelligently given, 
and he did not request a reversal of his 
guilty plea due to his trial counsel's al- 
leged ineffective assistance. Lewis v. 
State, 988 So. 2d 942 (Miss. Ct. App. 
2008). 

Where there was nothing in the record 
before the appellate court that would have 
permitted a meaningful analysis of what 
uncalled witnesses might have testified to 
or whether there might have been compel- 
ling reasons not to call them even if they 
were prepared to offer the testimony de- 
fendant in his brief contended they would, 
defendant's ineffective assistance of coun- 
sel claim could only be raised by means of 
a motion for postconviction relief. Sharp v. 
State, 862 So. 2d 576 (Miss. Ct. App. 
2004). 

7. Lesser nonincluded offenses. 

Where defendant was indicted for 
sexual battery, it was not plain error for 
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the trial court to convict defendant of the 
crime of touching and handling a child for 
lustful purposes; unlawful touching was 
not a lesser-included offense of sexual 
battery, however, unlike in Friley v. State; 
not only did defendant not object to the 
lesser offense instruction, defendant of- 
fered an instruction on the form of verdict 
that asked the jury to determine whether 
defendant was guilty of the lesser crime of 
touching and handling a child for lustful 
purposes. Dupuis v. State, — So. 2d — , 
2003 Miss. App. LEXIS 1268 (Miss. Ct. 
App. June 24, 2003). 

8. Jury instructions. 

Trial court did not err by giving a lesser- 
included-offense jury instruction regard- 
ing fondling under the count charging 
defendant with sexual battery because 
ample evidence supported the lesser-in- 
cluded offense of fondling, and the intent 
element of fondling could be inferred from 
defendant's actions. Jenkins v. State, 131 
So. 3d 544 (Miss. 2013), modified and 
rehearing denied by 2014 Miss. LEXIS 
133 (Miss. Feb. 20, 2014). 

Where defendant claimed his medica- 
tion rendered him unconscious of his al- 
leged fondling of a child, the trial court did 
not err in refusing his instruction on "le- 
gal unconsciousness due to involuntary 
intoxication," as it charged the jury on the 
requisite mens rea and gave defendant 



the opportunity to present his defense 
that any inappropriate act was due to 
effects of the medication. Fortune v. State, 
110 So. 3d 831 (Miss. Ct. App. 2013). 

Where a child testified that defendant 
sodomized him while they were in a 
chicken house in Lena, Mississippi, which 
the boy believed was in Scott County, as 
Lena was in fact in Leake County, and the 
jury was never instructed that it had to 
find beyond a reasonable doubt that the 
crime had occurred in Scott County — an 
essential element of the offense — defen- 
dant's conviction of fondling the child was 
reversed. Rogers v. State, 95 So. 3d 623 
(Miss. Aug. 16, 2012). 

In a case in which defendant appealed 
his conviction for fondling a child under 
the age of 16, in violation of Miss. Code 
Ann. § 97-5-23, he argued unsuccessfully 
that he was denied a fair trial because 
jury instruction number five impermissi- 
bly shifted the burden of proof from the 
State to him, thereby requiring him to 
prove his innocence. Jury instruction 
number five did not impermissibly shift 
the burden of proof to defendant, and 
when that instruction was considered in 
combination with instructions seven and 
eight, his presumption of innocence and 
the State's burden of proof were fairly and 
accurately announced and any potential 
for juror confusion was removed. Johnson 
v. State, 19 So. 3d 145 (Miss. Ct. App. 
2009). 
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Sex Crimes (Matthew Bender). 

Paul DerOhannessian II, Sexual As- 
sault Trials, Second Edition (Michie). 
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§ 97-5-24. Sexual involvement of school employee with stu- 
dent; duty to report; penalties for failure to report; immu- 
nity from civil liability for report made in good faith. 

If any person eighteen (18) years or older who is employed by any public 
school district or private school in this state is accused of fondling or having 
any type of sexual involvement with any child under the age of eighteen (18) 
years who is enrolled in such school, the principal of such school and the 
superintendent of such school district shall timely notify the district attorney 
with jurisdiction where the school is located of such accusation, the Mississippi 
Department of Education and the Department of Human Services, provided 
that such accusation is reported to the principal and to the school superinten- 
dent and that there is a reasonable basis to believe that such accusation is 
true. Any superintendent, or his designee, who fails to make a report required 
by this section shall be subject to the penalties provided in Section 37-11-35. 
Any superintendent, principal, teacher or other school personnel participating 
in the making of a required report pursuant to this section or participating in 
any judicial proceeding resulting therefrom shall be presumed to be acting in 
good faith. Any person reporting in good faith shall be immune from any civil 
liability that might otherwise be incurred or imposed. 

SOURCES: Laws, 1994, ch. 595, § 11; Laws, 2011, ch. 514, § 2, eff from and after 
passage (approved Apr. 26, 2011.) 

Editor's Note — Laws, 1994, ch. 595, § 10, eff from and after July 1, 1994, provides 
as follows: 

"SECTION 10. Unless otherwise prohibited or restricted by other laws or constitu- 
tional provisions of this state, the provisions of Section 97-5-24 shall apply to both 
public and private schools." 

Cross References — Additional monetary assessment for violation of this section 
when committed against a minor to be deposited in Mississippi Children's Trust Fund, 
see § 99-19-75. 

JUDICIAL DECISIONS 



1. Duty not triggered. 

2. Applicable standard. 

1. Duty not triggered. 

Judgment was properly entered for a 
school district in a case alleging negli- 
gence per se and other causes of action 
because an unsubstantiated rumor of an 
inappropriate relationship between a 
teacher and a student, without more, was 
insufficient to trigger a reporting duty 
under Miss. Code Ann. § 97-5-24; Miss. 
Code Ann. § 43-21-353 did not apply since 
the teacher was not a person responsible 
for the student's care or support, and 
there was no evidence that the type of 
conduct applicable to § 43-21-353 had oc- 



curred. Brown v. Pontotoc County Sch. 
Dist. (In re Doe), 957 So. 2d 410 (Miss. Ct. 
App. 2007). 

2. Applicable standard. 

Standard enunciated in T.M. v. Noblitt, 
650 So. 2d 1340 (Miss. 1995), was applied 
to a case where a school district did not 
report a relationship between a teacher 
and a student; under the "personal judg- 
ment and discretion" standard, a trial 
court did not err in determining that the 
district did not know of the relationship 
between them based on one unsubstanti- 
ated rumor. Brown v. Pontotoc County 
Sch. Dist. (In re Doe), 957 So. 2d 410 
(Miss. Ct. App. 2007). 



589 



§ 97-5-25 



Crimes 



RESEARCH REFERENCES 



Practice References. Anthony 
Morosco, The Prosecution and Defense of 
Sex Crimes (Matthew Bender). 

§ 97-5-25. Repealed. 



Paul DerOhannessian II, Sexual As- 
sault Trials, Second Edition (Michie). 



Repealed by Laws, 1997, ch. 578, § 16, eff from and after February 1, 
1998. 

[Codes, 1892, § 1005; 1906, § 1082; Hemingway's 1917, § 809; 1930, 
§ 829; 1942, § 2055; Laws, 1994, ch. 486, § 8] 

Editor's Note — Former § 97-5-25 prohibited the sale or gift of tobacco to children. 
For provisions in effect after February 1, 1998, see Mississippi Juvenile Tobacco 
Access Prevention Act, §§ 97-32-1 et seq. 

§ 97 -5-27. Dissemination of sexually oriented material to per- 
sons under eighteen years of age; use of computer for 
purpose of luring or inducing persons under eighteen years 
of age to engage in sexual contact. 

(1) Any person who intentionally and knowingly disseminates sexually 
oriented material to any person under eighteen (18) years of age shall be guilty 
of a misdemeanor and, upon conviction, shall be fined for each offense not less 
than Five Hundred Dollars ($500.00) nor more than Five Thousand Dollars 
($5,000.00) or be imprisoned for not more than one (1) year in the county jail, 
or be punished by both such fine and imprisonment. A person disseminates 
sexually oriented material within the meaning of this section if he: 

(a) Sells, delivers or provides, or offers or agrees to sell, deliver or 
provide, any sexually oriented writing, picture, record or other representa- 
tion or embodiment that is sexually oriented; or 

(b) Presents or directs a sexually oriented play, dance or other perfor- 
mance or participates directly in that portion thereof which makes it 
sexually oriented; or 

(c) Exhibits, presents, rents, sells, delivers or provides, or offers or 
agrees to exhibit, present, rent or to provide any sexually oriented still or 
motion picture, film, filmstrip or projection slide, or sound recording, sound 
tape or sound track or any matter or material of whatever form which is a 
representation, embodiment, performance or publication that is sexually 
oriented. 

(2) For purposes of this section, any material is sexually oriented if the 
material contains representations or descriptions, actual or simulated, of 
masturbation, sodomy, excretory functions, lewd exhibition of the genitals or 
female breasts, sadomasochistic abuse (for the purpose of sexual stimulation or 
gratification), homosexuality, lesbianism, bestiality, sexual intercourse, or 
physical contact with a person's clothed or unclothed genitals, pubic area, 
buttocks, or the breast or breasts of a female for the purpose of sexual 
stimulation, gratification or perversion. 
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(3)(a) A person is guilty of computer luring when: 

(i) Knowing the character and content of any communication of 
sexually oriented material, he intentionally uses any computer communi- 
cation system allowing the input, output, examination or transfer of 
computer data or computer programs from one (1) computer to another, to 
initiate or engage in such communication with a person under the age of 
eighteen (18); and 

(ii) By means of such communication he importunes, invites or 
induces a person under the age of eighteen (18) years to engage in sexual 
intercourse, deviant sexual intercourse or sexual contact with him, or to 
engage in a sexual performance, obscene sexual performance or sexual 
conduct for his benefit. 

(b) A person who engages in the conduct proscribed by this subsection 
(3) is presumed to do so with knowledge of the character and content of the 
material. 

(c) In any prosecution for computer luring, it shall be a defense that: 

(i) The defendant made a reasonable effort to ascertain the true age 
of the minor and was unable to do so as a result of actions taken by the 
minor; or 

(ii) The defendant has taken, in good faith, reasonable, effective and 
appropriate actions under the circumstances to restrict or prevent access 
by minors to the materials prohibited, which may involve any appropriate 
measures to restrict minors from access to such communications, includ- 
ing any method which is feasible under available technology; or 

(hi) The defendant has restricted access to such materials by requir- 
ing use of a verified credit card, debit account, adult access code or adult 
personal identification number; or 

(iv) The defendant has in good faith established a mechanism such 
that the labeling, segregation or other mechanism enables such material 
to be automatically blocked or screened by software or other capabilities 
reasonably available to responsible adults wishing to effect such blocking 
or screening and the defendant has not otherwise solicited minors not 
subject to such screening or blocking capabilities to access that material or 
to circumvent any such screening or blocking. 

(d) In any prosecution for computer luring: 

(i) No person shall be held to have violated this subsection (3) solely 
for providing access or connection to or from a facility, system, or network 
not under that person's control, including transmission, downloading, 
intermediate storage, access software or other related capabilities that are 
incidental to providing such access or connection that do not include the 
creation of the content of the communication. 

(ii) No employer shall be held liable for the actions of an employee or 
agent unless the employee's or agent's conduct is within the scope of his 
employment or agency or the employer, having knowledge of such conduct, 
authorizes or ratifies such conduct, or recklessly disregards such conduct. 

(hi) The limitations provided by this paragraph (d) shall not be 
applicable to a person who is a conspirator with an entity actively involved 
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in the creation or knowing distribution of communications that violate 
such provisions, or who knowingly advertises the availability of such 
communications, nor to a person who provides access or connection to a 
facility, system or network engaged in the violation of such provisions that 
is owned or controlled by such person. 

(e) Computer luring is a felony, and any person convicted thereof shall 
be punished by commitment to the custody of the Department of Corrections 
for a term not to exceed three (3) years and by a fine not to exceed Ten 
Thousand Dollars ($10,000.00). 

(4) Investigation and prosecution of a defendant under this section does 
not preclude prosecution of the defendant for a violation of other applicable 
criminal laws, including, but not limited to, the Mississippi Human Trafficking 
Act, Section 97-3-54 et seq. 

SOURCES: Laws, 1979, ch. 475, § 1; Laws, 2002, ch. 319, § 1; Laws, 2013, ch. 543, 
§ 16, eff from and after July 1, 2013. 

Amendment Notes — The 2013 amendment added (4). 

Cross References — Notification of Department of Education that certificated 
person has been convicted of sex offense, see § 37-3-51. 

Carnal knowledge of step or adopted child or child of cohabitating partner, see 
§ 97-5-41. 

Effect of prior conviction for violation of this section on penalty for violation of 
§ 97-29-101 or § 97-29-103, see § 97-29-109. 

Additional monetary assessment for violation of this section when committed against 
a minor to be deposited in Mississippi Children's Trust Fund, see § 99-19-75. 

Testing for HIV and AIDS of any person convicted under this section, see §§ 99-19- 
201 and 99-19-203. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 



ALR. Applicability of criminal statutes 
relating to offenses against children of a 
specified age with respect to a child who 
has passed the anniversary date of such 
age. 73 A.L.R.2d 874. 

Validity, construction, and effect of stat- 
utes or ordinances prohibiting the sale of 
obscene materials to minors. 93 A.L.R.3d 
297. 

Validity and application of statute ex- 
empting nonmanagerial nonfinancially in- 



terested employees from obscenity pros- 
ecution. 35 A.L.R.4th 1237. 

Obscenity prosecutions: statutory ex- 
emption based on dissemination to per- 
sons or entities having scientific, educa- 
tional, or similar justification for 
possession of such materials. 13 A.L.R.5th 
567. 

Am Jur. 50 Am. Jur. 2d, Lewdness, 
Indecency, and Obscenity, § 30. 



§ 97-5-29. Public display of sexually oriented materials. 

(1) Any person who intentionally and knowingly places sexually oriented 
materials upon public display, or who knowingly and intentionally fails to take 
prompt action to remove such a display from property in his possession after 
learning of its existence shall be guilty of a misdemeanor and upon conviction 



592 



Offenses Affecting Children 



§ 97-5-29 



shall be fined for each offense not less than Five Hundred Dollars ($500.00) nor 
more than Five Thousand Dollars ($5,000.00) or be imprisoned for not more 
than one (1) year in the county jail, or be punished by both such fine and 
imprisonment. 

(2) For purposes of this section any material is sexually oriented if the 
material consists of representations or descriptions of actual or simulated 
masturbation, sodomy, excretory functions, lewd exhibition of the genitals or 
female breasts, sadomasochistic abuse (for the purpose of sexual stimulation or 
gratification), homosexuality, lesbianism, bestiality, sexual intercourse or 
physical contact with a person's clothed or unclothed genitals, pubic area, 
buttocks or the breast or breasts of a female for the purpose of sexual 
stimulation, gratification or perversion. 

(3) A person places sexually oriented material upon public display within 
the meaning of this section if he places the material on or in a billboard, 
viewing screen, theater stage or marquee, newsstand, display rack, window, 
showcase, display case or other similar place, including a viewing screen in a 
vehicle, so that sexually oriented material is easily visible from a public street, 
public road or sidewalk or from areas of public businesses in which minors are 
normally business invitees. 

SOURCES: Laws, 1979, ch. 475, § 2; Laws, 2005, ch. 491, § 4, eff from and after 
July 1, 2005. 

Cross References — Carnal knowledge of step or adopted child or child of 
cohabitating partner, see § 97-5-41. 

Effect of prior conviction for violation of this section on penalty for violation of 
§ 97-29-101 or § 97-29-103, see § 97-29-109. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

Additional monetary assessment for violation of this section when committed against 
a minor to be deposited in Mississippi Children's Trust Fund, see § 99-19-75. 



ATTORNEY GENERAL OPINIONS 



Playing sexually oriented material on 
an electronic media device in an automo- 
bile where the viewing screen is easily 
visible to individuals on the public street, 



road or sidewalk would be a violation of 
this section. Pepper, May 28, 2004, A.G. 
Op. 04-0234. 



RESEARCH REFERENCES 



ALR. Applicability of criminal statutes 
relating of offenses against children of a 
specified age with respect to a child who 
has passed the anniversary date of such 
age. 73 A.L.R.2d 874. 

Validity and application of statute ex- 
empting nonmanagerial nonfinancially in- 



terested employees from obscenity pros- 
ecution. 35 A.L.R.4th 1237. 

Musical sound recording as punishable 
obscenity. 30 A.L.R.5th 718. 

Am Jur. 50 Am. Jur. 2d, Lewdness, 
Indecency, and Obscenity §§ 1, 2, 16. 
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§ 97-5-31. Exploitation of children; definitions. 

As used in Sections 97-5-33 through 97-5-37, the following words and 
phrases shall have the meanings given to them in this section: 

(a) "Child" means any individual who has not attained the age of 
eighteen (18) years. 

(b) "Sexually explicit conduct" means actual or simulated: 

(i) Oral genital contact, oral anal contact, or sexual intercourse, as 
denned in Section 97-3-65, whether between persons of the same or 
opposite sex; 



(ii) Bestiality; 
(hi) Masturbation; 

(iv) Sadistic or masochistic abuse; 

(v) Lascivious exhibition of the genitals or pubic area of any person; 



(vi) Fondling or other erotic touching of the genitals, pubic area, 
buttocks, anus or breast. 

(c) "Producing" means producing, directing, manufacturing, issuing, 
publishing or advertising. 

(d) "Visual depiction" includes, without limitation, developed or unde- 
veloped film and video tape or other visual unaltered reproductions by 
computer. 

(e) "Computer" has the meaning given in Title 18, United States Code, 
Section 1030. 

(f) "Simulated" means any depicting of the genitals or rectal areas that 
gives the appearance of sexual conduct or incipient sexual conduct. 

SOURCES: Laws, 1979, ch. 479, § 1; Laws, 1995, ch. 484, § 1; Laws, 2003, ch. 562, 
§ 1; Laws, 2013, ch. 543, § 17, eff from and after July 1, 2013. 

Amendment Notes — ■ The 2013 amendment rewrote (b)(i), which read: "Sexual 
intercourse, including genital-genital, oral-genital, anal-genital, or oral-anal, whether 
between persons of the same or opposite sex." 

Cross References — Carnal knowledge of step or adopted child or child of 
cohabitating partner, see § 97-5-41. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Crime of cyberstalking, see § 97-45-15. 

Additional monetary assessment for violation of this section when committed against 
a minor to be deposited in Mississippi Children's Trust Fund, see § 99-19-75. 



or 



JUDICIAL DECISIONS 



Jury was justified in its finding that the 
images it viewed depicted "sexually ex- 
plicit conduct" because one tape showed 



1. Evidence. 

2. "Sexually explicit conduct. 



1. Evidence. 



numerous close-ups of only the genitals of 
young boys, which was the only focal 
point; another tape also showed children's 
genitals in almost every depiction and 
from numerous angles. Hood v. State, 17 
So. 3d 548 (Miss. 2009). 



594 



Offenses Affecting Children 



§ 97-5-33 



2. "Sexually explicit conduct." 

On review of defendant's conviction of 
the exploitation of children based upon his 
possession of a videotape depicting nude 
male children and showing closeups of 
their genitals, the court rejected defen- 
dant's argument that his conviction could 
not stand because the children were not 



engaged in sexually explicit conduct and 
held that the jury properly concluded that 
the children were engaged in sexually 
explicit behavior because the depictions 
were designed to elicit a sexual response 
in the viewer. Hood v. State, — So. 3d — , 
2009 Miss. LEXIS 364 (Miss. July 30, 
2009). 



RESEARCH REFERENCES 

ALR. Sexual child abuser's civil liabil- Procedure. 50 Miss. L. J. 763, December, 
ity to child's parent. 54 A.L.R.4th 93. 1979. 

Law Reviews. 1979 Mississippi Su- 
preme Court Review: Criminal Law and 

§ 97-5-33. Exploitation of children; prohibitions. 

(1) No person shall, by any means including computer, cause, solicit or 
knowingly permit any child to engage in sexually explicit conduct or in the 
simulation of sexually explicit conduct for the purpose of producing any visual 
depiction of such conduct. 

(2) No person shall, by any means including computer, photograph, film, 
video tape or otherwise depict or record a child engaging in sexually explicit 
conduct or in the simulation of sexually explicit conduct. 

(3) No person shall, by any means including computer, knowingly send, 
transport, transmit, ship, mail or receive any photograph, drawing, sketch, 
film, video tape or other visual depiction of an actual child engaging in sexually 
explicit conduct. 

(4) No person shall, by any means including computer, receive with intent 
to distribute, distribute for sale, sell or attempt to sell in any manner any 
photograph, drawing, sketch, film, video tape or other visual depiction of an 
actual child engaging in sexually explicit conduct. 

(5) No person shall, by any means including computer, knowingly possess 
or knowingly access with intent to view any photograph, drawing, sketch, film, 
video tape or other visual depiction of an actual child engaging in sexually 
explicit conduct. 

(6) No person shall, by any means including computer, knowingly entice, 
induce, persuade, seduce, solicit, advise, coerce, or order a child to meet with 
the defendant or any other person for the purpose of engaging in sexually 
explicit conduct. 

(7) No person shall by any means, including computer, knowingly entice, 
induce, persuade, seduce, solicit, advise, coerce or order a child to produce any 
visual depiction of adult sexual conduct or any sexually explicit conduct. 

(8) The fact that an undercover operative or law enforcement officer posed 
as a child or was involved in any other manner in the detection and 
investigation of an offense under this section shall not constitute a defense to 
a prosecution under this section. 
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(9) For purposes of determining jurisdiction, the offense is committed in 
this state if all or part of the conduct described in this section occurs in the 
State of Mississippi or if the transmission that constitutes the offense either 
originates in this state or is received in this state. 

SOURCES: Laws, 1979, ch. 479, § 2; Laws, 1988, ch. 558; Laws, 1995, ch. 484, § 2; 
Laws, 2003, ch. 562, § 2; Laws, 2005, ch. 467, § 1; Laws, 2005, ch. 491, § 1; 
Laws, 2007, ch. 376, § 1; Laws, 2013, ch. 412, § 1, eff from and after July 1, 
2013. 

Joint Legislative Committee Note — Section 1 of ch. 467 Laws, 2005, effective 
July 1, 2005 (approved March 29, 2005), amended this section. Section 1 of ch. 491, 
Laws, 2005, effective July 1, 2005 (approved April 19, 2005), also amended this section. 
As set out above, this section reflects the language of Section 1 of ch. 491, Laws, 2005, 
pursuant to Section 1-3-79 which provides that whenever the same section of law is 
amended by different bills during the same legislative session, and the effective dates 
of the amendments are the same, the amendment with the latest approval date shall 
supersede all other amendments to the same section approved on an earlier date. 

Amendment Notes — The 2013 amendment, in (5), inserted "knowingly" proceeding 
"possess" and inserted "or knowingly access with intent to view" thereafter. 

Cross References — Notification of Department of Education that certificated 
person has been convicted of sex offense, see § 37-3-51. 

Exploitation of child, as provided in this section, defined as crime of violence, see 
§ 97-3-2. 

Carnal knowledge of step or adopted child or child of cohabitating partner, see 
§ 97-5-41. 

Mandatory reporting of offense under this section relating to exploitation of children 
when committed by an adult against a minor under the age of sixteen, see § 97-5-51. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Time limitation on prosecution, see § 99-1-5. 

Additional monetary assessment for violation of this section when committed against 
a minor to be deposited in Mississippi Children's Trust Fund, see § 99-19-75. 

Testing for HIV and AIDS of any person convicted under this section, see §§ 99-19- 
201 and 99-19-203. 

JUDICIAL DECISIONS 



1. In general. 

2. Testimony. 

3. Evidence. 

4. Cross examination. 

5. Mens rea. 

6. Closing arguments. 

7. Jury instructions. 

8. Sentence. 

1. In general. 

No plain error existed as to defendant's 
arguments concerning jury instructions 
where the jury was instructed on all of the 
essential elements of the crime of child 
exploitation by three jury instructions 
tracking the language of Miss. Code Ann. 
§ 97-5-33(2); although one instruction 



was erroneously given, no injustice oc- 
curred as the jury instructions, when read 
as a whole, fairly announced the law of the 
case and did not create an injustice. 
Blackwell v. State, 915 So. 2d 453 (Miss. 
Ct. App. 2005), writ of certiorari denied by 
921 So. 2d 1279, 2005 Miss. LEXIS 777 
(Miss. 2005). 

Producers of child pornography may be 
convicted under Federal Protection of 
Children Against Sexual Exploitation Act 
of 1977, which prohibits interstate trans- 
portation, shipment, distribution, receipt, 
or reproduction of visual depictions of mi- 
nors engaged in sexually explicit conduct, 
without proof that producers had actual 
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knowledge of fact that performer was a 
minor. United States v. X-Citement Video, 
Inc., 513 U.S. 64, 115 S. Ct. 464, 130 L. Ed. 
2d 372 (1994), on remand, 77 F.3d 491 (9th 
Cir. 1996). 

State was permitted under First 
Amendment to ban possession and view- 
ing of child pornography because state did 
not rely on paternalistic interest in regu- 
lating person's mind but sought to serve 
compelling state interest in protecting vic- 
tims of child pornography, and it was 
reasonable for state to conclude that such 
proscriptions were necessary to decrease 
production of child pornography; statute 
as construed by state Supreme Court to 
include elements of scienter and lewd ex- 
hibition was not constitutionally over- 
board, and state Supreme Court properly 
applied its narrowed construction of stat- 
ute to accused's conduct; but it was neces- 
sary to remand case for new trial to insure 
that conviction stemmed from finding that 
prosecution had proved each of elements 
of offense. Osborne v. Ohio, 495 U.S. 103, 
110 S. Ct. 1691, 109 L. Ed. 2d 98 (1990), 
reh'g denied, 496 U.S. 913, 110 S. Ct. 
2605, 110 L. Ed. 2d 285 (1990), on remand, 
52 Ohio St. 3d 705, 557 N.E.2d 1210 
(1990). 

2. Testimony. 

Defendant's argument that since the 
victim was the actual procurer of the 
obscene photographs, his conviction under 
Miss. Code Ann. § 97-5-33(2) was im- 
proper, and was procedurally barred, 
Miss. R. App. P. 28(a)(6), because defen- 
dant's only source of authority was an 
opinion supporting nothing other than the 
assertion that he was convicted under an 
anti-pornography law. Minor v. State, 904 
So. 2d 1164 (Miss. Ct. App. 2004). 

3. Evidence. 

Evidence was sufficient to convict defen- 
dant of violating Miss. Code Ann. § 97-5- 
33(6) because the child victim identified 
defendant and testified that defendant 
approached him and asked to perform a 
sexual act upon him, and the mother's 
testimony of the events related to her by 
the child and their subsequent actions 
was properly admitted as non-hearsay or 
as a hearsay exception under Miss. R. 



Evid. 803(1). Dunn v. State, 111 So. 3d 114 
(Miss. Ct. App. 2013). 

Sufficient evidence supported defen- 
dant's conviction for enticement of a child 
for sexual purposes, Miss. Code Ann. 
§ 97-5-33(6), even though an overt re- 
quest for sexual activity was not made in 
defendant's letter to the victim, because a 
jury could find that a request by a middle 
aged man to "visit" with an underage boy 
in a hotel room, against his parents' 
wishes, satisfactorily met the elements of 
the crime charged. Westbrook v. State, 109 
So. 3d 609 (Miss. Ct. App. 2013). 

Evidence was sufficient to support de- 
fendant's child-exploitation conviction, 
under Miss. Code Ann. § 97-5-33(6), be- 
cause the jury could have reasonably in- 
ferred that defendant was trying to entice 
or solicit a minor child to meet defendant 
to engage in sexually explicit activity in 
that, at trial, defendant admitted to send- 
ing a series of late-night text messages to 
the minor child of defendant's paramour 
expressing defendant's sexual attraction 
to the child and that defendant wanted to 
touch the child's behind. Defendant was 
inside the young child's residence, just 
down the hall from the child's bedroom, 
when defendant sent these messages. 
Harris v. State, 107 So. 3d 1075 (Miss. Ct. 
App. 2013). 

Defendant's conviction for the posses- 
sion of child pornography in violation of 
Miss. Code Ann. § 97-5-33(5) was appro- 
priate because there was no evidence that 
any of the computer viruses or other pro- 
grams that defendant's computer expert 
described as being on defendant's com- 
puter actually transferred any of the im- 
ages of child pornography. Further, that 
expert's testimony was in stark contrast to 
other testimony stating that viruses or 
"Trojan" programs were not responsible 
for placing the pornographic images of 
children onto defendant's computer. 
Renfrow v. State, 34 So. 3d 617 (Miss. Ct. 
App. 2009), writ of certiorari dismissed by 
31 So. 3d 1217, 2010 Miss. LEXIS 213 
(Miss. 2010). 

On review of defendant's conviction of 
the exploitation of children based upon his 
possession of a videotape depicting nude 
male children and showing closeups of 
their genitals, the court rejected defen- 
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dant's argument that his conviction could 
not stand because the children were not 
engaged in sexually explicit conduct and 
held that the jury properly concluded that 
the children were engaged in sexually 
explicit behavior because the depictions 
were designed to elicit a sexual response 
in the viewer. Hood v. State, — So. 3d — , 
2009 Miss. LEXIS 364 (Miss. July 30, 
2009). 

Where defendant testified that he re- 
ceived images of child pornography via an 
email, admitted that he created a folder in 
his computer, and placed fourteen images 
in that folder, there was direct evidence 
that he possessed child pornography; he 
was not entitled to a jury instruction on 
circumstantial evidence. The evidence 
was sufficient to support his conviction for 
fourteen counts of the exploitation of chil- 
dren in violation of Miss. Code Ann. § 97- 
5-33(5). Argo v. State, 13 So. 3d 849 (Miss. 
Ct. App. 2009). 

There was no factual basis for defen- 
dant's guilty plea to exploitation of a child 
under Miss. Code Ann. § 97-5-33(2); while 
defendant admitted to positioning a blan- 
ket that was covering the child and taking 
pictures of the child's clothed buttocks 
while the child slept, the child did not 
engage in lascivious conduct. Carreiro v. 
State, 5 So. 3d 1170 (Miss. Ct. App. 2009). 

Where defendant was convicted of felo- 
nious sexual intercourse with a child un- 
der the age of 14, felonious sexual pen- 
etration with a child less than 18, and 
possession of materials depicting children 
under the age of 18 engaging in sexually 
explicit conduct, the circuit had not erred 
in not granting his pretrial motion to 
suppress evidence obtained by a search 
warrant based on the statements of the 
child victim, because she specifically 
stated that defendant had showed her 
pictures of nude people on his computer 
screen doing things she described as 
"gross." She used language to describe 
acts performed on her and by her in rela- 
tion to defendant in such sexually explicit 
terms that veracity could easily be in- 
ferred. Foley v. State, 914 So. 2d 677 
(Miss. 2005). 

4. Cross examination. 

Where the purported purpose of the 
prosecution's question to defendant's fa- 



ther was to impeach the credibility of the 
witness using a prior inconsistent state- 
ment made by defendant, the circuit court 
sustained the objection but denied a mis- 
trial because it determined that the state- 
ments would not affect the ultimate issue 
of the case and could be removed from the 
minds of the jury by a verbal instruction 
to disregard. Foley v. State, 914 So. 2d 677 
(Miss. 2005). 

5. Mens rea. 

Defendant's conviction for the posses- 
sion of child pornography was appropriate 
because the State charged him with will- 
ful possession of child pornography and 
the indictment contained language that 
included an allegation that defendant 
willfully possessed child pornography; by 
including that language, the State im- 
posed a mens rea requirement, and it was 
obligated to prove that aspect of the 
charge beyond a reasonable doubt. Conse- 
quently, it was irrelevant that Miss. Code 
Ann. § 97-5-33(5) did not include a mens 
rea element. Renfrow v. State, 34 So. 3d 
617 (Miss. Ct. App. 2009), writ of certio- 
rari dismissed by 31 So. 3d 1217, 2010 
Miss. LEXIS 213 (Miss. 2010). 

6. Closing arguments. 

In a case in which defendant was con- 
victed of enticing a child for sexual pur- 
poses, defense counsel's discontinuance of 
his reasonable doubt argument was not 
trial court error but rather a choice on the 
part of defense counsel; even assuming 
that the trial court impermissibly prohib- 
ited defense counsel's reasonable doubt 
argument, the error was harmless be- 
cause of the overwhelming evidence of 
defendant's guilt. Delashmit v. State, 991 
So. 2d 1215 (Miss. 2008). 

Where one of defendant's primary de- 
fenses was the possibility that someone 
else had placed the pornographic images 
on his computer, trial court did not err in 
denying a mistrial because of comments 
made by the prosecutor concerning the 
failure of the defense to call a witness; 
there was overwhelming evidence, includ- 
ing testimony by a number of witnesses 
and the actual presence of pornographic 
images on defendant's computer. Foley v. 
State, 914 So. 2d 677 (Miss. 2005). 
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Statements by the prosecutor during 
cross-examination of a witness and during 
his closing statements did not warrant a 
mistrial because the remark had not cre- 
ated negative inferences based upon de- 
fendant's choice to exercise his right not to 
testify. It was clear from the context of the 
sentences that the prosecutor was refer- 
ring to the attorneys and not defendant. 
Foley v. State, 914 So. 2d 677 (Miss. 2005). 

7. Jury instructions. 

In a case in which defendant was con- 
victed of enticing a child for sexual pur- 
poses, defendant was not entitled to a 
lesser included offense instruction on mis- 
demeanor indecent exposure; based on the 
overwhelming evidence, no reasonable 
jury could have found defendant not guilty 
of any element of the principal charge. 
Delashmit v. State, 991 So. 2d 1215 (Miss. 
2008). 

Circuit had not erred in not giving de- 
fendant's proposed instructions that dealt 
with instructing the jury on circumstan- 
tial evidence because the child rape vic- 



tim's statements about being shown por- 
nography were introduced through the 
testimony of doctors who examined her 
and the child was, of course, an eyewit- 
ness to the pornography, and that direct 
evidence alone allowed the jury to be 
given direct evidence instructions only. 
Foley v. State, 914 So. 2d 677 (Miss. 2005). 

8. Sentence. 

Appellant's sentences for the sexual ex- 
ploitation of a minor in violation of Miss. 
Code Ann. § 97-5-33(6) and fondling in 
violation of Miss. Code Ann. § 97-5-23(2) 
were within the limits prescribed by the 
statutes; appellant faced up to eighty-five 
years in prison, and the circuit court sen- 
tenced him to the maximum sentence on 
all charges but required the sentences to 
run concurrently, effectively reducing ap- 
pellant's sentence by forty-five years. 
Argol v. State, — So. 3d — , 2013 Miss. 
App. LEXIS 143 (Miss. Ct. App. Apr. 2, 
2013), writ of certiorari denied by 131 So. 
3d 577, 2014 Miss. LEXIS 59 (Miss. 2014), 
writ of certiorari denied by 131 So. 3d 577, 
2014 Miss. LEXIS 60 (Miss. 2014). 



ATTORNEY GENERAL OPINIONS 



Defendant charged with exploitation of under § 99-15-26. Terry, Sept. 5, 2003, 
children under subsection (2) of this sec- A.G. Op. 03-0450. 
tion is not eligible for non-adjudication 



RESEARCH REFERENCES 



ALR. Validity, construction, and appli- 
cation of statutes or ordinances regulating 
sexual performance by child. 21 A.L.R.4th 
239. 

Propriety of civil or criminal forfeiture 
of computer hardware or software. 39 
A.L.R.5th 87. 

Validity, construction, and application 
of state statutes or ordinances regulating 
sexual performance by child. 42 A.L.R.5th 
291. 



Am Jur. 50 Am. Jur. 2d, Lewdness, 
Indecency, and Obscenity §§ 28 et seq. 

10 Am. Jur. Trials, Obscenity Litigation 
§§ 1 et seq. 

CJS. 67 C.J.S. Obscenity § 2. 

Law Reviews. 1979 Mississippi Su- 
preme Court Review: Criminal Law and 
Procedure. 50 Miss. L. J. 763, December, 
1979. 



§ 97-5-35. Exploitation of children; penalties. 

Any person who violates any provision of Section 97-5-33 shall be guilty of 
a felony and upon conviction shall be fined not less than Fifty Thousand 
Dollars ($50,000.00) nor more than Five Hundred Thousand Dollars 
($500,000.00) and shall be imprisoned for not less than five (5) years nor more 
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than forty (40) years. Any person convicted of a second or subsequent violation 
of Section 97-5-33 shall be fined not less than One Hundred Thousand Dollars 
($100,000.00) nor more than One Million Dollars ($1,000,000.00) and shall be 
confined in the custody of the Department of Corrections for life or such lesser 
term as the court may determine, but not less than twenty (20) years. 

SOURCES: Laws, 1979, ch. 479, § 3; Laws, 1995, ch. 484, § 3; Laws, 2003, ch. 562, 
§ 3; Laws, 2005, ch. 467, § 2; Laws, 2005, ch. 491, § 2, eff from and after July 
1, 2005. 

Joint Legislative Committee Note — Section 2 of ch. 467 Laws, 2005, effective 
July 1, 2005 (approved March 29, 2005), amended this section. Section 2 of ch. 491, 
Laws, 2005, effective July 1, 2005 (approved April 19, 2005), also amended this section. 
As set out above, this section reflects the language of Section 2 of ch. 491, Laws, 2005, 
pursuant to Section 1-3-79 which provides that whenever the same section of law is 
amended by different bills during the same legislative session, and the effective dates 
of the amendments are the same, the amendment with the latest approval date shall 
supersede all other amendments to the same section approved on an earlier date. 

Cross References — Applicability of certain evidentiary rules in criminal prosecu- 
tions for child abuse, see § 13-1-401. 

Prohibition of person convicted of crimes affecting children or other violent crimes 
from being licensed as foster parent or a foster home, see § 43-15-6. 

Imposition and collection of separate laboratory analysis fee in addition to any other 
assessments and costs imposed by statute on every individual convicted of a felony in 
a case where Crime Laboratory provided forensic science or laboratory services in 
connection with the case, see § 45-1-29. 

Carnal knowledge of step or adopted child or child of cohabitating partner, see 
§ 97-5-41. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 

Additional monetary assessment for violation of this section when committed against 
a minor to be deposited in Mississippi Children's Trust Fund, see § 99-19-75. 

Federal Aspects — Victims of Child Abuse Act of 1990, P. L. 101-647 §§ 201 et seq., 
42 USCS 13001 et seq. 

RESEARCH REFERENCES 

Am Jur. 50 Am. Jur. 2d, Lewdness, Law Reviews. 1979 Mississippi Su- 

Indecency, and Obscenity §§ 28 et seq. preme Court Review: Criminal Law and 

10 Am. Jur. Trials, Obscenity Litigation Procedure. 50 Miss. L. J. 763, December, 

§§ 1 et seq. 1979. 

CJS. 67 C.J.S. Obscenity § 2. 

§ 97-5-37. Exploitation of children; other remedies. 

The provisions of Sections 97-5-31 through 97-5-37 are supplemental to 
any statute relating to child abuse or neglect, obscenity, enticement of children 
or contributing to delinquency of a minor and acquittal or conviction pursuant 
to any other statute shall not be a bar to prosecution under Sections 97-5-31 
through 97-5-37. Acquittal or conviction under Sections 97-5-31 through 
97-5-37 shall not be a bar to prosecution and conviction under other statutes 
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defining crimes or misdemeanors, nor to any civil or administrative remedy 
otherwise available. 

SOURCES: Laws, 1979, ch. 479, § 4, eff from and after July 1, 1979. 

Cross References — Carnal knowledge of step or adopted child or child of 
cohabitating partner, see § 97-5-41. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Additional monetary assessment for violation of this section when committed against 
a minor to be deposited in Mississippi Children's Trust Fund, see § 99-19-75. 

RESEARCH REFERENCES 

Am Jur. 50 Am. Jur. 2d, Lewdness, §§ 1 et seq. 
Indecency, and Obscenity §§ 28 et seq. CJS. 67 C.J.S. Obscenity § 2. 

10 Am. Jur. Trials, Obscenity Litigation 

§ 97-5-39. Contributing to the neglect or delinquency of a 
child; felonious abuse and/or battery of a child. 

(l)(a) Except as otherwise provided in this section, any parent, guardian 
or other person who intentionally, knowingly or recklessly commits any act 
or omits the performance of any duty, which act or omission contributes to or 
tends to contribute to the neglect or delinquency of any child or which act or 
omission results in the abuse of any child, as defined in Section 43-21-105(m) 
of the Youth Court Law, or who knowingly aids any child in escaping or 
absenting himself from the guardianship or custody of any person, agency or 
institution, or knowingly harbors or conceals, or aids in harboring or 
concealing, any child who has absented himself without permission from the 
guardianship or custody of any person, agency or institution to which the 
child shall have been committed by the youth court shall be guilty of a 
misdemeanor, and upon conviction shall be punished by a fine not to exceed 
One Thousand Dollars ($1,000.00), or by imprisonment not to exceed one (1) 
year in jail, or by both such fine and imprisonment. 

(b) For the purpose of this section, a child is a person who has not 
reached his eighteenth birthday. A child who has not reached his eighteenth 
birthday and is on active duty for a branch of the armed services, or who is 
married, is not considered a child for the purposes of this statute. 

(c) If a child commits one (1) of the proscribed acts in subsection (2)(a), 
(b) or (c) of this section upon another child, then original jurisdiction of all 
such offenses shall be in youth court. 

(d) If the child's deprivation of necessary clothing, shelter, health care 
or supervision appropriate to the child's age results in substantial harm to 
the child's physical, mental or emotional health, the person may be sen- 
tenced to imprisonment in custody of the Department of Corrections for not 
more than five (5) years or to payment of a fine of not more than Five 
Thousand Dollars ($5,000.00), or both. 
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(e) A parent, legal guardian or other person who knowingly permits the 
continuing physical or sexual abuse of a child is guilty of neglect of a child 
and may be sentenced to imprisonment in the custody of the Department of 
Corrections for not more than ten (10) years or to payment of a fine of not 
more than Ten Thousand Dollars ($10,000.00), or both. 

(2) Any person shall be guilty of felonious child abuse in the following 
circumstances: 

(a) Whether bodily harm results or not, if the person shall intentionally, 
knowingly or recklessly: 

(i) Burn any child; 

(ii) Physically torture any child; 

(iii) Strangle, choke, smother or in any way interfere with any child's 
breathing; 

(iv) Poison a child; 

(v) Starve a child of nourishments needed to sustain life or growth; 

(vi) Use any type of deadly weapon upon any child; 

(b) If some bodily harm to any child actually occurs, and if the person 
shall intentionally, knowingly, or recklessly: 

(i) Throw, kick, bite, or cut any child; 

(ii) Strike a child under the age of fourteen (14) about the face or head 
with a closed fist; 

(iii) Strike a child under the age of five (5) in the face or head; 

(iv) Kick, bite, cut or strike a child's genitals; circumcision of a male 
child is not a violation under this subparagraph (iv); 

(c) If serious bodily harm to any child actually occurs, and if the person 
shall intentionally, knowingly or recklessly: 

(i) Strike any child on the face or head; 

(ii) Disfigure or scar any child; 

(iii) Whip, strike, or otherwise abuse any child; 

(d) Any person, upon conviction under paragraph (a) or (c) of this 
subsection, shall be sentenced by the court to imprisonment in the custody 
of the Department of Corrections for a term of not less than five (5) years and 
up to life, as determined by the court. Any person, upon conviction under 
paragraph (b) of this subsection shall be sentenced by the court to impris- 
onment in the custody of the Department of Corrections for a term of not less 
than two (2) years nor more than ten (10) years, as determined by the court. 
For any second or subsequent conviction under this subsection (2), the 
person shall be sentenced to imprisonment for life. 

(e) For the purposes of this subsection (2), "bodily harm" means any 
bodily injury to a child and includes, but is not limited to, bruising, bleeding, 
lacerations, soft tissue swelling, and external or internal swelling of any 
body organ. 

(f) For the purposes of this subsection (2), "serious bodily harm" means 
any serious bodily injury to a child and includes, but is not limited to, the 
fracture of a bone, permanent disfigurement, permanent scarring, or any 
internal bleeding or internal trauma to any organ, any brain damage, any 
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injury to the eye or ear of a child or other vital organ, and impairment of any 
bodily function. 

(g) Nothing contained in paragraph (c) of this subsection shall preclude 
a parent or guardian from disciplining a child of that parent or guardian, or 
shall preclude a person in loco parentis to a child from disciplining that child, 
if done in a reasonable manner, and reasonable corporal punishment or 
reasonable discipline as to that parent or guardian's child or child to whom 
a person stands in loco parentis shall be a defense to any violation charged 
under paragraph (c) of this subsection. 

(h) Reasonable discipline and reasonable corporal punishment shall not 
be a defense to acts described in paragraphs (a) and (b) of this subsection or 
if a child suffers serious bodily harm as a result of any act prohibited under 
paragraph (c) of this subsection. 

(3) Nothing contained in this section shall prevent proceedings against 
the parent, guardian or other person under any statute of this state or any 
municipal ordinance defining any act as a crime or misdemeanor. Nothing in 
the provisions of this section shall preclude any person from having a right to 
trial by jury when charged with having violated the provisions of this section. 

(4) (a) A parent, legal guardian or caretaker who endangers a child's 
person or health by knowingly causing or permitting the child to be present 
where any person is selling, manufacturing or possessing immediate pre- 
cursors or chemical substances with intent to manufacture, sell or possess a 
controlled substance as prohibited under Section 41-29-139 or 41-29-313, is 
guilty of child endangerment and may be sentenced to imprisonment for not 
more than ten (10) years or to payment of a fine of not more than Ten 
Thousand Dollars ($10,000.00), or both. 

(b) If the endangerment results in substantial harm to the child's 
physical, mental or emotional health, the person may be sentenced to 
imprisonment for not more than twenty (20) years or to payment of a fine of 
not more than Twenty Thousand Dollars ($20,000.00), or both. 

(5) Nothing contained in this section shall prevent proceedings against 
the parent, guardian or other person under any statute of this state or any 
municipal ordinance defining any act as a crime or misdemeanor. Nothing in 
the provisions of this section shall preclude any person from having a right to 
trial by jury when charged with having violated the provisions of this section. 

(6) After consultation with the Department of Human Services, a regional 
mental health center or an appropriate professional person, a judge may 
suspend imposition or execution of a sentence provided in subsections (1) and 
(2) of this section and in lieu thereof require treatment over a specified period 
of time at any approved public or private treatment facility. A person may be 
eligible for treatment in lieu of criminal penalties no more than one (1) time. 

(7) In any proceeding resulting from a report made pursuant to Section 
43-21-353 of the Youth Court Law, the testimony of the physician making the 
report regarding the child's injuries or condition or cause thereof shall not be 
excluded on the ground that the physician's testimony violates the physician- 
patient privilege or similar privilege or rule against disclosure. The physician's 
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report shall not be considered as evidence unless introduced as an exhibit to 
his testimony. 

(8) Any criminal prosecution arising from a violation of this section shall 
be tried in the circuit, county, justice or municipal court having jurisdiction; 
provided, however, that nothing herein shall abridge or dilute the contempt 
powers of the youth court. 

SOURCES: Laws, 1979, ch. 506, § 75; Laws, 1980, ch. 550, § 28; Laws, 1986, ch. 
383; Laws, 1989, ch. 566, § 3; Laws, 2005, ch. 467, § 3; Laws, 2005, ch. 491, 
§ 3; Laws, 2013, ch. 483, § 1, eff from and after July 1, 2013. 

Joint Legislative Committee Note — Section 3 of ch. 467 Laws, 2005, effective 
July 1, 2005 (approved March 29, 2005), amended this section. Section 3 of ch. 491, 
Laws, 2005, effective July 1, 2005 (approved April 19, 2005), also amended this section. 
As set out above, this section reflects the language of Section 3 of ch. 491, Laws, 2005, 
pursuant to Section 1-3-79 which provides that whenever the same section of law is 
amended by different bills during the same legislative session, and the effective dates 
of the amendments are the same, the amendment with the latest approval date shall 
supersede all other amendments to the same section approved on an earlier date. 

Editor's Note — Laws, 1979, ch. 506, §§ 76, 77 and 79, effective from and after July 
1, 1979, provide as follows: 

"SECTION 76. Codification. The attorney general of the State of Mississippi is hereby 
directed to contact those persons responsible for the codification of laws into the 
Mississippi Code of 1972, and the assigning of code section numbers thereto in order to 
ensure that section 75 of this act is included with Chapter 5, Title 97, Mississippi Code 
of 1972. Further, it is the intent of the legislature that sections 1 through 69 and 
sections 71 through 74 be codified as Chapter 21, Title 43, Mississippi Code of 1972." 

"SECTION 77. Article numbers and headings; section headings. The article numbers 
and headings and the section headings appearing in this act are for reference purposes 
and are not a part of this act." 

"SECTION 79. This act shall apply only to offenses committed after the effective date 
of this act." 

Chapter 483, Laws of 2013, which amended this section, is known as the "Lonnie 
Smith Act." 

Subsections (3) and (5) are identical. The section is set out above as amended by 
Section 1 of Chapter 483, Laws of 2013. 

Amendment Notes — The 2013 amendment substituted "intentionally, knowingly 
or recklessly" for "willfully" near the beginning of (l)(a); added (1Kb) and (c) and 
redesignated accordingly; inserted "in custody of the Department of Corrections" in 
(l)(d) and (e); rewrote (2)(a); redesignated former (2)(b) as (4) and redesignated the 
remaining subdivisions accordingly; and made minor stylistic changes. 

Cross References — Applicability of certain evidentiary rules in criminal prosecu- 
tions for child abuse, see § 13-1-401. 

Applicability of this section for the failure of a parent, guardian or custodian of a 
compulsory-school age child to comply with the Mississippi Compulsory School Atten- 
dance Law, see § 37-13-91. 

Prohibition of person convicted of crimes affecting children or other violent crimes 
from being licensed as foster parent or a foster home, see § 43-15-6. 

Proceedings for protection from domestic abuse, see §§ 93-21-1 et seq. 

Felonious neglect, as provided in this section, defined as crime of violence, see 
§ 97-3-2. 

Death caused by one in violation of this section, see § 97-3-19. 
Penalties for condoning child abuse, see § 97-5-40. 
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Carnal knowledge of step or adopted child or child of cohabitating partner, see 
§ 97-5-41. 

Time limitation on prosecution, see § 99-1-5. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

Additional monetary assessment for violation of this section when committed against 
a minor to be deposited in Mississippi Children's Trust Fund, see § 99-19-75. 

Consideration of violation of this section in proceeding to impose death penalty, see 
§ 99-19-101. 

Federal Aspects — Victims of Child Abuse Act of 1990, P. L. 101-647 §§ 201 et seq., 
42 USCS §§ 13001 et seq. 

JUDICIAL DECISIONS 



I. UNDER CURRENT LAW. 

1. In general. 

2. Indictment. 

3. Lesser included offenses. 

4. Evidence. 

5. Serious bodily harm. 

6. Sentence and punishment. 

7. Jury instructions. 

8. Capital murder. 

9. -10. [Reserved for future use.] 

II. UNDER FORMER LAW. 

11. In general. 

12. Jurisdiction. 

13. What constitutes offense. 

14. Instructions. 

15. Sentence and punishment. 

I. UNDER CURRENT LAW. 

1. In general. 

Jurisprudence allows an accused to as- 
sert a defense theory based upon a mis- 
take-of-fact defense for the offense of 
felony child deprivation, pursuant to 
Miss. Code Ann. § 97-5-39(l)(b), if reason- 
ably raised by the evidence. Lenard v. 
State, 51 So. 3d 239 (Miss. Ct. App. 2011). 

To prove the offense of felony child de- 
privation, pursuant to Miss. Code Ann. 
§ 97-5-39(l)(b), the State must prove that 
the acts or omissions were negligent or 
intentional. Therefore, this offense does 
not constitute strict liability. Lenard v. 
State, 51 So. 3d 239 (Miss. Ct. App. 2011). 

Parent's acts of omission, including al- 
lowing a two-year-old child to become de- 
hydrated and malnourished, was ad- 
equate to constitute felony child abuse. 
Buffington v. State, 824 So. 2d 576 (Miss. 
2002). 



Miss. Code Ann. § 97-5-39(2) does not 
require that the abuse be dispensed over a 
period of time before a charge for felonious 
abuse will arise; the intentional act of 
murdering a child by any manner or form 
constitutes felonious child abuse and, 
therefore, constitutes capital murder un- 
der Miss. Code Ann. § 97-3-19(2); the 
murder of a child constitutes serious child 
abuse, and the murder may be elevated to 
capital murder. Stevens v. State, 806 So. 
2d 1031 (Miss. 2001), writ of certiorari 
denied by 537 U.S. 1232, 123 S. Ct. 1384, 
155 L. Ed. 2d 195, 2003 U.S. LEXIS 1755, 
71 U.S.L.W. 3566 (2003). 

"Serious bodily harm," as it pertains to 
this section, means bodily injury that cre- 
ates a substantial risk of death, or perma- 
nent or temporary disfigurement, or im- 
pairment of any bodily organ or function. 
Wolfe v. State, 743 So. 2d 380 (Miss. 1999). 

There was sufficient evidence that de- 
fendant committed underlying offense of 
felonious abuse or battery of child victim 
to support his capital murder conviction, 
where evidence suggested that defendant 
had gone to victim's house to have sex 
with victim, victim's nude body was dis- 
covered in house with her bra pulled be- 
hind her head, and victim had multiple 
wounds on body in addition to fatal chop 
wound to her head. Brown v. State, 690 
So. 2d 276 (Miss. 1996), reh'g denied, 691 
So. 2d 1027 (Miss. 1997), cert, denied, 522 
U.S. 849, 118 S. Ct. 136, 139 L. Ed. 2d 85 
(1997). 

One act alone may constitute felonious 
abuse and/or battery of child; statute does 
not require that abuse be dispensed over 
period of time before charge for felonious 
abuse will arise. Brown v. State, 690 So. 
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2d 276 (Miss. 1996), reh'g denied, 691 So. 
2d 1027 (Miss. 1997), cert, denied, 522 
U.S. 849, 118 S. Ct. 136, 139 L. Ed. 2d 85 
(1997). 

During penalty phase of capital murder 
prosecution involving murder of child vic- 
tim while engaging in felonious abuse 
and/or battery, it was proper to instruct 
jury that it could consider as aggravating 
factor that murder had occurred during 
commission of crime of felonious abuse 
and/or battery of child. Brown v. State, 

690 So. 2d 276 (Miss. 1996), reh'g denied, 

691 So. 2d 1027 (Miss. 1997), cert, denied, 
522 U.S. 849, 118 S. Ct. 136, 139 L. Ed. 2d 
85 (1997). 

Elements necessary to prove felonious 
child abuse are whether defendant did: (1) 
willfully (2) cause (3) serious bodily harm 
(4) to child. Yates v. State, 685 So. 2d 715 
(Miss. 1996). 

Welfare worker exceeded scope of her 
knowledge and expertise, in prosecution 
for manslaughter of 11-month-old child, 
by testifying as lay witness that she was 
certain the child was given cocaine over- 
dose, which was one cause of child's death, 
from an adult and through a vaporizer; 
welfare worker was not proffered as ex- 
pert on methods of cocaine ingestion, and 
she had no personal knowledge of how 
cocaine got into child's bloodstream. Jones 
v. State, 678 So. 2d 707 (Miss. 1996). 

Jury could have reasonably found, in 
prosecution for manslaughter of 11- 
month- old child, that defendants were 
culpably negligent in failing to obtain 
prompt medical attention and in failing to 
supervise their child with result that child 
ingested cocaine, regardless of how child 
ingested cocaine; it was the presence of 
cocaine in an 11-month-old child and not 
necessarily the way in which it got there 
that evidenced culpable negligence. Jones 
v. State, 678 So. 2d 707 (Miss. 1996). 

It was not harmless error, in prosecu- 
tion for manslaughter of 11-month old 
child, to admit welfare worker's testimony 
that she was certain about method by 
which child ingested cocaine which caused 
death by overdose, even though such tes- 
timony was not necessary to establish 
culpable negligence; given welfare work- 
er's certainty and her official capacity, her 
testimony likely was instrumental in the 



jury's decision. Jones v. State, 678 So. 2d 
707 (Miss. 1996). 

Defendants were not harmed, in pros- 
ecution for manslaughter of their 11- 
month- old child, by admission of police 
officer's testimony that he had asked one 
defendant whether cocaine had been used 
to quiet the child, where officer qualified 
the statement by testifying that defen- 
dant had denied using cocaine in that way 
or in any other way. Jones v. State, 678 So. 
2d 707 (Miss. 1996). 

The crime of misdemeanor child neglect 
is not encompassed within the definition 
of the more serious crime of felonious child 
abuse. Payton v. State, 642 So. 2d 1328 
(Miss. 1994). 

The evidence was sufficient to support a 
conviction of felonious child abuse under 
this section where there was evidence that 
the defendant's beating of his 9-year-old 
son had left scars on the child's back, and 
no evidence or testimony was introduced 
at trial by the defendant. Ahmad v. State, 
603 So. 2d 843 (Miss. 1992). 

This section does not require a showing 
of "continuing" abuse toward the child. 
Ahmad v. State, 603 So. 2d 843 (Miss. 
1992). 

In a prosecution for felonious child 
abuse arising from the defendant's beat- 
ing of his 9-year-old son, the defendant's 
constitutional right to confront his ac- 
cuser was not violated, in spite of the 
defendant's argument that his accuser 
was his wife and that he was not allowed 
to "confront" her, where the defendant's 
wife was not a witness at the trial, the 
defendant was allowed to fully cross-ex- 
amine all State witnesses against him, 
and the record did not indicate that the 
defendant's wife ever accused him of felo- 
nious child abuse. Ahmad v. State, 603 So. 
2d 843 (Miss. 1992). 

There is no requirement that a pattern 
of child abuse be established before a 
defendant can be said to have committed 
felony child abuse. Monk v. State, 532 So. 
2d 592 (Miss. 1988). 

Defendant's act of throwing child to 
pavement which resulted in skull frac- 
tures and broken bones clearly was in- 
tended to be classified as felonious abuse 
of child; statute does not require that 
abuse be dispensed over period of time 
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before charge for felonious abuse will 
arise. Faraga v. State, 514 So. 2d 295 
(Miss. 1987), cert, denied, 487 U.S. 1210, 

108 S. Ct. 2858, 101 L. Ed. 2d 894 (1988), 
reh'g denied, 487 U.S. 1263, 109 S. Ct. 25, 
101 L. Ed. 2d 976 (1988), post-conviction 
relief denied, 557 So. 2d 771 (Miss. 1990). 

Intent of legislature was that serious 
child abusers would be guilty of capital 
murder if child died. Faraga v. State, 514 
So. 2d 295 (Miss. 1987), cert, denied, 487 
U.S. 1210, 108 S. Ct. 2858, 101 L. Ed. 2d 
894 (1988), reh'g denied, 487 U.S. 1263, 

109 S. Ct. 25, 101 L. Ed. 2d 976 (1988), 
post-conviction relief denied, 557 So. 2d 
771 (Miss. 1990). 

Statute was not vague at time of defen- 
dant's trial, although legislature subse- 
quently amended statute to insert word 
"or", at which point defendant contended 
statute could previously have been read to 
mean "and", because to allow defendant's 
construction to stand would advocate 
pummeling and mutilation of children as 
long as neither torture nor burning was 
involved. Faraga v. State, 514 So. 2d 295 
(Miss. 1987), cert, denied, 487 U.S. 1210, 
108 S. Ct. 2858, 101 L. Ed. 2d 894 (1988), 
reh'g denied, 487 U.S. 1263, 109 S. Ct. 25, 
101 L. Ed. 2d 976 (1988), post-conviction 
relief denied, 557 So. 2d 771 (Miss. 1990). 

Indictment charging attempted child 
abuse may be amended to reflect code 
section under which defendant is charged 
and need not use precise words of statute. 
Watson v. State, 483 So. 2d 1326 (Miss. 
1986). 

Photographs of injuries of child are ad- 
missible, in prosecution of parent for at- 
tempted child abuse, on issue of whether 
fall resulting in injuries was accidental or 
result of parent's deliberate act. Watson v. 
State, 483 So. 2d 1326 (Miss. 1986). 

2. Indictment. 

The court erred by allowing the case to 
go to the jury on the element of torture, 
which was not mentioned in the indict- 
ment, after finding that there was insuffi- 
cient evidence to support the element of 
serious bodily harm, which was men- 
tioned in the indictment. Wolfe v. State, 
743 So. 2d 380 (Miss. 1999). 

3. Lesser included offenses. 

The misdemeanor offense of contribut- 
ing to neglect of a child in violation of 



Miss. Code Ann. § 97-5-39(1) was not a 
lesser included offense of felony child 
abuse in violation of Miss. Code Ann. 
§ 97-5-39(2), but was a lesser non-in- 
cluded offense as the same facts would 
have supported both charges; defendant 
charged with only the felony offense 
waived any objection based on the giving 
of the misdemeanor instruction as defen- 
dant not only failed to object to the giving 
of the instruction but had requested it be 
given. Moore v. State, 799 So. 2d 89 (Miss. 
2001). 

Trial court's failure to give any man- 
slaughter instructions in prosecution for 
capital murder during course of felonious 
child abuse was reversible error; jury was 
given no choice other than convicting de- 
fendant's of capital murder or acquitting 
him and, at the time, statutes were indis- 
tinguishable. (Per Pittman, J., with two 
Justices concurring, two Justices concur- 
ring in the result only, and one Justice 
concurring in part.) Kolberg v. State, 704 
So. 2d 1307 (Miss. 1997). 

State Supreme Court's Butler decision, 
under which defendant was entitled to 
manslaughter instructions in prosecution 
for capital murder during course of feloni- 
ous child abuse, applied retroactively, 
even though it had been reversed on ap- 
peal on other grounds; rule was not spe- 
cifically designated as "purely prospec- 
tive" in nature, and failure to give 
manslaughter instruction was over- 
whelmingly prejudicial where jury ulti- 
mately found that defendant had caused 
child's death, but not that he either at- 
tempted to kill child or intended death. 
(Per Pittman, J., with two Justices concur- 
ring, two Justices concurring in the result 
only, and one Justice concurring in part.) 
Kolberg v. State, 704 So. 2d 1307 (Miss. 
1997). 

Defendant charged with felonious child 
abuse was entitled to instruction on 
lesser-included offense of misdemeanor 
child abuse where evidence adduced at 
trial was such that jury could have found 
that defendant inflicted nonaccidental 
physical injury on victim rather than se- 
rious bodily harm; evidence indicated that 
victim, who was two-year-old child of de- 
fendant's live-in girlfriend, had superficial 
bruises and contusions on buttocks and 
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right thigh and that defendant admitted 
spanking victim with belt on buttocks but 
denied bruising victim's thigh. Yates v. 
State, 685 So. 2d 715 (Miss. 1996). 

Evidence did not establish that defen- 
dant, who admittedly spanked his live-in 
girlfriend's two-year-old child three times 
with belt, inflicted serious bodily harm, 
rather than nonaccidental physical injury, 
and thus, evidence was such that reason- 
able jury could find defendant not guilty of 
child abuse but guilty of misdemeanor 
child abuse; evidence included examining 
physician's testimony that child's bruises 
were superficial and did not require medi- 
cal treatment. Yates v. State, 685 So. 2d 
715 (Miss. 1996). 

Trial court's failure, in prosecution of 
defendant for felonious child abuse 
against his live-in girlfriend's two-year- 
old child, to give instruction on lesser- 
included offense of misdemeanor child 
abuse, though error because evidence ad- 
duced at trial was such that reasonable 
jury could have found defendant guilty of 
misdemeanor child abuse but not guilty of 
felonious child abuse, did not require new 
trial, but only required remand for resen- 
tencing, where Supreme Court found that 
the evidence sufficiently established de- 
fendant's guilt of misdemeanor child 
abuse, thus obviating need for child, his 
family, defendant, or state to be required 
to endure additional expense and draining 
of emotions of another trial. Yates v. State, 
685 So. 2d 715 (Miss. 1996). 

In a prosecution for felony child abuse 
arising from an infant's ingestion of glass 
slivers in her food, the evidence was insuf- 
ficient to support an instruction on the 
lesser-included offense of misdemeanor 
child abuse, since no reasonable juror 
could find that broken glass slivers in an 
infant's food does not constitute a means 
likely to cause "serious" bodily injury. 
Payton v. State, 642 So. 2d 1328 (Miss. 
1994). 

In a prosecution for felony child abuse 
arising from an infant's ingestion of glass 
slivers in her food, the evidence was insuf- 
ficient to support an instruction on the 
lesser-included offense of simple assault, 
since no reasonable juror could find that 
the glass slivers were not used in "such a 
manner as to cause serious bodily harm," 



and there was no evidence from which a 
juror could conclude that the infant acci- 
dentally ingested the glass. Payton v. 
State, 642 So. 2d 1328 (Miss. 1994). 

4. Evidence. 

Defendant was not entitled to a new 
trial as the verdict finding him guilty of 
felonious child abuse was not against the 
weight of the evidence because the doctor 
who treated the child stated that the 
burns were not on her dominant fingers 
and that they were from a solid, hot sur- 
face; and defendant's explanations for the 
child's burned fingers were numerous, 
contradictory, and inconsistent with the 
medical testimony. Harris v. State, 123 So. 
3d 925 (Miss. Ct. App. 2013). 

Evidence supported defendant's child 
abuse conviction because (1) members of 
defendant's family testified that defen- 
dant was alone in a bathroom with defen- 
dant's sixteen-month-old child; (2) the 
family members heard running bath wa- 
ter and defendant spanking the child with 
a belt; (3) the child suffered a bruise below 
one eye; (4) a family member said the bath 
water was steaming hot; and (5) an emer- 
gency-room physician testified that the 
child suffered severe hot-water burns to 
the lower body. Williams v. State, 122 So. 
3d 105 (Miss. Ct. App. 2013). 

There was sufficient evidence for the 
jury to find that defendant inflicted seri- 
ous bodily harm on a child under Miss. 
Code Ann. § 97-5-39(2)(a), as the physi- 
cian who examined the child testified that 
only multiple blows using great force 
could have caused the child's injuries. 
Baker v. State, 70 So. 3d 235 (Miss. Ct. 
App. 2011), writ of certiorari denied en 
banc by 69 So. 3d 767, 2011 Miss. LEXIS 
445 (Miss. 2011). 

Trial court did not err in denying defen- 
dant's motion for a new trial because the 
jury was properly instructed on circum- 
stantial evidence, and its verdict was sup- 
ported by the overwhelming weight of the 
evidence; two doctors testified that the 
child's injury could have only been caused 
by a high-energy impact and that defen- 
dant's explanations of how the injuries 
occurred were not plausible, and one of 
the doctors testified that he saw multiple 
red flags indicating child abuse. Rutland 
v. State, 60 So. 3d 187 (Miss. Ct. App. 
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2010) , affirmed by 60 So. 3d 137, 2011 
Miss. LEXIS 152 (Miss. 2011). 

Trial court did not err in failing to grant 
defendant's motion for a judgment not- 
withstanding the verdict because any ra- 
tional juror could have found beyond a 
reasonable doubt that all of the elements 
of felonious child abuse were proven by 
the State when the evidence presented 
was sufficient to show, to the exclusion of 
every other reasonable hypothesis, that 
defendant's actions resulted in the child's 
injuries; two doctors testified that the pos- 
sible scenarios defendant gave for the 
child's injuries were not plausible, and 
defendant, who maintained that the child, 
was constantly under her supervision, of- 
fered no other plausible explanation for 
the injuries. Rutland v. State, 60 So. 3d 
187 (Miss. Ct. App. 2010), affirmed by 60 
So. 3d 137, 2011 Miss. LEXIS 152 (Miss. 

2011) . 

Defendant's conviction for felony child 
abuse in violation of Miss. Code Ann. 
§ 97-5-39(2)(a) was appropriate because 
the evidence was sufficient. In part, medi- 
cal testimony at trial unequivocally 
proved that the victim's severe bruising 
was a temporary disfigurement of a bodily 
organ. Henry v. State, 40 So. 3d 621 (Miss. 
Ct. App. 2010). 

Evidence was sufficient to support the 
conviction for felonious child abuse, where 
there was ample evidence to show that the 
child suffered serious bodily injury, and 
the doctors who treated the child testified 
that he had sustained injuries that were 
life-threatening which he could not have 
caused to himself. Hill v. State, 40 So. 3d 
591 (Miss. Ct. App. 2009). 

Defendant's claims of the cause of the 
child's burns were inconsistent with medi- 
cal evidence; thus, considering the evi- 
dence in light most favorable to the State, 
there was sufficient evidence from which 
the jury could have reasonably inferred 
that defendant intentionally held the 
child down in scalding water. Anthony v. 
State, 23 So. 3d 611 (Miss. Ct. App. 2009). 

Reasonable, fair-minded jurors could 
have concluded that defendant was guilty 
of felony child abuse, given that (1) he 
admitted in a handwritten statement that 
he had shaken the child, (2) there was 
testimony from two doctors that the 



child's injuries could not have been caused 
by a fall from a bouncy seat, (3) one doctor 
stated that the child's injuries were exclu- 
sively caused by a severe shake with the 
impact of her head hitting a surface, and 
(4) defendant admitted that he was the 
only adult present when the child's seat 
supposedly overturned. German v. State, 
30 So. 3d 348 (Miss. Ct. App. 2009), writ of 
certiorari denied by 29 So. 3d 774, 2010 
Miss. LEXIS 142 (Miss. 2010). 

In defendant's felony child abuse case 
under Miss. Code Ann. § 97-5-39(2)(a), 
counsel was attempting to prevent the 
jury from hearing any more testimony 
about the lingering effects of the child's 
injuries by stipulating as to the child's 
condition; the court could not find this 
action deficient. German v. State, 30 So. 
3d 348 (Miss. Ct. App. 2009), writ of cer- 
tiorari denied by 29 So. 3d 774, 2010 Miss. 
LEXIS 142 (Miss. 2010). 

Circumstantial evidence was sufficient 
to support defendant's conviction of felony 
child abuse where both doctors who 
treated defendant's nine-week-old son af- 
ter he was admitted for emergency medi- 
cal care testified that the child's injuries 
could not have been self-inflicted, that the 
injuries could only have been caused by a 
significant amount of force or trauma, and 
that the injuries were very recent, where 
defendant and his wife testified that de- 
fendant was the child's sole caretaker dur- 
ing the day while defendant's wife was 
working and that there was no evidence 
anyone else cared for the child, and where 
defendant's neighbor testified that he 
heard a male voice, inferably defendant's, 
shout "shut up," a slapping sound, and the 
sound of a child crying emanating from 
defendant's apartment. The combination 
of this evidence could easily lead a reason- 
able juror to conclude that defendant 
abused his nine-week-old son. Hill v. 
State, 17 So. 3d 1092 (Miss. Ct. App. 
2009), writ of certiorari denied by 17 So. 
3d 99, 2009 Miss. LEXIS 458 (Miss. 2009). 

Evidence was sufficient to convict defen- 
dant of felony child abuse, Miss. Code 
Ann. § 97-5-39(2), where defendant was 
in the trailer at all times during which the 
abuse might have happened, he encoun- 
tered the victim before her injuries were 
discovered, and the victim identified de- 
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fendant as her attacker. Kazery v. State, 
995 So. 2d 827 (Miss. Ct. App. 2008). 

Trial court did not err by denying defen- 
dant's motion for a new trial or for a 
judgment notwithstanding the verdict fol- 
lowing his conviction of felony child abuse 
because several competent expert wit- 
nesses, some of whom treated the victim, 
testified regarding the victim's injuries 
and several lay witnesses, including de- 
fendant's aunt, family members, and a 
neighbor, testified as to what they ob- 
served on the day the victim suffered his 
injuries, including hearing a baby crying, 
a loud thump, and no more crying. Midd- 
leton v. State, 980 So. 2d 351 (Miss. Ct. 
App. 2008). 

Defendant's conviction for felony child 
abuse based on the State's contention that 
defendant punished his girlfriend's child 
for a potty-training accident by holding 
her in scalding water until her feet were 
burned was not against the overwhelming 
weight of the evidence where, upon asking 
the child what happened, the child said 
that "Daddy did this." An expert in the 
field of emergency medicine and pediat- 
rics, with special training in child abuse, 
opined that the child was forcibly placed 
in the water and held there. Martin v. 
State, 970 So. 2d 723 (Miss. 2007). 

Facts supported defendant's conviction 
for capital murder as a result of felonious 
abuse of a child under Miss. Code Ann. 
§ 97-3-19(2)(f) because failure to provide 
medical treatment to a child with severe 
injuries could be interpreted as inten- 
tional; defendant's omission in failing to 
at least bring the child for whom defen- 
dant was caring to a hospital to treat 
extensive and serious injuries was suffi- 
cient to find felonious child abuse. Berry v. 
State, 980 So. 2d 936 (Miss. Ct. App. 

2007) , writ of certiorari denied by 979 So. 
2d 691, 2008 Miss. LEXIS 204 (Miss. 

2008) . 

Where the evidence showed that defen- 
dant was in charge of two minor children 
when one suffered a head injury that was 
determined by a treating physician to be 
intentional, there was sufficient evidence 
to support a conviction for felony child 
abuse. Wells v. State, 913 So. 2d 1053 
(Miss. Ct. App. 2005). 

Where defendant was convicted of 
felony child abuse, the trial court did not 



err in denying her motions for JNOV and 
a new trial because there was ample un- 
disputed evidence that defendant had in- 
tentionally burned the child; the child 
testified that defendant had forced him to 
take a bath in scalding hot water and he 
had permanent, visible scars and, while 
defendant and her sister testified to a 
different version of events, the conflict 
between the two versions was a question 
of fact for the jury. The jury credited the 
child's version and the child's testimony 
alone provided sufficient evidence with 
which a rational juror could have found 
that the State had proved the elements of 
felonious child abuse. Horton v. State, 919 
So. 2d 44 (Miss. 2005). 

Sufficient evidence supported mother's 
and stepfather's convictions for felonious 
child abuse under Miss. Code Ann. § 97- 
5-39(2), where they failed to provide ad- 
equate medical treatment to child after 
witnessing numerous falls and failed to 
offer adequate explanation for the child's 
multiple fractures and burns, which had 
occurred in separate incidents. The par- 
ents' failure to provide adequate medical 
treatment to the child after they wit- 
nessed or knew of numerous falls that 
were severe enough to result in multiple 
fractures could be interpreted as inten- 
tional. Scarbough v. State, 2004 Miss. 
App. LEXIS 910 (Miss. Ct. App. Sept. 14, 
2004), opinion withdrawn by, substituted 
opinion at 893 So. 2d 265, 2004 Miss. App. 
LEXIS 1119 (Miss. Ct. App. 2004). 

Mother and stepfather's failure to pro- 
vide adequate medical treatment to their 
child after they witnessed or knew of 
numerous falls that were severe enough to 
result in multiple fractures could be inter- 
preted as sufficient intentional conduct to 
support their conviction for felonious child 
abuse under Miss. Code Ann. § 97-5-39(2) 
because Miss. Code Ann. § 97-5-39(1) of 
the child abuse statute clearly included 
acts of omission that result in the abuse 
and/or battering of any child as misde- 
meanor crimes, but it did not contain 
language that designated all acts of omis- 
sion to be misdemeanor offenses. Miss. 
Code Ann. § 97-5-39(2) pertaining to felo- 
nious child abuse included a catch-all, "or 
otherwise abuse, " which has been inter- 
preted by the Mississippi Supreme Court 
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to be a clear indicator that the list pro- 
vided was not exhaustive. Scarbough v. 
State, 2004 Miss. App. LEXIS 910 (Miss. 
Ct. App. Sept. 14, 2004), opinion with- 
drawn by, substituted opinion at 893 So. 
2d 265, 2004 Miss. App. LEXIS 1119 
(Miss. Ct. App. 2004). 

Defendant's capital murder convictions 
and death sentence were proper where the 
killings occurred within a few hours and 
were all part of the common scheme to rob 
his ex-father-in-law and eliminate any 
witnesses, Miss. Code Ann. § 97-3- 
19(2)(f); further, shooting his child fit the 
description of felony child abuse in that it 
was a strike to the child in such a manner 
as to cause serious bodily harm, Miss. 
Code Ann. § 97-5-39. Brawner v. State, 
872 So. 2d 1 (Miss. 2004). 

In a case where defendant father and 
defendant adopted son were convicted of 
conspiracy to commit sexual battery, Miss. 
Code Ann. §§ 97-1-1 and 97-3-95(l)(d), 
sexual battery, Miss. Code Ann. § 97-3- 
95(1 )(d), and contributing to the delin- 
quency of a minor, Miss. Code Ann. § 97- 
5-39(1), none of the issues raised by 
defendant father rose to the level of re- 
versible error either standing alone or 
when considered together as the evidence 
supported the finding that defendant fa- 
ther was the ringleader of the abominable 
enterprise and he failed to demonstrate 
any procedural or substantive errors that 
warranted reversal; thus, defendant fa- 
ther's convictions and sentences were af- 
firmed. King v. State, 857 So. 2d 702 
(Miss. 2003). 

Evidence was sufficient to support a 
conviction for felonious child abuse be- 
cause (1) there was no question that the 
child sustained serious bodily harm or 
that the blow that caused the injury was 
intentional because the medical testimony 
clearly established that the child was not 
old enough to self-inflict his injuries and 
could not have sustained his injuries acci- 
dentally, and (2) although both the defen- 
dant and the child's mother were alone 
with the child during the time that the 
child sustained his injuries, it was shown 
that the defendant lied about various 
events and the jury determined that he 
inflicted the injuries. Wheat v. State, 758 
So. 2d 1072 (Miss. Ct. App. 2000). 



5. Serious bodily harm. 

Evidence supported the convictions of 
defendants, husband and wife, for third- 
degree felonious child abuse under Miss. 
Code Ann. § 97-5-39 because defendants' 
failure to provide adequate medical treat- 
ment for their child after they witnessed 
his falls, which were severe enough to 
result in multiple fractures, could be in- 
terpreted as intentional. Scarbough v. 
State, 893 So. 2d 265 (Miss. Ct. App. 

2004) , writ of certiorari denied by 893 So. 
2d 1061, 2005 Miss. LEXIS 103 (Miss. 

2005) . 

"Serious bodily harm," as it pertains to 
Miss. Code Ann. § 97-5-39(2), is any 
physical injury that amounts to child mal- 
treatment such as death, or permanent or 
temporary disfigurement, or impairment 
of any function of any bodily organ or 
function. Buffington v. State, 824 So. 2d 
576 (Miss. 2002). 

6. Sentence and punishment. 

Defendant's conviction for felony child 
abuse was appropriate because he failed 
to prove that he received the ineffective 
assistance of counsel. In part, defendant's 
claims that his attorney incorrectly in- 
formed him that the maximum penalty for 
felony child abuse was 20 years instead of 
the correct maximum sentence, which was 
life in prison, was without merit; the 
statement made to the jury during voir 
dire did not say that 20 years was the 
maximum penalty for felony child abuse 
but instead merely suggested to the jury 
the possibility that defendant could go to 
prison for 20 years, which was a valid 
possibility under Miss. Code Ann. § 97-5- 
39(2)(a). Henry v. State, 40 So. 3d 621 
(Miss. Ct. App. 2010). 

Defendant who was sentenced to 15 
years for felony child abuse did not meet 
her burden to prove that she was entitled 
to post-conviction relief because: (1) no 
reason was presented why the mitigating 
evidence attached to her motion could not 
have been discovered previously, and (2) 
her sentence was within the statutory 
limits. Austin v. State, 971 So. 2d 1286 
(Miss. Ct. App. 2008). 

Inmate's claim that when reading Miss. 
Code Ann. § 97-5-39(2)(c) in conjunction 
with Miss. Code Ann. § 97-3-19(2)(f), the 
result was an automatic implication of a 
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capital crime regardless of how or in what 
manner the child suffered death, was pro- 
cedurally barred under Miss. Code Ann. 
§ 99-39-21(1) because it could have been 
raised on direct appeal and was not; the 
claim was also without merit because the 
Mississippi Supreme Court had previ- 
ously found that upon reading the stat- 
utes in conjunction they were constitu- 
tional. Brawner v. State, 947 So. 2d 254 
(Miss. 2006), dismissed by 2010 U.S. Dist. 
LEXIS 7487 (N.D. Miss. Jan. 27, 2010). 

In a case where defendant father and 
defendant adopted son were convicted of 
conspiracy to commit sexual battery, Miss. 
Code Ann. §§ 97-1-1 and 97-3-95(l)(d), 
sexual battery, Miss. Code Ann. § 97-3- 
95(l)(d), and contributing to the delin- 
quency of a minor, Miss. Code Ann. § 97- 
5-39(1), defendant father was sentenced 
to five years and a $ 5,000 fine on the 
conspiracy count; 30 years and a $ 10,000 
fine on the sexual battery count; and one 
year and a $ 1,000 fine on the contributing 
to the delinquency of a minor charge and 
the trial court ordered that the prison 
time be served consecutively; however, 
nothing in the record or presented by 
defendant father warranted reversal or 
reduction of his sentence because his sen- 
tence was within the statutory limits and 
it was a just punishment for the despi- 
cable crimes for which he was found guilty 
by a fair and impartial jury. King v. State, 
857 So. 2d 702 (Miss. 2003). 

7. Jury instructions. 

In a felonious child abuse case, because 
the child's burns were not caused by a 
child exploring her environment, the doc- 
tor who treated her unequivocally opined 
that the burns were nonaccidental, the 
burns came from a hot, solid object, and no 
reasonable juror could find the child's sec- 
ond-degree burns on nondominant fingers 
were not considered serious bodily harm, 
the trial court did not err in refusing to 
instruct the jury on the lesser-offense of 
simple assault. Harris v. State, 123 So. 3d 
925 (Miss. Ct. App. 2013). 

In a felonious child abuse case, because 
the medical evidence showed that the 
burns to the child's fingers were second- 
degree burns, which could not be classified 
as anything other than serious bodily 
harm regardless of their cause, no reason- 



able jury could find defendant guilty of 
merely misdemeanor child abuse; thus, 
there was no evidentiary basis for a 
lesser-included instruction on misde- 
meanor child abuse. Harris v. State, 123 
So. 3d 925 (Miss. Ct. App. 2013). 

Defendant's convictions for felonious 
child abuse were appropriate, in part be- 
cause, while comments made by the trial 
court might have been improper, the trial 
court gave a curative instruction stating 
that the comments had not been intended 
as commentary on the believability of the 
victim's testimony and requiring the jury 
to disregard the comments. Clark v. State, 
40 So. 3d 531 (Miss. 2010). 

Defendant's convictions for felonious 
child abuse were appropriate, in part be- 
cause, while comments made by the trial 
court might have been improper, the trial 
court gave a curative instruction stating 
that the comments had not been intended 
as commentary on the believability of the 
victim's testimony and requiring the jury 
to disregard the comments. Clark v. State, 
40 So. 3d 531 (Miss. 2010). 

In defendant's trial under Miss. Code 
Ann. § 97-5-39(2)(a), defendant did admit 
to shaking the child and his admission to 
an important element of the crime ne- 
gated the need for a circumstantial-evi- 
dence instruction, such that counsel was 
not ineffective for failing to proffer such 
an instruction. German v. State, 30 So. 3d 
348 (Miss. Ct. App. 2009), writ of certio- 
rari denied by 29 So. 3d 774, 2010 Miss. 
LEXIS 142 (Miss. 2010). 

Jury instruction defining child abuse as 
"intentional torture in such a manner as 
to cause serious bodily injury or the death 
of any child" was proper because it tracked 
the language of Miss. Code Ann. § 97-5- 
39(2)(a), and the language of the statute 
was not vague. Rubenstein v. State, 941 
So. 2d 735 (Miss. 2006). 

Jury instruction on the elements of fe- 
lonious child abuse was neither vague nor 
insufficient as it accurately tracked the 
language of the felonious child abuse stat- 
ute, Miss. Code Ann. § 97-5-39. 
Rubenstein v. State, — So. 2d — , 2005 
Miss. LEXIS 789 (Miss. Dec. 1, 2005), 
opinion withdrawn by 2006 Miss. LEXIS 
424 (Miss. Aug. 10, 2006), substituted 
opinion at, remanded by 941 So. 2d 735, 
2006 Miss. LEXIS 411 (Miss. 2006). 
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8. Capital murder. 

Petitioner state death row inmate's ar- 
gument that the charge of murder for each 
victim was enhanced by underlying of- 
fenses that used murder as an element, 
thus violating the Double Jeopardy 
Clause of the Fifth Amendment, was re- 
jected because Miss. Code Ann. § 97-3- 
19(1), described murder to include killing 
with deliberate design to effect the death 
of the person killed, and in Miss. Code 
Ann. § 97-3-19(2)(e) defined capital mur- 
der as including such a killing when done 
without any design to effect death by any 
person engaged in the commission of the 
crime of felonious child abuse and/or bat- 
tery of a child in violation Miss. Code Ann. 
§ 97-5-39(2) and child abuse, as had been 
alleged in the indictment, was not so 
much an "underlying felony" as an ele- 
ment of the offense of capital murder, 
thus, the merger doctrine did not really 
apply. Stevens v. Epps, — F. Supp. 2d — , 
2008 U.S. Dist. LEXIS 69564 (S.D. Miss. 
Sept. 15, 2008), affirmed by 618 F.3d 489, 
2010 U.S. App. LEXIS 18696 (5th Cir. 
Miss. 2010). 

9. -10. [Reserved for future use.] 

II. UNDER FORMER LAW. 

11. In general. 

In a prosecution for child abuse [Code 
1972, § 43-2 l-27(b) [Repealed] allegedly 
caused by the infant's parents, the trial 
court did not err in allowing testimony 
which showed that the child had sus- 
tained fractures of its arms and legs, in- 
cluding X-rays of the injuries which 
showed varying degrees of healing indi- 
cating that the injuries had been inflicted 
at different times where such evidence 
strongly supported an ongoing, continuing 
and purposeful course of criminal abuse of 
the child and tended to negate the theory 
that the injuries had been the result of a 
fall or other isolated accident. The evi- 
dence, although circumstantial, sup- 
ported the conviction where there was no 
fact or circumstance in evidence tending 
in any way to support any other reason- 
able explanation of these injuries except 
that they had been inflicted by the parents 
and where no other person was shown to 
have had custody or care of the infant save 



its parents. Aldridge v. State, 398 So. 2d 
1308 (Miss. 1981). 

A father is primarily required by law to 
support and maintain his children. King v. 
King, 191 So. 2d 409 (Miss. 1966). 

Failure of the title of the Youth Act to 
mention the offense of contributing to the 
neglect of a minor child defined in one of 
its provisions does not invalidate such 
provision. Matthews v. State, 240 Miss. 
189, 126 So. 2d 245 (1961). 

The definition of neglected child in Code 
1942, § 7185-02(h), is in pari materia 
with this section [Code 1942, § 7185-13]. 
Matthews v. State, 240 Miss. 189, 126 So. 
2d 245 (1961). 

12. Jurisdiction. 

Jurisdiction of the offense created by 
this section [Code 1942, § 7185-13] is in 
the regular criminal courts and not the 
Youth Court. Harris v. State, 241 Miss. 46, 
129 So. 2d 372 (1961). 

The Youth Court does not supersede the 
regular criminal courts in prosecutions 
under this section [Code 1942, § 7185-13]. 
Matthews v. State, 240 Miss. 189, 126 So. 
2d 245 (1961). 

13. What constitutes offense. 

This section [Code 1942, § 7185-13] ap- 
plies to any person who "willfully" com- 
mits any act which contributes to, or tends 
to contribute to, the delinquency of a 
child, or who "knowingly" aids any child in 
being a delinquent as defined in Code 
1942, § 7185-02. Guyot v. State, 252 Miss. 
509, 175 So. 2d 184 (1965). 

A mother who entrusted her 7-months- 
old daughter to a nursery without inform- 
ing it of the child's need for regular daily 
medication for a weak heart may be con- 
victed under this section [Code 1942, 
§ 7185-13]. Matthews v. State, 240 Miss. 
189, 126 So. 2d 245 (1961). 

Where defendant was convicted in jus- 
tice court under an affidavit charging him 
with attributing to delinquency of his mi- 
nor son by permitting and using the son to 
aid in loading and distributing intoxicat- 
ing liquors, and defendant appealed to 
Circuit Court, amendment of affidavit 
charging defendant contributing to delin- 
quency of son also by knowingly and in- 
tentionally permitting son to be present 
while defendant was loading intoxicating 
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liquors was allowed, since the essential 
charge was the same in the affidavit and 
the amendment. Mays v. State, 216 Miss. 
631, 63 So. 2d 110 (1953). 

Under this statute, employment of mi- 
nor under age of 18 years to commit or aid 
in commission of misdemeanor consti- 
tutes contributing to his delinquency. 
Broadstreet v. State, 208 Miss. 789, 45 So. 
2d 590 (1950). 

In prosecution under this section for 
contributing to delinquency of minor un- 
der 18 years of age, where gravamen of 
offense is employment of minor to sell 
whiskey for and at place of appellant, and 
minor was actually paid by appellant, it is 
immaterial that minor was working at the 
place of another who furnished money for 
his salary. Broadstreet v. State, 208 Miss. 
789, 45 So. 2d 590 (1950). 

14. Instructions. 

A defendant was entitled to have the 
jury instructed according to subsection (2) 
of this section, as it read at the time of the 



commission of the offense prior to the 
1989 amendment. Butler v. State, 608 So. 
2d 314 (Miss. 1992). 

Instruction in prosecution for contribut- 
ing to delinquency of minor under age of 
18 years which does not follow exact lan- 
guage of indictment but follows statute 
and defines offense is sufficient. 
Broadstreet v. State, 208 Miss. 789, 45 So. 
2d 590 (1950). 

15. Sentence and punishment. 

In prosecution for contributing to delin- 
quency of minor under 18 years of age, 
failure to quash jury panel is not error 
when trial judge in sentencing defendant 
in case immediately preceding trial of 
defendant, involving similar circum- 
stances, stated as reason for imposing fine 
and jail sentence that he was interested in 
protection of boys and girls, though state- 
ment was in presence of prospective ju- 
rors, since degree of punishment is matter 
with which trial jury has no concern. 
Broadstreet v. State, 208 Miss. 789, 45 So. 
2d 590 (1950). 



ATTORNEY GENERAL OPINIONS 



Under subsection (3) of this section a 
municipality may enact a "parental re- 
sponsibility" ordinance with appropriate 
criminal penalties without conflicting 
with state law. Of course, the ordinance 
must be reasonable in scope and must 
pass constitutional scrutiny Patten, 
January 10, 1996, A.G. Op. #95-0822. 

A person can be charged with the failure 
to utilize a child restraint device or seat 
belt and child abuse without violating the 
double jeopardy clause. Bishop, Feb. 16, 
2001, A.G. Op. #2001-0733. 



A municipal court has jurisdiction to 
hear and decide, without a jury, an alleged 
violation of Miss. Code Ann. § 97-5- 
39(l)(a), and to punish offenders as pre- 
scribed by law. The penalty for state mis- 
demeanors tried in a municipal court is 
limited to six months incarceration and/or 
a $1,000 fine pursuant to Miss Code Ann. 
§ 21-13-19. Boutwell, March 16, 2007, 
A.G. Op. #07-00124, 2007 Miss. AG LEXIS 
113. 



RESEARCH REFERENCES 



ALR. Parents' liability for injury or 
damage intentionally inflicted by minor 
child. 54 A.L.R.3d 974. 

Sexual child abuser's civil liability to 
child's parent. 54 A.L.R.4th 93. 

Parent's right to recover for loss of con- 
sortium in connection with injury to child. 
54 A.L.R.4th 112. 



Liability of health maintenance organi- 
zations (HMOs) for negligence of member 
physicians. 51 A.L.R.5th 271. 

Waiver of evidentiary privilege by inad- 
vertent disclosure — state law. 51 
A.L.R.5th 603. 

Parents' criminal liability for failure to 
provide medical attention to their chil- 
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dren. 118 A.L.R.5th 253. 

Am Jur. 47 Am. Jur. 2d, Juvenile 
Courts and Delinquent and Dependent 
Children §§ 135 et seq. 

15 Am. Jur. PI & Pr Forms (Rev), Juve- 
nile Courts and Delinquent and Depen- 
dent Children, Form 102 (judgment or 
decree adjudging minor a neglected and 
dependent child and ordering change of 
custody). 

2 Am. Jur. Proof of Facts 2d, Child 
Abuse-The Battered Child Syndrome, 
§§ 35 et seq. (proof of physical abuse in 
juvenile or family court proceeding). 

3 Am. Jur. Proof of Facts 2d, Child 
Neglect, §§ 25 et seq. (proof of physical 
neglect — malnutrition and lack of ad- 
equate clothing); §§ 44 et seq. (proof of 



emotional neglect — child's emotional 
well-being endangered by parent's dis- 
turbed condition); §§ 72 et seq. (proof of 
medical neglect — parent's refusal to con- 
sent to blood transfusion during surgery 
for alleviation of facial disfigurement). 

6 Am. Jur. Proof of Facts 2d, Failure to 
Report Suspected Case of Child Abuse, 
§§ 10 et seq. (proof of physicians' negli- 
gent failure to diagnose and report sus- 
pected case of child abuse). 

Law Reviews. Comment: Recent 
amendments to the Mississippi Rules of 
Evidence — the rights of the victim v. the 
rights of the accused in child abuse pros- 
ecutions and dependency or neglect pro- 
ceedings. 61 Miss. L. J. 367 (Fall, 1991). 



§ 97-5-40. Condoning child abuse. 

(1) Any parent, guardian, custodian, stepparent or any other person who 
lives in the household with a child, who knowingly condones an incident of 
felonious child abuse of that child, which consists of one or more violations of 
(a) subsection (2) of Section 97-5-39 or (b) felonious sexual battery of that child, 
which consists of one or more violations of Section 97-3-95 shall be guilty of a 
misdemeanor and, upon conviction thereof, shall be punished by imprisonment 
for not more than one (1) year or by a fine of not more than One Thousand 
Dollars ($1,000.00), or both. 

(2) A person shall not be considered to have condoned child abuse merely 
because such person does not report an act of child abuse. 

(3) The provisions of this section shall be in addition to any other criminal 

law. 

SOURCES: Laws, 1989, ch. 566, § 1; Laws, 1992, ch. 557, § 1, eff from and after 
July 1, 1992. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

Additional monetary assessment for violation of this section when committed against 
a minor to be deposited in Mississippi Children's Trust Fund, see § 99-19-75. 

RESEARCH REFERENCES 

Am Jur. 25 Am. Jur. Proof of Facts 3d Abuse Allegations with Behavioral Evi- 
189, Corroboration of a Child's Sexual dence. 
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§ 97-5-41. Carnal knowledge of step or adopted child; carnal 
knowledge of child by cohabitating partner. 

(1) Any person who shall have carnal knowledge of his or her unmarried 
stepchild or adopted child younger than himself or herself and over fourteen 
(14) and under eighteen (18) years of age, upon conviction, shall be punished 
by imprisonment in the penitentiary for a term not exceeding ten (10) years. 

(2) Any person who shall have carnal knowledge of an unmarried child 
younger than himself or herself and over fourteen (14) and under eighteen (18) 
years of age, with whose parent he or she is cohabiting or living together as 
husband and wife, upon conviction, shall be punished by imprisonment in the 
penitentiary for a term not exceeding ten (10) years. 

SOURCES: Laws, 1984, ch. 390; Laws, 1985, ch. 389, § 5, eff from and after July 
1, 1985. 

Cross References — Applicability of certain evidentiary rules in criminal prosecu- 
tions for child abuse, see § 13-1-401. 

Notification of Department of Education that certificated person has been convicted 
of sex offense, see § 37-3-51. 

Prohibition of person convicted of crimes affecting children or other violent crimes 
from being licensed as foster parent or a foster home, see § 43-15-6. 

Other sexually related offenses against children, see §§ 97-3-65, 97-3-95, 97-5-5, 
97-5-23, 97-5-27 through 97-5-37. 

Rape of female under 12 years of age, see §§ 97-3-65, 97-3-95, and 97-5-23. 

Sexual battery, see §§ 97-3-95 through 97-3-103. 

Felonious abuse of children, see § 97-5-39. 

Mandatory reporting of offense under this section relating to the carnal knowledge of 
a stepchild, adopted child or child of a cohabitating partner when committed by an adult 
against a minor under the age of sixteen, see § 97-5-51. 

Additional monetary assessment for violation of this section when committed against 
a minor to be deposited in Mississippi Children's Trust Fund, see § 99-19-75. 

Testing for HIV and AIDS of any person convicted under this section, see §§ 99-19- 
201 and 99-19-203. 

RESEARCH REFERENCES 



ALR. Assault with intent to commit 
unnatural sex act upon minor as affected 
by latter's consent. 65 A.L.R.2d 748. 

Assault and battery: sexual nature of 
physical contact as aggravating offense. 
63 A.L.R.Sd 225. 

Marital or sexual relationship between 
parties as affecting right to adopt. 42 
A.L.R.4th 776. 

Am Jur. 65 Am. Jur. 2d, Rape §§ 2, 
5-10, 15-20, 24. 

70C Am. Jur. 2d, Sodomy §§ 1 et seq. 

2 A Am. Jur. PI & Pr Forms, Assault and 
Battery, Forms 191-193 (complaints and 
instructions as to sex offenses). 



Forms 195.1, 196.1 (complaint, petition 
or declaration, sexual molestation of mi- 
nor daughter during daughter's child- 
hood, against father). 

CJS. 6A C.J.S., Assault and Battery 
§§ 75, 84-88. 

75 C.J.S., Rape §§ 36-50. 

Law Reviews. 1979, Mississippi Su- 
preme Court Review: Criminal Law and 
Procedure. 50 Miss. L. J. 763, December, 
1979. 

Recent amendments to the Mississippi 
Rules of Evidence — the rights of the vic- 
tim v. the rights of the accused in child 
abuse prosecutions and dependency or ne- 
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gleet proceedings. 61 Miss. L. J. 367 (Fall, Paul DerOhannessian II, Sexual As- 
1991). sault Trials, Second Edition (Michie). 

Practice References. Anthony 
Morosco, The Prosecution and Defense of 
Sex Crimes (Matthew Bender). 

§ 97-5-42. Protection of children from parents convicted of 
felony child sexual abuse; creation of local registry; penal- 
ties; standards for visitation. 

(1) (a) For purposes of this section, a conviction of felony parental child 
sexual abuse shall include any nolo contendere plea, guilty plea or conviction 
at trial to any offense enumerated in Section 93-15-103(3)(g) or any other 
statute of the State of Mississippi whereby a parent may be penalized as a 
felon on account of sexual abuse of his or her own child; and shall include any 
conviction by plea or trial in any other state of the United States to an 
offense whereby a parent may be penalized as a felon for sexual abuse of his 
or her own child under the laws of that state, or which would be so penalized 
for such conduct had the act or acts been committed in the State of 
Mississippi. 

(b) A certified copy of the court order or judgment evidencing such a 
conviction shall be accepted by any public office with responsibilities 
pursuant to this section, and by any court in the State of Mississippi, as 
conclusive evidence of the conviction. 

(2) (a) No person who has been convicted of felony parental child sexual 
abuse shall contact or attempt to contact the victim child without the prior 
express written permission of the child's then legal custodian, who may be 
the other parent, a guardian, person in loco parentis or person with legal or 
physical custody of a child. 

(b) No person who has been convicted of felony parental child sexual 
abuse shall harass, threaten, intimidate or by any other means menace the 
victim child or any legal custodian of the child, who may be the other parent, 
a guardian, person in loco parentis or person with legal or physical custody 
of a child. 

(c) Any person who believes that a person who has been convicted of 
felony parental child sexual abuse may violate the provisions of subsection 
(2)(a) or (2Kb) hereof may register with the sheriff and any municipal law 
enforcement agency of the child's county and municipality of residence, 
setting forth the factual basis for that belief which shall include a certified 
copy of the court order or judgment evidencing the conviction of the child 
sexual abuse felon. The sheriff's office of each county and all municipal law 
enforcement agencies shall maintain a separate and distinct register for the 
purpose of recording the data required herein, and shall advise the reporting 
party of how emergency contact can be made with that office at any time with 
respect to a threatened violation of subsection (2)(a) or (2Kb) hereof. 
Immediate response with police protection shall be provided to any emer- 
gency contact made pursuant to this section, which police protection shall be 
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continued in such reasonable manner as to deter future violations and 
protect the child and any person with legal custody of the child. 

(d) Any person who has been convicted of felony parental child sexual 
abuse who violates subsection (2)(a) hereof shall, upon conviction, be 
punished by imprisonment in the county jail for not more than one (1) year. 
Any person who has been convicted of felony parental child sexual abuse who 
violates subsection (2Kb) hereof shall, upon conviction, be punished by 
imprisonment in the state penitentiary for not more than five (5) years. 
(3) No person who has been convicted of felony parental child sexual 
abuse shall be entitled to have parental or other visitation rights as to that 
child who was the victim, unless he or she files a petition in the chancery court 
of the county in which the child resides, reciting the conviction, and joining as 
parties defendant any other parent, guardian, person standing in loco parentis 
or having legal or physical custody of the child. A guardian ad litem shall be 
appointed to represent the child at petitioner's expense. The court shall 
appoint a qualified psychologist or psychiatrist to conduct an independent 
examination of the petitioner to determine whether contact with that person 
poses a physical or emotional risk to the child, and report to the court. Such 
examination shall be at petitioner's expense. The court shall require any such 
petitioner to deposit with the court sufficient funds to pay expenses chargeable 
to a petitioner hereunder, the amount of such deposit to be within the 
discretion of the chancellor. Any defendant and the child through his or her 
guardian ad litem shall be entitled to a full evidentiary hearing on the petition. 
In no event shall a child be required to testify in court or by deposition, or be 
subjected to any psychological examination, without the express consent of the 
child through his or her guardian ad litem. Such guardian ad litem shall 
consult with the child's legal guardian or custodians before consenting to such 
testimony or examination. At any hearing there is a rebuttable presumption 
that contact with the child poses a physical and emotional risk to the child. 
That presumption may be rebutted and visitation or contact allowed on such 
terms and conditions that the chancery court shall set only upon specific 
written findings by the court that: 

(a) Contact between the child and the offending parent is appropriate 
and poses minimal risk to the child; 

(b) If the child has received counseling, that the child's counselor 
believes such contact is in the child's best interest; 

(c) The offending parent has successfully engaged in treatment for sex 
offenders or is engaged in such treatment and making progress; and 

(d) The offending parent's treatment provider believes contact with the 
child is appropriate and poses minimal risk to the child. If the court, in its 
discretion, allows visitation or contact it may impose such conditions to the 
visitation or contact which it finds reasonable, including supervision of 
contact or visitation by a neutral and independent adult with a detailed plan 
for supervision of any such contact or visitation. 

SOURCES: Laws, 2000, ch. 403, § 1, eff from and after July 1, 2000. 
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Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected an error appearing in (l)(b). The words "this act" were changed to "this section" 
so that "responsibilities pursuant to this act" now reads as "responsibilities pursuant to 
this section." The Joint Committee ratified the correction at its May 16, 2002 meeting. 

Cross References — Child welfare, see §§ 43-15-1 et seq. 

Mississippi Sex Offenders Registration Law, see §§ 45-33-21 et seq. 

Grounds for termination of parental rights, see § 93-15-103. 

Additional monetary assessment for violation of this section when committed against 
a minor to be deposited in Mississippi Children's Trust Fund, see § 99-19-75. 

§§ 97-5-43 through 97-5-47. Repealed. 

Repealed by Laws, 1997, ch. 578, § 16, eff from and after February 1, 
1998. 

§ 97-5-43. [Laws, 1994, ch. 486, § 5] 
§ 97-5-45. [Laws, 1994, ch. 486, § 6] 
§ 97-5-47. [Laws, 1994, ch. 486, § 7] 

Editor's Note — Former § 97-5-43 related to posting signs prohibiting the sale of 
tobacco products to children. 

Former § 97-5-45 related to notice to employees and agreements prohibiting the sale 
of tobacco products to children. 

Former § 97-5-47 related to requirements for the sale of tobacco products through 
vending machines. 

§ 97-5-49. Knowingly allowing party where minor obtains, 
possesses or consumes alcoholic beverage; definitions; ap- 
plicability of section; penalties. 

(1) As used in this section: 

(a) "Adult" means a person over the age of twenty-one (21) years. 

(b) "Alcoholic beverage" has the meaning as denned in Section 67-1-5. 

(c) "Beer" has the meaning as denned in Section 67-3-3. 

(d) "Light wine" means wine containing five percent (5%) or less of 
alcohol by weight. 

(e) "Minor" means a person under the age of twenty-one (21) years. 

(f) "Party" means a gathering or event at which a group of two (2) or 
more persons assembles for a social occasion or activity at a private 
residence or a private premises. 

(g) "Private premises" means privately owned land, including any 
appurtenances or improvements on the land. 

(h) "Private residence" means the place where a person actually lives or 
has his or her home. 

(i) "Wine" has the meaning as defined in Section 67-1-5. 

(2) No adult who owns or leases a private residence or private premises 
shall knowingly allow a party to take place or continue at the residence or 
premises if a minor at the party obtains, possesses or consumes any alcoholic 
beverage, light wine or beer if the adult knows that the minor has obtained, 
possesses or is consuming alcoholic beverages, light wine or beer. 
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(3) This section shall not apply to legally protected religious activities or 
gatherings of family members or to any of the exemptions set forth in Section 
67-3-54. 

(4) Each incident in violation of subsection (2) of this section or any part 
of subsection (2) constitutes a separate offense. 

(5) Any person who violates subsection (2) of this section shall be guilty of 
a misdemeanor and, upon conviction thereof, shall be punished by a fine of One 
Thousand Dollars ($1,000.00) or by imprisonment in the county jail for not 
more than ninety (90) days, or by both the fine and imprisonment, in the 
discretion of the court. 

SOURCES: Laws, 2011, ch. 435; Laws, 2011, ch. 472, § 1, eff from and after July 
1, 2011. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

§ 97-5-51. Mandatory reporting of sex crimes against minors; 
definitions; procedure; report contents; forensic samples; 
penalties. 

(1) Definitions. — For the purposes of this section: 

(a) "Sex crime against a minor" means any offense under at least one (1) 
of the following statutes when committed by an adult against a minor who 
is under the age of sixteen (16): 

(i) Section 97-3-65 relating to rape; 

(ii) Section 97-3-71 relating to rape and assault with intent to ravish; 
(hi) Section 97-3-95 relating to sexual battery; 

(iv) Section 97-5-23 relating to the touching of a child, mentally 
defective or incapacitated person or physically helpless person for lustful 
purposes; 

(v) Section 97-5-41 relating to the carnal knowledge of a stepchild, 
adopted child or child of a cohabiting partner; 

(vi) Section 97-5-33 relating to exploitation of children; 

(vii) Section 97-3-54. l(l)(c) relating to procuring sexual servitude of a 
minor; 

(viii) Section 43-47-18 relating to sexual abuse of a vulnerable person; 

(ix) Section 97-1-7 relating to the attempt to commit any of the 
offenses listed in this subsection. 

(b) "Mandatory reporter" means any of the following individuals per- 
forming their occupational duties: health care practitioner, clergy member, 
teaching or child care provider, law enforcement officer, or commercial image 
processor. 

(c) "Health care practitioner" means any individual who provides 
health care services, including a physician, surgeon, physical therapist, 
psychiatrist, psychologist, medical resident, medical intern, hospital staff 
member, licensed nurse, midwife and emergency medical technician or 
paramedic. 
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(d) "Clergy member" means any priest, rabbi or duly ordained deacon or 
minister. 

(e) "Teaching or child care provider" means anyone who provides 
training or supervision of a minor under the age of sixteen (16), including a 
teacher, teacher's aide, principal or staff member of a public or private 
school, social worker, probation officer, foster home parent, group home or 
other child care institutional staff member, personnel of residential home 
facilities, a licensed or unlicensed day care provider. 

(f) "Commercial image processor" means any person who, for compen- 
sation: (i) develops exposed photographic film into negatives, slides or prints; 
(ii) makes prints from negatives or slides; or (hi) processes or stores digital 
media or images from any digital process, including, but not limited to, 
website applications, photography, live streaming of video, posting, creation 
of power points or any other means of intellectual property communication 
or media including conversion or manipulation of still shots or video into a 
digital show stored on a photography site or a media storage site. 

(g) "Caretaker" means any person legally obligated to provide or secure 
adequate care for a minor under the age of sixteen (16), including a parent, 
guardian, tutor, legal custodian or foster home parent. 

(2) (a) Mandatory reporter requirement — A mandatory reporter shall 
make a report if it would be reasonable for the mandatory reporter to suspect 
that a sex crime against a minor has occurred. 

(b) Failure to file a mandatory report shall be punished as provided in 
this section. 

(c) Reports made under this section and the identity of the mandatory 
reporter are confidential except when the court determines the testimony of 
the person reporting to be material to a judicial proceeding or when the 
identity of the reporter is released to law enforcement agencies and the 
appropriate prosecutor. The identity of the reporting party shall not be 
disclosed to anyone other than law enforcement or prosecutors except under 
court order; violation of this requirement is a misdemeanor. Reports made 
under this section are for the purpose of criminal investigation and prosecu- 
tion only and information from these reports is not a public record. 
Disclosure of any information by the prosecutor shall conform to the 
Mississippi Uniform Rules of Circuit and County Court Procedure. 

(d) Any mandatory reporter who makes a required report under this 
section or participates in a judicial proceeding resulting from a mandatory 
report shall be presumed to be acting in good faith. Any person or institution 
reporting in good faith shall be immune from any liability, civil or criminal, 
that might otherwise be incurred or imposed. 

(3) (a) Mandatory reporting procedure. — A report required under 
subsection (2) must be made immediately to the law enforcement agency in 
whose jurisdiction the reporter believes the sex crime against the minor 
occurred. Except as otherwise provided in this subsection (3), a mandatory 
reporter may not delegate to any other person the responsibility to report, 
but shall make the report personally. 
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(i) The reporting requirement under this subsection (3) is satisfied if 
a mandatory reporter in good faith reports a suspected sex crime against 
a minor to the Department of Human Services under Section 43-21-353. 

(ii) The reporting requirement under this subsection (3) is satisfied if 
a mandatory reporter reports a suspected sex crime against a minor by 
following a reporting procedure that is imposed: 

1, By state agency rule as part of licensure of any person or entity 
holding a state license to provide services that include the treatment or 
education of abused or neglected children; or 

2. By statute. 

(b) Contents of the report. — The report shall identify, to the extent 
known to the reporter, the following: 

(i) The name and address of the minor victim; 

(ii) The name and address of the minor's caretaker; 

(hi) Any other pertinent information known to the reporter. 

(4) A law enforcement officer who receives a mandated report under this 
section shall file an affidavit against the offender on behalf of the State of 
Mississippi if there is probable cause to believe that the offender has commit- 
ted a sex crime against a minor. 

(5) Collection of forensic samples. — 

(a) (i) When an abortion is performed on a minor who is less than 
fourteen (14) years of age at the time of the abortion procedure, fetal tissue 
extracted during the abortion shall be collected in accordance with rules 
and regulations adopted pursuant to this section if it would be reasonable 
to suspect that the pregnancy being terminated is the result of a sex crime 
against a minor. 

(ii) When a minor who is under sixteen (16) years of age gives birth to 
an infant, umbilical cord blood shall be collected, if possible, in accordance 
with rules and regulations adopted pursuant to this section if it would be 
reasonable to suspect that the minor's pregnancy resulted from a sex 
crime against a minor. 

(hi) It shall be reasonable to suspect that a sex crime against a minor 
has occurred if the mother of an infant was less than sixteen (16) years of 
age at the time of conception and at least one (1) of the following conditions 
also applies: 

1. The mother of the infant will not identify the father of the infant; 

2. The mother of the infant lists the father of the infant as 
unknown; 

3. The person the mother identifies as the father of the infant 
disputes his fatherhood; 

4. The person the mother identifies as the father of the infant is 
twenty-one (21) years of age or older; or 

5. The person the mother identifies as the father is deceased. 

(b) The State Medical Examiner shall adopt rules and regulations 
consistent with Section 99-49-1 that prescribe: 

(i) The amount and type of fetal tissue or umbilical cord blood to be 
collected pursuant to this section; 
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(ii) Procedures for the proper preservation of the tissue or blood for 
the purpose of DNA testing and examination; 

(hi) Procedures for documenting the chain of custody of such tissue or 
blood for use as evidence; 

(iv) Procedures for proper disposal of fetal tissue or umbilical cord 
blood collected pursuant to this section; 

(v) A uniform reporting instrument mandated to be utilized, which 
shall include the complete residence address and name of the parent or 
legal guardian of the minor who is the subject of the report required under 
this subsection (5); and 

(vi) Procedures for communication with law enforcement agencies 
regarding evidence and information obtained pursuant to this section. 

(6) Penalties. — 

(a) A person who is convicted of a first offense under this section shall 
be guilty of a misdemeanor and fined not more than Five Hundred Dollars 
($500.00). 

(b) A person who is convicted of a second offense under this section shall 
be guilty of a misdemeanor and fined not more than One Thousand Dollars 
($1,000.00), or imprisoned for not more than thirty (30) days, or both. 

(c) A person who is convicted of a third or subsequent offense under this 
section shall be guilty of a misdemeanor and fined not more than Five 
Thousand Dollars ($5,000.00), or imprisoned for not more than one (1) year, 
or both. 

(7) A health care practitioner or health care facility shall be immune from 
any penalty, civil or criminal, for good-faith compliance with any rules and 
regulations adopted pursuant to this section. 

SOURCES: Laws, 2012, ch. 519, § 1; Laws, 2013, ch. 511, § 1, eff from and after 
July 1, 2013. 

Editor's Note — Laws of 2012, ch. 519, § 2, provides: 

"SECTION 2. Severability. Any provision of this act held to be invalid or unen- 
forceable by its terms, or as applied to any person or circumstance, shall be construed 
so as to give it the maximum effect permitted by law, unless such holding shall be one 
of utter invalidity or unenforceability, in which event such provision shall be deemed 
severable herefrom and shall not affect the remainder hereof or the application of such 
provision to other persons not similarly situated or to other dissimilar circumstances." 

Amendment Notes — The 2013 amendment added (4) and redesignated accord- 
ingly; in (5)(a)(i), substituted "Collection" for "Maintenance," added "When" preceding 
"an abortion," inserted "is performed" thereafter, deleted "shall preserve" preceding 
"fetal tissue extracted during the abortion" and inserted "shall be collected" thereafter; 
added (5)(a)(ii) and (hi); in (5)(b)(i), inserted "or umbilical cord blood" preceding "to be" 
and substituted "collected" for "preserved and submitted by a physician" thereafter; 
inserted "or blood" following "tissue" in (5)(b)(ii) and (hi); in (5)(b)(iv), inserted "or 
umbilical cord blood" and substituted "collected" for "preserved and submitted by a 
physician"; and substituted "A health care practitioner or health care facility shall be 
immune from any penalty, civil or criminal" for "No physician shall be liable for any 
penalty under this section" in (7); and made minor stylistic changes throughout. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 
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97-7-73. Offering a false instrument for recording against a public servant; 

penalties. 

§ 97-7-1. Assessment; failure or refusal to deliver by taxpayer. 

If any taxpayer shall refuse or wilfully neglect to deliver a list of his 
taxable property, as required by law, to the assessor, under oath or affirmation, 
when required, he shall be guilty of a misdemeanor, and, on conviction shall be 
fined not less than twenty dollars nor more than five hundred dollars, or 
imprisoned not exceeding three months in the county jail, or both. 

SOURCES: Codes, Hutchinson's 1848, ch. 8, art. 17 (5); 1857, ch. 3, art. 17; 1871, 
§ 1674; 1880, § 497; 1892, § 970; 1906, § 1046; Hemingway's 1917, § 774; 
1930, § 790; 1942, § 2014. 

Cross References — Tax assessments, see §§ 27-35-23 et seq. 
Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

§ 97-7 -3. Assessment; failure to deliver by banker. 

If the president, cashier, or other officer having like duties, of any bank or 
banking association shall wilfully fail to deliver to the assessor a written 
statement, under oath, as required by law, of all the bank's effects and assets, 
other than land, liable to taxation, he shall, on conviction, be fined not 
exceeding five hundred dollars, or be imprisoned not exceeding three months in 
the county jail, or both. 

SOURCES: Codes, 1892, § 972; 1906, § 1048; Hemingway's 1917, § 776; 1930, 
§ 792; 1942, § 2016; Laws, 1890, p. 6. 

Cross References — Assessment of branch banks, see § 27-35-37. 

RESEARCH REFERENCES 

ALR. Sufficiency of evidence of have been inaccessible to testator — mod- 
nonrevocation of lost will not shown to ern cases. 70 A.L.R.4th 323. 

§ 97-7-5. Assessment; frauds on. 

If any taxpayer shall wilfully render to the assessor for taxation a false list 
of his taxable property, or shall so render a list which does not contain the 
whole of his property liable to be listed or taxed, or shall wilfully undervalue 
the property so listed, he shall be liable to prosecution for fraud on the 
assessment, and, on conviction, shall be fined not less than one hundred 
dollars nor more than five hundred dollars, or imprisoned in the county jail not 
less than one week nor more than three months, or both. 

SOURCES: Codes, 1892, § 971; 1906, § 1047; Hemingway's 1917, § 775; 1930, 
§ 791; 1942, § 2015. 
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Cross References — Tax assessments, see §§ 27-35-23 et seq. 

§ 97-7-7. Capitol building; not to be used for sleeping-rooms. 

If any person shall occupy any of the offices, apartments, halls, or other 
portion of the capitol building at Jackson as a lodging or sleeping-room, he 
shall be guilty of a misdemeanor, and, upon conviction, shall be fined not less 
than ten dollars nor more than one hundred dollars, and be imprisoned in the 
county jail not exceeding thirty days. 

SOURCES: Codes, Hutchinson's 1848, ch. 4, art. 23 (3); 1857, ch. 6, art. 96; 1871, 
§ 190; 1880, § 272; 1892, § 999; 1906, § 1076; Hemingway's 1917, § 803; 1930, 
§ 822; 1942, § 2048. 

Cross References — Restrictions on use of capitol buildings, see §§ 29-5-1 et seq. 
Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

§ 97-7-9. Capitol building; defacing. 

If any person shall, by any means whatsoever, wilfully injure or destroy 
any of the works, materials, furniture, or ornaments of the capitol, or any of the 
buildings or monuments on the grounds belonging thereto, or shall wilfully 
deface any of the walls thereof, or shall write or make any drawing or 
characters thereon with pencil-mark, or otherwise, or do any indecent act, 
either on or to said walls, or within the same, or shall wilfully deface or injure 
the trees, fences, pavement, or soil on said grounds, such person, on conviction, 
shall be punished by a fine not exceeding five hundred dollars, or imprison- 
ment in the county jail not more than six months, or both. 

SOURCES: Codes, 1857, ch. 6, art. 101; 1871, § 194; 1880, § 273; 1892, § 1000; 
1906, § 1077; Hemingway's 1917, § 804; 1930, § 823; 1942, § 2049. 

§ 97-7-10. Fraudulent statements and representations. 

(1) Whoever, with intent to defraud the state or any department, agency, 
office, board, commission, county, municipality or other subdivision of state or 
local government, knowingly and willfully falsifies, conceals or covers up by 
trick, scheme or device a material fact, or makes any false, fictitious or 
fraudulent statements or representations, or makes or uses any false writing 
or document knowing the same to contain any false, fictitious or fraudulent 
statement or entry, shall, upon conviction, be punished by a fine of not more 
than Ten Thousand Dollars ($10,000.00) or by imprisonment for not more than 
five (5) years, or by both such fine and imprisonment. 

(2) This section shall not prohibit the prosecution under any other 
criminal statute of the state. 

SOURCES: Laws, 1988, ch. 511, § 2, eff from and after July 1, 1988. 
Cross References — White-collar crime investigations, see § 7-5-59. 
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1. Evidence. 

2. Grand jury. 

1. Evidence. 

Defendant's convictions for fraud, in 
violation of Miss. Code Ann. § 97-7-10(1), 
were supported by the evidence because 
defendant, a deputy clerk at a county tax 
collector's office, admitted to a police offi- 
cer to changing the addresses for taxing 
districts to reduce the fees customers paid 
for car tags; defendant also admitted to 
supplying a made-up repair shop listed on 
a penalty waiver form to enable customers 
to have their late penalties waived. 
Gooden v. State, 54 So. 3d 298 (Miss. Ct. 
App. Oct. 5, 2010). 

Evidence was sufficient to support a 
conviction where testimony showed that 
the defendant submitted an invoice to a 
county board of education for, inter alia, 



grinding 46 tree stumps, but that only 
seven or eight tree stumps were actually 
ground. Pool v. State, 724 So. 2d 1044 (Ct. 
App. 1998). 

2. Grand jury. 

Trial court properly denied a public 
utility's motion to quash a grand jury 
subpoena because issuance of the sub- 
poena was a lawful exercise of the grand 
jury's investigative authority, and the evi- 
dence was relevant to its investigation 
and had the potential to result in criminal 
indictments; if the grand jury was inves- 
tigating to determine if state laws regard- 
ing the tax collection were being followed, 
it was acting within the scope of its au- 
thority and its actions were unquestion- 
able. Entergy Miss., Inc. v. State, 132 So. 
3d 568 (Miss. 2014). 



§ 97-7-11. Conspiracy to defraud state; obtaining public funds 
fraudulently. 

If any person shall enter into any agreement, combination or conspiracy to 
defraud the State of Mississippi, or any department or political subdivision 
thereof, by obtaining or aiding to obtain the payment or allowance from the 
public funds of the state, or of any department or political subdivision thereof, 
of any false or fraudulent claim, he shall be subject to indictment therefor, and 
upon conviction thereof, shall be imprisoned in the state penitentiary for a 
term not to exceed five years, or shall be punished by a fine not to exceed 
$1000.00, or by imprisonment in the county jail for a term of not more than six 
months, or by both such fine and imprisonment, within the discretion of the 
court. 

SOURCES: Codes, 1930, § 831; 1942, § 2057; Laws, 1930, ch. 97. 

Cross References — Suits by the state, see §§ 11-45-1 et seq. 
Unfair bidder on public contracts, see § 19-13-113. 

Proceedings for execution and enforcement of antitrust laws, see §§ 75-21-19 et seq. 
Conspiracy, generally, see § 97-1-1. 

Conspiracy and collusion connected with state highway work, see §§ 97-15-5, 
97-15-11. 

RESEARCH REFERENCES 

Am Jur. 16 Am. Jur. 2d, Conspiracy CJS. 15A C.J.S., Conspiracy §§ 257 et 
§§ 1 et seq. seq. 
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§ 97-7-13. Conspiracy to defraud state; defeating or prevent- 
ing prosecution of just claim due state. 

If any person, with intent to defraud the State of Mississippi, or any 
department or political subdivision thereof, shall enter into any agreement, 
combination or conspiracy to defeat, by any unlawful or fraudulent means, the 
payment of any just claim or penalty due the State of Mississippi, or any 
department or political subdivision thereof, or to prevent, by any unlawful or 
fraudulent means, the prosecution of suit for the proper enforcement of any 
such claim or penalty, or to defraud the State of Mississippi or any department 
or political subdivision thereof, in any manner, or for any purpose, he shall be 
guilty of a felony, and upon conviction thereof shall be punished by imprison- 
ment in the state penitentiary for a term not to exceed five years, or by 
imprisonment in the county jail for not more than six months, or by fine of not 
more than $1000.00, or by both such imprisonment and fine, within the 
discretion of the court. 

SOURCES: Codes, 1930, § 832; 1942, § 2058; Laws, 1930, ch. 97. 

Cross References — Suits by the state, see §§ 11-45-11 et seq. 
Conspiracy, generally, see § 97-1-1. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 

RESEARCH REFERENCES 

Am Jur. 16 Am. Jur. 2d, Conspiracy CJS. 15A C.J.S., Conspiracy §§ 279- 
§§ let seq. 285. 

§ 97-7-15. Conspiracy to defraud state; each party guilty of 
felony when one or more conspirators act. 

If two or more persons, with intent to defraud the State of Mississippi, or 
any department or political subdivision thereof, shall conspire to defeat by any 
unlawful or fraudulent means, the payment of any just claim or penalty due 
the State of Mississippi, or any department or political subdivision thereof, or 
shall conspire to prevent by any unlawful or fraudulent means, the prosecution 
of suit for the proper enforcement of any such claim or penalty, or shall 
conspire to defraud the State of Mississippi, or any department or political 
subdivision thereof, in any manner, or for any purpose, and one or more of such 
parties shall do any act to effect the object of the conspiracy each of the parties 
to such conspiracy shall be guilty of a felony, and upon conviction thereof shall 
be punished as provided in section 97-7-13. 

SOURCES: Codes, 1930, § 833; 1942, § 2059; Laws, 1930, ch. 97. 

Cross References — Suits by the state, see §§ 11-45-11 et seq. 
Conspiracy, generally, see § 97-1-1. 
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RESEARCH REFERENCES 

Am Jur. 16 Am. Jur. 2d, Conspiracy CJS. 15A C.J.S., Conspiracy §§ 279- 
§§ 1 et seq. 285. 

§ 97-7-17. Conspiracy to prevent holding a public office or 
discharging its duties, etc.; by use of force, etc. 

If two (2) or more persons conspire to prevent, by force, intimidation, or 
threat, any person from accepting or holding any office, trust, or place of 
confidence under the State of Mississippi, or any subdivision thereof, or from 
discharging any duties thereof, or to induce by like means any officer of the 
State of Mississippi or subdivision thereof, to leave the place where his duties 
as an officer are required to be performed, or to injure him in his person or 
property on account of his lawful discharge of the duties of his office, or while 
engaged in the lawful discharge thereof, or to injure his property so as to 
molest, interrupt, hinder, or impede him in the discharge of his official duties, 
each of such persons shall be fined upon conviction not more than one thousand 
dollars ($1,000.00) or imprisoned for not more than five (5) years, or both. 

SOURCES: Codes, 1942, § 2059.1; Laws, 1968, ch. 344, § 1, eff from and after 
passage (approved July 30, 1968). 

§ 97-7-19. Conspiracy to prevent holding public office or dis- 
charging its duties, etc.; by use of boycott. 

If two (2) or more persons conspire to prevent any person from accepting 
or holding any office, trust, or place of confidence under the State of Mississippi 
or any subdivision thereof, or to induce any officer of the State of Mississippi 
or subdivision thereof to leave the place where his duties as an officer are 
required to be performed and as a means of carrying out the object of such 
conspiracy, shall cause or attempt to cause, or induce or encourage any 
individual or individuals to cease doing business with any other person or to 
cease using, buying, selling, or otherwise dealing in the products of any other 
person, each of such persons shall be fined upon conviction not more than one 
thousand dollars ($1,000.00), or imprisoned for not more than five (5) years, or 
both. 

SOURCES: Codes, 1942, § 2059.2; Laws, 1968, ch. 344, § 2, eff from and after 
passage (approved July 30, 1968). 

§§ 97-7-21 through 97-7-27. Repealed. 

Repealed by Laws, 2009, ch. 369, § 1, effective upon passage (March 17, 
2009). 

§ 97-7-21. [Codes, 1942, § 2066.5-01; Laws, 1964, ch. 323, § 1, eff from 
and after passage (approved June 11, 1964).] 

§ 97-7-23. [Codes, 1942, § 2066.5-02; Laws, 1964, ch. 323, § 2, eff from 
and after passage (approved June 11, 1964).] 
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§ 97-7-25. [Codes, 1942, § 2066.5-03; Laws, 1964, ch. 323, § 3, eff from 
and after passage (approved June 11, 1964).] 

§ 97-7-27. [Codes, 1942, § 2066.5-04; Laws, 1964, ch. 323, § 4, eff from 
and after passage (approved June 11, 1964).] 

Editor's Note — Former § 97-7-21 defined criminal syndicalism. 
Former § 97-7-23 provided the penalties for the commission of certain acts of criminal 
syndicalism. 

Former § 97-7-25 made assemblage for the purpose of advocating, encouraging, 
teaching or suggesting the doctrine of criminal syndicalism unlawful. 

Former § 97-7-27 provided a penalty for permitting the use of a place or building for 
unlawful assemblage. 

§ 97-7-29. Destroying, injuring, etc. property to hinder war 
efforts. 

Whoever intentionally destroys, impairs, injures, interferes or tampers 
with real or personal property with reasonable grounds to believe that such act 
will hinder, delay or interfere with the preparation of the United States or of 
any of the states for defense or for war, or with the prosecution of war by the 
United States, shall be punished by imprisonment for not more than ten years, 
or by a fine of not more than ten thousand dollars ($10,000.00), or both. 

SOURCES: Codes, 1942, § 2400; Laws, 1942, ch. 183. 

Cross References — Treason, see §§ 97-7-67 et seq. 

RESEARCH REFERENCES 

CJS. 77 C.J.S., Riot; Insurrection §§ 1 
et seq. 

87 C.J.S., Treason §§ 1 et seq. 

§ 97-7-31. Destroying, injuring, etc. state or federally licensed 
communication systems. 

Whoever intentionally destroys, impairs, injures, or tampers or interferes 
with any real or personal property used or useful in the maintenance, repair or 
operation of any telephone or telegraph system or radio station which is 
subject to regulation or licensing by any agency of the United States of America 
or of the State of Mississippi, with reasonable grounds to believe that such act 
will hinder, delay or interfere with the maintenance, repair or operation of 
such telephone or telegraph system or radio station, on conviction shall be 
punished as prescribed in Section 97-7-29. 

SOURCES: Codes, 1942, § 2401; Laws, 1942, ch. 183. 

Cross References — Treason, see §§ 97-7-67 et seq. 
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RESEARCH REFERENCES 

ALR. Criminal liability for unauthor- CJS. 77 C.J.S., Riot; Insurrection §§ 1 
ized interference with or reception of radio et seq. 

or television transmission. 43 A.L.R.4th 87 C.J.S., Treason §§ 1 et seq. 
991. 

§ 97-7-33. False statements to federal authorities as to denial 
of constitutional rights by the state or its agents. 

It shall be unlawful for any person or persons to wilfully and knowingly, 
whether orally or in writing, make or cause to be made, to any agency, or board, 
or commission, or member, or officer or official, or appointee, or employee, or 
representative thereof, of the executive, or the legislative, or the judicial 
department, of the United States or any subdivision thereof, which may be now 
in existence, or who may be now appointed, or hereafter created or appointed, 
including but not limited to any commissioner, or referee, or voting referee now 
appointed or who may be hereafter appointed by any court of the United States 
or any judge thereof, and further including but not limited to any member of 
the Federal Bureau of Investigation and any agent or representative, or 
investigator, or member of the Commission on Civil Rights of the United 
States, or the Advisory Committee or Board of the Commission on Civil Rights 
of the United States appointed in and for the State of Mississippi, any false or 
fictitious or fraudulent statement or statements, or to use any false writing or 
document asserting or claiming, that such person, or persons, or any other 
person or persons have been, or are about to be denied or deprived of any right, 
or privilege, or immunity granted or secured to them, or to any of them, by the 
United States Constitution and laws, or by the Mississippi Constitution and 
laws, by any officer, or agency, or employee, or representative, or board, or 
commission, or any member thereof of the State of Mississippi, or of any county 
or municipality, of the State of Mississippi, or of any other political subdivision 
of the State of Mississippi, or by the State of Mississippi and any person or 
persons violating the provisions of this section shall be guilty of the crime of 
making a false statement, which is created by this section, a felony, and upon 
conviction thereof shall be punished by imprisonment in the county jail for not 
less than six (6) months nor more than five (5) years in the penitentiary, or by 
a fine of not less than one hundred dollars ($100.00) nor more than one 
thousand dollars ($1,000.00) or by both such fine and imprisonment. 

SOURCES: Codes, 1942, § 2155.4; Laws, 1960, ch. 263, § 1. 

Cross References — False sworn statements to federal authorities, see §§ 97-7-35, 
97-7-37. 

Perjury, see §§ 97-9-59 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 
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§ 97-7-35. False swearing; false sworn statements to federal 
authorities as to denial of constitutional rights by the state 
or its agents. 

(1) It shall be unlawful for any person or persons to wilfully and 
knowingly make any oral or written sworn false statement, or affidavit, or 
attestation, or complaint, or allegation before any individual or officer autho- 
rized to administer oaths, to any agency, or board, or commission, or member, 
or official, or appointee, or employee, or representative thereof, of the execu- 
tive, or the legislative, or the judicial department, of the United States, or any 
subdivision thereof, which may be now in existence, or who may be now 
appointed, or hereafter created or appointed, including but not limited to any 
member of the Federal Bureau of Investigation and any agent, or representa- 
tive, or investigator, or member of the Commission on Civil Rights of the 
United States, or the Advisory Committee or Board of the Commission on Civil 
Rights of the United States appointed in and for the State of Mississippi, that 
such person, or persons, or other persons have been or are about to be deprived 
of any right, or privilege, or immunity granted or secured by the United States 
Constitution and Laws or by the Mississippi Constitution and Laws, by any 
officer, or agency, or employee, or representative, or board, or commission, or 
any member thereof of the State of Mississippi, or of any county or municipal- 
ity, of the State of Mississippi, or of any other political subdivision of the State 
of Mississippi, or by the State of Mississippi, and any person or persons 
violating the provisions of this section shall be guilty of the crime of false 
swearing which is created by this section, a felony, and upon conviction thereof, 
shall be punished by imprisonment in the county jail for not less than six (6) 
months nor more than five (5) years in the penitentiary, or a fine of not less 
than one hundred dollars ($100.00), nor more than one thousand dollars 
($1,000.00), or by both such fine and imprisonment. 

(2) Corroboration or proof by more than one witness to establish the 
falsity of testimony or statements under oath is not required in prosecutions 
under this section. It shall not be necessary to prove, to sustain or charge 
under this section, that the oath or matter sworn to was material, or, if before 
an executive, legislative or judicial tribunal committee or commission that the 
tribunal committee or commission had jurisdiction. 

SOURCES: Codes, 1942, § 2155.5; Laws, 1960, ch. 256, §§ 1, 2. 

Cross References — False statements to federal authorities, see §§ 97-7-33, 
97-7-37. 

Perjury, see §§ 97-9-59 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 
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§ 97-7-37. False swearing; false sworn statements to federal 
authorities as to denial of constitutional rights by the state 
or its agents with intent or purpose to deceive or cause 
investigation. 

(1) It shall be unlawful for any person or persons to wilfully make any oral 
or written sworn false statements or affidavit or attestation or complaint or 
allegation before any individual or officer authorized to administer oaths, that 
such person or persons or other persons have been or are about to be deprived 
of any right or privilege or immunity granted or secured by the United States 
Constitution and laws, or either, or by the Mississippi Constitution and laws, 
or either, knowing the same, or any material part thereof to be false, with the 
intent or purpose to cause or encourage an investigation or which causes or 
contributes in any way to causing an investigation thereof, or any other action 
to be taken as a result thereof by any executive or legislative or judicial 
department, officer or agent, or representative of the United States, including 
but not limited to any member of the Federal Bureau of Investigation or 
member or representative or employee of, the Commission on Civil Rights 
created by an act of the Congress of the United States, or the State Advisory 
Group or Council, or Committee of the Commission on Civil Rights appointed 
in or for the State of Mississippi, and any person or persons violating the 
provisions of this section shall be guilty of the crime of false swearing which is 
created by this section, a felony, and upon conviction thereof, shall be punished 
by imprisonment in the county jail for not less than six (6) months nor more 
than five (5) years in the penitentiary, or a fine of not less than one hundred 
dollars ($100.00), nor more than one thousand dollars ($1,000.00), or by both 
such fine and imprisonment. 

(2) Corroboration or proof by more than one witness to establish the 
falsity of testimony or statements under oath is not required in prosecutions 
under this section. It shall not be necessary to prove, to sustain any charge 
under this section, that the oath or matter sworn to was material, or, if before 
an executive, legislative or judicial tribunal, committee, or commission that 
the tribunal, committee, or commission had jurisdiction. 

SOURCES: Codes, 1942, § 2155.6; Laws, 1960, ch. 255, §§ 1, 2. 

Cross References — False statements to federal authorities, see §§ 97-7-33, 
97-7-35. 

Perjury, see §§ 97-9-59 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 

§ 97-7 -39. Flags; desecration of national or state flag prohib- 
ited. 

Any person who, in any manner, for exhibition or display, shall place or 
cause to be placed any word, figure, mark, picture, design, drawing, or any 
advertisement of any nature, upon any flag, standard, color or ensign of the 
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United States or state flag of the State of Mississippi, or ensign or Confederate 
flag, or shall expose or cause to be exposed to public view any such flag, 
standard, color or ensign, upon which shall be attached, appended, affixed or 
annexed any word, figure, mark, picture, design or drawing, or any advertise- 
ment of any nature, or who shall expose to public view, manufacture, sell, 
expose for sale, give away or have in possession for sale or to give away, or for 
use for any purpose, any article or substance, being an article of merchandise, 
or a receptacle of merchandise, or article or things for carrying or transporting 
merchandise upon which, shall have been printed, painted, attached or 
otherwise placed, a representation of any such flag, standard, color or ensign, 
to advertise, call attention to, decorate, mark or distinguish the article or 
substance, on which so placed, or who shall publicly mutilate, deface, defile or 
defy, trample upon or cast contempt, either by word or act, upon any such flag, 
standard, color or ensign, with the intent to desecrate or dishonor such, shall 
be guilty of a misdemeanor and upon conviction shall be punished by a fine of 
not more than one thousand dollars ($1,000.00), or by imprisonment for not 
more than thirty (30) days, or both, in the discretion of the court; shall be 
deemed guilty of a misdemeanor and shall be punished by a fine not exceeding 
one hundred dollars ($100.00) or by imprisonment for not more than thirty (30) 
days, or both, in the discretion of the court; and shall also forfeit a penalty in 
the discretion of the court, of not more than fifty dollars ($50.00) for each such 
offense, to be recovered with costs in a civil action or suit, in any court having 
jurisdiction, and such action or suit may be brought by and in the name of any 
citizen of this state. Such penalty when collected, less the reasonable cost and 
expense of action or suit, shall be paid into the treasury of this state. Two (2) 
or more penalties may be sued for and recovered in the same action or suit. The 
words "flag," "standard," "color," or "ensign," as used in this section, shall 
include any flag, standard, color, ensign or any picture or representation of 
either thereof, made of any substance, or represented on any substance, and of 
any size, evidently purporting to be, either of said flag, standard, color or 
ensign of the United States of America or a picture or a representation of either 
thereof, upon which shall be shown the colors, the stars, and the stripes, in any 
number of either thereof, or by which the person seeing the same, without 
deliberation, may believe the same to represent the flag, colors, standard or 
ensign of the United States of America or of the State of Mississippi or 
Confederate flag. 

SOURCES: Codes, Hemingway's 1917, § 903; 1930, § 930; 1942, § 2159; Laws, 
1916, ch. 118; Laws, 1971, ch. 311, § 1, eff from and after passage (approved 
February 8, 1971). 

Editor's Note — Although the retention of the duplicate penalty provision in the 
section of the Mississippi Code of 1942 from which this section is derived, § 2159, as 
amended by Chapter 311, Laws of 1971, was probably inadvertent on the legislature's 
part, the office of the attorney general was of the opinion that the duplicate provision 
should be brought into the Mississippi Code of 1972, and the matter noted for legislative 
clarification. 

Cross References — Flags of national guard, see § 33-7-29. 
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Display and study of flags in schools, see § 37-13-5. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 



JUDICIAL DECISIONS 



1. In general. 

Prosecution under federal Flag Protec- 
tion Act (18 USCS § 700) for burning 
American flag violated Federal Constitu- 
tion's First Amendment, as defendants' 
flag burning constituted expressive con- 
duct; Court would not reconsider holding 
in earlier case that flag burning as mode 
of expression enjoys full protection of First 
Amendment; Act improperly suppressed 
expression out of concern for its likely 
communicative impact even though it con- 
tained no explicit content-based limita- 
tion on scope of prohibited conduct, there- 
fore was subject to most exacting scrutiny, 
Act did not advance government's legiti- 
mate interest in preserving flag's function 
as incident of sovereignty, and even as- 
suming national consensus favoring pro- 
hibition against flag burning, suggestion 
that government's interest in suppressing 
speech becomes more weighty as popular 
opposition grows is foreign to First 
Amendment. United States v. Eichman, 
496 U.S. 310, 110 S. Ct. 2404, 110 L. Ed. 
2d 287 (1990). 



Conviction of protestor for burning 
American flag as part of political demon- 
stration violated First Amendment, since 
conduct was sufficiently imbued with ele- 
ments of communication to implicate First 
Amendment, state's interest in preventing 
breaches of peace was not implicated on 
record in particular case, and state's as- 
serted interest in preserving flag as sym- 
bol of nationhood and national unity does 
not justify conviction. Texas v. Johnson, 
491 U.S. 397, 109 S. Ct. 2533, 105 L. Ed. 
2d 342 (1989). 

A state statute (in this instance, N.Y. 
former Penal Law § 1425(16)(d), now N.Y. 
Gen Bus § 136) making it a misdemeanor 
publicly to mutilate, deface, defile, 
trample upon, or cast contempt upon an 
American flag either by words or acts, is 
unconstitutionally applied insofar as it 
permits a person to be punished merely 
for speaking defiant or contemptuous 
words about the American flag. Street v. 
New York, 394 U.S. 576, 89 S. Ct. 1354, 22 
L. Ed. 2d 572 (1969), on remand, 24 
N.Y.2d 1026, 302 N.Y.S.2d 848, 250 
N.E.2d 250 (1969). 



RESEARCH REFERENCES 



ALR. What constitutes violation of flag 
desecration statutes. 41 A.L.R.3d 502. 

Propriety of Prohibition of Display or 
Wearing of Confederate Flag. 66 
A.L.R.6th 493. 

Am Jur. 3 Am. Jur. 2d, Advertising § 5. 

35A Am. Jur. 2d, Flag §§ 3, 4. 

Lawyers' Edition. Constitutionality of 
statutes, ordinances, or administrative 



provisions prohibiting defiance, disre- 
spect, mutilation, or misuse of American 
Flag. 22 L. Ed. 2d 972. 

Supreme Court's views as to constitu- 
tionality of laws prohibiting, or of criminal 
convictions for, desecration, defiance, dis- 
respect, or misuse of American flag. 105 L. 
Ed. 2d 809. 



§ 97-7-41. Food commodity donated by federal or state gov- 
ernment; obtaining fraudulently, sale or unauthorized dis- 
position. 

(1) Whoever obtains, or attempts to obtain, or aids or abets any person to 
obtain by means of a willfully false statement or representation or by 
impersonation, or other fraudulent device, any food commodity donated under 
any program of the federal or state government: (a) to which he is not entitled; 
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or (b) being an employee of the state, makes any unauthorized disposition of 
such food commodity; or (c) not being an authorized recipient thereof converts 
to his own use or benefit any such donated food commodities; or (d) being an 
authorized recipient, sells, exchanges or makes an unauthorized disposition of 
such donated food commodity in any other way than as prescribed or directed 
by lawful rules and regulations, shall be guilty of a misdemeanor and upon 
conviction thereof shall be fined not more than five hundred dollars ($500.00), 
or be imprisoned for not more than six (6) months, or be both so fined and 
imprisoned in the discretion of the court. In assessing the penalty the court 
shall take into consideration the value of the commodities. 

(2) Any person who purchases, barters, exchanges or otherwise obtains 
any donated food commodities from any authorized recipient knowing it to 
have been furnished said recipient by the state or federal government, or 
places the same in a channel of trade shall be guilty of a misdemeanor and 
upon conviction thereof shall be fined not more than five hundred dollars 
($500.00), or be imprisoned for not more than six (6) months, or be both so fined 
and imprisoned in the discretion of the court. 

SOURCES: Codes, 1942, § 2159.5; Laws, 1964, ch. 339, §§ 1, 2, eff from and after 
passage (approved June 11, 1964). 

Cross References — Representing or personating another to obtain money or 
property, see § 97-19-35. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

§ 97-7-42. Fraudulent use of food coupons dispensed by state 
welfare department. 

Whoever knowingly obtains or attempts to obtain, or aids or abets any 
person to obtain food coupons, by means of a willfully false statement or 
representation or by impersonation or in any manner not authorized by law or 
regulations issued by the state department of welfare, or presents or causes to 
be presented any food coupons to which he is not entitled or food coupons of a 
greater value than that to which he is justly entitled shall be guilty of a 
misdemeanor and upon conviction thereof be fined not less than one hundred 
dollars ($100.00) nor more than one thousand dollars ($1,000.00) or impris- 
oned in the county jail not more than one (1) year, or both in the discretion of 
the court; provided further, that any person who sells or gives coupons which 
he legally possesses to another person, and any person not legally entitled to 
coupons who accepts or purchases same, shall be guilty of a misdemeanor and 
upon conviction thereof be fined not less than one hundred dollars ($100.00) 
nor more than one thousand dollars ($1,000.00) or imprisoned in the county 
jail not more than one (1) year, or both in the discretion of the court. Each 
violation shall be a separate and distinct offense; and any person committing 
a third offense shall be guilty of a felony and upon conviction thereof be fined 
not less than one thousand dollars ($1,000.00) nor more than ten thousand 
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dollars ($10,000.00) or imprisoned in the penitentiary not less than one (1) nor 
more than five (5) years, or both in the discretion of the court. 

SOURCES: Laws, 1973, ch. 420, § 1, eff from and after passage (approved 
March 29, 1973). 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any felony violation, see § 99-19-73. 

ATTORNEY GENERAL OPINIONS 



Since Justice Court cannot order resti- 
tution over $1,000.00, each misappropria- 
tion of food stamp is separate charge. 
Phillips Sept. 9, 1993, A.G. Op. #93-0565. 

A prosecution for fraud in connection 
with state or federally funded assistance 
programs under Miss. Code Section 97- 
19-71 must be commenced within two 



years from the commission of such offense, 
but a prosecution under this section for 
the fraudulent use of food coupons dis- 
pensed by the state welfare department 
may begin at any time without a time 
limitation. Taylor, July 18, 1997, A.G. Op. 
#97-0407. 



§ 97-7-43. Impersonating state, county or municipal officer or 
employee. 

Whoever falsely and willfully assumes or pretends to be an officer or 
employee acting under the authority of the State of Mississippi or any 
department, agency or officer thereof; or of any county, municipality or any 
other subdivision of the State of Mississippi, or of any department, agency or 
officer of such county, municipality or subdivision, shall be guilty of a 
misdemeanor and punished for each separate such offense by a fine of not more 
than five hundred dollars ($500.00) or by imprisonment of not more than six (6) 
months in jail, or by both such fine and imprisonment. 

SOURCES: Codes, 1942, § 2144.5; Laws, 1956, ch. 245. 

Cross References — Impersonation of weights and measures officer, see § 75-27- 
57. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

ALR. "Acts as such" element of 18 Am Jur. 32 Am. Jur. 2d, False Person- 
USCS § 912, making it a crime to pretend ation § 4. 

to be an officer or employee of the United CJS. 35 C.J.S., False Personation §§ 1 
States. 55 A.L.R. Fed. 494. et seq. 

§ 97-7-44. Impersonation of state, county, municipal or other 
public officer or employee prohibited; penalties. 

Any person who falsely and willfully assumes or pretends to be an officer 
or employee acting under the authority of the State of Mississippi or any 
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department, agency or officer thereof; or of any county, municipality or any 
other subdivision of the State of Mississippi, or of any department agency or 
officer of such county, municipality or subdivision, shall be guilty of a 
misdemeanor and punished for each separate such offense by a fine of not more 
than Five Hundred Dollars ($500.00) or by imprisonment of not more than six 
(6) months in jail, or by both such fine and imprisonment. 

SOURCES: Laws, 2001, ch. 322, § 1, eff from and after July 1, 2001. 

Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected a typographical error. The subsection (1) was deleted, there are no other 
subsections. The Joint Committee ratified the correction at its June 3, 2003 meeting. 

§ 97-7-45. Legislature; preventing or attempting to prevent 
meetings. 

Every person who wilfully, and by force or fraud, prevents, or attempts to 
prevent, the legislature, or either of the houses composing it, or any of the 
members thereof, from meeting or organizing, shall be guilty of a felony, and, 
upon conviction, shall be punished by imprisonment in the penitentiary, not 
exceeding ten years. 

SOURCES: Codes, 1892, § 1189; 1906, § 1267; Hemingway's 1917, § 997; 1930, 
§ 1026; 1942, § 2258. 

Cross References — Meeting and organization of legislature, see §§ 5-1-7 et seq. 
Compelling witness to testify in crimes against legislative power, see § 99-17-31. 

RESEARCH REFERENCES 

Am Jur. 2 Am. Jur. Trials, Investigat- 
ing Particular Crimes §§ 37 et seq. 

§ 97-7-47. Legislature; disturbing proceedings. 

Every person who wilfully disturbs the legislature, or either of the houses 
composing it, while in session; or who commits any disorderly conduct in the 
view and presence of either house, tending to interrupt its proceedings, or 
impair the respect due to its authority, shall be guilty of a misdemeanor, and, 
upon conviction, shall be punished by fine, not less than twenty dollars nor 
more than two hundred dollars, and by imprisonment in the county jail not 
more than three months. 

SOURCES: Codes, 1892, § 1190; 1906, § 1268; Hemingway's 1917, § 998; 1930, 
§ 1027; 1942, § 2259. 

Cross References — Disorderly and contemptuous behavior when legislature is in 
session, see Miss Const Art. 4, § 58. 

Duty of sergeant-at-arms of senate, see § 5-1-35. 



638 



Crimes Against Government 



§ 97-7-53 



Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

§ 97 -7 -49. Legislature; altering bills or resolutions before pas- 
sage. 

Every person who fraudulently alters, destroys, or mutilates the draft of 
any bill or resolution which has been presented to either house composing the 
legislature, or the engrossed copy thereof, to be passed or adopted, with intent 
to procure it to be passed or adopted by either house, or signed or certified by 
the presiding officer of either house, in language different than that intended 
by such house, shall be guilty of a felony, and, on conviction, shall be 
imprisoned in the penitentiary not exceeding ten years. 

SOURCES: Codes, 1892, § 1191; 1906, § 1269; Hemingway's 1917, § 999; 1930, 
§ 1028; 1942, § 2260. 

Cross References ■ — Duty of secretary and clerk of house of representatives, see 
§ 5-1-31. 

§ 97-7-51. Legislature; altering bills or resolutions after pas- 
sage. 

Every person who fraudulently alters, destroys, or mutilates the enrolled 
copy of any bill or resolution which has been passed or adopted by the 
legislature of this state, with intent to procure it to be approved by the 
governor, or certified by the secretary of state, or printed or published as a 
statute or law, in language different from that in which it was passed or 
adopted by the legislature, shall be guilty of a felony, and, upon conviction, 
shall be punished by imprisonment in the penitentiary not exceeding ten 
years. 

SOURCES: Codes, 1892, § 1192; 1906, § 1270; Hemingway's 1917, § 1000; 1930, 
§ 1029; 1942, § 2261. 

§ 97-7-53. Legislature; bribing or influencing member. 

Every person who gives or offers to give a bribe to any member of the 
legislature, or to another person for him, or attempts by menace, deceit, 
suppression of truth, or any corrupt means to influence a member in giving or 
withholding his vote, or in not attending the house or any committee of which 
he is a member, shall be guilty of a felony, and, upon conviction, shall be 
imprisoned in the penitentiary not exceeding ten years. 

SOURCES: Codes, 1892, § 1193; 1906, § 1271; Hemingway's 1917, § 1001; 1930, 
§ 1030; 1942, § 2262. 

Cross References — Lobbying, generally, see §§ 5-8-1 et seq. 
Bribery, generally, see §§ 97-11-11, 97-11-13. 
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RESEARCH REFERENCES 

ALR. Entrapment to commit bribery or Am Jur. 12 Am. Jur. 2d, Bribery §§ 15 
offer to bribe. 69 A.L.R.2d 1397. et seq. 

Criminal liability of corporation for CJS. 11 C.J.S., Bribery §§ 1 et seq. 
bribery or conspiracy to bribe public offi- 
cial. 52 A.L.R.3d 1274. 

§ 97-7-55. Legislature; member accepting or agreeing to ac- 
cept bribes. 

Every member of either house composing the legislature who asks, 
receives, or agrees to receive any bribe, upon any understanding, express or 
implied, that his official vote, opinion, judgment, or action shall be influenced 
thereby, or shall be given in any particular manner or upon any particular side 
of any question or matter upon which he may be required to act in his official 
capacity, or gives or offers or promises to give any official vote in consideration 
that another member of the legislature shall give any such vote, either upon 
the same or another question, shall be guilty of a felony, and, upon conviction, 
shall be imprisoned in the penitentiary not less than one year nor more than 
ten years. 

SOURCES: Codes, 1892, § 1194; 1906, § 1272; Hemingway's 1917, § 1002; 1930, 
§ 1031; 1942, § 2263. 

Cross References — Prohibition against legislative member being counsel or taking 
fee or reward, see Miss Const Art. 4, § 47. 
Bribery, generally, see §§ 97-11-11, 97-11-13. 

RESEARCH REFERENCES 

Am Jur. 12 Am. Jur. 2d, Bribery §§ 15 
et seq. 

CJS. 11 C.J.S., Bribery §§ 1 et seq. 

§ 97-7-57. Legislature; influence peddling. 

Every person who obtains, or seeks to obtain, money or other thing of 
value from another person upon a pretense, claim or representation that he 
can or will improperly influence, in any manner, the action of any member of 
the legislature or officer thereof, in regard to any vote or legislative matter, 
shall be guilty of felony, and, upon conviction, shall be imprisoned in the 
penitentiary not exceeding ten years. 

SOURCES: Codes, 1892, § 1195; 1906, § 1273; Hemingway's 1917, § 1003; 1930, 
§ 1032; 1942, § 2264. 

Cross References — Bribery, generally, see §§ 97-11-11, 97-11-13. 
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§ 97-7-59. Military service; failure to report for active duty. 

Any officer or enlisted man of the Mississippi national guard called out or 
notified for active duty, who shall fail to report at the time and place appointed, 
shall be guilty of a misdemeanor, and upon conviction thereof shall be 
punished by a fine not exceeding five hundred dollars or by imprisonment in 
the county jail not to exceed six months, or by both such fine and imprison- 
ment, at the discretion of the court, and if the conviction be by a military court 
in addition thereto, may be dismissed or dishonorably discharged from the 
military service of the state. 

SOURCES: Codes, 1892, § 1211; 1906, § 1289; Hemingway's 1917, § 1021; 1930, 
§ 1052; 1942, § 2284; Laws, 1916, ch. 245. 

Cross References — Calling out militia for active duty, see §§ 33-5-9, 33-5-11. 
Refusal of militia officer to obey order, see § 97-11-39. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

Am Jur. 53 Am. Jur. 2d, Military and 
Civil Defense §§ 47 et seq. 

§ 97-7-61. Military service; organizing military body for pub- 
lic drill or parade; license required. 

It shall be unlawful for any body of men whatsoever, other than the 
regularly organized land and naval militia of this state, the land and naval 
forces of the United States, and the students of public or of regularly chartered 
educational institutions where military science is a prescribed part of the 
course of instruction, to associate themselves together as a military organiza- 
tion for drill or parade in public with firearms in this state, without special 
license from the governor for each occasion, and application for such license 
must be approved by the mayor and board of aldermen or commissioners of the 
town or city where such organization may propose to parade, and any person 
or persons participating in such unlawful association shall be guilty of a 
misdemeanor and on conviction of same shall be punished by imprisonment in 
the county jail for a term not to exceed six months or by a fine not to exceed five 
hundred dollars, or both fine and imprisonment, at the discretion of the court. 
Provided that the governor may permit the passage through or the attendance 
in the state of the organized militia of other states for the purpose of attending 
joint maneuvers, rifle competitions, or for such other purposes as he may deem 
proper. 

SOURCES: Codes, 1892, § 1212; 1906, § 1290; Hemingway's 1917, § 1022; 1930, 
§ 1053; 1942, § 2285; Laws, 1916, ch. 245. 

Cross References — Enrollment of militia, see § 33-5-3. 
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Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 



RESEARCH REFERENCES 



Am Jur. 53 Am. Jur. 2d, Military, and 
Civil Defense §§ 47 et seq. 

§ 97-7-63. Picketing which interferes with access to govern- 
ment buildings, property, streets and sidewalks. 

(1) It shall be unlawful for any person, singly or in concert with others, to 
engage in picketing or mass demonstrations in such a manner as to obstruct or 
unreasonably interfere with free ingress or egress to and from any public 
premises, state property, county or municipal courthouses, city halls, office 
buildings, jails, or other public buildings or property owned by the State of 
Mississippi, or any county or municipal government located therein, or with 
the transaction of public business or administration of justice therein or 
thereon conducted or so as to obstruct or unreasonably interfere with free use 
of public streets, sidewalks, or other public ways adjacent or contiguous 
thereto. 

(2) Any person guilty of violating this section shall be deemed guilty of a 
misdemeanor and, upon conviction thereof, shall be fined not more than five 
hundred dollars ($500.00), or imprisoned in jail not more than six (6) months, 
or both such fine and imprisonment. 

(3) This section shall not be construed to affect any suit or prosecution 
pending on July 9, 1964 in any court. 

SOURCES: Codes, 1942, § 2318.5; Laws, 1964, ch. 343, §§ 1-3; Laws, 1964, 1st Ex 
Sess ch. 23. 

Cross References — Power of courts to punish for contempt, see § 9-1-17. 
Picketing or demonstrating in or near courthouse or residence of judge, etc., see 
§ 97-9-67. 

Intentional or wilful obstruction of public streets, etc., see §§ 97-35-23, 97-35-25. 
Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

JUDICIAL DECISIONS 



1. In general. 

A state criminal statute prohibiting, 
among other things, picketing in such a 
manner as to obstruct or unreasonably 
interfere with free ingress or egress to and 
from any courthouses or other public 
buildings is not so broad, vague, indefi- 
nite, and lacking in definitely ascertain- 
able standard as to be unconstitutional on 
its face, is not void for overbreadth, but is 
a valid law dealing with conduct subject to 



regulation so as to vindicate important 
interests of society. Cameron v. Johnson, 
390 U.S. 611, 88 S. Ct. 1335, 20 L. Ed. 2d 
182 (1968), reh'g denied, 391 U.S. 971, 88 
S. Ct. 2029, 20 L. Ed. 2d 887 (1968). 

This section [Code 1942, § 2318.5] does 
not prohibit picketing or mass demonstra- 
tions on courthouse grounds, for the pro- 
hibited factor is the obstruction or unrea- 
sonable interference with free ingress or 
egress to and from the courthouse. Cam- 
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eron v. Johnson, 262 F. Supp. 873 (S.D. 
Miss. 1966), probable jurisdiction noted, 
389 U.S. 809, 88 S. Ct. 127, 19 L. Ed. 2d 63 

(1967) , afPd, 390 U.S. 611, 88 S. Ct. 1335, 
20 L. Ed. 2d 182 (1968), reh'g denied, 391 
U.S. 971, 88 S. Ct. 2029, 20 L. Ed. 2d 887 

(1968) . 

Federal courts are prohibited by 28 
USC § 2283 from enjoining the prosecu- 
tion in state courts of defendants charged 



with violating the provisions of this sec- 
tion [Code 1942, § 2318.5]. Cameron v. 
Johnson, 262 F. Supp. 873 (S.D. Miss. 
1966), probable jurisdiction noted, 389 
U.S. 809, 88 S. Ct. 127, 19 L. Ed. 2d 63 

(1967) , aff'd, 390 U.S. 611, 88 S. Ct. 1335, 1 
20 L. Ed. 2d 182 (1968), reh'g denied, 391 
U.S. 971, 88 S. Ct. 2029, 20 L. Ed. 2d 887 

(1968) . 



RESEARCH REFERENCES 



ALR. Nonlabor picketing or boycott. 93 
A.L.R.2d 1284. 

Am Jur. 48 A Am. Jur. 2d, Labor and 
Labor Relations §§ 2644 et seq. 

Lawyers' Edition. Governmental 
regulation of nonlabor picketing as violat- 



ing freedom of speech or press under Fed- 
eral Constitution's First Amendment — 
Supreme Court cases. 101 L. Ed. 2d 1052. 



§ 97-7-65. Timber; cutting and rafting from state lands. 

If any person shall be guilty of cutting or rafting any cypress, pine, oak, 
persimmon, gum, hickory, pecan, walnut, mulberry, poplar, cottonwood, sassa- 
fras, or ash trees, or other merchantable timber upon any lands belonging to 
this state or held in trust by this state, such person shall be guilty of crime, and 
on conviction, if the value of the trees or timber so cut or rafted shall be 
twenty-five dollars or more, such person shall be imprisoned in the peniten- 
tiary for a term not exceeding five years; and if the value of the said trees or 
timber so cut or rafted shall be under twenty-five dollars, such person shall be 
imprisoned in the county jail not exceeding six months or fined in a sum not 
less than one hundred dollars nor more than one thousand dollars, or both. 

SOURCES: Codes, 1857, ch. 64, art. 230; 1871, § 2684; 1880, § 2955; 1892, § 1304; 
1906, § 1378; Hemingway's 1917, § 1118; 1930, § 1148; 1942, § 2385; Laws, 
1930, ch. 152. 

Cross References — Cutting of merchantable timber, etc., before land is redeemed 
for tax sale, see § 27-41-83. 

Protection of public lands from trespass and damages for trespass, see §§ 29-1-17, 
29-1-19. 

Prohibition on removal of pecans falling from private orchards onto public rights-of- 
way during harvesting season, see §§ 69-33-1 et seq. 
Theft of timber, generally, see § 97-17-59. 

Cutting or rafting of timber on lands of another, see § 97-17-81. 



RESEARCH REFERENCES 



ALR. Revocation of license to cut and spect of timber cut but not removed. 26 
remove timber as affecting rights in re- A.L.R.2d 1194. 
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§ 97-7-67. Treason; punishment. 

If any person shall levy war against this state, or adhere to its enemies, 
giving them aid and comfort, he shall be guilty of treason, and, shall, upon 
conviction, suffer death or imprisonment for life in the state penitentiary. 

SOURCES: Codes, Hutchinsons's 1848, ch. 64, art. 12, Title 2 (2); 1857, ch. 64, 
art. 236; 1871, § 2688; 1880, § 2965; 1892, § 1313; 1906, § 1387; Hemingway's 
1917, § 1130; 1930, § 1160; 1942, § 2397; Laws, 1977, ch. 458, § 8, eff from and 
after passage (approved April 13, 1977). 

Cross References — Destroying, injuring, etc., property to hinder war effort, see 
§ 97-7-29. 

Interference with government licensed communications systems, see § 97-7-31. 
Separate sentencing procedure to determine punishment in capital cases, see 
§§ 99-19-101 et seq. 



JUDICIAL DECISIONS 



1. In general. 

A capital case is any case where the 
permissible punishment prescribed by the 
legislature is death, even though such 
penalty may not be inflicted since the 
decision of the United States Supreme 

RESEARCH 

CJS. 77 C.J.S., Riot; Insurrection §§ 1 
et seq. 
87 C.J.S., Treason § 14. 



Court in Furman v. Georgia, 408 U.S. 238, 
33 L. Ed. 2d 346, 92 S. Ct. 2726, reh den 
409 U.S. 902, 34 L. Ed. 2d 163, 93 S. Ct. 89 
and on remand 229 Ga 731, 194 SE2d 410. 
Hudson v. McAdory, 268 So. 2d 916 (Miss. 
1972). 

REFERENCES 



§ 97-7-69. Treason; essential proof. 

A person shall not be convicted of treason unless upon the testimony of two 
witnesses to the same overt act, or on his own confession in open court. 

SOURCES; Codes, 1857, ch. 64, art. 237; 1871, § 2689; 1880, § 2966; 1892, § 1314; 
1906, § 1388; Hemingway's 1917, § 1131; 1930, § 1161; 1942, § 2398. 



RESEARCH REFERENCES 



ALR. Sufficiency of corroboration of CJS. 77 C.J.S., Riot; Insurrection §§ 1 

confession for purpose of establishing cor- et seq. 

pus delicti as question of law or fact. 33 87 C.J.S., Treason §§ 1 et seq. 
A.L.R.5th 571. 



§ 97-7-71. Advocacy of violent overthrow of constitution or 
government; punishment. 

Any person who advocates in writing or in print or verbally, or otherwise, 
the overthrow of the constitution or government of the United States or the 
constitution or the government of the State of Mississippi, by violence, shall be 
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deemed guilty of a felony and on conviction be imprisoned in the state 
penitentiary not less than three and not more than twenty years. 

SOURCES: Codes, Hemingway's 1921 Supp. § 1142f; 1930, § 1162; 1942, § 2399; 
Laws, 1920, ch. 216. 

Cross References — Requirement that educational personnel of public schools and 
of universities and colleges file affidavits as to membership in organizations, see 
§ 37-29-211. 

RESEARCH REFERENCES 

Am Jur. 70 Am. Jur. 2d, Sedition, Sub- CJS. 77 C.J.S., Riot; Insurrection §§ 1 
versive Activities, and Treason §§ 52 et et seq. 

seq. 87 C.J.S., Treason §§ 1 et seq. 

§ 97-7-73. Offering a false instrument for recording against a 
public servant; penalties. 

(1) A person commits the crime of offering a false instrument for recording 
against a law enforcement officer, public official or public employee if the 
person offers, for recording, a lien or encumbrance that relates to or affects the 
real or personal property, or an interest therein, or a contractual relationship 
of a law enforcement officer, public official or public employee, knowing that the 
lien or encumbrance contains a materially false statement or materially false 
information, with the intent to defraud, intimidate, or harass the law enforce- 
ment officer, public official or public employee, or to impede the law enforce- 
ment officer, public official or public employee in the performance of his or her 
duties. 

(2) Any person who violates this section, upon conviction, shall be 
punished as follows: 

(a) For a first offense, by imprisonment for not more than six (6) months 
or a fine not to exceed One Thousand Dollars ($1,000.00), or both. 

(b) For a subsequent offense, by imprisonment for not more than five (5) 
years or a fine of not more than Five Thousand Dollars ($5,000.00), or both. 

SOURCES: Laws, 2013, ch. 530, § 1, eff from and after July 1, 2013. 
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Offenses Affecting Administration of Justice 

Article 1. In General 97-9-1 

Article 3. Obstruction of Justice 97-9-101 

Article 1. 
In General. 



Sec. 

97-9-1. Court forms and legal process; printing, selling or distributing simu- 

lated legal documents prohibited. 

97-9-3. Court records and public papers; stealing, concealing, destroying, etc. 

97-9-5. Bribery; jurors, arbitrators, and referees accepting, and person promis- 

ing them, punished. 

97-9-7. Bribery; taking reward for compounding or concealing, etc. crime 

punishable by death or life imprisonment. 
97-9-9. Bribery; taking reward for compounding or concealing crime punishable 

by less than life imprisonment. 
97-9-10. Bribery; commercial bribery. 

97-9-11. Champerty and maintenance; solicitation and stirring up of litigation 

prohibited. 

97-9-13. Champerty and maintenance; penalty. 

97-9-15. Champerty and maintenance; affidavit of party. 

97-9-17. Champerty and maintenance; affidavit of attorney representing party. 

97-9-19. Champerty and maintenance; penalty for false affidavit. 

97-9-21. Champerty and maintenance; immunity granted witnesses compelled to 

testify concerning violations; penalty for failure to testify. 
97-9-23. Champerty and maintenance; exceptions; legislative intent. 

97-9-25. Escape of inmates of state institutions; aiding, abetting, etc. 

97-9-27. Escape of prisoners; conveying articles useful for escape to felons. 

97-9-29. Escape of prisoners; aiding escape of felons generally; rescuing prisoners 

from custody. 

97-9-31. Escape of prisoners; aiding prisoners other than felons generally; 

conveying article useful for escape. 
97-9-33. Escape of prisoners; aiding escapes from officers. 

97-9-35. Escape of prisoners; permitting escape. 

97-9-37. Escape of prisoners; private persons having custody of prisoner arrested 

on suspicion. 

97-9-39. Escape of prisoners; refusal of officer, jailer, etc., to arrest or confine; 

refusal to receive prisoners at jail; suffering an escape; accepting bribe 
to permit escape. 

97-9-41. Escape of prisoners; concealing or harboring escaped prisoner. 

97-9-43. Escape of prisoners; escapee may be retaken after term expires and 

imprisoned until tried. 
97-9-45. Escape of prisoners; penalty; willful failure to return to jail after being 

entrusted to leave. 

97-9-47. Escape of prisoners; penalty for penitentiary convicts serving less than 

life term; attempt by force or violence. 
97-9-49. Escape of prisoners; penalties for convicts in jail and persons under 

arrest or custody; willful failure to return to jail after being entrusted to 

leave. 

97-9-51. Repealed. 
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97-9-75. 
97-9-77. 
97-9-79. 



97-9-73. 



97-9-57. 
97-9-59. 
97-9-61. 
97-9-63. 
97-9-65. 
97-9-67. 



97-9-69. 
97-9-71. 
97-9-72. 



97-9-53. 
97-9-55. 



Indictments; penalty for disclosing facts relating to indictment. 
Intimidating judge, juror, witness, attorney, etc., or otherwise obstruct- 
ing justice. 

Officer not to converse with juror; penalty. 
Perjury; definition. 
Perjury; penalty. 
Perjury; subornation of. 
Perjury; bribery to procure. 

Picketing or demonstrating in or near courthouse or residence of judge, 

juror, witness, or court officer. 

Property levied on; removing without authority. 

Property subject to seizure; refusing or failing to point out to officers. 
Fleeing or eluding a law enforcement officer in a motor vehicle; felonies; 
sanctions; defenses. 

Resisting or obstructing arrest; fleeing or eluding law enforcement 

officer in motor vehicle. 

Resisting service of process. 

Wills; alteration, destruction or secretion. 

Misdemeanor; false information. 



§ 97-9-1. Court forms and legal process; printing, selling or 
distributing simulated legal documents prohibited. 

(1) It shall be unlawful for any person, firm or corporation to print for the 
purpose of sale or distribution, to circulate or offer for sale, to send or deliver, 
to cause to be sent or delivered, any letter, paper, document, notice of intent to 
bring suit, or other notice or demand which simulates a form of court or legal 
process, the intention of which document is to lead the recipient or addressee 
to believe the same to be a genuine court or legal process, for the purpose of 
obtaining anything of value. 

(2) The printing, circulating, selling, sending or delivery of such simulat- 
ing document shall be prima facie evidence of such intent, and it shall be no 
defense to show that the document bears any statement to the contrary, nor 
shall it be a defense to show that the thing of value sought to be obtained was 
to apply as payment on a valid obligation. 

(3) In prosecutions for violation of this section, the prosecution may show 
that the simulating document was deposited in the post office for mailing or 
was delivered to any person with intent to be forwarded, and such showing 
shall be sufficient proof to the sending or delivery. 

(4) Nothing in this section shall prevent the printing, publication, sale or 
distribution of genuine legal forms for the use of attorneys, clerks of court or 
justices of the peace. 

(5) Any person, firm or corporation violating subsection (1) of this section 
shall be fined, for the first offense, not less than ten dollars ($10.00) nor more 
than one hundred dollars ($100.00), or be imprisoned in the county jail not to 
exceed thirty (30) days, or by both such a fine and imprisonment; for 
subsequent offenses, not less than one hundred dollars ($100.00) nor more 
than five hundred dollars ($500.00), or by imprisonment in the county jail not 
to exceed ninety (90) days, or by both such a fine and imprisonment. 
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SOURCES: Codes, 1942, § 2150.5; Laws, 1966, ch. 386, §§ 1-5, eff from and after 
passage (approved February 17, 1966). 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

§ 97-9-3. Court records and public papers; stealing, conceal- 
ing, destroying, etc. 

The stealing and carrying away, or fraudulently withdrawing, concealing, 
or destroying or taking away any record, paper, or proceeding of a court of 
justice, or any paper or proceeding filed or deposited with any officer or in any 
public office, shall be larceny without reference to the value of the record, 
paper, or proceeding so stolen, taken away, or destroyed, and shall be punished 
by imprisonment in the penitentiary not more than five years, or in the county 
jail not more than one year, and by fine not exceeding five hundred dollars, or 
both. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(70); 1857, ch. 64, art. 
195; 1871, § 2656; 1880, § 2906; 1892, § 1179; 1906, § 1257; Hemingway's 
1917, § 987; 1930, § 1015; 1942, § 2247. 

Cross References — Custody and withdrawal of court exhibits, see §§ 9-13-27, 
9-13-29. 

Clerk of chancery court as custodian of records and papers, see § 9-5-163. 
Filing together all papers related to a cause, see § 11-1-5. 
Malicious mischief, see § 97-17-67. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 

1. In general. concealment of blank teacher's certificates 

To sustain conviction for secretion of will not sustain conviction for concealing 

paper of public office, state must prove paper from public office. Tally v. State, 147 

secretion of effective paper belonging to or Miss. 226, 113 So. 547 (1927). 
kept in such office for public purpose; 

RESEARCH REFERENCES 

Am Jur. 50 Am. Jur. 2d, Larceny § 68. 
CJS. 52B C.J.S., Larceny §§ 8, 11, 12, 
13, 79, 80, 82. 

§ 97-9-5. Bribery; jurors, arbitrators, and referees accepting, 
and person promising them, punished. 

If any person drawn, summoned, chosen, or appointed as a juror, arbitra- 
tor, or referee shall, corruptly take or receive any gratuity, gift, or reward 
whatever, or any promise thereof, or if the wife of such person, with his 
knowledge and consent, shall so take or receive, to influence any verdict, 



648 



Offenses Affecting Justice 



§ 97-9-7 



award, or report of such juror, arbitrator, or referee, he shall, on conviction, be 
imprisoned in the penitentiary not more than five years, or in the county jail 
not more than one year, or fined one thousand dollars, or both, and any person 
who shall make or offer any such gratuity, reward, or any promise thereof, 
shall, on conviction, suffer the same penalty. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 5(11); 1857, ch. 64, art. 
36; 1871, § 2513; 1880, § 2729; 1892, § 983; 1906, § 1059; Hemingway's 1917, 
§ 787; 1930, § 803; 1942, § 2029. 

Cross References — White-collar crime investigation, see § 7-5-59. 
Grounds for vacation of arbitration award, see § 11-15-23. 

Arbitration of controversies arising out of construction contracts and related agree- 
ments, see §§ 11-15-101 et seq. 

Challenge to array and quashing special venire facias, see § 13-5-81. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

A defendant's acquittal of a drug charge 
at his second trial was irrelevant in a 
prosecution stemming from attempts to 
influence jurors in the defendant's first 
drug trial. King v. State, 580 So. 2d 1182 
(Miss. 1991). 

The evidence was sufficient to support 
convictions of conspiracy and bribery 
stemming from attempts to influence ju- 
rors, where the secretary for one of the 
defendant's attorneys testified that the 
defendant did some of the talking when he 
and his father asked her to type up a list 
containing the jurors' names and that the 



defendant took the list from her and made 
photocopies of it, a witness testified that 
the defendant drove his father to the wit- 
ness' home where the father discussed the 
scheme to bribe a juror while the defen- 
dant listened, a juror testified that during 
the trial the defendant and his father 
entered the store where she worked, 
though they left without speaking to her, 
and an investigator testified that he dis- 
covered the photocopies of the jury list 
under the seat of the defendant's truck. 
King v. State, 580 So. 2d 1182 (Miss. 
1991). 



RESEARCH REFERENCES 



Am Jur. 12 Am. Jur. 2d, Bribery §§ 1 et 
seq. 

37 Am. Jur. Trials 273, Handling the 
Defense in a Bribery Prosecution. 

24 Am. Jur. Proof of Facts 2d 633, Jury 
Misconduct Warranting New Trial. 



CJS. 11 C.J.S., Bribery §§ 1 et seq. 

Practice References. Young, Trial 
Handbook for Mississippi Lawyers 
§ 35:12. 



§ 97-9-7. Bribery; taking reward for compounding or conceal- 
ing, etc. crime punishable by death or life imprisonment. 

Every person having a knowledge of the actual commission of any offense 
punishable by death or by imprisonment in the penitentiary for life, who shall 
take any money or property of another, or any gratuity or reward, or any 
engagement or promise therefor, upon any agreement or understanding, 
express or implied, to compound or conceal any such crime, or to abstain from 
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any prosecution thereof, or to withhold any evidence thereof, shall, upon 
conviction, be punished by imprisonment in the penitentiary not exceeding five 
years, or in the county jail not exceeding one year. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 7(17); 1857, ch. 64, art. 
40; 1871, § 2517; 1880, § 2733; 1892, § 987; 1906, § 1063; Hemingway's 1917, 
§ 791; 1930, § 807; 1942, § 2033. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

RESEARCH REFERENCES 

Am Jur. 12 Am. Jur. 2d, Bribery §§ 1 et CJS. 11 C.J.S., Bribery §§ 8 et seq. 
seq. Practice References. Young, Trial 

37 Am. Jur. Trials 273, Handling the Handbook for Mississippi Lawyers § 3:4. 
Defense in a Bribery Prosecution. 

§ 97-9-9. Bribery; taking reward for compounding or conceal- 
ing crime punishable by less than life imprisonment. 

Every person having a knowledge of the actual commission of any offense 
punishable by imprisonment in the penitentiary for any other term than for 
life, who shall take any money or property of another, or any gratuity or 
reward, or any engagement or promise therefor, upon any agreement or 
understanding, expressed or implied, to compound or conceal any such crime, 
or to abstain from any prosecution therefor, or to withhold any evidence thereof 
shall, upon conviction, be punished by imprisonment in the penitentiary not 
exceeding three years, or in the county jail not exceeding six months. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 7(18); 1857, ch. 64, art. 
41; 1871, § 2518; 1880, § 2732; 1892, § 988; 1906, § 1064; Hemingway's 1917, 
§ 792; 1930, § 808; 1942, § 2034. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

RESEARCH REFERENCES 

Am Jur. 12 Am. Jur. 2d, Bribery §§ 1 et CJS. 11 C. J.S., Bribery §§ 1 et seq. 

seq. Practice References. Young, Trial 

37 Am. Jur. Trials 273, Handling the Handbook for Mississippi Lawyers § 3:4. 
Defense in a Bribery Prosecution. 

§ 97-9-10. Bribery; commercial bribery. 

(1) Commercial bribery is the giving or offering to give, directly or 
indirectly, anything of apparent present or prospective value to any private 
agent, employee or fiduciary, without the knowledge and consent of the 
principal or employer, with the intent to influence such agent's, employee's or 
fiduciary's action in relation to the principal's or employer's affairs. 
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(2) The agent's, employee's or fiduciary's acceptance of or offer to accept, 
directly or indirectly, anything of apparent present or prospective value under 
the circumstances set forth in subsection (1) of this section shall also constitute 
commercial bribery. 

(3) The offender under this section who states the facts, under oath, to the 
district attorney charged with prosecution of the offense, who gives evidence 
tending to convict any other offender under this section and who testifies in 
support of the evidence he gives when requested by the district attorney, may, 
in the discretion of the district attorney, be granted full immunity from 
prosecution for commercial bribery, in respect to the particular offense re- 
ported. 

(4) Any person violating the provisions of this section shall be guilty of a 
misdemeanor, and upon conviction shall be punished by a fine of not more than 
five hundred dollars ($500.00) or by imprisonment for not more than six (6) 
months, or by both such fine or imprisonment. 

SOURCES: Laws, 1983, ch. 515, eff from and after July 1, 1983. 

Cross References — White-collar crime investigations, see § 7-5-59. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

Am Jur. 12 Am. Jur. 2d, Bribery §§ 1 et Defense in a Bribery Prosecution, 
seq. CJS. 11 C.J.S., Bribery §§ 1 et seq. 

37 Am. Jur. Trials 273, Handling the 

§ 97-9-11. Champerty and maintenance; solicitation and stir- 
ring up of litigation prohibited. 

It shall be unlawful for any person, firm, partnership, corporation, group, 
organization, or association, either incorporated or unincorporated from this 
state or any other state, either before or after proceedings commenced: (a) to 
promise, give, or offer, or to conspire or agree to promise, give, or offer, (b) to 
receive or accept, or to agree or conspire to receive or accept, (c) to solicit, 
request, or donate, any money, bank note, bank check, chose in action, personal 
services, or any other personal or real property, or any other thing of value, or 
any other assistance as an inducement to any person to commence or to 
prosecute further, or for the purpose of assisting such person to commence or 
prosecute further, any proceeding in any court or before any administrative 
board or other agency, regardless of jurisdiction; provided, however, this 
section shall not be construed to prohibit the constitutional right of regular 
employment of any attorney at law or solicitor in chancery, for either a fixed fee 
or upon a contingent basis, to represent such person, firm, partnership, 
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corporation, group, organization, or association before any court or adminis- 
trative agency. 

SOURCES: Codes, 1942, § 2049-01; Laws, 1956, ch. 253, § 1; Laws, 1976, ch. 359; 
Laws, 2013, ch. 556, § 3, eff from and after July 1, 2013. 

Amendment Notes — The 2013 amendment inserted "from this state or any other 
state" near the beginning of the paragraph. 

Cross References — Unlawfulness of encouraging litigation, see § 73-3-57. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

2. Attorney advancing "living expenses." 

1. In general. 

A settlement agreement in which insurers 
paid their liability limit of $5 million and 
the plaintiffs agreed to sue the defendant 
automobile manufacturer was not a cham- 
pertous contract; it was a valid assignment 
of a chose in action and, therefore, the 
plaintiffs, the insurers, and their attorneys 
were not required to execute the statutory 
champerty affidavits. Sneed v. Ford Motor 
Co., 735 So. 2d 306 (Miss. 1999). 

Mortgagee's assignment of rights under 
fire and extended care policy on real estate 
was not champertous, where insureds were 
not strangers to litigation and had asserted 
interest in action separate and distinct from 
interest of mortgagee. Stephen R. Ward, Inc. 
v. United States Fid. & Guar. Co., 681 F. 
Supp. 389 (S.D. Miss. 1988). 

Holder of mortgage on property de- 
stroyed by fire could properly assign its 
interest in any claims and/or causes of 
action against insurance company arising 
out of loss to the property owner, with 
property owner remaining fully liable to 
mortgagee for amount still owed on mort- 
gage, and such assignment is not cham- 
pertous, as property owners who obtain 
assignment from mortgage company are 
not strangers to litigation against insur- 
ance company and have asserted interest 
separate and distinct from interest of 
mortgagee; in issues of propriety of as- 
signment and claims of champerty, analy- 
sis is not focused on relationship between 
assignee and assignor but rather relation- 
ships between assignor and insurance 
company and assignees and insurance 



company. Stephen R. Ward, Inc. v. United 
States Fid. & Guar. Co., 681 F. Supp. 389 
(S.D. Miss. 1988). 

Failure to file affidavit as to absence of 
receipt of valuable consideration as an 
inducement to the prosecution of a citi- 
zen's suit to abate an alleged liquor nui- 
sance, held to require its dismissal. State 
ex rel. Carr v. Cabana Terrace, Inc., 247 
Miss. 26, 153 So. 2d 257 (1963). 

Where the evidence wholly failed to 
sustain the charge that the state attorney 
general had threatened to enforce as 
against the plaintiffs and their attorneys 
the provisions of the champerty and main- 
tenance statutes and that, as a result of 
such threats, plaintiffs and their attor- 
neys suffered irreparable injury, there be- 
ing no controversy between the parties 
with respect to these statutes, plaintiffs 
could not maintain portion of their action 
attacking the constitutionality thereof. 
Darby v. Daniel, 168 F. Supp. 170 (S.D. 
Miss. 1958). 

2. Attorney advancing "living ex- 
penses." 

Chancery court erred in granting sum- 
mary judgment to a Louisiana attorney in 
a Mississippi client's legal malpractice ac- 
tion because there was a genuine issue of 
material fact as to whether the attorney's 
conduct in advancing over $100,000 to the 
client for "living expenses" violated Miss. 
R. Prof. Conduct 1.8(e), Miss. Code Ann. 
§§ 97-9-11 and 73-3-57, and voided the 
parties' contingency-fee contract. Forbes v. 
Louis St. Martin, — So. 3d — , 2013 Miss. 
App. LEXIS 124 (Miss. Ct. App. Mar. 5, 
2013), reversed by 2014 Miss. LEXIS 258 
(Miss. May 22, 2014). 
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RESEARCH REFERENCES 



ALR. Court rules limiting amount of 
contingent fees or otherwise imposing con- 
ditions on contingent fee contracts. 77 
AL.R.2d 411. 

Construction of contingent fee contract 
as regards compensation for services after 
judgment or on appeal. 13 A.L.R.3d 673. 

Validity and effect of contract for attor- 
ney's compensation made after inception 
of attorney-client relationship. 13 
A.L.R.3d 701. 

Modern status of law regarding solicita- 
tion of business by or for attorney. 5 
A.L.R.4th 866. 

Validity, construction, and effect of con- 
tract providing for contingent fee to defen- 
dant's attorney. 9 A.L.R.4th 191. 



Contracts by organizations in business 
of providing evidence, witness, or research 
assistance to legal counsel in specific liti- 
gation. 15 A.L.R.4th 1255. 

Validity and construction of contracts 
by organizations in business of providing 
expert witnesses, research assistance, and 
consultation services to attorneys in spe- 
cific litigation. 70 A.L.R.5th 513. 

Am Jur. 14 Am. Jur. 2d, Champerty, 
Maintenance and Barratry, § 18. 

5A Am. Jur. PI & Pr Forms (Rev), Cham- 
perty and Maintenance, Forms 1 et seq. 
(actions to recover for champerty or main- 
tenance). 

CJS. 14 C.J. S., Champerty and Mainte- 
nance; Barratry and Related Matters 
§§ 30, 31. 



§ 97-9-13. Champerty and maintenance; penalty. 

Any person violating any of the provisions of Section 97-9-11 shall be 
guilty of maintenance and, upon conviction thereof, shall be punished by 
imprisonment for one year in the state penitentiary. 

SOURCES: Codes, 1942, § 2049-02; Laws, 1956, ch. 253, § 2. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

§ 97-9-15. Champerty and maintenance; affidavit of party. 

Every person who commences or prosecutes or assists in the commence- 
ment or prosecution of any proceeding in any court or before any administra- 
tive agency in the State of Mississippi, or who may take an appeal from any 
such rule, order, or judgment thereof, shall, on motion made by any of the 
parties of such proceedings, or by the court or agency in which such proceeding 
is pending, file with such court or agency, as a condition precedent to the 
further prosecution of such proceeding, the following affidavit: 

I, ( ), petitioner (or complainant, plaintiff, appellant or whatever 

party he may be) in this matter, do hereby swear (or affirm) that I have neither 
received, nor conspired to receive, any valuable consideration or assistance 
whatever as an inducement to the commencement or further prosecution of the 
proceedings in this matter. 



(Signature of Affiant) 



Affiant 
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Sworn to and subscribed before me on this, the ( ) day of ( ), 

2( ). 



(Signature of Official) 



(Title of Official) 

In the case of any firm, corporation, group, organization, or association 
required to make the above affidavit, such affidavit shall be made by the person 
having custody and control of the books and records of such firm, corporation, 
group, organization, or association. 

SOURCES: Codes, 1942, § 2049-03; Laws, 1956, ch. 253, § 3. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

A settlement agreement in which insur- 
ers paid their liability limit of $5 million 
and the plaintiffs agreed to sue the defen- 
dant automobile manufacturer was not a 
champertous contract; it was a valid as- 
signment of a chose in action and, there- 
fore, the plaintiffs, the insurers, and their 
attorneys were not required to execute the 
statutory champerty affidavits. Sneed v. 



Ford Motor Co., 735 So. 2d 306 (Miss. 
1999). 

Failure to file affidavit as to absence of 
receipt of valuable consideration as an 
inducement to the prosecution of a citi- 
zen's suit to abate an alleged liquor nui- 
sance, held to require its dismissal. State 
ex rel. Carr v. Cabana Terrace, Inc., 247 
Miss. 26, 153 So. 2d 257 (1963). 



§ 97-9-17. Champerty and maintenance; affidavit of attorney 
representing party. 

Every attorney representing any person, firm, partnership, corporation, 
group, organization, or association in any proceeding in any court or before any 
administrative agency in the State of Mississippi, or who may take an appeal 
from any rule, order, or judgment thereof, shall, on motion made by any of the 
parties to such proceeding, or by the court or agency in which such proceeding 
is pending, file, as a condition precedent to the further prosecution of such 
proceeding, the following affidavit: 

I, ( ), attorney representing ( ), petitioner (or complainant, 

plaintiff, appellant or whatever party he may be) in this matter, do hereby 
swear (or affirm) that neither I nor, to the best of my knowledge and belief, any 
other person, firm, partnership, corporation, group, organization, or associa- 
tion has promised, given, or offered, or conspired to promise, give, or offer, or 
solicited, received, or accepted any valuable consideration or any assistance 

whatever to said ( ) as an inducement to said ( ) to the 

commencement or further prosecution of the proceedings herein. 



(Signature of Affiant) 
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Affiant 

Sworn to and subscribed before me on this, the ( ) day of 

( ), 2( ). 



(Signature of Official) 



(Title of Official) 

Provided, however, that if, on motion made, such affidavits are promptly 
filed, the failure in the first instance to have filed same shall not constitute 
grounds for a continuance of such proceedings. 

SOURCES: Codes, 1942, § 2049-04; Laws, 1956, ch. 253, § 4. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

§ 97-9-19. Champerty and maintenance; penalty for false af- 
fidavit. 

Every person or attorney who shall file a false affidavit shall be guilty of 
perjury and shall be punished as provided by law. Every attorney who shall file 
a false affidavit, or who shall violate any other provision of Sections 97-9-11 
through 97-9-23, upon final conviction thereof shall also be disbarred, by order 
of the court in which convicted. Any attorney who shall file a false affidavit, or 
violate any other provision of Sections 97-9-11 through 97-9-23, and who is not 
a member of the Mississippi Bar shall, in addition to the other penalties 
provided by Sections 97-9-11 through 97-9-23, be forever barred from practic- 
ing before any court or administrative agency of this state. 

SOURCES: Codes, 1942, § 2049-05; Laws, 1956, ch. 253, § 5. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

§ 97-9-21. Champerty and maintenance; immunity granted 
witnesses compelled to testify concerning violations; pen- 
alty for failure to testify. 

No person shall be excused from attending or testifying or producing 
evidence of any kind before a grand jury, or before any court, or in any cause 
or proceeding, criminal or otherwise, based upon or growing out of any alleged 
violation of the provisions of Sections 97-9-11 through 97-9-23 on the ground or 
for the reason that the testimony or evidence, documentary or otherwise, 
required of him may tend to criminate him or subject him to a penalty or 
forfeiture. But no person shall be prosecuted or subject to any penalty or 
forfeiture for, or on account of, any transaction, matter, or thing, concerning 
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which he may be required to testify or produce evidence, documentary or 
otherwise, before the grand jury or court or in any cause or proceeding; 
provided, that no person so testifying shall be exempt from prosecution or 
punishment for perjury in so testifying. Any person who shall neglect or refuse 
to so attend or testify, or to answer any lawful inquiry, or to produce books or 
other documentary evidence, if in his power to do so, shall be guilty of a 
misdemeanor and, upon conviction thereof, shall be punished by a fine of not 
less than one hundred dollars ($100.00) nor more than one thousand dollars 
($1,000.00), or by imprisonment for not more than one hundred eighty (180) 
days, or by both such fine and imprisonment. 

SOURCES: Codes, 1942, § 2049-06; Laws, 1956, ch. 253, § 6. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

Lawyers' Edition. Adequacy, under granted in lieu of privilege against self- 
Federal Constitution, of immunity incrimination. 32 L. Ed. 2d 869. 

§ 97-9-23. Champerty and maintenance; exceptions; legisla- 
tive intent. 

The provisions of Sections 97-9-11 through 97-9-23 shall not be applicable 
to attorneys who are parties to contingent fee contracts with their clients 
where the attorney does not pay or protect the client from payment of the costs 
and expenses of litigation, nor shall said sections apply to suits pertaining to 
or affecting possession of or title to real or personal property, nor shall said 
sections apply to suits involving the legality of assessment or collection of 
taxes, nor shall said sections apply to suits involving rates or charges by 
common carriers or public utilities, nor shall said sections apply to criminal 
prosecutions, nor to the payment of attorneys by legal aid societies approved by 
the Mississippi State Bar. 

Nothing in Sections 97-9-11 through 97-9-23 is intended to be in deroga- 
tion of the constitutional right of real parties in interest to employ counsel or 
to prosecute any available legal remedy. The intent, as herein set out, is to 
prohibit and punish, more clearly and definitely, champerty, maintenance, 
barratry, and the solicitation or stirring up of litigation, whether the same be 
committed by licensed attorneys or by others who are not real parties in 
interest to the subject matter of such litigation. 

SOURCES: Codes, 1942, § 2049-07; Laws, 1956, ch. 253, § 7. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 
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JUDICIAL DECISIONS 



1. In general. 

A settlement agreement in which insur- 
ers paid their liability limit of $5 million 
and the plaintiffs agreed to sue the defen- 
dant automobile manufacturer was not a 
champertous contract; it was a valid as- 
signment of a chose in action and, there- 
fore, the plaintiffs, the insurers, and their 
attorneys were not required to execute the 
statutory champerty affidavits. Sneed v. 



Ford Motor Co., 735 So. 2d 306 (Miss. 
1999). 

Failure to file affidavit as to absence of 
receipt of valuable consideration as an 
inducement to the prosecution of a citi- 
zen's suit to abate an alleged liquor nui- 
sance, held to require its dismissal. State 
ex rel. Carr v. Cabana Terrace, Inc., 247 
Miss. 26, 153 So. 2d 257 (1963). 



RESEARCH REFERENCES 

ALR. Limitation to quantum meruit contingent fee contract is discharged with- 
recovery, where attorney employed under out cause. 92 A.L.R.3d 690. 

§ 97-9-25. Escape of inmates of state institutions; aiding, abet- 
ting, etc. 

It shall be unlawful for any person, firm, copartnership, corporation or 
association to knowingly entice, harbor, employ, or aid, assist or abet in the 
escape, enticing, harboring or employment of any delinquent, person with 
mental illness, person with an intellectual disability or incorrigible person 
committed to, or confined in any institution maintained by the state for the 
treatment, education or welfare of delinquent persons, persons with mental 
illness, persons with an intellectual disability or incorrigible persons. Any 
person violating the provisions of this section, upon conviction, shall be 
punished by a fine of not less than Twenty-five Dollars ($25.00) nor more than 
Five Hundred Dollars ($500.00), or imprisonment in the county jail for not less 
than thirty (30) days, nor more than ninety (90) days, or both. 



SOURCES: Codes, 1930, § 901; 1942, § 2130; Laws, 1930, ch. 25; Laws, 2008, ch. 
442, § 33; Laws, 2010, ch. 476, § 80, eff from and after passage (approved 
Apr. 1, 2010.) 



Cross References — Escape from private correctional facilities, penalties, see 
§ 47-4-7. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 



RESEARCH REFERENCES 



ALR. What justifies escape or attempt 
to escape, or assistance in that regard. 70 
A.L.R.2d 1430. 

Escape from public employee or institu- 
tion other than correctional or law en- 
forcement employee or institution as 
criminal offense. 69 A.L.R.3d 625. 



Duress, necessity, or conditions of con- 
finement as justification for escape from 
prison. 69 A.L.R.3d 678. 

Am Jur. 27A Am. Jur. 2d, Escape §§ 1 
et seq. 

CJS. 30A C.J.S., Escape and Related 
Offenses; Rescue §§ 24 et seq. 
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JUDICIAL DECISIONS 



1. Application. 

In a case where a patient in a mental 
health facility was injured during an at- 
tempted escape, liability was not pre- 
cluded under Miss. Code Ann. § 97-9-25 



and Miss. Code Ann. § ll-46-9(l)(f) be- 
cause an attempted escape by a mental 
patient was not a criminal act. Miss. Dep't 
of Mental Health v. Hall, 936 So. 2d 917 
(Miss. 2006). 



§ 97-9-27. Escape of prisoners; conveying articles useful for 
escape to felons. 

Every person who shall convey into the penitentiary, jail, or other place of 
confinement any disguise, instrument, arms, or other things useful to any 
prisoner in his escape, with the intent thereby to facilitate the escape of any 
prisoner lawfully committed to or detained in such prison, jail, or place for any 
felony whatever, whether such escape be effected or attempted or not, shall, 
upon conviction, be punished by imprisonment in the penitentiary not exceed- 
ing ten years. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 5(13); 1857, ch. 64, art. 
86; 1871, § 2551; 1880, § 2791; 1892, § 1069; 1906, § 1149; Hemingway's 1917, 
§ 876; 1930, § 902; 1942, § 2131. 



Cross References — ■ Convicts not being credited with wages during time of escape, 
see § 47-1-17. 
Use of prisoners as servants, see § 47-5-137. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 
Arrest procedure, see §§ 99-3-13 et seq. 

Arrest of fugitives from justice from other states, see §§ 99-21-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

Defendants' conspiracy convictions 
were proper where the trial court did not 
err in admitting a letter to the first defen- 
dant, pursuant to Miss. R. Evid. 401 and 
402, because the critical fact at issue was 
whether the first defendant was engaged 
in a conspiracy to escape, and that letter 
was evidence that tended to make that 
fact more probable or less probable than 
without the evidence. Farris v. State, 906 
So. 2d 113 (Miss. Ct. App. 2004). 

A defendant, indicted for violation of 
this section [Code 1942, § 2131], could not 
be convicted where the proof showed that 
the prisoner he was alleged to be aiding 
had been released from jail six days prior 
to the date on which the offense was 
charged, and there was no evidence that 
there was at the time any other prisoner 



in the jail who had been committed for a 
felony. Vickers v. State, 215 So. 2d 432 
(Miss. 1968). 

Although the proof may have been suf- 
ficient to sustain a verdict of guilty of 
aiding the escape of a nonfelon under 
Code 1942, § 2133, a defendant indicted 
for violating Code 1942, § 2131 and 
charged with aiding the escape of a felon 
should not have been convicted for violat- 
ing Code 1942, § 2133 where the trial 
judge failed to order the indictment, re- 
cord, and proceedings amended to con- 
form with the proof. Vickers v. State, 215 
So. 2d 432 (Miss. 1968). 

This section [Code 1942, § 2131] does 
not require that the prisoner whose es- 
cape is intended to be aided must be guilty 
of felony, or that the person who extends 
the aid must know or believe him to be; it 
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§ 97-9-29 



makes guilt consist of the effort to aid an charge of felony. Holland v. State, 60 Miss, 
escape by one lawfully in prison on a 939 (1883). 



RESEARCH REFERENCES 



ALR. What justifies escape or attempt 
to escape, or assistance in that regard. 70 
A.L.R.2d 1430. 

Escape or prison breach as affected by 
means employed. 96 A.L.R.2d 520. 

Duress, necessity, or conditions of con- 
finement as justification for escape from 
prison. 69 A.L.R.3d 678. 

Duress, necessity, or conditions of con- 
finement as justification for escape from 
prison. 54 A.L.R.5th 141. 



Sufficiency of evidence of instigating or 
assisting escape from federal custody, un- 
der 18 USCS § 752(a). 74 A.L.R. Fed. 816. 

Am Jur. 27A Am. Jur. 2d, Escape §§ 1 
et seq. 

CJS. 30A C.J.S., Escape and Related 
Offenses; Rescue §§ 24 et seq. 



§ 97-9-29. Escape of prisoners; aiding escape of felons gener- 
ally; rescuing prisoners from custody. 

Every person who shall, by any means whatever, aid or assist any prisoner 
lawfully detained in the penitentiary, or in any jail or place of confinement for 
any felony, in an attempt to escape therefrom, whether such escape be effective 
or not, or who shall forcibly rescue any prisoner held in legal custody upon any 
criminal charge, shall, upon conviction, be punished by imprisonment in the 
penitentiary not exceeding ten years. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 5(14); 1857, ch. 64, art. 
87; 1871, § 2552; 1880, § 2792; 1892, § 1070; 1906, § 1150; Hemingway's 1917, 
§ 877; 1930, § 903; 1942, § 2132. 



Cross References — Escaped convict not being credited with wages, see § 47-1-17. 
Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

Evidence was sufficient to convict defen- 
dant of crime of aiding escape of felon 
where prosecution proved that defendant 
drove get-a-way car, despite contention 
that there was no evidence that she had 
assisted escapee in scaling prison walls, 
nor that she smuggled into escapee's place 
of confinement any weapon or instrumen- 
tality of escape. Suan v. State, 511 So. 2d 
144 (Miss. 1987). 

In a prosecution on charges of aiding 
the attempted escape of a person confined 
for a felony offense, testimony that an 
affidavit was sworn out charging such 
person with burglary of a dwelling, that 



such person was bound over to await 
grand jury action on that charge, and that 
such person was present in jail at the time 
of the attempted escape, constituted suffi- 
cient evidence from which a jury could 
reasonably conclude that such person was 
confined for a felony within the meaning 
of this section. Pryor v. State, 349 So. 2d 
1063 (Miss. 1977). 

Constitution secures to one charged 
with violation of this section [Code 1942, 
§ 2132] only right to be advised of nature 
of charge against him, and not right to 
have set forth facts relied on to sustain 
charge. State v. Needham, 182 Miss. 663, 
180 So. 786, 116 A.L.R. 1100 (1938). 
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Indictment held sufficient to charge 
crime of accessory after the fact to crime of 
murder, although it did not allege specific 
acts committed by defendant. State v. 
Needham, 182 Miss. 663, 180 So. 786, 116 
A.L.R. 1100 (1938). 

A verdict rendered on an indictment 
under this section [Code 1942, § 2132] in 



these words, "We, the jury, on our oaths do 
find defendant guilty of negligently per- 
mitting the escape of the convict named in 
the indictment, but not guilty of feloni- 
ously aiding or assisting him to escape," 
amounts to an acquittal. The indictment 
did not charge that the accused was jailer. 
Westbrook v. State, 52 Miss. 777 (1876). 



RESEARCH REFERENCES 



ALR. What justifies escape or attempt 
to escape, or assistance in that regard. 70 
A.L.R.2d 1430. 

Duress, necessity, or conditions of con- 
finement as justification for escape from 
prison. 69 A.L.R.3d 678. 

Sufficiency of evidence of instigating or 
assisting escape from federal custody, un- 
der 18 USCS § 752(a). 74 A.L.R. Fed. 816. 



Am Jur. 27A Am. Jur. 2d, Escape §§ 1 
et seq. 

CJS. 30A C.J.S., Escape and Related 
Offenses; Rescue §§ 24 et seq. 



§ 97-9-31. Escape of prisoners; aiding prisoners other than 
felons generally; conveying article useful for escape. 

Every person who, by any means whatever, shall aid or assist any prisoner 
lawfully committed to any jail or place of confinement, in execution of any 
conviction for any criminal offense other than felony, to escape, whether such 
escape be effective or not, or who shall convey into such jail or place of 
confinement any disguise, instrument, arm, or other things useful to facilitate 
the escape of any prisoner so committed, whether such escape be effective or 
attempted or not, shall be punished by imprisonment in the county jail not 
exceeding one year, or by fine not exceeding five hundred dollars, or both. 



SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 5(15); 1857, ch. 64, art. 
88; 1871, § 2553; 1880, § 2793; 1892, § 1071; 1906, § 1151; Hemingway's 1917, 
§ 878; 1930, § 904; 1942, § 2133. 



Cross References — When a convict is not credited with wages, see § 47-1-17. 
Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

Although the proof may have been suf- 
ficient to sustain a verdict of guilty of 
aiding the escape of a nonfelon under 
Code 1942, § 2133, a defendant indicted 
for violating Code 1942, § 2131 and 
charged with aiding the escape of a felon 



should not have been convicted for violat- 
ing Code 1942, § 2133 where the trial 
judge failed to order the indictment, re- 
cord, and proceedings amended to con- 
form with the proof. Vickers v. State, 215 
So. 2d 432 (Miss. 1968). 
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RESEARCH REFERENCES 

ALR. What justifies escape or attempt Am Jur. 27A Am. Jur. 2d, Escape §§ 1 

to escape, or assistance in that regard. 70 et seq. 

A.L.R.2d 1430. CJS. 30A C.J.S., Escape and Related 

Duress, necessity, or conditions of con- Offenses; Rescue §§ 24 et seq. 
finement as justification for escape from 
prison. 69 A.L.R.3d 678. 

§ 97-9-33. Escape of prisoners; aiding escapes from officers. 

Every person who shall aid or assist any prisoner in escaping or attempt- 
ing to escape from the custody of any sheriff, marshal, constable, or other 
officer or person who shall have the lawful charge of such prisoner upon any 
criminal charge, shall, upon conviction, be punished by imprisonment in the 
county jail not exceeding one (1) year, or by fine not exceeding Five Hundred 
Dollars ($500.00), or both. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 5(17); 1857, ch. 64, art. 
90; 1871, § 2555; 1880, § 2795; 1892, § 1072; 1906, § 1152; Hemingway's 1917, 
§ 879; 1930, § 905; 1942, § 2134; Laws, 1986, ch. 459, § 38, eff from and after 
July 1, 1986. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

RESEARCH REFERENCES 

ALR. What justifies escape or attempt Am Jur. 27A Am. Jur. 2d, Escape §§ 1 

to escape, or assistance in that regard. 70 et seq. 

A.L.R.2d 1430. CJS. 30A C.J.S., Escape and Related 

Duress, necessity, or conditions of con- Offenses; Rescue §§ 24 et seq. 
finement as justification for escape from 
prison. 69 A.L.R.3d 678. 

§ 97-9-35. Escape of prisoners; permitting escape. 

If any officer, or guard of the penitentiary, or any other person, shall, while 
any convict is under his keeping or charge, wilfully or negligently permit such 
convict to escape from custody, the person so offending shall be subject to 
indictment therefor, and, on conviction, shall be fined not more than one 
thousand dollars and be imprisoned in the penitentiary not less than one year 
nor more than two years, or in the county jail not less than six months, or shall 
be punished by both such fine and imprisonment. 

SOURCES: Codes, 1857, ch. 64, art. 98; 1871, § 2563; 1880, § 2803; 1892, § 1080; 
1906, § 1160; Hemingway's 1917, § 887; 1930, § 913; 1942, § 2142. 

Cross References — Use of prisoners as servants, see § 47-5-137. 
Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 
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RESEARCH REFERENCES 



ALR. What justifies escape or attempt 
to escape, or assistance in that regard. 70 
A.L.R.2d 1430. 

Liability of public officer or body for 
harm done by prisoner permitted to es- 
cape. 44 A.L.R.3d 899. 



Duress, necessity, or conditions of con- 
finement as justification for escape from 
prison. 69 A.L.R.3d 678. 

Am Jur. 27A Am. Jur. 2d, Escape § 9. 

CJS. 30A C.J.S., Escape and Related 
Offenses; Rescue §§ 1 et seq. 



§ 97-9-37. Escape of prisoners; private persons having cus- 
tody of prisoner arrested on suspicion. 

If any private person having a prisoner in his keeping, arrested on 
suspicion of felony or other offense, and the prisoner who is so arrested escape 
by the wilful act or negligence of the person having him in custody, then the 
person from whom such prisoner so escaped shall, upon conviction, be fined not 
more than one thousand dollars or imprisoned in the county jail not longer 
than one year, or both. 



SOURCES: Codes, 1857, ch. 64, art. 91; 1871, § 2556; 1880, § 2796; 1892, § 1073; 
1906, § 1153; Hemingway's 1917, § 880; 1930, § 906; 1942, § 2135. 



Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 



RESEARCH REFERENCES 



ALR. What justifies escape or attempt 
to escape, or assistance in that regard. 70 
A.L.R.2d 1430. 

Escape from custody of private person 
as criminal offense. 69 A.L.R.3d 664. 

Duress, necessity, or conditions of con- 
finement as justification for escape from 
prison. 69 A.L.R.3d 678. 



Am Jur. 27A Am. Jur. 2d, Escape §§ 1 
et seq. 

CJS. 30A C.J.S., Escape and Related 
Offenses; Rescue §§ 24 et seq. 



§ 97-9-39. Escape of prisoners; refusal of officer, jailer, etc., to 
arrest or confine; refusal to receive prisoners at jail; suffer- 
ing an escape; accepting bribe to permit escape. 

If any sheriff, jailer, constable, marshal, or other officer, shall wilfully and 
corruptly refuse to execute any lawful process directed to him or any of them, 
requiring the apprehension or confinement of any person charged with a 
criminal offense; or shall corruptly and wilfully omit to execute such process, 
by which such person shall escape; or shall wilfully refuse to receive in any jail 
under his charge any offender lawfully committed to such jail and ordered to 
be confined therein on any criminal charge or conviction, or any lawful process 
whatever; or shall suffer any person lawfully committed to his custody to 
escape and go at large, either wilfully or negligently; or shall receive any 
gratuity or reward, or any security or engagement for the same, to procure, 
assist, or connive at, or permit any prisoner in his custody on any criminal 
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charge or conviction to escape, whether such escape be attempted or effected or 
not, he shall, upon conviction, be punished by imprisonment in the county jail 
not exceeding one (1) year, or by fine not exceeding One Thousand Dollars 
($1,000.00), or both. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 5(18); 1857, ch. 64, art. 
92; 1871, § 2557; 1880, § 2797; 1892, § 1074; 1906, § 1154; Hemingway's 1917, 
§ 881; 1930, § 907; 1942, § 2136; Laws, 1986, ch. 459, § 39, eff from and after 
July 1, 1986. 

Cross References — Remedy against officer in reference to fines, see § 11-7-219. 
Penalty for constable's neglect of duty, see § 19-19-15. 
Liability for failure to return execution, see § 19-25-41. 
Failure of officers to return offenders, see § 97-11-35. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

A sheriff's duties with respect to oper- 
ating a jail and keeping prisoners confined 
were discretionary in nature and, there- 
fore, the sheriff was entitled to the protec- 
tion of qualified immunity in a suit to 
recover for the wrongful death of a victim 
who was murdered by escaped inmates. 
McQueen v. Williams, 587 So. 2d 918 
(Miss. 1991). 

Whenever an escape is shown, the law 
implies negligence on the part of the sher- 



iff into whose custody the prisoner has 
been placed, and it is not necessary for the 
state to prove negligence to procure con- 
viction. If the escape be shown, such offi- 
cer must show, to avoid conviction, that it 
was caused by the act of God, or other 
irresistible force. The insecurity of the jail 
does not constitute a defense. Shattuck v. 
State, 51 Miss. 575 (1875). 



ATTORNEY GENERAL OPINIONS 

A sheriff is not lawfully obligated to so. Sanders, Dec. 9, 2005, A.G. Op. 05- 
receive municipal prisoners unless the 0587. 
city has a contract with the county to do 

RESEARCH REFERENCES 

Am Jur. 27A Am. Jur. 2d, Escape §§ 1 CJS. 30A C.J.S., Escape and Related 
et seq. Offenses; Rescue §§ 1 et seq. 

§ 97-9-41. Escape of prisoners; concealing or harboring es- 
caped prisoner. 

Every person who shall knowingly conceal or harbor any prisoner or 
convict who has escaped from the lawful custody of any officer, jail, prison, or 
the penitentiary, within this state shall be guilty of a felony and upon 
conviction shall be fined not less than one hundred dollars ($100.00) nor more 
than five hundred dollars ($500.00) or by imprisonment in the penitentiary for 
a term not to exceed five (5) years. 
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SOURCES: Codes, 1942, § 2142.5; Laws, 1952, ch. 258. 



Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 



JUDICIAL DECISIONS 



1. In general. 

The statute [Code 1942, § 2142.5] is a 
felony statute notwithstanding its provi- 
sion for a fine as an alternative to impris- 
onment in the penitentiary. Bellew v. 
Dedeaux, 240 Miss. 79, 126 So. 2d 249 
(1961). 

This statute [Code 1942, § 2142.5] is 
not unconstitutional as containing two 
subject matters in that the punishment 
prescribed may be either imprisonment in 
the penitentiary or fine and commitment 
to the county jail. Bellew v. State, 238 



Miss. 734, 106 So. 2d 146 (1958), appeal 
dismissed, cert, denied, 360 U.S. 473, 79 
S. Ct. 1430, 3 L. Ed. 2d 1531 (1959), reh'g 
denied, 361 U.S. 858, 80 S. Ct. 43, 4 L. Ed. 
2d 96 (1959). 

Indictment under this provision need 
not set forth means by which escaped 
prisoner was harbored. Bellew v. State, 
238 Miss. 734, 106 So. 2d 146 (1958), 
appeal dismissed, cert, denied, 360 U.S. 
473, 79 S. Ct. 1430, 3 L. Ed. 2d 1531 
(1959), reh'g denied, 361 U.S. 858, 80 S. 
Ct. 43, 4 L. Ed. 2d 96 (1959). 



RESEARCH REFERENCES 



ALR. What justifies escape or attempt 
to escape, or assistance in that regard. 70 
A.L.R.2d 1430. 

Duress, necessity, or conditions of con- 
finement as justification for escape from 
prison. 69 A.L.R.3d 678. 

Duress, necessity, or conditions of con- 
finement as justification for escape from 
prison. 54 A.L.R.5th 141. 



Harboring or concealing federal pris- 
oner after his escape, under 18 USCS 
§ 1072. 49 A.L.R. Fed. 814. 

Sufficiency of evidence of instigating or 
assisting escape from federal custody, un- 
der 18 USCS § 752(a). 74 A.L.R. Fed. 816. 

Am Jur. 27A Am. Jur. 2d, Escape § 10. 



§ 97-9-43. Escape of prisoners; escapee may be retaken after 
term expires and imprisoned until tried. 

If any convict, confined in any jail or in the penitentiary for a criminal 
offense, shall escape therefrom he may be pursued, retaken and imprisoned 
again, notwithstanding the term for which he was sentenced to be imprisoned 
may have expired at the time he shall be retaken, and shall remain so 
imprisoned until he shall have served as a convict the entire length of time 
which he would have been required to so serve had he not escaped, and until 
tried for such escape, or until discharged on a failure to prosecute therefor. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 5(20); 1857, ch. 64, art. 
93; 1871, § 2558; 1880, § 2798; 1892, § 1075; 1906, § 1155; Hemingway's 1917, 
§ 882; 1930, § 908; 1942, § 2137; Laws, 1978, ch. 414, § 1, eff from and after 
July 1, 1978. 

Cross References — - Governor's duties in delivering fugitives from justice, see 
§§ 7-1-25 et seq. 
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When convict is not credited with wages, see § 47-1-17. 

Escape of state or county inmate participating in joint state-county public service 
work program, see § 47-5-409. 

Escape of inmate participating in joint state-county work program, see § 47-5-457. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Officer pursing offender into other counties, see § 99-3-13. 

Retaking escaped offenders anywhere, see § 99-3-15. 

JUDICIAL DECISIONS 



1. In general. 

A prisoner who was convicted of unlaw- 
ful possession of liquors and who was 
released by the sheriff to allow the pris- 
oner to seek private hospital care, was an 



escapee and he was not entitled to credit 
upon his sentence or fine and costs for the 
time spent away from the jail. Hegwood v. 
State, 213 Miss. 693, 57 So. 2d 500 (1952). 



RESEARCH REFERENCES 

ALR. Duress, necessity, or conditions of from prison. 69 A.L.R.3d 678. 
confinement as justification for escape Am Jur. 27A Am. Jur. 2d, Escape § 19. 

§ 97-9-45. Escape of prisoners; penalty; willful failure to re- 
turn to jail after being entrusted to leave. 

If any person sentenced to the Mississippi Department of Corrections for 
any term shall escape or attempt to escape from his particular unit or camp of 
confinement or the boundaries of the penitentiary as a whole, or shall escape 
or attempt to escape from custody before confinement therein, he shall, upon 
conviction, be punished by imprisonment in such prison for a term not 
exceeding five (5) years, to commence from and after the expiration of the 
original term of his imprisonment as extended in consequence of such escape 
or attempted escape. 

Any convict who is entrusted to leave the boundaries of confinement by 
authorities of the Mississippi Department of Corrections or by the Governor, 
and who willfully fails to return within the stipulated time, or after the 
accomplishment of the purpose for which he was entrusted to leave, shall be an 
escapee and, upon conviction, shall be subject to the penalties provided under 
this section. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 5(21); 1857, ch. 64, art. 
94; 1871, § 2559; 1880, § 2799; 1892, § 1076; 1906, § 1156; Hemingway's 1917, 
§ 883; 1930, § 909; 1942, § 2138; Laws, 1966, ch. 357, § 1; Laws, 1972, ch. 312, 
§ 1; Laws, 1984, ch. 428; Laws, 2002, ch. 328, § 1, eff from and after July 1, 
2002. 

Cross References — Use of prisoners as servants, see § 47-5-137. 
Forfeiture of meritorious earned time as penalty for escape, see § 47-5-142. 
Escape of state of county inmate participating in joint state-county public service 
work program, see § 47-5-409. 

Escape of inmate participating in joint state-county work program, see § 47-5-457. 
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Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

1. In general. 

Without waiving the procedural bar to 
the inmate's claim that the inmate's sen- 
tence was unconstitutional, the court held 
that the inmate was properly charged 
under Miss. Code Ann. § 97-9-45 and en- 
tered a plea of guilty to the escape, and 
the sentence of three years was well 
within the maximum prescribed by the 
statute, which referred to prisoners sen- 
tenced to the Mississippi Department of 
Corrections and allowed a maximum sen- 
tence of five years, and thus the inmate 
was not entitled to post-conviction relief; 
although the inmate was in custody and 
on a work program for a county at the 
time of the escape, the inmate was consid- 
ered under the Department's jurisdiction 
for purposes of § 97-9-45 because (1) the 
inmate's original burglary sentence re- 
quired imprisonment in the "penitentiary" 
under Miss. Code Ann. § 97-17-23, which 
term meant any facility under the juris- 
diction of the Department pursuant to 
Miss. Code Ann. § 47-5-3, (2) commitment 
to any institution within the jurisdiction 
of the Department was to the Depart- 
ment, not a particular institution pursu- 
ant to Miss. Code Ann. § 47-5-110, and (3) 
under Miss. Code Ann. § 47-5-541, the 
Department recommended rules concern- 
ing the participation of inmates in work 
programs. Gardner v. State, 848 So. 2d 
900 (Miss. Ct. App. 2003). 

A defendant's conviction for escape un- 
der this section constituted a "felony" and, 
therefore, he was properly sentenced as a 
habitual offender under § 99-19-83. 
Beckham v. State, 556 So. 2d 342 (Miss. 
1990). 

While the State is not required to pros- 
ecute a criminal defendant under the stat- 
ute with a lesser penalty when the facts 
which constitute a criminal offense may 
fall under either of 2 statutes, if the in- 
dictment is ambiguous, the accused can 
only be punished under the statute with 



the lesser penalty. Thus, a defendant who 
was indicted for escape was required to be 
prosecuted under this section, which sim- 
ply takes away earned time towards pa- 
role, rather than § 97-9-49, which pro- 
vides for a possible sentence of up to 2 
years, where the indictment was silent as 
to the applicable statute. Beckham v. 
State, 556 So. 2d 342 (Miss. 1990). 

Public policy supports the requirement 
that a prisoner use legal methods, rather 
than escape, to vindicate his or her rights. 
Thus, where a defendant was imprisoned 
under color of law but alleged that he had 
not been afforded a hearing since his in- 
carceration and had not been given the 
opportunity to post bond or to be repre- 
sented by counsel, any attempt at redress 
should have been and should always be 
through regular legal channels and not 
via a self-help escape process. Brown v. 
State, 552 So. 2d 109 (Miss. 1989). 

Where it is the threats of prison or jail 
officials which precipitate a prisoner's es- 
cape, the prisoner is not required to re- 
turn to the custody of the official making 
the threats in order to preserve the de- 
fense of necessity. However, there are nu- 
merous law enforcement or other govern- 
mental agencies to whom a prisoner might 
safely report and from whom he could 
receive assistance in resolving his danger- 
ous situation. Thus, an escaped prisoner 
who made no effort whatsoever to commu- 
nicate with anyone in authority about his 
alleged predicament, even though he had 
ample opportunity to do so, waived the 
defense of necessity. Corley v. State, 536 
So. 2d 1314 (Miss. 1988). 

Prisoner convicted of escape from 
county jail, where prisoner is being held 
pending results of appeal of conviction for 
which prisoner has been sentenced to life 
imprisonment in state penitentiary, may 
be sentenced under this section, but not 
under § 97-9-49, where indictment for jail 
escape does not specify which statute has 
been violated. Cunningham v. State, 478 
So. 2d 308 (Miss. 1985). 

Where a prisoner escaped from the 
county jail, the trial court erred in sen- 
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tenting him under this section instead of 
§ 97-9-49, which governs escape from a 
county jail). Moore v. State, 461 So. 2d 768 
(Miss. 1984). 

In a prosecution for attempted escape, 
the trial court erred in sentencing defen- 
dant, who was under a sentence of life 
imprisonment for a murder conviction, to 
a term of two years under § 97-9-49, 
where the correct sentence for defendant 
under this section, which specifically cov- 
ers persons convicted of escape from cus- 
tody after being sentence to the peniten- 
tiary for life, would be forfeiture of all 
earned time toward a parole. Carleton v. 
State, 438 So. 2d 278 (Miss. 1983). 

Generally, when facts constituting a 
criminal offense may fall within either of 
two or more statutes or there is substan- 
tial doubt as to which applies, the statute 
imposing the lesser punishment must be 
applied. Accordingly, where a prisoner 
who was entrusted to leave the jail for 
designated purposes, including errands, 
and was entrusted to do this alone, wil- 
fully failed to return to the jail, § 97-9-49 
providing for an additional sentence not 
exceeding 6 months of the original sen- 
tence for wilfully failing to return to the 
jail within the stipulated time applied 
rather than this section providing for a 
maximum sentence of 5 years for a pris- 



oner escaped from the Department of Cor- 
rections. Bourdeaux v. State, 412 So. 2d 
241 (Miss. 1982). 

Defendant should be required to serve 
term for offense of escaping from jail in- 
dependent of original sentence. Jones v. 
State, 158 Miss. 366, 130 So. 506 (1930). 

That robbery case was afterward re- 
versed on appeal could not affect or dimin- 
ish defendant's crime of escaping from jail 
while under penitentiary sentence. Jones 
v. State, 158 Miss. 366, 130 So. 506 (1930). 

Penalty for attempt to escape from 
county jail limited to a year's imprison- 
ment. Floyd v. State, 140 Miss. 884, 105 
So. 765 (1925). 

2. Indictment. 

Defendant was adequately informed by 
the indictment of the nature of the escape 
charge against him and the supporting 
facts, where the State offered proof that 
defendant had been convicted of vehicular 
homicide and sentenced to the custody of 
the Mississippi Department of Correc- 
tions, that pending transportation, he was 
housed at the county jail, and that he 
escaped from the jail. Jenkins v. State, 881 
So. 2d 870 (Miss. Ct. App. 2003), affirmed 
in part and reversed in part by, remanded 
by 888 So. 2d 1171, 2004 Miss. LEXIS 
1268 (Miss. 2004). 



RESEARCH REFERENCES 



ALR. Duress, necessity, or conditions of 
confinement as justification for escape 
from prison. 69 A.L.R.3d 678. 

Failure of prisoner to return at expira- 
tion of work furlough or other permissive 
release period as crime of escape. 76 
A.L.R.Sd 658. 

Temporary unauthorized absence of 
prisoner as escape or attempted escape. 
76 A.L.R.3d 695. 

Conviction for escape where prisoner 
fails to leave confines of prison or institu- 
tion. 79 A.L.R.4th 1060. 



Duress, necessity, or conditions of con- 
finement as justification for escape from 
prison. 54 A.L.R.5th 141. 

Am Jur. 27A Am. Jur. 2d, Escape § 23. 

4 Am. Jur. Proof of Facts 2d, Criminal 
Acts Committed under Duress, §§ 17 et 
seq. (proof of duress excusing defendant's 
escape from prison). 

CJS. 30A C.J.S., Escape and Related 
Offenses; Rescue §§ 17 et seq. 
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§ 97-9-47. Escape of prisoners; penalty for penitentiary con- 
victs serving less than life term; attempt by force or vio- 
lence. 

Every person lawfully imprisoned in the penitentiary for any term less 
than life, who shall attempt, by force or violence to any person, to escape from 
such prison, whether such escape be effected or not, shall, upon conviction, be 
adjudged to imprisonment in the penitentiary for a term not less than five 
years, to commence after the termination of the imprisonment to which such 
person shall have been sentenced at the time of such attempt. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 5(23); 1857, ch. 64, art. 
96; 1871, § 2561; 1880, § 2801; 1892, § 1078; 1906, § 1158; Hemingway's 1917, 
§ 885; 1930, § 911; 1942, § 2140. 

Cross References — Escape of state or county inmate participating in joint 
state-county public service work program, see § 47-5-409. 

Escape of inmate participating in joint state-county work program, see § 47-5-457. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

Indictment contained in defendant's 
"pen pack" was relevant and admissible 
during penalty phase of capital murder 
case to show that defendant's previous 
escape was crime of violence for purposes 
of statutory aggravating factor. Russell v. 
State, 670 So. 2d 816 (Miss. 1995), cert, 
denied, 519 U.S. 982, 117 S. Ct. 436, 136 
L. Ed. 2d 333 (1996), cert, dismissed, 520 
U.S. 1249, 117 S. Ct. 2406, 137 L. Ed. 2d 
1064 (1997). 

Public policy supports the requirement 
that a prisoner use legal methods, rather 
than escape, to vindicate his or her rights. 
Thus, where a defendant was imprisoned 
under color of law but alleged that he had 
not been afforded a hearing since his in- 
carceration and had not been given the 
opportunity to post bond or to be repre- 
sented by counsel, any attempt at redress 
should have been and should always be 
through regular legal channels and not 
via a self-help escape process. Brown v. 
State, 552 So. 2d 109 (Miss. 1989). 

Where it is the threats of prison or jail 
officials which precipitate a prisoner's es- 



cape, the prisoner is not required to re- 
turn to the custody of the official making 
the threats in order to preserve the de- 
fense of necessity. However, there are nu- 
merous law enforcement or other govern- 
mental agencies to whom a prisoner might 
safely report and from whom he could 
receive assistance in resolving his danger- 
ous situation. Thus, an escaped prisoner 
who made no effort whatsoever to commu- 
nicate with anyone in authority about his 
alleged predicament, even though he had 
ample opportunity to do so, waived the 
defense of necessity. Corley v. State, 536 
So. 2d 1314 (Miss. 1988). 

Defendant's demurrer to an indictment 
charging him with attempt to escape from 
the Mississippi Department of Correc- 
tions should have been sustained, since 
the indictment did not state a violation of 
§ 97-9-47, making it unlawful for convicts 
imprisoned in a penitentiary to attempt to 
escape from such prison, nor did it state a 
violation of § 97-9-51 [Repealed], which 
covers those persons attempting escape 
from the county jail. Stinson v. State, 443 
So. 2d 869 (Miss. 1983), but see McCarty 
v. State, 554 So. 2d 909 (Miss. 1989). 
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RESEARCH REFERENCES 



ALR. What justifies escape or attempt 
to escape, or assistance in that regard. 70 
A.L.R.2d 1430. 

Escape or prison breach as affected by 
means employed. 96 A.L.R.2d 520. 

Duress, necessity, or conditions of con- 
finement as justification for escape from 
prison. 69 A.L.R.3d 678. 

Conviction for escape where prisoner 
fails to leave confines of prison or institu- 
tion. 79 A.L.R.4th 1060. 



Duress, necessity, or conditions of con- 
finement as justification for escape from 
prison. 54 A.L.R.5th 141. 

Am Jur. 27A Am. Jur. 2d, Escape § 23. 

CJS. 30A C.J.S., Escape and Related 
Offenses; Rescue §§ 17 et seq. 



§ 97-9-49. Escape of prisoners; penalties for convicts in jail 
and persons under arrest or custody; willful failure to 
return to jail after being entrusted to leave. 

(1) (a) Whoever escapes or attempts by force or violence to escape from any 
jail in which he is confined, or from any custody under or by virtue of any 
process issued under the laws of the State of Mississippi by any court or 
judge, or from the custody of a sheriff or other peace officer pursuant to 
lawful arrest, shall, upon conviction, if the confinement or custody is by 
virtue of an arrest on a charge of felony, or conviction of a felony, be punished 
by imprisonment in the penitentiary not exceeding five (5) years to com- 
mence at the expiration of his former sentence, or, if the confinement or 
custody is by virtue of an arrest of or charge for or conviction of a 
misdemeanor, be punished by imprisonment in the county jail not exceeding 
one (1) year to commence at the expiration of the sentence which the court 
has imposed or which may be imposed for the crime for which he is charged. 

(b) Whoever escapes or attempts by force or violence to escape from any 
confinement for contempt of court, shall, upon conviction, be found guilty of 
a misdemeanor and sentenced to imprisonment not to exceed six (6) months 
in the county jail. 

(2) Anyone confined in any jail who is entrusted by any authorized person 
to leave the jail for any purpose and who willfully fails to return to the jail 
within the stipulated time, or after the accomplishment of the purpose for 
which he was entrusted to leave, shall be an escapee and shall be subject to the 
penalties provided in subsection (1). 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 5(22); 1857, ch. 64, art. 
95; 1871, § 2560; 1880, § 2800; 1892, § 1077; 1906, § 1157; Hemingway's 1917, 
§ 884; 1930, § 910; 1942, § 2139; Laws, 1972, ch. 323, § 1; Laws, 1978, ch. 414, 
§ 2; Laws, 1983, ch. 387, § 1; Laws, 2002, ch. 328, § 2; Laws, 2006, ch. 358, § 1, 
eff from and after July 1, 2006. 

Cross References — Escape of state or county inmate participating in joint 
state-county public service work program, see § 47-5-409. 
Escape of inmate participating in joint state-county work program, see § 47-5-457. 
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Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

2. Indictment sufficient. 

3. "Force or violence". 

4. Defense of necessity. 

5. Failure to specify statute. 

6. Authority to release from jail. 

7. Evidence. 

1. In general. 

Trial court erred in admitting evidence 
of defendant's escape into defendant's 
trial for murder; however, this error was 
harmless because the evidence of flight 
paled in comparison to more direct evi- 
dence of guilt. Shaw v. State, 915 So. 2d 
442 (Miss. 2005). 

Trial court did not commit error when it 
imposed upon defendant a two-year sen- 
tence for escape under Miss. Code Ann. 
97-9-49(1) where defendant was in jail 
awaiting trial for armed robbery when 
defendant escaped, force or violence was 
not required for the section to apply to an 
escape, as opposed to an "attempted es- 
cape", and it was within the discretion of 
the trial judge to impose consecutive sen- 
tences when defendant pled guilty to both 
crimes. Smith v. State, 868 So. 2d 1041 
(Miss. Ct. App. 2004). 

Defendant stated in his petition to enter 
a plea that he knew the sentence for 
escape, Miss. Code Ann. § 97-9-49(1), 
would be consecutive to the sentences for 
aggravated assault and kidnapping; the 
statute also provided that if a prisoner 
was being held on felony charges, whether 
he had been convicted or not, then an 
escape could be punished by a term not to 
exceed five years in the penitentiary. Cof- 
fey v. State, 856 So. 2d 635 (Miss. Ct. App. 
2003), writ of certiorari denied by 859 So. 
2d 1017, 2003 Miss. LEXIS 596 (Miss. 
2003). 

Trial judge sentenced defendant within 
the boundaries of Miss. Code Ann. § 97-9- 
49(1); the sentence of five years did not 
exceed the maximum allowed by law and 
was not contrary to public policy. Coffey v. 
State, 856 So. 2d 635 (Miss. Ct. App. 
2003), writ of certiorari denied by 859 So. 



2d 1017, 2003 Miss. LEXIS 596 (Miss. 
2003). 

State was required to prove that defen- 
dant was held due to his arrest on felony 
charges, which made his leaving the jail 
an escape; lawful custody was required to 
sustain a conviction for escape. Smith v. 
State, 800 So. 2d 535 (Miss. Ct. App. 
2001). 

Miss. Code Ann. § 97-9-49(1) is appli- 
cable to escapees who have not yet been 
convicted and sentenced. Edget v. State, 
791 So. 2d 311 (Miss. Ct. App. 2001). 

The defendant committed felony escape, 
rather than misdemeanor escape where, 
at the time of his escape, he was being 
held on pending felony charges. 
Cressionnie v. State, 797 So. 2d 289 (Miss. 
Ct. App. 2001), remanded by 174 Fed. 
Appx. 246, 2006 U.S. App. LEXIS 9927 
(5th Cir. Miss. 2006). 

Public policy supports the requirement 
that a prisoner use legal methods, rather 
than escape, to vindicate his or her rights. 
Thus, where a defendant was imprisoned 
under color of law but alleged that he had 
not been afforded a hearing since his in- 
carceration and had not been given the 
opportunity to post bond or to be repre- 
sented by counsel, any attempt at redress 
should have been and should always be 
through regular legal channels and not 
via a self-help escape process. Brown v. 
State, 552 So. 2d 109 (Miss. 1989). 

A deputy sheriff who was in charge of a 
jail based on orders given by the sheriff 
was an "authorized person" within the 
meaning of subsection (2) of this section. 
Brown v. State, 552 So. 2d 109 (Miss. 
1989). 

Subsection (1) of this section covers 2 
separate and distinct offenses; escape and 
attempted escape. Miller v. State, 492 So. 
2d 978 (Miss. 1986). 

In a prosecution for murder the defen- 
dant was improperly sentenced under this 
section, where defendant escaped prior to 
his sentencing, and where inasmuch as 
the defendant was not subject to any "for- 
mer sentence" at the time he escaped his 
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escape was not within the purview of this 
section providing that a sentence upon 
conviction would "commence from the ex- 
piration of his former sentence." Williams 
v. State, 420 So. 2d 562 (Miss. 1982). 

Penalty for attempt to escape from 
county jail limited to a year's imprison- 
ment. Floyd v. State, 140 Miss. 884, 105 
So. 765 (1925). 

2. Indictment sufficient. 

Defendant was adequately informed by 
the indictment of the nature of the felony 
escape charge against defendant and the 
supporting facts because the indictment 
stated that defendant willfully, unlaw- 
fully, and feloniously escaped by force 
from the custody of a county sheriff's 
department, pursuant to lawful process or 
arrest, in violation of Miss. Code Ann. 
§ 97-9-49. Jackson v. State, 121 So. 3d 
313 (Miss. Ct. App. 2013), writ of certio- 
rari denied by 2014 Miss. LEXIS 260 
(Miss. May 22, 2014). 

3. "Force or violence". 

Although defendant argued there was 
no evidence of "force" to support his con- 
viction for attempted escape by force, 
Miss. Code Ann. § 97-9-49(l)(a), the ver- 
dict was not against the manifest weight 
of evidence because someone had tam- 
pered with the air conditioning unit on the 
jail roof above where defendant's cell was 
located, a door was off the air conditioning 
unit, the filter and insulation from the 
pipes had been ripped and torn, the pipe 
chase door and the unit were not intended 
for access or exit, two inmates were spot- 
ted through video surveillance on the jail 
roof, two inmates were seen climbing the 
fence located around the jail, and defen- 
dant was apprehended at the fence. Stew- 
art v. State, 69 So. 3d 768 (Miss. Ct. App. 
2011). 

Hole used by defendant, a two-foot wide 
opening in a chain-link roof over the rec- 
reational yard, was not intended as an 
exit. The photographs of the hole estab- 
lished that the chain link roof was pulled, 
pried, or twisted from the wire which held 
it in place; thus, the record clearly proved 
the use of force as to defendant's convic- 
tion for attempted felony escape. 
Herrington v. State, 911 So. 2d 545 (Miss. 
Ct. App. 2005), writ of certiorari denied by 



920 So. 2d 1008, 2005 Miss. LEXIS 601 
(Miss. 2005). 

The "force or violence" wording of sub- 
section (1) of this section refers only to 
attempted escape and not to the separate 
and distinct offense of escape. Miller v. 
State, 492 So. 2d 978 (Miss. 1986). 

Evidence that accused used force or 
violence is not necessary to prove the 
offense of escape which consists of (a) the 
knowing and voluntary departure of a 
person (b) from lawful custody and (c) 
with intent to evade the due course of 
justice. Miller v. State, 492 So. 2d 978 
(Miss. 1986). 

4. Defense of necessity. 

Where it is the threats of prison or jail 
officials which precipitate a prisoner's es- 
cape, the prisoner is not required to re- 
turn to the custody of the official making 
the threats in order to preserve the de- 
fense of necessity. However, there are nu- 
merous law enforcement or other govern- 
mental agencies to whom a prisoner might 
safely report and from whom he could 
receive assistance in resolving his danger- 
ous situation. Thus, an escaped prisoner 
who made no effort whatsoever to commu- 
nicate with anyone in authority about his 
alleged predicament, even though he had 
ample opportunity to do so, waived the 
defense of necessity. Corley v. State, 536 
So. 2d 1314 (Miss. 1988). 

5. Failure to specify statute. 

Defendant's counsel had stipulated that 
defendant was in custody on a felony 
charge. Thus, there was not due process 
violation because the indictment failed to 
distinguish between a felony and a misde- 
meanor charge of attempted escape. 
Herrington v. State, 911 So. 2d 545 (Miss. 
Ct. App. 2005), writ of certiorari denied by 
920 So. 2d 1008, 2005 Miss. LEXIS 601 
(Miss. 2005). 

Defendant's conviction for escape was 
affirmed but his sentence of five years in 
the custody of the Mississippi Department 
of Corrections was reversed and re- 
manded for resentencing where, because 
defendant's indictment specified no par- 
ticular statute to have been violated, he 
should have been sentenced to no more 
than six months for escape. Jenkins v. 
State, 888 So. 2d 1171 (Miss. 2004). 
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While the State is not required to pros- 
ecute a criminal defendant under the stat- 
ute with a lesser penalty when the facts 
which constitute a criminal offense may 
fall under either of 2 statutes, if the in- 
dictment is ambiguous, the accused can 
only be punished under the statute with 
the lesser penalty. Thus, a defendant who 
was indicted for escape was required to be 
prosecuted under § 97-9-45, which simply 
takes away earned time towards parole, 
rather than this section, which provides 
for a possible sentence of up to 2 years, 
where the indictment was silent as to the 
applicable statute. Beckham v. State, 556 
So. 2d 342 (Miss. 1990). 

An inmate's failure to return to jail from 
an authorized departure to work at the 
sheriff's office gas station constituted an 
escape pursuant to subsection (2) of this 
section and, therefore, the inmate was 
properly sentenced under subsection (2) of 
this section, which provides for a maxi- 
mum sentence of 6 months for failure to 
return from an authorized leave, as op- 
posed to subsection (1) of this section, 
which provides for a maximum sentence 
of 5 years for escape from jail. State v. 
Bradford, 522 So. 2d 227 (Miss. 1988). 

Prisoner convicted of escape from 
county jail, where prisoner is being held 
pending results of appeal of conviction for 
which prisoner has been sentenced to life 
imprisonment in state penitentiary, may 
be sentenced under § 97-9-45, but not 
under this section, where indictment for 
jail escape does not specify which statute 
has been violated. Cunningham v. State, 
478 So. 2d 308 (Miss. 1985). 

Where a prisoner escaped from the 
county jail, the trial court erred in sen- 
tencing him under § 97-9-45 instead of 
this section, which governs escape from a 
county jail). Moore v. State, 461 So. 2d 768 
(Miss. 1984). 

In a prosecution for attempted escape, 
the trial court erred in sentencing defen- 
dant, who was under a sentence of life 
imprisonment for a murder conviction, to 
a term of two years under this section, 
where the correct sentence for defendant 
under § 97-9-45, which specifically covers 
persons convicted of escape from custody 
after being sentence to the penitentiary 
for life, would be forfeiture of all earned 



time toward a parole. Carleton v. State, 
438 So. 2d 278 (Miss. 1983). 

Generally, when facts constituting a 
criminal offense may fall within either of 
two or more statutes or there is substan- 
tial doubt as to which applies, the statute 
imposing the lesser punishment must be 
applied. Accordingly, where a prisoner 
who was entrusted to leave the jail for 
designated purposes, including errands, 
and was entrusted to do this alone, wil- 
fully failed to return to the jail, this sec- 
tion providing for an additional sentence 
not exceeding 6 months of the original 
sentence for wilfully failing to return to 
the jail within the stipulated time applied 
rather than § 97-9-45 providing for a 
maximum sentence of 5 years for a pris- 
oner escaped from the Department of Cor- 
rections. Bourdeaux v. State, 412 So. 2d 
241 (Miss. 1982). 

6. Authority to release from jail. 

Where the record evidence clearly indi- 
cated that the defendant was pleading 
guilty to escape from an officially ar- 
ranged jail release, rather than forcible or 
violent escape, the maximum sentence 
was 6 months; thus, it was error for the 
court to impose a five year sentence. Ward 
v. State, 708 So. 2d 11 (Miss. 1998). 

Sheriff has no authority to release from 
jail prisoner who has been placed in cus- 
tody of sheriff by court order without 
procuring court order allowing release; 
sheriff who releases prisoner, without 
court order, on basis of alleged mental and 
physical problems requiring hospitaliza- 
tion of prisoner, may be held in contempt 
of court. Coleman v. State, 482 So. 2d 221 
(Miss. 1986). 

Sheriff who has previously obeyed court 
orders in releasing prisoners and record- 
ing ordered releases on jail docket but who 
subsequently allows convicted murderer 
and person convicted of possession with 
intent to sell controlled substances to 
leave jail on weekends, without court or- 
der and without making jail docket entry 
to document absence of prisoners, has 
overstepped bounds of authority and is 
guilty of criminal contempt. Coleman v. 
State, 482 So. 2d 219 (Miss. 1986). 

7. Evidence. 

Defendant's conviction for attempted 
felony escape in violation of Miss. Code 
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Ann. § 97-9-49(1) was proper in part be- 
cause several witnesses testified regard- 
ing the attempted escape, including an 
eyewitness sergeant who testified that de- 
fendant scaled the fence and pried apart 
adjoining sections of the fence. Jones v. 
State, 974 So. 2d 250 (Miss. Ct. App. 
2007). 

Because defendant violated the condi- 
tions of his felony appearance bond on the 
underlying felony charges of conspiring to 
smuggle drugs into a county jail, his bond 
was revoked, and he was arrested. Defen- 
dant escaped from custody while being 
held on felony charges; thus, the evidence 
showed that he committed felony escape 
and was subject to the punishment provi- 
sions of Miss. Code Ann. § 97-9-49(1). 



Sessom v. State, 942 So. 2d 234 (Miss. Ct. 
App. 2006), writ of certiorari denied by 
942 So. 2d 164, 2006 Miss. LEXIS 716 
(Miss. 2006). 

The evidence supported a conviction un- 
der subsection (2) of this section, but not 
under subsection (1) of this section, where 
(1) at the time of the defendant's escape, 
he was a trustee at the county jail and was 
authorized by an officer to refuel a patrol 
car located on some adjacent property 100 
to 200 feet away from the sheriff's depart- 
ment, but (2) it was not established 
whether the defendant's assignment did 
or did not necessitate the removal of his 
person from the jail's premises. King v. 
State, 739 So. 2d 1055 (Miss. Ct. App. 
1999). 



RESEARCH REFERENCES 



ALR. What justifies escape or attempt 
to escape, or assistance in that regard. 70 
A.L.R.2d 1430. 

Duress, necessity, or conditions of con- 
finement as justification for escape from 
prison. 69 A.L.R.3d 678. 

Failure of prisoner to return at expira- 
tion of work furlough or other permissive 
release period as crime of escape. 76 
A.L.R.3d 658. 

Temporary unauthorized absence of 
prisoner as escape or attempted escape. 
76 A.L.R.3d 695. 

§ 97-9-51, Repealed. 



Conviction for escape where prisoner 
fails to leave confines of prison or institu- 
tion. 79 A.L.R.4th 1060. 

Am Jur. 27A Am. Jur. 2d, Escape § 23. 

4 Am. Jur. Proof of Facts 2d, Criminal 
Acts Committed under Duress, §§ 17 et 
seq. (proof of duress excusing defendant's 
escape from prison). 

CJS. 30A C.J.S., Escape and Related 
Offenses; Rescue §§ 17 et seq. 

Law Reviews. 1989 Mississippi Su- 
preme Court Review: Criminal law; stat- 
utes. 59 Miss. L. J. 876, Winter, 1989. 



Repealed by Laws, 1983, ch. 387, § 2, eff from and after July 1, 1983. 

[Codes, Hutchinson's 1848, ch. 64, art. 12, Title 5(24); 1857, ch. 64, art. 97; 
1871, § 2562; 1880, § 2802; 1892, § 1079; 1906, § 1159; Hemingway's 1917, 
§ 886; 1930, § 912; 1942, § 2141; Laws, 1978, ch. 414, § 3] 

Editor's Note — Former § 97-9-51 was entitled: Escape of prisoners; penalties for 
prisoners in county jail; attempt by force or violence. 

§ 97-9-53. Indictments; penalty for disclosing facts relating to 
indictment. 

If a grand juror, witness, district attorney, clerk, sheriff, or any other 
officer of the court, disclose the fact of an indictment being found or returned 
into court against a defendant, or disclose any action or proceeding had in 
relation thereto, before the finding of the indictment, or in six months 
thereafter, or until after the defendant shall have been arrested or given bail 
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or recognizance to answer thereto, he shall be fined not more than two hundred 
dollars. 



SOURCES: Codes, 1857, ch. 64, art. 260; 1871, § 2797; 1880, § 3008; 1892, § 1349; 
1906, § 1421; Hemingway's 1917, § 1177; 1930, § 1201; 1942, § 2444. 



Cross References — Prohibition against grand juror disclosing secrets of jury room, 
see § 13-5-61. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Indictments, generally, see §§ 99-7-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

The general rules of grand jury secrecy 
have no application to testimony given by 
witnesses who are to be used by the State 
at a pretrial hearing or at trial with re- 
spect to charges lodged by an indictment 
rendered and served as a result of such 
testimony. Addkison v. State, 608 So. 2d 
304 (Miss. 1992). 

This section, which prohibits any grand 
jury witness from disclosing "any action or 
proceeding had" before the grand jury, 
does not allow a witness to reveal what he 



or she said before the grand jury but does 
not prevent a witness from being ques- 
tioned in a separate proceeding and being 
required to answer where the questions 
overlap or even duplicate what the wit- 
ness was asked before the grand jury. In 
re Knapp, 536 So. 2d 1330 (Miss. 1988). 

It is not permissible to inquire on the 
trial of the defendant what evidence the 
grand jury had when it indicted him. 
Baldwyn v. State, 125 Miss. 561, 88 So. 
162 (1921). 



ATTORNEY GENERAL OPINIONS 



A district attorney (as a "person in 
charge of a law enforcement agency") or 
circuit court clerk (as an officer of the 
court) may comply with Section 45-27-9 by 
providing to the Mississippi Justice Infor- 
mation Center the information on a capias 
that either cannot or has not been served 
within a reasonable time period; if for 
some reason the sheriff cannot serve the 
capias on the defendant and returns the 
capias unserved, the information on the 
capias may be provided to the Mississippi 



Justice Information Center without viola- 
tion of Sections 97-9-53 or 99-7-15. Kitch- 
ens, Jr., April 17, 2000, A.G. Op. #2000- 
0192. 

The fact of an indictment being found or 
returned into court against a Defendant 
may only be disclosed to the Judge, Clerk, 
District Attorney, and Sheriff until the 
Defendant has been arrested or given bail 
or recognizance for the offense. Lawrence, 
February 23, 2007, A.G. Op. #07-00070, 
2007 Miss. AG LEXIS 27. 



RESEARCH REFERENCES 



ALR. Relief, remedy, or sanction for sure of matters occurring before grand 
violation of Rule 6(e) of Federal Rules of jury. 73 A.L.R. Fed. 112. 
Criminal Procedure, prohibiting disclo- 
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§ 97-9-55. Intimidating judge, juror, witness, attorney, etc., or 
otherwise obstructing justice. 

If any person or persons by threats, force or abuse, attempt to intimidate 
or otherwise influence a judge, justice of the peace, juror, or one whose name 
has been drawn for jury service, witness, prosecuting or defense attorney or 
any other officer in the discharge of his duties, or by such force, abuse or 
reprisals or threats thereof after the performance of such duties, or to obstruct 
or impede the administration of justice in any court, he shall, upon conviction, 
be punished by imprisonment not less than one (1) month in the county jail nor 
more than two (2) years in the state penitentiary or by a fine not exceeding five 
hundred dollars ($500.00), or both such fine and imprisonment. 

SOURCES: Codes, 1880, § 2976; 1892, § 1222; 1906, § 1298; Hemingway's 1917, 
§ 1031; 1930, § 1062; 1942, § 2294; Laws, 1926, ch. 149; Laws, 1964, ch. 352, 
eff from and after passage (approved March 12, 1964). 

Editor's Note — Pursuant to Miss. Const., § 171, all reference in the Mississippi 
Code to justice of the peace shall mean justice court judge. 

Cross References — Power of courts to punish for contempt, see § 9-1-17. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Examination of witnesses, see Miss. Rules of Evidence, Rule 611. 

Conduct of attorneys, see Miss. Uniform Rules of Circuit and County Court Practice, 
Rule 3.02. 

JUDICIAL DECISIONS 



1. In general. 

2. Particular applications. 

1. In general. 

The phrase "or otherwise" refers to acts 
or stratagem of the same general nature 
as the preceding "threats, force or other- 
wise" within the section, and indicates 
acts common to or characteristic of the 
preceding group of words or an approxi- 
mation thereof. Wilbourn v. State, 249 
Miss. 835, 164 So. 2d 424 (1964). 

The offense defined in this section [Code 
1942, § 2294], requires the state to show 
an attempt to intimidate or impede an 
officer in the discharge of his duties by 
threats, force, abuse, or otherwise. 
Wilbourn v. State, 249 Miss. 835, 164 So. 
2d 424 (1964). 

That state's witnesses refused to talk to 
counsel for accused before being placed on 
the stand is not ground for reversal; the 
remedy is by full cross-examination. 
Mattox v. State, 240 Miss. 544, 128 So. 2d 
368 (1961). 



The phrase "or otherwise" in this section 
[Code 1942, § 2294] refers to acts or 
stratagems of the same general nature as 
the preceding "threats, force or abuse". 
Gaston v. State, 239 Miss. 420, 123 So. 2d 
546 (1960). 

Constructive contempt, or any act cal- 
culated to impede, embarrass, obstruct, 
defeat, or corrupt the administration of 
courts of justice, when the act is done 
beyond the presence of the court, is indict- 
able under this section [Code 1942, 
§ 2294]. Sullens v. State, 191 Miss. 856, 4 
So. 2d 356 (1941). 

Before court can punish for constructive 
contempt the offense must be judicially 
stated; proper course taken by citing ac- 
cused and having his answer charged by 
information of attempted bribery, and in- 
vestigating it by taking testimony 
thereon. Durham v. State, 97 Miss. 549, 52 
So. 627 (1910). 

Under this section [Code 1942, § 2294] 
it is not necessary to aver in what case the 
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defendant was a witness. Wilson v. State, 
80 Miss. 388, 31 So. 787 (1902). 

Example of proper averments in an in- 
dictment under this section [Code 1942, 
§ 2294]. Wilson v. State, 80 Miss. 388, 31 
So. 787 (1902). 

2. Particular applications. 

Miss. Code Ann. § 97-9-55, which 
makes it a criminal offense to intimidate a 
judge, was not unconstitutional where de- 
fendant was charged with a violation for 
making threats against two judges while 
speaking with a psychologist who treated 
inmates because U.S. Const. Amend. I 
permitted states to ban true threats and 
because the protected status of threaten- 
ing speech was not based upon the subjec- 
tive intent of the speaker; rather, the 
speaker must have knowingly and inten- 
tionally communicated a potential threat 
that an objectively reasonable person 
would interpret as a serious expression of 
an intent to cause a present or future 
harm. Defendant's words posed a true 
threat because he was diagnosed as hav- 
ing the capacity to distinguish right from 
wrong, he intentionally communicated the 
threats to his psychologist and to mem- 
bers of the parole board, and an objec- 
tively reasonable person would interpret 
statements such as intending to "take care 
of the judges" or "take out the judges" as 
intending to inflict physical harm upon 
the judges. Hearn v. State, 3 So. 3d 722 
(Miss. 2008). 

The evidence was insufficient to support 
a conviction for attempting to intimidate a 
witness at the defendant's second bur- 
glary trial, where the evidence did not 
support a finding that the defendant knew 



that the witness was a witness at the first 
trial, which ended in a mistrial, or that 
the witness would be a witness at the 
second trial; although it was possible that 
the defendant could have seen the witness 
at the courthouse during the defendant's 
first trial, this was insufficient to show 
that the defendant could thereby have 
concluded that the witness would testify 
against him at his second trial. Corley v. I 
State, 584 So. 2d 769 (Miss. 1991). 

A defendant's acquittal of a drug charge 
at his second trial was irrelevant in a 
prosecution stemming from attempts to 
influence jurors in the defendant's first 
drug trial. King v. State, 580 So. 2d 1182 
(Miss. 1991). 

There was no violation of this section 
[Code 1942, § 2294] where the accused 
gave to the sheriff investigating a crime a 
false statement which was calculated to 
mislead the officer, but which was not 
accompanied by force, threats, or abuse. 
Wilbourn v. State, 249 Miss. 835, 164 So. 
2d 424 (1964). 

No violation of this statute [Code 1942, 
§ 2294] is committed by ordering off 
premises officers in pursuit of one not 
shown to have committed a felony, or an 
offense in the presence of the officers and 
for whom they had no warrant of arrest. 
King v. State, 246 Miss. 86, 149 So. 2d 482 
(1963). 

Merely protesting to the arresting offi- 
cer that another should not be arrested as 
he had done nothing, without threats, 
show of force, or abuse, does not violate 
this section [Code 1942, § 2294]. Gaston 
v. State, 239 Miss. 420, 123 So. 2d 546 
(1960). 



RESEARCH REFERENCES 



ALR. Assaulting, threatening, or in- 
timidating witness as contempt of court. 
52 A.L.R.2d 1297. 

What constitutes obstructing or resist- 
ing an officer, in the absence of actual 
force. 44 A.L.R.3d 1018. 

Admissibility in criminal case, on issue 
of defendant's guilt, of evidence that third 
person has attempted to influence a wit- 



ness not to testify or to testify falsely 79 
A.L.R.3d 1156. 

Admissibility and effect, on issue of par- 
ty's credibility or merits of his case, of 
evidence of attempts to intimidate or in- 
fluence witness in civil action. 4 A.L.R.4th 
829. 

Validity, construction, and application 
of state statutes imposing criminal penal- 
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ties for influencing, intimidating, or tam- 
pering with witness. 8 A.L.R.4th 769. 

Impeachment of verdict by juror's evi- 
dence that he was coerced or intimidated 
by fellow juror. 39 A.L.R.4th 800. 

Criminal liability of attorney for tam- 
pering with evidence. 49 A.L.R.5th 619. 

Defenses to State Obstruction of Justice 
Charge Relating to Interfering with 
Criminal Investigation or Judicial Pro- 
ceeding. 87 A.L.R.Sth 597. 

Venue of prosecution for unlawfully in- 
fluencing, intimidating, or impeding a fed- 
eral officer, witness, or juror, under 18 
USCS § 1503. 64 A.L.R. Fed. 678. 

Validity, construction, and application 
of federal witness tampering statute, 18 
U.S.C.S. § 1512(b). 183 A.L.R. Fed. 611. 



Construction and application of federal 
witness tampering statute, § 18 U.S.C.S. 
1512(b). 185 A.L.R. Fed. 1. 

Am Jur. 58 Am. Jur. 2d, Obstructing 
Justice § 7. 

24 Am. Jur. Proof of Facts 2d 633, Jury 
Misconduct Warranting New Trial. 

CJS. 67 C.J.S., Obstructing Justice or 
Governmental Administration §§ 1-5. 

Law Reviews. 1982 Mississippi Su- 
preme Court Review: Criminal Law and 
Procedure: No Right to Hold Public Office 
After Conviction. 53 Miss. L. J. 155, 
March 1983. 



§ 97-9-57. Officer not to converse with juror; penalty. 

The sheriff, bailiff, or other officer, shall not be in the room or converse 
with a juror after the jury has retired from the bar, save by order of the court. 
A violation of this section shall subject the offender to a fine of fifty dollars and 
one week's imprisonment for a contempt. 

SOURCES: Codes, Hutchinson's 1848, ch. 61, art. 1(137); 1857, ch. 61, art. 156; 
1871, § 638; 1880, § 1711; 1892, § 729; 1906, § 790; Hemingway's 1917, § 574; 
1930, § 583; 1942, § 1527. 



Cross References — Another section derived from same 1942 code section, see 
§ 11-7-149. 
Control of court over jury, see § 13-5-83. 
View by jury, see § 13-5-91. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

Although this section makes it a misde- 
meanor for a bailiff to go into the jury 
room after the jury has retired, defen- 
dant's motion for a mistrial was properly 
denied, where the bailiff merely walked 
into the jury room to see how warm it was, 
after the jury complained of discomfort 
due to heat, and where there was no 
evidence of any impropriety occurring in 
the jury room. Leflore v. State, 439 So. 2d 
675 (Miss. 1983). 

No new trial was warranted on grounds 
that a deputy sheriff without court autho- 
rization drove a bus and ate in the same 



room with the jurors where the deputy did 
not testify as a witness in the case on its 
merits, he did not even appear in the 
courtroom at any time in the course of the 
trial, his function was to assist in the 
process of making it possible for the jurors 
to eat, his only activity was to respond to 
the sheriff's direction that he drive the 
members of the jury, together with the two 
bailiffs, to the restaurant in the bus, and 
at all times complained of the jurors were 
in the protective custody of the bailiff; 
however, it would have been better policy 
for the bus driver to receive in open court 
detailed instructions from the trial judge 
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in the presence of jurors, bailiffs, counsel, 
and the defendant. Bickcom v. State, 286 
So. 2d 823 (Miss. 1973). 

In prosecution for manslaughter when 
jury during deliberations asked the bailiff 
what the penalty was for manslaughter 
and the bailiff replied that penalty was 
from one month to ten years, and the jury 



subsequently found defendant guilty of 
manslaughter and recommended that ac- 
cused be given mercy of the court, such 
communication affected the integrity of 
the verdict and required reversal of con- 
viction. Horn v. State, 216 Miss. 439, 62 
So. 2d 560 (1953). 



RESEARCH REFERENCES 



ALR. Propriety and prejudicial effect, 
in criminal case, of placing jury in charge 
of officer who is a witness in the case. 30 
A.L.R.3d 1012. 

Am Jur. 75A Am. Jur. 2d, Trial § 852. 

24 Am. Jur. Proof of Facts 2d 633, Jury 
Misconduct Warranting New Trial. 



CJS. 89 C.J.S., Trial §§ 941, 943, 945- 
948. 

Practice References. Young, Trial 
Handbook for Mississippi Lawyers 
§§ 35:3, 35:12. 



§ 97-9-59. Perjury; definition. 

Every person who shall wilfully and corruptly swear, testify, or affirm 
falsely to any material matter under any oath, affirmation, or declaration 
legally administered in any matter, cause, or proceeding pending in any court 
of law or equity, or before any officer thereof, or in any case where an oath or 
affirmation is required by law or is necessary for the prosecution or defense of 
any private right or for the ends of public justice, or in any matter or 
proceeding before any tribunal or officer created by the Constitution or by law, 
or where any oath may be lawfully required by any judicial, executive, or 
administrative officer, shall be guilty of perjury, and shall not thereafter be 
received as a witness to be sworn in any matter or cause whatever, until the 
judgment against him be reversed. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 5(1); 1857, ch. 64, art. 
204; 1871, § 2660; 1880, § 2921; 1892, § 1243; 1906, § 1318; Hemingway's 
1917, § 1051; 1930, § 1082; 1942, § 2315. 



Cross References — False testimony in legislature as perjury, see § 5-1-27. 
Conviction of perjury or subornation of perjury as disqualification of witness, see 
§ 13-1-11. 

False income tax returns and reports, see § 27-7-87. 

False oath in application for homestead exemption as perjury, see § 27-33-57. 
Perjury on application for tax credit where motor vehicle is destroyed, see § 27-51-27. 
False swearing before railroad commission as perjury, see § 77-1-35. 
False testimony under oath in hearing on license for legal expense insurance as 
constituting perjury, see § 83-49-11. 

False declaration of identity of a father, see § 93-9-37. 

Crime of false statements as to denial of constitutional rights, see §§ 97-7-33 et seq. 
Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Procedure when witness commits perjury, see §§ 99-3-29 et seq. 
Requisites of indictment for perjury, see § 99-7-39. 
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No variance between "sworn" and "affirmed" in perjury prosecutions, see § 99-17-33. 

JUDICIAL DECISIONS 



1. Formal complaint needed. 

2. Essentials of offense. 

3. How committed. 

4. Materiality of testimony. 

5. Defenses. 

6. Indictment. 

7. Proof, generally. 

8. — Sufficiency. 

9. Need for record or transcript. 

10. — Of conflicting statements. 

11. Materiality. 

12. Variance. 

13. Instructions. 

14. Perjurer as witness in subsequent 

cause. 

1. Formal complaint needed. 

Commission on Judicial Performance 
(Commission) contented that the judge 
committed perjury; however, the Commis- 
sion never formally charged the judge 
with perjury and therefore, in the absence 
of a formal complaint and a hearing on the 
merits, the supreme court lacked the au- 
thority to accept the finding of the Com- 
mission on the perjury count. Miss. 
Comm'n on Judicial Performance v. Os- 
borne, 11 So. 3d 107 (Miss. 2009). 

Mississippi Commission on Judicial 
Performance (Commission) contended to 
the Mississippi Supreme Court that the 
judge committed perjury pursuant to 
Miss. Code Ann. § 97-9-59; however, the 
Commission never formally charged the 
judge with perjury, and thus, in the ab- 
sence of a formal complaint and a hearing 
on the merits, the supreme court lacked 
the authority to accept the finding of the 
Commission on the perjury count. Miss. 
Comm'n on Judicial Performance v. Os- 
borne, — So. 2d — , 2009 Miss. LEXIS 9 
(Miss. Feb. 5, 2009), opinion withdrawn 
by, substituted opinion at 11 So. 3d 107, 
2009 Miss. LEXIS 278 (Miss. 2009). 

2. Essentials of offense. 

In order to show that a person has 
corruptly sworn to a material fact, it is 
necessary that the person charged with 
the offense knows the fact to be untrue 
and corruptly and intentionally, and in a 
manner that is morally and wilfully false, 



makes the affidavit or commits the per- 
jury, and it is not sufficient to show that he 
was merely mistaken. Russell v. Bailey, 
197 So. 2d 469 (Miss. 1967). 

Conviction of perjury, though creating a 
general disqualification to testify at com- 
mon law and in Mississippi, goes only to 
the convict's credit in the federal court, at 
least when the conviction was under the 
federal perjury statute. Firemen's Mut. 
Ins. Co. v. Aponaug Mfg. Co., 149 F.2d 359 
(5th Cir. 1945). 

To constitute perjury, the false swearing 
must be not only wilful but corrupt or 
intentionally false. Cothran v. State, 39 
Miss. 541 (1860). 

3. How committed. 

Affidavit submitted by convicted bur- 
glar, recanting earlier testimony for pros- 
ecution leading to burglary conviction of 
alleged accomplice, was proof of perjury 
and lower court should hear accomplice's 
petition for error coram nobis and hold 
evidentiary hearing. Tobias v. State, 505 
So. 2d 1014 (Miss. 1987). 

Where a person knowingly swears to a 
false statement in order to obtain money 
to which he is not legally entitled and such 
oath is necessary to the obtaining of the 
money, he is guilty of perjury. Whether 
intentional false swearing to a legal claim 
for money is perjury, quaere. Vance v. 
State, 62 Miss. 137 (1884). 

4. Materiality of testimony. 

A defendant's allegedly false statement 
in front of the grand jury that he had not 
returned to his apartment after the dis- 
covery of the death of an infant who was 
at the apartment, was material to the 
grand jury's investigation of the death of 
the infant, and could therefore constitute 
perjury, since the grant jury's delibera- 
tions could conceivably have been af- 
fected, especially concerning the credibil- 
ity of the defendant, had it known of the 
defendant's visit to the apartment and his 
request that his presence there not be 
revealed to the authorities. Smallwood v. 
State, 584 So. 2d 733 (Miss. 1991). 
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Where on a prosecution for an unlawful 
sale of liquor, defendant pleaded guilty, 
testimony of the alleged purchaser that he 
did not purchase the liquor was not mate- 
rial and no predicate for perjury. Long v. 
State, 100 Miss. 7, 56 So. 185 (1911); 
McNeice v. State, 101 Miss. 366, 58 So. 3 
(1912). 

Where the record of the cause in which 
the false swearing is committed is pro- 
duced before the court trying the perjury, 
the materiality of the falsehood to the 
issue in that cause is a question of law. 
Cothran v. State, 39 Miss. 541 (1860). 

5. Defenses. 

It is no defense to an indictment for 
perjury to show that the accused testified 
under fear engendered by the threats of 
others, the threatened danger not being 
imminent, impending and unavoidable. 
Bain v. State, 67 Miss. 557, 7 So. 408 
(1890). 

6. Indictment. 

An indictment for perjury must specifi- 
cally allege the true facts; thus, an indict- 
ment for perjury was fatally defective and 
should have been quashed where it did 
not attempt to set out the truth as to the 
allegation that the defendant had "testi- 
fied falsely that he had not been court- 
martialed in the military and that he had 
an honorable discharge and a general dis- 
charge under honorable conditions from 
the United States Army." Ford v. State, 
610 So. 2d 370 (Miss. 1992). 

An indictment charging the defendant 
with the crimes of perjury and conspiracy 
to commit perjury would not be quashed 
based upon the fact that the same grand 
jurors who heard the defendant testify, 
and were therefore witnesses to his al- 
leged perjury, were the same grand jurors 
who returned the indictment against him, 
even though it would have been the better 
practice not to have sought the perjury 
and conspiracy indictments from the same 
grand jury who heard the alleged perjury, 
where there was no evidence of any fraud 
or wrongdoing on the part of the grand 
jurors. Smallwood v. State, 584 So. 2d 733 
(Miss. 1991). 

The rule requiring that the guilt of a 
defendant indicted for the crime of perjury 
be proved by the testimony of two wit- 



nesses, or the testimony of one witness in 
corroborating circumstances, applies to 
the false swearing charge in the indict- 
ments. Clanton v. State, 210 Miss. 700, 50 
So. 2d 567 (1951). 

Indictment charging defendant swore 
falsely in making report to auditor of 
public accounts, is sufficient to charge 
that report was made to auditor. State v. 
Kelly, 113 Miss. 461, 74 So. 325 (1917). 

Indictment stating perjury committed 
on wrong day may be amended to conform 
to proof. Saucier v. State, 95 Miss. 226, 48 
So. 840, 21 Am. Ann. Cas. 1155 (1909). 

Indictment must charge perjury com- 
mitted as to material matter and set out 
facts. Moore v. State, 91 Miss. 250, 44 So. 
817, 124 Am. St. R. 652 (1907). 

It is sufficient for the indictment to 
charge generally that the matter sworn to 
in the false oath was material to the issue 
or point of inquiry, without showing how. 
Lea v. State, 64 Miss. 278, 1 So. 235 
(1887). 

An averment in an indictment that the 
accused knew that his statement was 
false is necessary only when the oath is as 
to the witness' belief, and if the swearing 
were absolute, the averment is surplus- 
age. Brown v. State, 57 Miss. 424 (1879). 

7. Proof, generally. 

In perjury case, corpus delecti must be 
established by State and in ordinary case 
where accused has made only single state- 
ment under oath, in order to prove that he 
lied, it is incumbent upon State to first 
prove actual truth. Hogan v. State, 516 So. 
2d 474 (Miss. 1987). 

To convict person of perjury alleged to 
have been committed on trial of case in 
court of record, evidence must show be- 
yond reasonable doubt that defendant 
was duly sworn in the formal proceeding. 
Polk v. State, 204 Miss. 538, 37 So. 2d 761 
(1948). 

Sufficiency of proof of falsity of oath 
stated. Johnson v. State, 122 Miss. 16, 84 
So. 140 (1920). 

Conviction of perjury not sustained by 
uncorroborated evidence of single witness. 
Lee v. State, 105 Miss. 539, 62 So. 360 
(1913). 

8. — Sufficiency. 

Evidence was sufficient and not against 
the overwhelming weight of the evidence 
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to convict defendant of perjury during his 
probation revocation hearing because, in- 
ter alia: (1) the state provided the testi- 
mony of a district attorney and a federal 
district court clerk, and introduced into 
evidence the federal documents that 
proved that defendant was not under 
court order to be in the county (in viola- 
tion of his probation) on October, 13, 2003; 
thus, because defendant was not required 
to be in the county on that day, he lied 
about it at his probation revocation hear- 
ing, and therefore under Miss. Code Ann. 
§ 97-9-59 his perjury conviction was 
proper. Ford v. State, 956 So. 2d 301 (Miss. 
Ct. App. 2006). 

The prosecution failed to prove the fal- 
sity of the defendant's statement that he 
had consumed a pint of gin over the lunch 
recess by a minimum of two witnesses or 
by one witness and corroborating circum- 
stances where the state showed that an 
intoxilyzer test and a blood test showed no 
trace of alcohol in the defendant's system; 
the tests together satisfied only the re- 
quirement of corroboration, and there was 
no state witness who was with or other- 
wise saw the defendant during the rel- 
evant lunch break, or a witness who 
stated that the defendant admitted that 
what he said was false. Hammett v. State, 
— So. 2d — , 2000 Miss. App. LEXIS 403 
(Miss. Ct. App. Sept. 5, 2000), opinion 
withdrawn by, substituted opinion at 797 
So. 2d 258, 2001 Miss. App. LEXIS 37 
(Miss. Ct. App. 2001). 

Evidence was insufficient to establish 
perjury based on the defendant's state- 
ments relating to his having consumed gin 
and marijuana during a lunch recess in 
his trial for domestic violence where both 
an intoxilyzer test and a blood test showed 
no discernable alcohol in the defendant's 
system, but no proof that he had not 
ingested marijuana was offered, and the 
state failed to present any witness who 
was with the defendant throughout the 
lunch recess. Hammett v. State, 797 So. 2d 
258 (Miss. Ct. App. 2001). 

Evidence was insufficient to establish 
that the defendant committed perjury in a 
murder trial when she gave alibi testi- 
mony for the defendant in that trial, who 
was her significant other, where not one 
witness gave evidence to support the as- 



sertion that the defendant committed per- 
jury and the only direct evidence in sup- 
port of that contention was found in her 
daily and weekly employment records, 
which were inconsistent at best. Hall v. 
State, 751 So. 2d 1161 (Miss. Ct. App. 
1999). 

The evidence was insufficient to support 
a conviction of perjury, which allegedly 
occurred before the grand jury, where the 
testimony was tentative and uncertain, it 
concerned an incident which occurred 
more than one year earlier, and it was 
contradictory as to whether the defendant 
may have told the literal truth to the 
grand jury. Smallwood v. State, 584 So. 2d 
733 (Miss. 1991). 

Conviction of defendant for perjury was 
upheld over objection that alleged perjury 
was not proved by testimony of 2 wit- 
nesses or by one witness and corroborat- 
ing circumstances; common-law rule re- 
quiring one witness and corroborating 
circumstances to sustain perjury convic- 
tion refers only to proof of falsity of ac- 
cused's statement, but does not extend to 
proof of other elements of crime; testi- 
mony of defendant's mother satisfied re- 
quirement that one witness testify to fal- 
sity of defendant's testimony at trial 
where perjury was allegedly committed, 
and her testimony was consistent with 
defendant's 2 prior sworn statements; to 
sustain conviction, both of contradictory 
statements must be under oath. McFee v. 
State, 510 So. 2d 790 (Miss. 1987). 

The testimony of a handwriting expert 
that a list of items, admittedly made by 
the defendant, was written by the same 
person who wrote a questioned document 
which the defendant had claimed in a 
previous trial that he had never seen, and 
the transcript of the evidence of all of the 
witnesses in the previous trial, including 
evidence given by the defendant's wife in 
his defense, were sufficient to meet the 
requirement of two witnesses, or one wit- 
ness and corroborating circumstances, 
necessary for a conviction for perjury. 
Brewer v. State, 233 So. 2d 779 (Miss. 
1970). 

Although further allegations of the in- 
dictment may be proved by a single wit- 
ness, the falsity of the allegedly perjured 
statement must be established by the tes- 
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timony of at least two witnesses or by one 
witness and corroborating circumstances. 
Nash v. State, 244 Miss. 857, 147 So. 2d 
499 (1962). 

Where a witness by affidavit made be- 
fore murder trial stated that the accused 
had fired the shot and at the trial witness 
testified he did not know who fired the 
shot, this was not enough proof to estab- 
lish perjury. Tribble v. State, 210 Miss. 
604, 50 So. 2d 148 (1951). 

Ordinarily perjury must be proven by 
the testimony of two witnesses or one 
witness and corroborating circumstances; 
where the accused has made conflicting 
sworn statements, one witness to the fal- 
sity of the statement with which he is 
charged is sufficient. Horn v. State, 186 
Miss. 455, 191 So. 282 (1939), criticized, 
Hogan v. State, 516 So. 2d 474 (Miss. 
1987); Tribble v. State, 210 Miss. 604, 50 
So. 2d 148 (1951). 

If conviction of perjury be sought only 
on the ground that defendant knew noth- 
ing of and was not present at the scene of 
the transaction about which he gave tes- 
timony, it is essential to his conviction 
that the state should prove by two wit- 
nesses or one witness and corroborating 
circumstances beyond a reasonable doubt 
arising from the evidence that the defen- 
dant was not present at the scene. Whittle 
v. State, 79 Miss. 327, 30 So. 722 (1901). 

Where the accused swore that he had 
not sold liquors to either of several per- 
sons named, proof of separate sales to 
different persons each by a separate wit- 
ness is not sufficient. Some one sale must 
be proved by two witnesses or one witness 
and corroborating circumstances and 
proof of one sale is not corroborative evi- 
dence of another. Lea v. State, 64 Miss. 
278, 1 So. 235 (1887). 

It is sufficient if the falsity be shown by 
one witness and by the defendant's evi- 
dence in his own behalf. Vance v. State, 62 
Miss. 137 (1884). 

9. Need for record or transcript. 

A prosecution for perjury without any 
kind of transcript or verbatim record of 
the proceedings in question is not per se 
flawed or reversible. However, in such a 
situation, the district attorney must make 
an effort to preserve in some manner the 
questions asked and the answers given by 



the defendant. Smallwood v. State, 584 So. 
2d 733 (Miss. 1991). 

To convict person of perjury alleged to 
have been committed on trial of case in 
court of record, production of record in 
that case, or of duly authenticated tran- 
script thereof, is essential, unless formal 
proofs of such judicial proceeding are 
waived or dispensed with by admission or 
otherwise. Polk v. State, 204 Miss. 538, 37 
So. 2d 761 (1948). 

That alleged perjured testimony was 
given in duly constituted court cannot be 
proven by testimony of circuit clerk and 
court reporter showing organization of 
court at the term at which the indictment 
charged that the perjury was committed. 
Polk v. State, 204 Miss. 538, 37 So. 2d 761 
(1948). 

Under an indictment for perjury, the 
trial of the cause in which the false swear- 
ing is charged to have been committed 
must be proved by the record if it be in 
existence. Whittle v. State, 79 Miss. 327, 
30 So. 722 (1901). 

10. — Of conflicting statements. 

Proof that accused knowingly and will- 
fully made two mutually contradictory 
statements on material matter under 
oath, without more, can support convic- 
tion of perjury, but only in certain factual 
scenarios. Hogan v. State, 516 So. 2d 474 
(Miss. 1987). 

Even where accused has made state- 
ments under oath which are at variance 
with or contradict one another, State in 
usual case is in position to designate on 
which date he lied, and make proof by 
showing true facts on that date, because 
as general rule, it is fact that State is 
easily capable of showing truth that 
makes perjury blatant and so deserving of 
punishment; contradictory statements 
made by accused in such instances are 
strong corroborating evidence of perjury. 
Hogan v. State, 516 So. 2d 474 (Miss. 
1987). 

Where State has evidence upon which 
to allege and prove on which date accused 
lied in perjury prosecution, it should be 
specified and charged in indictment and 
such evidence presented to jury; mutually 
contradictory statements by accused in 
such instances serve only as corroboration 
of state's case; however, where state is 
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unable to offer such evidence, it should be 
able to proceed on basic question with 
proof it has, namely, two mutually contra- 
dictory statements made under oath. 
Adoption of this rule necessarily carries 
with it limitation that it can only be used 
when state is unable to offer additional 
proof as to precise date accused lied, and 
evidence aliunde as to truth of matter 
about which accused testified. Hogan v. 
State, 516 So. 2d 474 (Miss. 1987). 

Where there was no evidence as to the 
falsity of the statement with which a de- 
fendant was charged other than his own 
conflicting statement as to the identity of 
one accused of selling intoxicating liquors 
made on the two trials of such accused, 
defendant could not be convicted of per- 
jury. Horn v. State, 186 Miss. 455, 191 So. 
282 (1939), criticized, Hogan v. State, 516 
So. 2d 474 (Miss. 1987). 

Where a witness testified on the trial of 
one for selling intoxicating liquors that 
she was the person who sold the liquor, 
and on a second trial testified that he 
could not swear that she was the person, 
such witness could not be convicted of 
perjury since there was no evidence as to 
the falsity of the statement with which the 
witness was charged other than his own 
conflicting statement. Horn v. State, 186 
Miss. 455, 191 So. 282 (1939), criticized, 
Hogan v. State, 516 So. 2d 474 (Miss. 
1987). 

11. Materiality. 

The defendant's statements relating to 
his having consumed gin during a lunch 
recess in his trial for domestic violence 
were material to the proceeding to the 
extent that they were part of the story 
that he was under the influence of some- 
thing that would impair his ability to 
testify as such assertion, whether true or 
not, had the potential to delay the jury's 
investigation of whether he was guilty of 
the domestic violence charges brought 
against him. Hammett v. State, 797 So. 2d 
258 (Miss. Ct. App. 2001). 

The defendant's statements relating to 
his having consumed gin during the lunch 
recess were material to the proceeding 
against him as the truth or falsity of his 
statements regarding whether he had con- 
sumed gin had the effect of impeding the 
jury's investigation of whether he was 



guilty of the charges brought against him 
and it made no difference whether the 
statements in question actually impeded 
the investigation. Hammett v. State, — 
So. 2d — , 2000 Miss. App. LEXIS 403 
(Miss. Ct. App. Sept. 5, 2000), opinion 
withdrawn by, substituted opinion at 797 
So. 2d 258, 2001 Miss. App. LEXIS 37 
(Miss. Ct. App. 2001). 

Ordinarily, materiality in a perjury case 
may be shown by offering that portion of 
the prior proceeding necessary to identify 
matters there at issue. The trial judge 
may then consider the alleged perjured 
testimony in light of the issues and re- 
solve the materiality question. The trial 
judge in a perjury trial should be sensitive 
to the possibilities that the presence of 
and identification of another judge and 
the district attorney on the side of the 
prosecution may substantially prejudice 
the defendant in the eyes of the jury. 
Nevertheless, such evidence is not, per se, 
inadmissible. Where the prosecution of- 
fers witnesses to prove materiality, rever- 
sal is not ordinarily warranted. Gullett v. 
State, 523 So. 2d 296 (Miss. 1988). 

12. Variance. 

Fatal variance where indictment 
charges person with having sworn that 
"he did not buy certain things," where 
evidence showed he testified "that he 
didn't remember whether he bought or 
not-that he couldn't recollect." Willoughby 
v. State, 101 Miss. 60, 57 So. 361 (1912). 

If the indictment charge that the per- 
jury was committed in giving evidence in 
a cause, proof that a party made a false 
affidavit will not do unless it be shown 
that the affidavit was allowed to be used 
in evidence. Copeland v. State, 23 Miss. 
257 (1852). 

13. Instructions. 

In an appeal from a conviction of per- 
jury, the fact that the jury's guilty verdict 
can be supported by the evidence does not 
automatically excuse the trial court's fail- 
ure to give an instruction on the "two 
witness" rule required in perjury cases. 
Hale v. State, 648 So. 2d 531, 41 A.L.R.5th 
801 (Miss. 1994). 

In a prosecution for perjury, the "two 
witness" instruction should be given even 
if the defendant fails to request it. Hale v. 
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State, 648 So. 2d 531, 41 A.L.R.5th 801 
(Miss. 1994). 

In a prosecution for perjury, the trial 
court's failure to instruct the jury in accor- 
dance with the "two witness" rule as re- 
quired in perjury cases constituted revers- 
ible error where one specific witness or 
piece of documentary evidence could not 
be singled out as having been sufficient to 
convict the defendant of perjury. Hale v. 
State, 648 So. 2d 531, 41 A.L.R.5th 801 
(Miss. 1994). 

The failure of the court to instruct, 
either in instructions for the state or in 
instructions for defendant, as to the quan- 
titative evidence rule in perjury cases con- 
stituted reversible error. Nash v. State, 
244 Miss. 857, 147 So. 2d 499 (1962). 

It is unnecessary for an instruction re- 
quiring the swearing to be wilfully false to 
state that it must have been corruptly so 
since the former implies the latter. Mor- 
gan v. State, 63 Miss. 162 (1885). 



It is unnecessary for an instruction re- 
quiring the swearing to be willfully false 
to state that it must have been corruptly 
so since the former implies the latter. 
Brown v. State, 57 Miss. 424 (1879). 

The jury should be informed by instruc- 
tion that before it can convict the fact that 
the swearing was false must be shown to 
its satisfaction by the testimony of two 
witnesses or by one witness and corrobo- 
rating circumstances. Brown v. State, 57 
Miss. 424 (1879). 

14. Perjurer as witness in subsequent 
cause. 

The incompetency of a perjurer to be- 
come a witness is based upon a verdict of 
guilty, and since the presumption of inno- 
cence extends to an accused in all criminal 
cases until disproved on a fair and impar- 
tial trial, until alleged perjurer is con- 
victed it is not error to permit him to 
testify as a witness. Isonhood v. State, 274 
So. 2d 685 (Miss. 1973). 



RESEARCH REFERENCES 



ALR. Procuring perjury as contempt. 
29 A.L.R.2d 1157. 

Recantation as defense in perjury pros- 
ecution. 64 A.L.R.2d 276. 

Statement of belief or opinion as per- 
jury. 66 A.L.R.2d 791. 

Conviction of perjury where one or more 
of elements is established solely by cir- 
cumstantial evidence. 88 A.L.R.2d 852. 

Actionability of conspiracy to give or to 
procure false testimony or other evidence. 
31 A.L.R.3d 1423. 

Invalidity of statute or ordinance giving 
rise to proceeding in which false testi- 
mony was received as defense to prosecu- 
tion for perjury. 34 A.L.R.3d 413. 

Offense of perjury as affected by lack of 
jurisdiction by court or governmental 
body before which false testimony was 
given. 36 A.L.R.3d 1038. 

Perjury or wilfully false testimony of 
expert witness as basis for new trial on 
ground of newly discovered evidence. 38 
A.L.R.3d812. 

Rights and duties of attorney in a crimi- 
nal prosecution where client informs him 
of intention to present perjured testimony. 
64 A.L.R.3d 385. 



Incomplete, misleading, or unrespon- 
sive but literally true statement as per- 
jury. 69 A.L.R.3d 993. 

Perjury conviction as affected by nota- 
ry's nonobservance of formalities for ad- 
ministration of oath to affiant. 80 A.L.R.3d 
278. 

Acquittal as bar to prosecution of ac- 
cused for perjury committed at trial. 89 
A.L.R.3d 1098. 

Materiality of testimony forming basis 
of perjury charge as question for court or 
jury in state trial. 37 A.L.R.4th 948. 

Right of defendant in prosecution for 
perjury to have the "two witnesses, or one 
witness and corroborating circum- 
stances," rule included in charge to jury- 
state cases. 41 A.L.R.5th 1. 

Two-witness rule in perjury prosecu- 
tions under 18 USCA § 1621. 49 A.L.R. 
Fed. 185. 

Am Jur. 60A Am, Jur. 2d, Perjury §§ 1 
et seq. 

CJS. 70 C.J.S., Perjury §§ 2 et seq. 

Law Reviews. 1987 Mississippi Su- 
preme Court Review, Perjury. 57 Miss. L. 
J. 518, August, 1987. 
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§ 97-9-61. Perjury; penalty. 

Persons convicted of perjury shall be punished by imprisonment in the 
penitentiary as follows: For perjury committed on the trial of any indictment 
for a capital offense or for any other felony, for a term not less than ten years; 
for perjury committed on any other judicial trial or inquiry, or in any other 
case, for a term not exceeding ten years. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 5(2); 1857, ch. 64, art. 
205; 1871, § 2661; 1880, § 2922; 1892, § 1244; 1906, § 1319; Hemingway's 
1917, § 1052; 1930, § 1083; 1942, § 2316. 

Cross References — Registering to vote by mail-in application, see § 23-15-47. 

Sanctions under this section for failure to furnish State Tax Commission with correct, 
true, and complete information to the best of one's knowledge and belief regarding 
realty transfers, see § 27-3-51. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

RESEARCH REFERENCES 

ALR. Perjury or false swearing as con- Am Jur. 60A Am. Jur. 2d, Perjury 
tempt. 89 A.L.R.2d 1258. § 103. 

Propriety of sentencing judge's consid- CJS. 70 C.J.S., Perjury § 73. 
eration of defendant's perjury or lying in 
pleas or testimony in present trial. 34 
A.L.R.4th 888. 

§ 97-9-63. Perjury; subornation of. 

Every person who shall unlawfully or corruptly procure any witness, by 
any means whatever, to commit wilful and corrupt perjury in any case, matter, 
or proceedings, in or concerning which such witness shall be legally sworn and 
examined, shall be guilty of subornation of perjury, and shall not thereafter be 
received as a witness to be sworn in any matter or cause whatever, until the 
judgment against him be reversed, and shall be punished by imprisonment in 
the penitentiary not exceeding ten years. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 5(3); 1857, ch. 64, art. 
206; 1871, § 2662; 1880, § 2923; 1892, § 1245; 1906, § 1320; Hemingway's 
1917, § 1053; 1930, § 1084; 1942, § 2317. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

Requisites of indictment for subornation of perjury, see § 99-7-41. 

JUDICIAL DECISIONS 

1. In general. ted; simple statement in indictment that 

Indictment for subornation of perjury defendant procured someone to perjure 

must state circumstances of issue or point himself is not sufficient; indictment 

of inquiry in which perjury was commit- should state name of crime, to make clear 
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materiality of testimony given; and, in- 
dictment should allege what facts consti- 
tute truth, as well as allegation of falsity 
of testimony. Hentz v. State, 510 So. 2d 
515 (Miss. 1987). 

In prosecution for subornation of per- 
jury in attempting to procure a witness to 
testify that one Cox, accused of selling 
cocaine, did not sell him cocaine, state 
must show that Cox made the sale to the 
witness and that accused knew of that fact 



when he attempted to influence the wit- 
ness. Smith v. State, 107 Miss. 404, 65 So. 
642 (1914). 

There is a fatal variance between the 
charge that accused suborned false testi- 
mony that witness had not bought liquors 
from a certain person within two years, 
and proof that the witness testified that 
he could not remember when the purchase 
was made. Harris v. State, 103 Miss. 739, 
60 So. 769 (1913). 



RESEARCH REFERENCES 



ALR. Procuring perjury as contempt. 
29 A.L.R.2d 1157. 

Admissibility, in subornation of perjury 
prosecution, of evidence of alleged perjur- 
er's plea of guilty to charge of perjury. 63 
A.L.R.2d 825. 

Rights and duties of attorney in a crimi- 
nal prosecution where client informs him 
of intention to present perjured testimony. 
64 A.L.R.3d 385. 

Admissibility in criminal case, on issue 
of defendant's guilt, of evidence that third 
person has attempted to influence a wit- 



ness not to testify or to testify falsely. 79 
A.L.R.3d 1156. 

Validity, construction, and application 
of state statutes imposing criminal penal- 
ties for influencing, intimidating, or tam- 
pering with witness. 8 A.L.R.4th 769. 

Criminal liability of attorney for tam- 
pering with evidence. 49 A.L.R.5th 619. 

Am Jur. 60 A Am. Jur. 2d, Perjury 
§§ 107 et seq. 

Practice References. Young, Trial 
Handbook for Mississippi Lawyers § 11:5. 



§ 97-9-65. Perjury; bribery to procure. 

Every person who shall, by the offer of any valuable consideration, 
attempt, unlawfully and corruptly, to procure any other person to commit 
wilful and corrupt perjury as a witness in any cause, matter, or proceeding in 
or concerning which such other person might by law be examined as a witness, 
shall, upon conviction, be punished by imprisonment in the penitentiary not 
exceeding five years. 



SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 5(8); 1857, ch. 64, art. 
210; 1871, § 2663; 1880, § 2927; 1892, § 1246; 1906, § 1321; Hemingway's 
1917, § 1954; 1930, § 1085; 1942, § 2318. 



Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

An essential element of this offense is 
that both the accused and the witness 
knew that the testimony which the ac- 
cused wanted the witness to give was 
false, which element must be charged in 



the indictment as a fact unless it is a 
necessary or inescapable inference from 
other facts charged. Neeley v. State, 202 
Miss. 736, 32 So. 2d 449 (1947). 

An indictment under this section [Code 
1942, § 2318] is demurrable if it fail to 
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show the materiality of the testimony cor- 
ruptly sought. State v. Booker, 84 Miss. 
187, 36 So. 241 (1904). 



RESEARCH REFERENCES 



ALR. Procuring perjury as contempt. 
29 A.L.R.2d 1157. 

Admissibility in criminal case, on issue 
of defendant's guilt, of evidence that third 
person has attempted to influence a wit- 
ness not to testify or to testify falsely. 79 
A.L.R.3d 1156. 

Validity, construction, and application 
of state statutes imposing criminal penal- 



ties for influencing, intimidating, or tam- 
pering with witness. 8 A.L.R.4th 769. 

Am Jur. 60A Am. Jur. 2d, Perjury 
§§ 107etseq. 

Practice References. Young, Trial 
Handbook for Mississippi Lawyers § 11:5. 



§ 97-9-67. Picketing or demonstrating in or near courthouse 
or residence of judge, juror, witness, or court officer. 

(1) Whoever, with intent of interfering with, obstructing or impeding the 
administration of justice, or with the intent of influencing any judge, juror, 
witness, or court officer, in the discharge of his duty, pickets or parades in or 
near a building housing a court of the State of Mississippi, or in or near a 
building or residence occupied or used by such judge, juror, witness or court 
officer, or which such intent uses any sound-truck or similar device or resorts 
to any other demonstration in or near any such building or residence, shall be 
fined not more than one thousand dollars ($1,000.00) or imprisoned not more 
than six months, or both. 

(2) Nothing in this section shall interfere with or prevent the exercise by 
any court of the State of Mississippi of its power to punish for contempt. 

SOURCES: Codes, 1942, § 2318.7; Laws, 1965, Ex Sess, ch. 6, §§ 1, 2, eff from and 
after passage (approved June 18, 1965). 

Cross References — Picketing interfering with ingress or egress to and from public 
buildings, etc., see § 97-7-63. 

Intentional or wilful obstruction of public streets, etc., see §§ 97-35-23, 97-35-25. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 



RESEARCH REFERENCES 



ALR. Picketing court or judge as con- 
tempt. 58 A.L.R.Sd 1297. 

Disruptive conduct of spectators in 
presence of jury during criminal trial as 
basis for reversal, new trial, or mistrial. 
29 A.L.R.4th 659. 

Liability, under statute, of labor union 
or its membership for torts committed in 
connection with primary labor activities- 
state cases. 85 A.L.R.4th 979. 



Validity, construction, and application 
of state or local enactments regulating 
parades. 80 A.L.R.5th 255. 

Validity, construction, and operation of 
statute or regulation forbidding, regulat- 
ing, or limiting peaceful residential pick- 
eting. 113 A.L.R.5th 1. 

Am Jur. 48A Am. Jur. 2d, Labor and 
Labor Relations § 1483. 

24 Am. Jur. Proof of Facts 2d 633, Jury 
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Misconduct Warranting New Trial. eral Constitution's First Amendment — 

Lawyers' Edition. Governmental Supreme Court cases. 101 L. Ed. 2d 1052. 

regulation of nonlabor picketing as violat- Practice References. Young, Trial 

ing freedom of speech or press under Fed- Handbook for Mississippi Lawyers § 11:5. 

§ 97-9-69. Property levied on; removing without authority. 

Any person who shall, without authority of law, remove property of his 
own or of any other person which he knows has been levied on by virtue of any 
legal process, upon conviction, shall be punishable by fine, not exceeding five 
hundred dollars, and by imprisonment, not exceeding six months, in the county 
jail. 

SOURCES: Codes, 1880, § 2982; 1892, § 1224; 1906, § 1300; Hemingway's 1917, 
§ 1033; 1930, § 1064; 1942, § 2296. 

Cross References — Lien of executions, see § 13-3-139. 
Removal of property subject to lien as larceny, see §§ 97-17-73 et seq. 
Selling property previously sold or on which there is a lien, see § 97-19-51. 
Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

Crime of obstructing justice is not con- 
stituent part of crime of removing prop- 
erty subject to lien, and they are not same 
offense. McGraw v. State, 157 Miss. 675, 
128 So. 875 (1930). 



Indictment charging defendants with 
fraudulently moving out of state truck in 
sheriff's hands under levy made in land- 
lord's lien proceeding held bad for duplic- 
ity. McGraw v. State, 157 Miss. 675, 128 
So. 875 (1930). 



RESEARCH REFERENCES 

ALR. What constitutes obstructing or Am Jur. 58 Am. Jur. 2d, Obstructing 
resisting an officer, in the absence of ac- Justice §§ 9 et seq. 

tual force. 44 A.L.R.3d 1018. CJS. 67 C.J.S., Obstructing Justice or 

Intentional spoliation of evidence, inter- Governmental Administration §§ 1-11, 
fering with prospective civil action, as 15-20, 88. 
actionable. 70 A.L.R.4th 984. 

§ 97-9-71. Property subject to seizure; refusing or failing to 
point out to officers. 

If any person shall have in his possession or under his control personal 
property of any kind subject to seizure by virtue of any legal process in the 
hands of any state or federal law enforcement officer, as the property of another 
or as subject to such process, and shall refuse or omit to point out such property 
to such officer on his demanding it, and to permit him to take possession of it, 
he shall, upon conviction, be subject to a fine of not less than the value of such 
property, nor more than double such value, or to imprisonment in the county 
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jail not less than one (1) month nor more than six (6) months, or to both such 
fine and imprisonment. 

SOURCES: Codes, 1880, § 2981; 1892, § 1223; 1906, § 1299; Hemingway's 1917, 
§ 1032; 1930, § 1063; 1942, § 2295; Laws, 1993, ch. 547, § 3, eff from and after 
passage (approved April 15, 1993). 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 

1. In general. writ of replevin. Cantwell v. State, 117 

Evidence held sufficient to support con- Miss. 152, 77 So. 960 (1918). 
viction of refusing to assist officer serving 

RESEARCH REFERENCES 



ALR. What constitutes obstructing or 
resisting an officer, in the absence of ac- 
tual force. 44 A.L.R.3d 1018. 

Am Jur. 58 Am. Jur. 2d, Obstructing 
Justice §§ 9 et seq. 



CJS. 67 C.J.S., Obstructing Justice or 
Governmental Administration §§ 8-17, 
19, 88. 



§ 97-9-72. Fleeing or eluding a law enforcement officer in a 
motor vehicle; felonies; sanctions; defenses. 

(1) The driver of a motor vehicle who is given a visible or audible signal by 
a law enforcement officer by hand, voice, emergency light or siren directing the 
driver to bring his motor vehicle to a stop when such signal is given by a law 
enforcement officer acting in the lawful performance of duty who has a 
reasonable suspicion to believe that the driver in question has committed a 
crime, and who willfully fails to obey such direction shall be guilty of a 
misdemeanor, and upon conviction shall be punished by a fine not to exceed 
One Thousand Dollars ($1,000.00) or imprisoned in the county jail for a term 
not to exceed six (6) months, or both. 

(2) Any person who is guilty of violating subsection (1) of this section by 
operating a motor vehicle in such a manner as to indicate a reckless or willful 
disregard for the safety of persons or property, or who so operates a motor 
vehicle in a manner manifesting extreme indifference to the value of human 
life, shall be guilty of a felony, and upon conviction thereof, shall be punished 
by a fine not to exceed Five Thousand Dollars ($5,000.00), or by commitment 
to the custody of the Mississippi Department of Corrections for not more than 
five (5) years, or both. 

(3) Any person who is guilty of violating subsection (1) of this section, 
which violation results in serious bodily injury of another, upon conviction 
shall be committed to the custody of the Department of Corrections for not less 
than three (3) nor more than twenty (20) years of imprisonment. 

(4) Any person who is guilty of violating subsection (1) of this section, 
which violation results in the death of another, upon conviction shall be 
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committed to the custody of the Department of Corrections for not less than 
five (5) nor more than forty (40) years. 

(5) It is a defense to prosecution under this section: 

(a) That the law enforcement officer was not in uniform or that no law 
enforcement vehicle used in the attempted stop was clearly marked as a law 
enforcement vehicle; or 

(b) That the driver proceeded in a safe manner to a reasonably near 
well-lit public place before stopping. 

SOURCES: Laws, 2004, ch. 487, § 1, eff from and after July 1, 2004. 

Editor's Note — Laws, 2004, ch. 487, § 2 provides: 

"SECTION 2. On or after January 1, 2005, each state, county and local law 
enforcement agency that conducts emergency response and vehicular pursuits shall 
adopt written policies and training procedures that set forth the manner in which these 
operations shall be conducted. Each law enforcement agency may create their own such 
policies or adopt an existing model. All pursuit policies created or adopted by any law 
enforcement agency must address situations in which police pursuits cross over into 
other jurisdictions. Law enforcement agencies which do not comply with the require- 
ments of this provision are subject to the withholding of any state funding or state 
administered federal funding." 

JUDICIAL DECISIONS 



1. Evidence. 

2. Indictment. 

3. Jury instruction. 

1. Evidence. 

Evidence was sufficient to support de- 
fendant's conviction for felonious evasion 
because defendant, when a sheriff's 
deputy mentioned using a drug-detection 
dog to sniff around defendant's car while 
questioning defendant abut drugs during 
a valid traffic stop, jumped into defen- 
dant's car and sped away at high speed, 
despite being shot with a taser, and fled on 
foot after defendant flipped the car. Wil- 
liams v. State, 126 So. 3d 85 (Miss. Ct. 
App. 2013). 

Following evidence was sufficient to 
convict defendant of felony eluding: 1) a 
witness called police to report that a man 
was in her home and described him and 
his car; 2) an officer chased a car matching 
that decription; 3) at the end of the chase, 
the driver exited the vehicle and ran into 
a house; 3) defendant was found hiding in 
the house; and 4) the witness who had 
called police identified defendant at trial 
as the intruder. Conner v. State, 138 So. 
3d 158 (Miss. Ct. App. 2013), affirmed by 



138 So. 3d 143, 2014 Miss. LEXIS 246 
(Miss. 2014). 

Evidence was legally sufficient to sup- 
port defendant's conviction for felony flee- 
ing, in violation of Miss. Code Ann. § 97- 
9-72(2), because a detective testified that 
after turning on the siren in an unmarked 
patrol car, defendant momentarily lost 
control of defendant's vehicle and nearly 
hit a utility pole, but the vehicle continued 
to evade the detective. Tugle v. State, 68 
So. 3d 691 (Miss. Ct. App. 2010), writ of 
certiorari denied by 69 So. 3d 767, 2011 
Miss. LEXIS 416 (Miss. 2011), dismissed 
by 2013 U.S. Dist. LEXIS 64383 (N.D. 
Miss. May 6, 2013). 

Defendant's conviction for felony elud- 
ing of a police officer, in violation of Miss. 
Code Ann. § 97-9-72(1) and (2), was sup- 
ported by the evidence because officers 
testified that defendant drove through 
their roadblock without stopping and that 
they both ordered defendant to stop; the 
officers had to force defendant onto a 
dead-end street in order to make defen- 
dant stop the car. Betts v. State, 10 So. 3d 
519 (Miss. Ct. App. 2009). 

Where an officer saw a vehicle speeding 
with an expired tag, he activated his blue 
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lights and defendant led him on high 
speed chase until he crashed; the officer 
identified defendant as a former class- 
mate. Defendant's conviction for fleeing a 
law enforcement officer in a motor vehicle, 
in violation of Miss. Code Ann. § 97-9-72, 
was not against the weight of the evi- 
dence; therefore, the trial court did not err 
by denying his motion for judgment not- 
withstanding the verdict or a new trial. 
Cole v. State, 8 So. 3d 250 (Miss. Ct. App. 
2008). 

2. Indictment. 

Underlying crime is not an essential 
element of fleeing a law officer in a motor 
vehicle; therefore, there was no need for 
an indictment to allege such. Bacon v. 
State, 950 So. 2d 250 (Miss. Ct. App. 
2007). 

In the context of Miss. Code Ann. § 97- 
9-72, a person's failure to obey a signal to 
stop a motor vehicle signifies that the 
person is continuing to operate the motor 



vehicle; therefore, where an indictment 
alleged that defendant, after being sig- 
naled to stop by an officer, continued to 
operate his vehicle with a reckless disre- 
gard for the safety of others, it was suffi- 
cient to allege a violation of Miss. Code 
Ann. § 97-9-72(2). Bacon v. State, 950 So. 
2d 250 (Miss. Ct. App. 2007). 

3. Jury instruction. 

Trial court did not err by giving a flight 
instruction because there was no indepen- 
dent reason or basis for defendant's flight 
and the evidence that defendant flipped a 
car and then fled on foot before law en- 
forcement arrived was probative of both 
whether defendant was purposefully 
evading pursuing officers and whether, in 
doing so, defendant was driving reck- 
lessly. Because of the probative value of 
this evidence, neither the evidence, nor 
the related instruction violated Miss. R. 
Evid. 403. Williams v. State, 126 So. 3d 85 
(Miss. Ct. App. 2013). 



§ 97-9-73. Resisting or obstructing arrest; fleeing or eluding 
law enforcement officer in motor vehicle. 

It shall be unlawful for any person to obstruct or resist by force, or 
violence, or threats, or in any other manner, his lawful arrest or the lawful 
arrest of another person by any state, local or federal law enforcement officer, 
and any person or persons so doing shall be guilty of a misdemeanor, and upon 
conviction thereof, shall be punished by a fine of not more than Five Hundred 
Dollars ($500.00), or by imprisonment in the county jail not more than six (6) 
months, or both. 

SOURCES: Codes, 1942, § 2292.5; Laws, 1960, ch. 261, § 1; Laws, 1993, ch. 547, 
§ 4; Laws, 1994, ch. 592, § 5; Laws, 2003, ch. 536, § 1, eff from and after July 
1, 2003. 



Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 
Arrests, generally, see §§ 99-3-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 



JUDICIAL DECISIONS 



1. In general. 

2. Double jeopardy. 
1. In general. 

Thirteen-year-old juvenile was properly 
found by a youth court to be a delinquent 



child because the juvenile resisted arrest 
for disorderly conduct in that the juvenile 
refused to comply with a police officer's 
reasonable instructions to put the juve- 
nile's hands on a patrol car, when the 
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officer responded to a report that shots 
had been fired in the area from a car that 
matched the description of the car defen- 
dant was standing near, and in fact 
struggled with the officer and other re- 
sponding officers. S.M.K.S. v. Youth Court 
of Union County, — So. 3d — , 2014 Miss. 
App. LEXIS 2 (Miss. Ct. App. Jan. 7, 
2014). 

Because, in attempting to prove assault, 
the State introduced evidence that defen- 
dant began swinging at an officer while he 
was being arrested, and it would have 
been impossible for defendant to have 
committed simple assault on a law en- 
forcement officer without committing the 
crime of resisting arrest, the offense of 
resisting arrest was a lesser-included of- 
fense of the charged crime of simple as- 
sault, and the trial judge was authorized 
to grant the State's request for a resisting- 
arrest instruction. Edwards v. State, 124 
So. 3d 105 (Miss. Ct. App. 2013). 

Even if a verdict finding defendant 
guilty of resisting arrest was inconsistent 
with a verdict of not guilty of simple 
assault on a police officer, that inconsis- 
tency was not grounds for reversal as the 
evidence was sufficient to sustain the re- 
sisting arrest conviction; an officer testi- 
fied that after defendant struck another 
officer in the chest, a "fierce struggle" 
ensued while officers attempted to place 
defendant in handcuffs. Chambers v. 
State, 973 So. 2d 266 (Miss. Ct. App. 
2007), writ of certiorari denied en banc by 
973 So. 2d 244, 2007 Miss. LEXIS 699 
(Miss. 2007). 

When a jury found defendant guilty of 
resisting arrest, but acquitted him of the 
charge of aggravated assault on a police 
officer, the verdict was not necessarily 
inconsistent because, among other things, 
the record showed that defendant struck 
an officer in the chest when the officer 
tried to arrest defendant. Chambers v. 
State, — So. 2d — , 2007 Miss. App. LEXIS 
108 (Miss. Ct. App. Feb. 27, 2007), opinion 
withdrawn by, substituted opinion at 973 
So. 2d 266, 2007 Miss. App. LEXIS 692 
(Miss. Ct. App. 2007). 

Officer had reasonable suspicion to in- 
vestigate a suspicious white vehicle fol- 
lowing a report of a vehicle theft, and then 
probable cause to detain its occupants for 



further questioning in light of their failure 
to respond and resisting arrest. Quails v. 
State, 947 So. 2d 365 (Miss. Ct. App. 
2007). 

Defendant's conviction for aggravated 
assault on a law enforcement officer, pur- 
suant to Miss. Code Ann. § 97-3-7(2)(b) 
was not obtained in violation of the 
Double Jeopardy Clause as conviction on 
that charge required proof of at least one 
element not present in the resisting arrest 
charge, Miss. Code Ann. § 97-9-73, on 
which defendant had earlier been con- 
victed. Powell v. State, 806 So. 2d 1069 
(Miss. 2001). 

Although the maximum sentence for a 
conviction of resisting arrest under this 
section is incarceration for six months, the 
court's imposition of the five-year proba- 
tionary period was legal under a reading 
of § 99-19-25 and Wilson v. State, 735 So. 
2d 290, 292 (Miss. 1999). Conner v. State, 
750 So. 2d 1258 (Miss. 2000). 

A defendant did not have the right to 
resist an unlawful arrest where the ar- 
resting officers were acting in good faith 
on an unlawful warrant erroneously is- 
sued by a judge. Murrell v. State, 655 So. 
2d 881 (Miss. 1995). 

The concept of "self-help" in resisting an 
arrest should be limited to those situa- 
tions where the arrest is in fact illegal and 
the arrester and arrestee have reason to 
know that it is, or where the arrest is 
accompanied by excessive force; there is 
no right to resist an arrest based upon 
good faith reliance on a duly issued arrest 
warrant where the arrestee has no rea- 
sonable basis to conclude that the warrant 
was issued in bad faith. Murrell v. State, 
655 So. 2d 881 (Miss. 1995). 

In a prosecution for simple assault upon 
a law enforcement officer, the trial court 
erred in failing to give an instruction on 
the lesser included offense of resisting 
arrest where a reasonable fact-finder 
could have concluded, based on the evi- 
dence presented, that the defendant re- 
sisted arrest, but had a reasonable doubt 
as to whether he "injured" the officer 
within the meaning of § 97-3-7. Murrell v. 
State, 655 So. 2d 881 (Miss. 1995). 

2. Double jeopardy. 

Defendant was not subject to double 
jeopardy, even though defendant was is- 
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sued a citation for resisting arrest and 
was later convicted of simple assault on a 
law enforcement officer, where a clear 
reading of the statutes established that 



the two offenses contained an element 
that was lacking from the other. Roncali v. 
State, 980 So. 2d 959 (Miss. Ct. App. 
2008). 



ATTORNEY GENERAL OPINIONS 



All law enforcement officers of State forcement officers" contained in this sec- 
and its political subdivisions are em- tion. Ditto, March 15, 1994, A.G. Op. #94- 
braced within generic term "state law en- 0088. 



RESEARCH REFERENCES 



ALR. What constitutes obstructing or 
resisting an officer, in the absence of ac- 
tual force. 44 A.L.R.3d 1018. 

Modern status of rules as to right to 
forcefully resist illegal arrest. 44 A.L.R.3d 
1078. 

Right to resist excessive force used in 
accomplishing lawful arrest. 77 A.L.R.3d 
281. 

Reviewability before trial of order deny- 
ing qualified immunity to defendant sued 
in state court under 42 USCS § 1983. 49 
A.L.R.5th 717. 

When does police officer's use of force 
during arrest become so excessive as to 



constitute violation of constitutional 
rights, imposing liability under Federal 
Civil Rights Act of 1871 (42 USCS 
§ 1983). 60 A.L.R. Fed. 204. 

Am Jur. 5 Am. Jur. 2d, Arrest §§ 81 et 
seq. 

2A Am. Jur. PI & Pr Forms (Rev), Ar- 
rest, Form 81 (complaint, petition, or dec- 
laration — injury to police officer — resis- 
tance by arrestee to lawful arrest). 

2 A Am. Jur. PI & Pr Forms, Rev, Arrest, 
Form 81. 

CJS. 67 C.J.S., Obstructing Justice or 
Governmental Administration §§ 1-5. 



§ 97-9-75. Resisting service of process. 

Any person who knowingly and wilfully opposes or resists any officer or 
other authorized person in serving or attempting to serve or execute any legal 
writ or process, shall be guilty of a misdemeanor. 

SOURCES: Codes, 1880, § 2975; 1892, § 1221; 1906, § 1297; Hemingway's 1917, 
§ 1030; 1930, § 1061; 1942, § 2293. 



Cross References — Prevention of sheriff from serving process, see § 13-3-73. 
Levy of executions, see §§ 13-3-113 et seq. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

Although an arrestee was found not 
guilty of violating Miss. Code Ann. § 97- 
9-75 because a state environmental qual- 
ity department letter that a deputy sheriff 
attempted to serve on the arrestee did not 
qualify as "process" for purposes of § 97- 
9-75, the deputy was entitled to qualified 
immunity in the arrestee's 42 U.S.C.S. 



§ 1983 false arrest suit, as the deputy 
reasonably relied on the advice of the 
sheriff's department's attorney that the 
letter constituted process. Brassell v. 
Turner, 468 F. Supp. 2d 854 (S.D. Miss. 
2006). 

Where an officer made an arrest for a 
misdemeanor not committed in his pres- 
ence and without having a warrant in his 
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possession, the charge that the defendant 
resisted arrest cannot stand for he had a 
right to resist in a reasonable manner the 
unlawful arrest. Smith v. State, 208 So. 2d 
746 (Miss. 1968). 

Where two officers went upon the prem- 
ises of the defendant without a search 
warrant and purchased intoxicating li- 
quor, this evidence was not obtained by 
illegal search and was not excludable on 
the ground of unlawful search and seizure 
because no search was involved. Peebles v. 
State, 57 So. 2d 263 (Miss. 1952). 

An owner who uses reasonable force in 
resisting an officer who is attempting to 
search the premises without a valid war- 
rant is not guilty of resisting an officer 



attempting to execute legal writ of process 
in violation of this section [Code 1942, 
§ 2293]. Pettis v. State, 209 Miss. 726, 48 
So. 2d 355 (1950). 

Where the sheriff and deputy sheriff 
were unlawful in arresting a person with- 
out a warrant for an alleged misdemeanor 
not committed in their presence and also 
were unlawful in invading the home of the 
owner, the acts of the owner in resisting 
entry were not unlawful. Pettis v. State, 
209 Miss. 726, 48 So. 2d 355 (1950). 

Owner may use reasonable force to re- 
sist officer attempting to search premises 
without valid warrant. Deaton v. State, 
137 Miss. 164, 102 So. 175 (1924). 



ATTORNEY GENERAL OPINIONS 



Whether or not employer who refuses 
process server access to employee would 
be guilty of misdemeanor depends on par- 
ticular facts of each case; deputy is re- 
quired by law to serve civil summons but 
is not, absent lawful court order to con- 



trary, required to serve such summons at 
individual's place of employment. Smith, 
Sept. 2, 1992, A.G. Op. #92-0571. 

No authority is known that exempts 
school personnel from this provision. 
Sherrell, Feb. 13. 2004, A.G. Op. 04-0047. 



RESEARCH REFERENCES 



ALR. Criminal liability for obstructing 
process as affected by invalidity or irregu- 
larity of the process. 10 A.L.R.3d 1146. 

What constitutes obstructing or resist- 
ing an officer, in the absence of actual 
force. 44 A.L.R.3d 1018. 

Propriety of state or local government 
health officer's warrantless search-post- 
Camera cases. 53 A.L.R.4th 1168. 



Intentional spoliation of evidence, inter- 
fering with prospective civil action, as 
actionable. 70 A.L.R.4th 984. 

Am Jur. 58 Am. Jur. 2d, Obstructing 
Justice §§ 12 et seq. 

CJS. 67 C.J.S., Obstructing Justice or 
Governmental Administration §§ 1-5. 



§ 97-9-77, Wills; alteration, destruction or secretion. 

If any person shall wilfully alter or destroy any will or codicil without the 
consent of the party making the same, or shall wilfully secrete the same after 
the death of the testator shall be known to him, the person so offending, on 
conviction, shall be fined, or imprisoned in the county jail, or both; or shall be 
imprisoned in the penitentiary not exceeding two years. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 239; 1871, § 2700; 1880, § 2973; 
1892, § 1327; 1906, § 1399; Hemingway's 1917, § 1142; 1930, § 1174; 1942, 
§ 2417. 



Cross References — Wills and testaments, generally, see §§ 91-5-1 et seq. 
Will contests, see §§ 91-7-21 et seq. 

Penalty for alteration of records, generally, see § 97-11-1. 
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Malicious mischief, see § 97-17-67. 

Falsifying record of will, deed, or other recordable instrument, or judgment, decree, 
or enrollment thereof, see § 97-21-45. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

Where a will has been executed in du- 
plicate, the destruction by testator of that 
copy which he retains in his possession, 
with intent to revoke the will, creates a 
presumption that the testator intends 
thereby to revoke the will. Phinizee v. 
Alexander, 210 Miss. 196, 49 So. 2d 250 
(1950). 



Where there are two copies of a will, 
both in possession of deceased, the pre- 
sumption of law would be that by the 
preservation of one duplicate entire the 
testator did not intend a revocation of 
these particular devises, otherwise he 
would have mutilated both duplicates. 
Phinizee v. Alexander, 210 Miss. 196, 49 
So. 2d 250 (1950). 



RESEARCH REFERENCES 

ALR. Destruction or cancelation of one destroyed during testator's lifetime. 23 
copy of will executed in duplicate, as revo- A.L.R.2d 382. 
cation of other copy. 17 A.L.R.2d 805. 

What constitutes fraud within statute 
relating to proof of will "fraudulently" 

§ 97-9-79. Misdemeanor; false information. 

Any person who shall make or cause to be made any false statement or 
representation as to his or another person's identity, social security account 
number or other identifying information to a law enforcement officer in the 
course of the officer's duties with the intent to mislead the officer shall be guilty 
of a misdemeanor and upon conviction thereof shall be fined not more than 
Five Thousand Dollars ($5,000.00) or imprisoned for a term not to exceed one 
(1) year, or both. 

SOURCES: Laws, 1996, ch. 513, § 8; brought forward without change, Laws, 
2014, ch. 457, § 74, eff from and after July 1, 2014. 

Amendment Notes — The 2014 amendment brought the section forward without 
change. 

Cross References — Organized theft or fraud enterprise applicable to conduct 
proscribed in this section, see § 97-43-3.1. 

Article 3. 
Obstruction of Justice. 

Sec. 

97-9-101. Definitions. 

97-9-103. Hindering prosecution or apprehension; definition of "criminal assis- 
tance." 

97-9-105. Hindering prosecution in the first degree. 
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97-9-107. 
97-9-109. 
97-9-111. 
97-9-113. 
97-9-115. 
97-9-116. 
97-9-117. 
97-9-119. 
97-9-121. 
97-9-123. 
97-9-125. 
97-9-127. 
97-9-129. 



Hindering prosecution in the second degree. 

Bribing a witness. 

Bribe receiving by a witness. 

Intimidating a witness. 

Tampering with a witness. 

Bribing a judge. 

Bribing a juror. 

Bribe receiving by a juror. 

Intimidating a juror. 

Jury tampering. 

Tampering with physical evidence. 
Retaliation against a public servant or witness. 
Sentencing. 



§ 97-9-101. Definitions. 



The following words and phrases shall have the meanings ascribed unless 
the context clearly requires otherwise: 

(a) "Benefit" means any gain or advantage to the beneficiary, including 
any gain or advantage to a third person pursuant to the desire or consent of 
the beneficiary. 

(b) "Government" means the state, county, municipality or other politi- 
cal subdivision, agency, branch or department of any of the foregoing, and 
any corporation or other entity established by law to carry out any govern- 
mental function. 

(c) "Governmental function" means any activity which a public servant 
is legally authorized to undertake on behalf of a government. 

(d) "Harm" means loss, disadvantage or injury, or anything so regarded 
by the person affected, including loss, disadvantage or injury to any other 
person or entity in whose welfare he is interested. 

(e) "Juror" means any person who is a member of any jury, including a 
grand jury, impaneled by any court of this state or by any public servant 
authorized by law to impanel a jury. The term juror also includes any person 
who has been summoned or whose name has been drawn to attend as a 
prospective juror. 

(f) "Official proceeding" means any proceeding heard before any legis- 
lative, judicial, administrative or other government agency or official autho- 
rized to hear evidence under oath. 

(g) "Physical evidence" means any article, object, document, record or 
other thing of physical substance. 

(h) "Property" means any real or personal property, including books, 
records and documents. 

(i) "Public servant" means any officer or employee of government, 
including legislators and judges and any person participating as juror, 
advisor, consultant or otherwise, in performing a governmental function; but 
the term does not include witnesses. This term includes persons who have 
been elected, appointed or designated to become a public servant although 
not yet occupying that position. 
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(j) "Testimony" means oral or written statements, documents or any 
other material that may be offered as evidence in an official proceeding. 

(k) "Threat" means any menace, however communicated, to: (i) cause 
bodily injury to the person threatened or another or commit any other 
criminal offense; (ii) cause damage to property or cause anyone to part with 
property; (hi) accuse anyone of a criminal offense; (iv) expose a secret or an 
asserted fact, whether true or false, tending to subject anyone to hatred, 
contempt or ridicule; (v) impair the credit or business repute of any person; 
or (vi) take or withhold action as a public servant or cause a public servant 
to take or withhold action. 

SOURCES: Laws, 2006, ch. 387, § 1, eff from and after July 1, 2006. 

Editor's Note — Laws, 2006, ch. 387, § 16 provides: 

"SECTION 16. This act shall be codified under Chapter 9, Title 97, Mississippi Code 
of 1972, as a separate Article 3 to be entitled "Obstruction of Justice," and shall begin 
with Section 97-9-101." 

§ 97-9-103. Hindering prosecution or apprehension; defini- 
tion of "criminal assistance." 

For the purposes of Sections 97-9-105 and 97-9-107, a person "renders 
criminal assistance" to another if he knowingly: 

(a) Harbors or conceals the other person; 

(b) Warns the other person of impending discovery or apprehension, 
except that this paragraph (b) does not apply to a warning given in 
connection with an effort to bring another into compliance with the law; 

(c) Provides or aids in providing the other person with money, trans- 
portation, weapon, disguise or other means of avoiding discovery or appre- 
hension; 

(d) Prevents or obstructs, by means of force, deception or intimidation, 
anyone from performing an act that might aid in the discovery, apprehen- 
sion, prosecution or conviction of the other person; or 

(e) Suppresses, by an act of concealment, alteration or destruction, any 
physical evidence that might aid in the discovery, apprehension or conviction 
of the other person. 

SOURCES: Laws, 2006, ch. 387, § 2, eff from and after July 1, 2006. 

§ 97-9-105. Hindering prosecution in the first degree. 

(1) A person commits the crime of hindering prosecution in the first 
degree if, with the intent to hinder the apprehension, prosecution, conviction 
or punishment of another for conduct constituting a felony, he renders criminal 
assistance to the other person. 

(2) Hindering prosecution in the first degree is a Class 1 felony. 

SOURCES: Laws, 2006, ch. 387, § 3, eff from and after July 1, 2006. 
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§ 97-9-107. Hindering prosecution in the second degree. 

(1) A person commits the crime of hindering prosecution in the second 
degree if, with the intent to hinder the apprehension, prosecution, conviction 
or punishment of another for conduct constituting a misdemeanor, he renders 
criminal assistance to the other person. 

(2) Hindering prosecution in the second degree is a misdemeanor. 

SOURCES: Laws, 2006, ch. 387, § 4, eff from and after July 1, 2006. 

§ 97-9-109. Bribing a witness. 

(1) A person commits the crime of bribing a witness if he intentionally or 
knowingly offers, confers or agrees to confer any benefit upon a witness or a 
person he believes will be called as a witness in any official proceeding with 
intent to: 

(a) Influence the testimony of that person; 

(b) Induce that person to avoid legal process summoning him to testify; 

or 

(c) Induce that person to absent himself from an official proceeding to 
which he has been legally summoned. 

(2) Bribing a witness is a Class 1 felony. 

SOURCES: Laws, 2006, ch. 387, § 5, eff from and after July 1, 2006. 

§ 97-9-111. Bribe receiving by a witness. 

(1) A witness or a person believing he will be called as a witness in any 
official proceeding commits the crime of bribe receiving by a witness if he 
intentionally or knowingly solicits, accepts or agrees to accept any benefit upon 
an agreement or understanding that: 

(a) His testimony will thereby be influenced; 

(b) He will attempt to avoid legal process summoning him to testify; or 

(c) He will absent himself from an official proceeding to which he has 
been legally summoned. 

(2) Bribe receiving by a witness is a Class 1 felony. 

SOURCES: Laws, 2006, ch. 387, § 6, eff from and after July 1, 2006. 

§ 97-9-113. Intimidating a witness. 

(1) A person commits the crime of intimidating a witness if he intention- 
ally or knowingly attempts, by use of a threat directed to a witness or a person 
he believes will be called as a witness in any official proceedings, to: 

(a) Influence the testimony of that person; 

(b) Induce that person to avoid legal process summoning him to testify; 

or 

(c) Induce that person to absent himself from an official proceeding to 
which he has been legally summoned. 
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(2) Intimidating a witness is a Class 1 felony. 
SOURCES: Laws, 2006, ch. 387, § 7, eff from and after July 1, 2006. 

§ 97-9-115. Tampering with a witness. 

(1) A person commits the crime of tampering with a witness if he 
intentionally or knowingly attempts to induce a witness or a person he believes 
will be called as a witness in any official proceeding to: 

(a) Testify falsely or unlawfully withhold testimony; or 

(b) Absent himself from any official proceeding to which he has been 
legally summoned. 

(2) Tampering with a witness is a Class 2 felony. 

SOURCES: Laws, 2006, ch. 387, § 8, eff from and after July 1, 2006. 

§ 97-9-116. Bribing a judge. 

(1) A person commits the crime of bribing a judge if he intentionally or 
knowingly offers, confers or agrees to confer any benefit upon a judge with the 
intent that the judge's decision, vote, recommendation or other exercise of 
official discretion in a judicial or administrative proceeding will thereby be 
influenced. 

(2) Bribing a judge is a felony punishable by imprisonment for not less 
than five (5) years nor more than twenty (20) years and by a fine three (3) times 
the amount of the bribe but in no case less than Twenty-five Thousand Dollars 
($25,000.00). 

SOURCES: Laws, 2008, ch. 428, § 1, eff from and after July 1, 2008. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any felony violation, see § 99-19-73. 

§ 97-9-117. Bribing a juror. 

(1) A person commits the crime of bribing a juror if he intentionally or 
knowingly offers, confers or agrees to confer any benefit upon a juror with the 
intent that the juror's vote, opinion, decision or other action as a juror will 
thereby be influenced. 

(2) Bribing a juror is a Class 1 felony. 

SOURCES: Laws, 2006, ch. 387, § 9, eff from and after July 1, 2006. 

§ 97-9-119. Bribe receiving by a juror. 

(1) A person commits the crime of bribe receiving by a juror if he 
intentionally or knowingly solicits, accepts or agrees to accept any benefit upon 
an agreement or understanding that his vote, opinion, decision or other action 
as a juror will thereby be influenced. 
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(2) Bribe receiving by a juror is a Class 1 felony. 



SOURCES: Laws, 2006, ch. 387, § 10, eff from and after July 1, 2006. 



§ 97-9-121. Intimidating a juror. 

(1) A person commits the crime of intimidating a juror if he intentionally 
or knowingly attempts, by the use of a threat, to influence a juror's vote, 
opinion, decision or other action as a juror. 

(2) Intimidating a juror is a Class 1 felony. 



SOURCES: Laws, 2006, ch. 387, § 11, eff from and after July 1, 2006. 



§ 97-9-123. Jury tampering. 

(1) A person commits the crime of jury tampering if, with intent to 
influence a juror's vote, opinion, decision or other action in the case, he 
intentionally or knowingly attempts to communicate directly or indirectly with 
a juror other than as part of the proceedings in the trial of the case. 

(2) Jury tampering is a Class 2 felony. 



SOURCES: Laws, 2006, ch. 387, § 12, eff from and after July 1, 2006. 



§ 97-9-125. Tampering with physical evidence. 

(1) A person commits the crime of tampering with physical evidence if, 
believing that an official proceeding is pending or may be instituted, and acting 
without legal right or authority, he: 

(a) Intentionally destroys, mutilates, conceals, removes or alters physi- 
cal evidence with intent to impair its use, verity or availability in the 
pending or prospective official proceeding; 

(b) Knowingly makes, presents or offers any false physical evidence 
with intent that it be introduced in the pending or prospective official 
proceeding; or 

(c) Intentionally prevents the production of physical evidence by an act 
of force, intimidation or deception against any person. 

(2) Tampering with physical evidence is a Class 2 felony. 

SOURCES: Laws, 2006, ch. 387, § 13, eff from and after July 1, 2006. 



JUDICIAL DECISIONS 



1.-2. [Reserved for future use.] 
3. Counterfeit documents. 

1.-2. [Reserved for future use.] 

3. Counterfeit documents. 

Defendant's former attorney's testi- 
mony that he received a fraudulent certifi- 
cate of title and a bill of sale from defen- 



dant for the stolen vehicle did not violate 
the attorney-client privilege because 
when defendant provided the documents 
to his attorney, there was no expectation 
of confidentiality or privilege concerning 
the documents or the fact that defendant 
provided them. The documents defendant 
provided were to be presented to the State 
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as discovery under Miss. Unif. Cir. & 
County Ct. Prac. R. 9.04(c)(2), the trial 
court, and the jurors in his defense, and 
therefore no privilege existed under Miss. 
R. Evid. 502. In addition, because the 
documents were counterfeit, defendant 



committed a crime under Miss. Code Ann. 
§ 97-9-125 (Rev. 2006); by involving his 
attorney, and any privilege or confidenti- 
ality was destroyed. Hayden v. State, 972 
So. 2d 525 (Miss. 2007). 



§ 97-9-127. Retaliation against a public servant or witness. 

(1) A person commits the offense of retaliation if he intentionally or 
knowingly harms or threatens to harm another by any unlawful act in 
retaliation for anything lawfully done in the capacity of public servant, 
witness, prospective witness or informant. 

(2) Retaliation is a Class 2 felony. 

SOURCES: Laws, 2006, ch. 387, § 14, eff from and after July 1, 2006. 



JUDICIAL DECISIONS 



1.-2. [Reserved for future use.] 

3. Indictment sufficient. 

4. Weight of the evidence. 

5. Jury instructions. 

1.-2. [Reserved for future use.] 

3. Indictment sufficient. 

Indictment clearly contained the ele- 
ments of the retaliation and sufficiently 
informed defendant of the charge against 
him because it charged that he unlawfully 
threatened a police officer by threatening 
to assault the officer; the act of threaten- 
ing to harm a police officer in the future is 
unlawful. Young v. State, 119 So. 3d 309 
(Miss. 2013). 

4. Weight of the evidence. 

Verdict finding defendant guilty of re- 
taliation was not so contrary to the evi- 



dence that to let it stand would sanction 
an unconscionable injustice, and the evi- 
dence did not weigh heavily against the 
jury's verdict, because defendant threat- 
ened to harm an officer by threatening to 
assault the officer. Young v. State, 119 So. 
3d 309 (Miss. 2013). 

5. Jury instructions. 

Trial court sufficiently instructed the 
jury on retaliation because its instruction 
clearly required the State to prove beyond 
a reasonable doubt that defendant did 
unlawfully threaten to harm the officer by 
threatening to assault and/or kill him. 
Young v. State, 119 So. 3d 309 (Miss. 
2013). 



§ 97-9-129. Sentencing. 

(1) A person who has been convicted of any Class 1 felony under this 
article shall be sentenced to imprisonment for a term of not more than five (5) 
years or fined not more than Five Thousand Dollars ($5,000.00), or both. 
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(2) A person who has been convicted of any Class 2 felony under this 
article shall be sentenced to imprisonment for a term of not more than two (2) 
years or fined not more than Three Thousand Dollars ($3,000.00), or both. 

(3) A person who has been convicted of any misdemeanor under this 
article shall be sentenced to confinement in the county jail for a term of not 
more than one (1) year or fined not more than One Thousand Dollars 
($1,000.00), or both. 

SOURCES: Laws, 2006, ch. 387, § 15, eff from and after July 1, 2006. 
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Offenses Involving Public Officials 



Sec. 

97-11-1. Alteration of records. 

97-11-3. Attorney general and district attorney not to advise or defend criminals. 

97-11-5 and 97-11-7. Repealed. 

97-11-9. Bond; approving worthless official bond. 

97-11-11. Bribery; offer, promise or gift of property to candidate, officer, agent or 

trustee to influence his action. 
97-11-13. Bribery; penalty when officer, agent or trustee accepts bribe. 
97-11-15. Circuit clerk; penalty for failure or refusal to send up certificate of 

appeal. 

97-11-17. Clerk refusing to give certified copy of papers. 
97-11-19 and 97-11-21. Repealed 
97-11-23. Drunkenness in office. 

97-11-25. Embezzlement; officers, trustees and public employees converting prop- 
erty to own use. 

97-11-27. Embezzlement; officers and public agents failing to deliver money, 

records, etc. to successor. 
97-11-29. Embezzlement; accounts to be kept by all public officers; false entries, 

false certificates, loan of public funds and fraud on the treasury. 
97-11-31. Embezzlement; fraud committed in public office. 

97-11-33. Extortion; collecting unauthorized fees and fees for services not actually 
rendered. 

97-11-35. Failure to return known offenders; purposeful avoidance of knowledge of 
offense. 

97-11-37. Failure to perform any duty. 

97-11-39. Military officers; resigning to evade obedience to order prohibited. 

97-11-41. Oath of office and bond; elected officials not to exercise duties before 
taking oath or giving bond, as required. 

97-11-43. Railroad fares; government officials to pay same fare as general passen- 
gers; accepting and using free pass. 

97-11-45. Tax collector and chancery clerk; failure to perform duty in respect to 
duplicate tax receipts. 

97-11-47. Tax collector; failure to make settlement. 

97-11-49. Tax collector; collecting privilege tax without issuing license. 

97-11-51. Trustees of state institutions not to incur liability in excess of income. 

97-11-53. Offer of inducements to influence public official's action on award of 
contracts or accomplishment of official acts. 



§ 97-11-1. Alteration of records. 

If any clerk of any court, or public officer or any other person, shall 
wittingly make any false entry, or erase any work or letter, or change any 
record belonging to any court or public office, whether in his keeping or not, he 
shall, on conviction thereof, be imprisoned in the penitentiary for a term not 
exceeding ten years, and be liable to the action of the party aggrieved. 

SOURCES: Codes, 1857, ch. 64, art. 10; 1871, § 2489; 1880, § 2703; 1892, § 959; 
1906, § 1035; Hemingway's 1917, § 760; 1930, § 778; 1942, § 2004. 

Cross References — Duty of clerk of chancery court to keep minutes, see § 9-5-135. 
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Circuit court dockets, see §§ 9-7-171 et seq. 

Penalty for alteration or destruction of public records in a manner not authorized by 
records control schedule, see § 25-59-23. 
Alteration of legislative bills or resolutions, see §§ 97-7-49, 97-7-51. 
Alteration, destruction, or secretion of will, see § 97-9-77. 



JUDICIAL DECISIONS 



1. In general. 

"Wittingly," as used in this statute, re- 
lates to the will or understanding, and 
means "knowingly" or "designedly." Har- 
rington v. State, 54 Miss. 490 (1877). 

An indictment must charge that the 
alteration was "wittingly" done; and if it 
fail to do so, but simply aver that it was 
done "willingly", it is fatally defective; and 
the indictment must aver that the altera- 
tion was made with the intent to injure or 
benefit someone. Harrington v. State, 54 
Miss. 490 (1877). 

Though, as a general rule, it be suffi- 
cient to charge a statutory offense in the 
words of the statute, yet this rule does not 
apply where there are, in the language of 
the statute, no sufficient words to define 



any offense. Jesse v. State, 28 Miss. 100 
(1854); Sarah v. State, 28 Miss. 267 
(1854); Harrington v. State, 54 Miss. 490 
(1877); Finch v. State, 64 Miss. 461, 1 So. 
630 (1886). 

Judge was publicly reprimanded be- 
cause he had ex parte contact with defen- 
dant that he did not disclose to the pros- 
ecutor, dismissed defendant's tickets 
without a hearing or notice to the prosecu- 
tor, and falsified court records by writing 
on the file that the ticketing officers were 
absent when defendant's case was called 
for trial, when in fact they had been pres- 
ent in the courtroom. Miss. Comm'n on 
Judicial Performance v Carver, 107 So. 3d 
964 (Miss. 2013). 



RESEARCH REFERENCES 



CJS. 76 C.J.S., Records §§ 26 et seq. 



§ 97-11-3. Attorney general and district attorney not to advise 
or defend criminals. 

If the attorney general or any district attorney shall, in any manner, 
consult, advise, counsel, or defend, within this state, a person charged with a 
crime or misdemeanor or the breach of a penal statute, he shall, on conviction, 
be fined in a sum not exceeding five hundred dollars, be removed from office, 
and rendered incapable thereafter of filling any office of profit or honor in this 
state. 

SOURCES: Codes, Hutchinson's 1848, ch. 21, art. 3(6); 1857, ch. 64, art. 69; 1871, 
§ 2714; 1880, § 2758; 1892, § 1227; 1906, § 1303; Hemingway's 1917, § 1036; 
1930, § 1067; 1942, § 2299. 

Cross References — Election, term of office, and qualifications of attorney general, 
see § 7-5-1. 

Attorney general's representation of state and state officers in suits, see § 7-5-39. 
Criminal prosecutions by district attorneys in circuit court, see § 25-31-11. 
Prohibition against partner of county attorney defending certain criminal cases, see 
§ 73-3-49. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 
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ATTORNEY GENERAL OPINIONS 



A special prosecutor appointed pursu- 
ant to court order may represent criminal 
defendants in counties outside the circuit 



court district in which he is specially ap- 
pointed. Peters, October 9, 1998, A.G. Op. 
#98-0618. 



§§ 97-11-5 and 97-11-7. Repealed. 

Repealed by Laws, 1983, ch. 469, § 10, eff from and after July 1, 1983. 

§ 97-11-5. [Codes, 1880, § 2184; 1892, § 1235; 1906, § 1311; 
Hemingway's 1917, § 1044; 1930, § 1076; 1942, § 2309] 

§ 97-11-7. [Codes, 1880, § 1825; 1892, § 1239; 1906, § 1315; 
Hemingway's 1917, § 1048; 1930, § 1080; 1942, § 2313] 

Editor's Note — Former § 97-11-5 was entitled: Board of supervisors; member 
receiving unlawful compensation. 

Former § 97-11-7 was entitled: Board of supervisors; member or clerk must pay full 
value for county warrants, etc. 

§ 97-11-9. Bond; approving worthless official bond. 

If any officer shall approve any official bond, knowing or having good 
reason to believe the sureties to be insufficient, he shall, upon conviction, be 
punished by fine or imprisonment, or both, the fine not to exceed five hundred 
dollars, and the imprisonment not to exceed six months in the county jail. 

SOURCES: Codes, 1880, § 406; 1892, § 1234; 1906, § 1310; Hemingway's 1917, 
§ 1043; 1930, § 1075; 1942, § 2308. 

Cross References — Bonds required of state officials, see § 25-1-13. 

§ 97-11-11. Bribery; offer, promise or gift of property to can- 
didate, officer, agent or trustee to influence his action. 

Every person who shall promise, offer or give to any officer, agent or 
trustee, either public or private, while holding such office, agency or trust, or 
after he has become a candidate or applicant for the same, any money, goods, 
chattels, right in action, or other property, real or personal, with intent to 
influence his vote, opinion, action or judgment on any question, matter, cause 
or proceeding which may be then pending, or may be thereafter subject to vote, 
opinion, action or judgment of such officer, agent or trustee, shall, on convic- 
tion, be imprisoned in the penitentiary not more than ten (10) years, or fined 
not more than Five Thousand Dollars ($5,000.00), or both, and shall be forever 
disqualified from holding any public office, trust or appointment, and shall 
forfeit his office, if any be held. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 5(9); 1857, ch. 64, art. 
34; 1871, § 2511; 1880, § 2727; 1892 § 981; 1906, § 1057; Hemingway's 1917, 
§ 785; 1930, § 801; 1942, § 2027; Laws, 1995, ch. 463, § 1, eff from and after 
July 1, 1995. 
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Cross References — Bribery as disqualification to hold office of profit or trust, see 
Miss Const Art. 4, § 44. 
White-collar crime investigation, see § 7-5-59. 

Bribery offenses in connection with medicaid benefits, see § 43-13-207. 
Unlawful gifts to members and employees of alcoholic beverage control division, see 
§ 67-1-33. 

Disqualification of persons convicted of certain crimes to hold office in labor 
organizations, etc., see § 71-1-49. 

Influence of meat-hygiene agent, see § 75-33-25. 

Bribery of meat inspection officers, see § 75-35-29. 

Unlawful gifts to public service commission members, see § 77-1-11. 

Prohibition of insurance rebates, see § 83-3-121. 

Bribery and influence of legislative power, see §§ 97-7-53 et seq. 

Acceptance by officer, agent or trustee of offer, promise or gift of property in violation 
of this section, see § 97-11-13. 

Punishment for offer or acceptance of inducements to influence award of public 
contracts, see § 97-11-53. 

Proof in trial for bribery, see § 99-17-21. 

JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

1. In general. 

Because the State was not required to 
prove that the money given to a chief of 
police constituted bribe money, a reason- 
able jury could have concluded beyond a 
reasonable doubt that defendant offered 
to pay money to the chief of police in an 
attempt to influence the chief's actions 
and as such bribed a public official in 
violation of Miss. Code Ann. § 97-11-11. 
The evidence include testimony that after 
a burglary at juke joint, which was owned 
by defendant's brother and had illegal 
gaming machines, defendant told the chief 
that he would give him money if the chief 
warned defendant and his brother when 
the Mississippi Gaming Commission was 
coming; that the chief warned defendant; 
and that the chief later received money. 
Patton v. State, 987 So. 2d 1063 (Miss. Ct. 
App. 2008). 

Because an attorney entered a valid 
plea of guilty to charges of bribery under 
Miss. Code Ann. § 97-11-11, pursuant to 
the requirements of Miss. R. Disc. St. B. 6, 
the attorney demonstrated evidence of un- 
professional and unethical conduct evinc- 
ing unfitness for the practice of law, which 
warranted immediate suspension, and 
while the plea might later be withdrawn, 
the court found that this provided the 



attorney no relief from the application of 
Rule 6; furthermore, the court had the 
power to render immediate sanctions for 
admitted felonies under the non-adjudica- 
tion of guilt statutory procedure of Miss. 
Code Ann. § 99-15-26 and Miss. R. Disc. 
St. B. 6 without a hearing by a complaint 
tribunal. Miss. Bar v. Shelton, 890 So. 2d 
827 (Miss. 2003). 

Before a defendant can raise the de- 
fense of entrapment, he is required to 
show evidence of government inducement 
to commit the criminal act and a lack of 
predisposition to engage in the criminal 
act prior to contact with government 
agents; it is now possible for the defen- 
dant to deny one or more of the elements 
of the crime and still be entitled to an 
entrapment instruction. Hopson v. State, 
625 So. 2d 395 (Miss. 1993). 

Conduct of attorney in scheme to bribe 
state official is unlawful under state stat- 
ute proscribing offers of inducements to 
influence public officials' actions in accom- 
plishment of official acts. Mississippi 
State Bar v. Young, 509 So. 2d 210 (Miss. 
1987), petition dismissed, 523 So. 2d 323 
(Miss. 1988). 

Defendant is estopped from denying his 
criminal intent to commit bribery because 
at trial he invoked entrapment defense, 
and by invoking that defense it was nec- 
essarily assumed that act charged as of- 
fense was committed. Howard v. State, 
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507 So. 2d 58 (Miss. 1987), overruled on 
other grounds, Hopson v. State, 625 So. 2d 
395 (Miss. 1993). 

To constitute a violation of this section 
[Code 1942, § 2027] it is not necessary 
that the bribery should be completed, or 
that there be a mutual intent on the part 
of the offerer and the person to whom the 
offer is made, or that there should have 
been an actual tender of the bribe. 
McLemore v. State, 241 Miss. 664, 125 So. 
2d 86 (1960), error overruled, 241 Miss. 
676, 126 So. 2d 236 (1961), appeal dis- 
missed, cert, denied, 368 U.S. 70, 82 S. Ct. 
197, 7 L. Ed. 2d 133 (1961). 

The offense may be committed by mak- 
ing an offer communicated through an 
intermediary. McLemore v. State, 241 
Miss. 664, 125 So. 2d 86 (1960), error 
overruled, 241 Miss. 676, 126 So. 2d 236 



(1961), appeal dismissed, cert, denied, 368 
U.S. 70, 82 S. Ct. 197, 7 L. Ed. 2d 133 
(1961). 

The matter with respect to which it is 
sought to influence a district attorney may 
be a charge which he is to present to a 
grand jury. McLemore v. State, 241 Miss. 
664, 125 So. 2d 86 (1960), error overruled, 
241 Miss. 676, 126 So. 2d 236 (1961), 
appeal dismissed, cert, denied, 368 U.S. 
70, 82 S. Ct. 197, 7 L. Ed. 2d 133 (1961). 

2. Indictment. 

An indictment need not aver that the 
offer was made corruptly or with a corrupt 
intent. McLemore v. State, 241 Miss. 664, 
125 So. 2d 86 (1960), error overruled, 241 
Miss. 676, 126 So. 2d 236 (1961), appeal 
dismissed, cert, denied, 368 U.S. 70, 82 S. 
Ct. 197, 7 L. Ed. 2d 133 (1961). 



RESEARCH REFERENCES 



ALR. Admissibility, in prosecution for 
bribery or accepting bribes, of evidence 
tending to show the commission of other 
bribery or acceptance of bribe. 20 A.L.R.2d 
1012. 

Solicitation or receipt of funds by public 
officer or employee for political campaign 
expenses or similar purposes as bribery. 
55 A.L.R.2d 1137. 

Recovery of money paid, or property 
transferred, as a bribe. 60 A.L.R.2d 1273. 

Entrapment to commit bribery or offer 
to bribe. 69 A.L.R.2d 1397. 

Criminal liability of corporation for 
bribery or conspiracy to bribe public offi- 
cial. 52 A.L.R.3d 1274. 

Furnishing public official with meals, 
lodging, or travel, or receipt of such ben- 
efits, as bribery. 67 A.L.R.3d 1231. 



Criminal offense of bribery as affected 
by lack of authority of state public officer 
or employee. 73 A.L.R.3d 374. 

Validity of state statute prohibiting 
award of government contract to person or 
business entity previously convicted of 
bribery or attempting to bribe state public 
employee. 7 A.L.R.4th 1202. 

Venue in bribery cases where crime is 
committed partly in one county and partly 
in another. 11 A.L.R.4th 704. 

Am Jur. 12 Am. Jur. 2d, Bribery §§ 1 et 
seq. 

37 Am. Jur. Trials 273, Handling the 
Defense in a Bribery Prosecution. 
CJS. 11 C.J.S., Bribery §§ 1 et seq. 



§ 97-11-13. Bribery; penalty when officer, agent or trustee 
accepts bribe. 

If any officer, agent or trustee shall accept any gift, offer or promise, 
prohibited by Section 97-11-11, he shall, on conviction, be forever disqualified 
from holding any public office, trust or appointment, and shall forfeit his office, 
if any be held, and be imprisoned in the penitentiary not more than ten (10) 
years, or be fined not more than Five Thousand Dollars ($5,000.00), or both. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 5(10); 1857, ch. 64, art. 
35; 1871, § 2512; 1880, § 2728; 1892, § 982; 1906, § 1058; Hemingway's 1917, 
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§ 786; 1930, § 802; 1942, § 2028; Laws, 1995, ch. 463, § 2, eff from and after 
July 1, 1995. 

Cross References — Bribery as disqualification to hold office of profit or trust, see 
Miss Const Art. 4, § 44. 
White-collar crime investigation, see § 7-5-59. 
Removal of corrupt public officers, see § 25-5-1. 

Bribery offenses in connection with medicaid benefits, see § 43-13-207. 
Member of legislature accepting or agreeing to accept bribes, see § 97-7-55. 
Offer or acceptance of inducements to influence award of public contract, see 
§ 97-11-53. 

Bribery within Mississippi Transportation Commission, see § 97-15-3. 

RESEARCH REFERENCES 

ALR. Solicitation or receipt of funds by Am Jur. 12 Am. Jur. 2d, Bribery §§ 1 et 

public officer or employee for political seq. 

campaign expenses or similar purposes as 37 Am. Jur. Trials 273, Handling the 

bribery. 55 A.L.R.2d 1137. Defense in a Bribery Prosecution. 

J:ZZ, °as a m S. P 60 id A.L Or Rid O L e 73 y CJS " 11 C ^ §§ 1 et ^ 

Criminal offense of bribery as affected 
by lack of authority of state public officer 
or employee. 73 A.L.R.3d 374. 

§ 97-11-15. Circuit clerk; penalty for failure or refusal to send 
up certificate of appeal. 

Any clerk of a circuit court who shall wilfully or negligently fail or refuse 
to send up the certificate of appeal, as provided in Section 99-35-121, 
Mississippi Code of 1972, within the time required, shall be guilty of a 
misdemeanor and upon conviction therefor shall be punished by a fine of not 
more than two hundred dollars ($200.00), or by imprisonment in the county jail 
for not more than three months, or both. 

SOURCES: Codes, Hemingway's 1921 Supp. § 50a; 1930, § 49; 1942, § 1183; 
Laws, 1920, ch. 147. 

Editor's Note — Section 99-35-121 referred to in the section was repealed by Laws, 
1991, ch. 573, § 141, eff from and after July 1, 1991. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

§ 97-11-17. Clerk refusing to give certified copy of papers. 

If any clerk shall neglect or refuse to make out and deliver within a 
reasonable time to the person having demanded and paid in advance the 
statutory charge for a certified copy of any paper, record, judgment, decree or 
entry on file, which is lodged or remaining in his office, such clerk shall be 
guilty of a misdemeanor in office. 
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SOURCES: Codes, 1880, § 2395; 1892, § 1232; 1906, § 1308; Hemingway's 1917, 
§ 1041; 1930, § 1073; 1942, § 2306; Laws, 1971, ch. 487, § 1, eff from and after 
passage (approved March 31, 1971). 

Cross References — Withdrawal of court exhibits, see § 9-13-29. 
Furnishing copies of books, papers, or documents, see § 11-1-51. 

JUDICIAL DECISIONS 

1. In general. oner with certified copies of all records 

This section was not applicable to an and papers pertaining to his trial where 

indigent state prisoner seeking a writ of the prisoner had failed to perfect an ap- 

mandamus from a federal district court peal. Ladd v. State, 434 F. Supp. 11 (N.D. 

directing a state court to provide the pris- Miss. 1977). 

RESEARCH REFERENCES 

Am Jur. 63C Am. Jur. 2d, Public Offi- CJS. 67 C.J.S., Officers and Public Em- 
cers and Employees §§ 369 et seq. ployees §§ 249-251. 

§§ 97-11-19 and 97-11-21. Repealed. 

Repealed by Laws, 1983, ch. 469, § 10, eff from and after July 1, 1983. 

§ 97-11-19. [Codes, 1892, § 1229; 1906, § 1305; Hemingway's 1917, 
§ 1038; 1930, §§ 1069, 1070; 1942, §§ 2301, 2302; Laws, 1922, ch. 230; 1924, 
ch. 238; 1934, ch. 293; Laws, 1975, ch. 388] 

§ 97-11-21. [Codes, 1880, § 2759; 1892, § 1228; 1906, § 1304; 
Hemingway's 1917, § 1037; 1930, § 1068; 1942, § 2300.] 

Editor's Note — Former § 97-11-19 was entitled: Contracts; officers, etc. not to have 
interest in government contracts; civil proceeding authorized. 

Former § 97-11-21 was entitled: County officers or deputies not to buy claims against 
the county or certificates issued witnesses. 

§ 97-11-23. Drunkenness in office. 

Any officer who shall be guilty of habitual drunkenness, or who shall be 
drunk while in the actual discharge of the duties of his office, or when called on 
to perform them, may be indicted therefor, and, upon conviction, shall be 
removed from office. 

SOURCES: Codes, 1880, § 424; 1892, § 1233; 1906, § 1309; Hemingway's 1917, 
§ 1042; 1930, § 1074; 1942, § 2307. 

Cross References — Intoxicated juror, see § 13-5-83. 
Removals from office, see §§ 25-5-1 et seq. 
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JUDICIAL DECISIONS 



1. In general. 

Indictment must set out the particular 
duty which the officer is called upon to 
perform, and an indictment in the words 
of the statute is insufficient. Pruitt v. 
State, 116 Miss. 33, 76 So. 761 (1917). 

If the term of office expire pending the 
prosecution, the indictment must be dis- 



missed. Stubbs v. State, 53 Miss. 437 
(1876). 

The indictment must charge that the 
accused was at the time the lawful incum- 
bent of a specific office. Shanks v. State, 51 
Miss. 464 (1875). 



RESEARCH REFERENCES 

Am Jur. 63C Am. Jur. 2d, Public Offi- CJS. 67 C.J.S., Officers and Public Em- 
cers and Employees §§ 369 et seq. ployee §§ 116-119. 

§ 97-11-25. Embezzlement; officers, trustees and public em- 
ployees converting property to own use. 

If any state officer or any county officer, or an officer in any district or 
subdivision of a county, or an officer of any city, town or village, or a notary 
public, or any other person holding any public office or employment, or any 
executor, administrator or guardian, or any trustee of an express trust, any 
master or commissioner or receiver, or any attorney at law or solicitor, or any 
bank or collecting agent, or other person engaged in like public employment, or 
any other person undertaking to act for others and intrusted by them with 
business of any kind, or with money, shall unlawfully convert to his own use 
any money or other valuable thing which comes to his hands or possession by 
virtue of his office or employment, or shall not, when lawfully required to turn 
over such money or deliver such thing, immediately do so according to his legal 
obligation, he shall, on conviction, be committed to the department of correc- 
tions for not more than twenty (20) years, or be fined not more than five 
thousand dollars ($5,000.00). 

SOURCES: Codes, 1880, § 2787; 1892, § 1063; 1906, § 1141; Hemingway's 1917, 
§ 869; 1930, § 894; 1942, § 2120; Laws, 1979, ch. 508, § 13, eff from and after 
November 15, 1979 (the United States Attorney General interposed no 
objection to this amendment on July 6, 1979). 

Editor's Note — Laws, 1979, ch. 508, §§ 18, 19, provide as follows: 
"SECTION 18. The Attorney General of the State of Mississippi is hereby directed to 
submit this act, immediately upon enactment to the Attorney General of the United 
States or to the United States District Court for the District of Columbia in accordance 
with the provisions of the Voting Rights Act of 1965, as amended and extended." 
"SECTION 19. This act shall take effect and be in force as follows: 

(a) Section 18 shall be effective from and after its passage. 

(b) Sections 1 through 17 of this act shall be effective from and after November 15, 
1979, if effectuated under the provisions of the Voting Rights Act of 1965, as amended 
and extended. 

(c) Sections 1 through 12 of this act shall stand repealed from and after February 1, 
1983." 
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By letter dated July 6, 1979, the United States Attorney General interposed no 
objection under Section 5 of the Voting Rights Act of 1965, as amended and extended, 
to the provisions of Chapter 508, Laws of 1979. 

Cross References — Disqualification to hold office of one liable for public moneys 
unaccounted for, see Miss Const Art. 4, § 43. 

White-collar crime investigations, see § 7-5-59. 

Suit on state treasurer's bond for embezzlement, see § 7-9-51. 

Failure of constable or other officer to pay money received from execution, see 
§ 19-19-11. 

Failure of sheriff to pay over money collected and omission to execute process, see 
§ 19-25-45. 

Duties and liabilities as to public funds, see §§ 25-1-67 et seq. 
Removal of public officers for peculation, see § 25-5-1. 

Application of this section to one converting to his personal use any sample or 
specimen textbook and additional penalty therefor, see § 37-43-59. 

Additional penalties on certain officers using public moneys for gambling, see 
§ 97-33-3. 

Description of property in indictment for embezzlement, see § 99-7-31. 

JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

3. Evidence. 

1. In general. 

Earlier case is overruled inasmusch as 
the distinction drawn by the majority was 
an unnecessary one, and one which has 
made the embezzlement statute, for all 
practical purposes, a dead letter. Gerrard 
v. State, 619 So. 2d 212 (Miss. 1993). 

If a state official uses a power given to 
him by law to obtain monies wrongfully, it 
is the corruption of power that causes 
those monies to be obtained "by virtue of 
office" since the state official would never 
have had the means to misallocate funds 
had he not held an office which conferred 
that power upon him. Gerrard v. State, 
619 So. 2d 212 (Miss. 1993). 

In Mississippi, embezzlement is wrong- 
ful conversion of property lawfully pos- 
sessed by person charged, and where de- 
fendant lawfully came into possession of 
money orders/guilty pleas by "virtue of his 
office" and converted such to his own use, 
he could be charged with and convicted of 
embezzlement. Argument that money 
came into possession of defendant by 
"color of office" and not by "virtue of his 
office" so that any breach of trust occurred 
only between defendant and makers of 
money orders, and not between defendant 
and state and county, was unsound where 



funds converted represented payment of 
fines, and defendant was justice court 
judge. Lambert v. State, 518 So. 2d 621 
(Miss. 1987). 

County tax collector's guilty plea in 
state court to crimes of "willful neglect of 
duties" and "embezzlement" (§§ 97-11-25 
through 97-11-31 and § 97-11-37) estab- 
lished that he committed active or delib- 
erate dishonesty or fraud, which pre- 
vented tax collector from recovering on 
county's fidelity insurance policy, where 
policy did not cover losses due to "active or 
deliberate dishonesty or fraud", such that 
insurance company owed tax collector no 
funds that county could obtain by garnish- 
ment. Mississippi v. Richardson, 817 F.2d 
1203 (5th Cir. 1987). 

A particular statute, § 9-11-19, con- 
cerning the duties of a justice to account 
for fines and making its violation a mis- 
demeanor, does not control the general 
statute, this section, concerning unlawful 
conversion of public funds by a state offi- 
cer and making its violation a felony, since 
there are substantive differences between 
the two, violation of the method of per- 
forming a duty on the one hand as opposed 
to unlawful conversion of public funds on 
the other. Hannah v. State, 336 So. 2d 
1317 (Miss. 1976), cert, denied, 429 U.S. 
1101, 97 S. Ct. 1125, 51 L. Ed. 2d 551 
(1977). 

The phrase, "by virtue of his office," as 
appearing in Code 1942 § 2120 [Code 
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1972 § 97-11-25], means that the official 
charged with embezzlement has the legal 
right to receive the property or money he 
is accused of embezzling. Interior Con- 
tractors v. Western Waterproofing Co,, 233 
So. 2d 829 (Miss. 1970). 

Under Code 1942 § 2120 [Code 1972 
§ 97-11-25], an official is not guilty of 
embezzlement where the money or prop- 
erty which he is accused of embezzling is 
received under the color of his office. Inte- 
rior Contractors v. Western Waterproofing 
Co., 233 So. 2d 829 (Miss. 1970). 

Single member may embezzle property 
coming into possession of board. State v. 
Yeates, 140 Miss. 224, 105 So. 498 (1925). 

Property bought for road purpose is in 
possession of county board of supervisors. 
State v. Yeates, 140 Miss. 224, 105 So. 498 
(1925). 

Embezzlement is a statutory and not a 
common-law crime. Mclnnis v. State, 97 
Miss. 280, 52 So. 634 (1910). 

This section [Code 1942, § 2120] cre- 
ates but one offense of misappropriating 
funds and a tax collector convicted of 
embezzlement of funds may not be pros- 
ecuted for converting such funds to his 
own use. Mclnnis v. State, 97 Miss. 280, 
52 So. 634 (1910). 

The section [Code 1942, § 2120] does 
not apply to a refusal by an executor to 
pay a debt due from the estate on its 
reduction to judgment. State v. Pannell, 
34 So. 388 (Miss. 1903). 

This section [Code 1942, § 2120] is pro- 
spective only, and therefore constitu- 
tional. State v. Gillis, 75 Miss. 331, 24 So. 
25 (1898). 

Where the conversion to one's use, and 
failure to pay over, conjointly, constitute 
the crime under the old law (§ 2787 of the 
Code of 1880), and by the new law (§ 1063 
of the Code of 1892), the conversion is one 
crime and the failure to pay over another, 
and the conversion is before the Code of 
1892 became operative, and the failure to 
pay over occurred afterwards, the case is 
not within the saving of § 5 of the Code of 
1892, that section relating only to com- 
pleted offenses. State v. Gillis, 75 Miss. 
331, 24 So. 25 (1898). 

If in such a case the indictment charges 
the defendant with having the money af- 
ter the new law became operative, and 
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with the failure to pay over thereafter, it is 
good, although the money was received 
before. The new law is not ex post facto as 
applied to a case where the money was in 
defendant's possession after the new law 
became operative, and he thereafter failed 
to pay it over. State v. Gillis, 75 Miss. 331, 
24 So. 25 (1898). 

2. Indictment. 

Since a bond received by a justice of the 
peace would be received under color of his 
office rather than by virtue of his office, an 
indictment charging the officer with em- 
bezzlement of the bond would be defective 
under Code 1942 § 2120 [Code 1972 § 97- 
11-25]. Barlow v. State, 233 So. 2d 829 
(Miss. 1970). 

Indictment charging embezzlement by 
schoolteacher of money belonging to trust- 
ees of school without charging names of 
the trustees or alleging that their names 
were unknown, is defective. Voss v. State, 
208 Miss. 303, 44 So. 2d 402 (1950). 

Under an indictment for failing to ac- 
count for and pay over to his superior 
certain license fees collected by one desig- 
nated as chief clerk, it is material as to 
who actually made away with the money 
where numerous field men had equal ac- 
cess to the cigar box in which duplicate 
permits, cash and checks were kept, and 
where neither statute nor departmental 
regulations prescribed the duties or mo- 
dus operandi of the chief clerk. Murphree 
v. State, 201 Miss. 34, 28 So. 2d 238 
(1946). 

Indictment for embezzlement not re- 
quired to charge that conversion of public 
funds was made with intent to cheat and 
defraud. Sanders v. State, 141 Miss. 289, 
105 So. 523 (1925). 

Indictment for embezzlement of public 
funds need not set out extrinsic facts con- 
stituting offense. Sanders v. State, 141 
Miss. 289, 105 So. 523 (1925). 

Indictment charging accused had pos- 
session, by virtue of office, of money to an 
amount named in the indictment, prop- 
erty of the county, was sufficient without 
setting out the particular funds em- 
bezzled. Sanders v. State, 141 Miss. 289, 
105 So. 523 (1925). 

Failure to charge that conversion of 
funds involved was done with intent to 
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cheat and defraud held not error. Sanders 
v. State, 141 Miss. 289, 105 So. 523 (1925). 

Embezzlement held sufficiently charged 
against member of board of supervisors. 
State v. Yeates, 140 Miss. 224, 105 So. 498 
(1925). 

Indictment against member of county 
board of supervisors not bad in describing 
him as supervisor. State v. Yeates, 140 
Miss. 224, 105 So. 498 (1925). 

Indictment for embezzlement by chan- 
cery clerk held not subject to demurrer. 
State v. Murphy, 124 Miss. 440, 86 So. 868 
(1921). 

Conflicting averments do not establish 
fiduciary relationship to county where 
such does not exist in fact. State v. Jones, 
102 Miss. 89, 58 So. 782 (1912). 

3. Evidence. 

There was sufficient evidence to support 
a conviction for embezzlement under 
Miss. Code Ann. § 97-11-25 because de- 
fendant, as a mayor of a town, did not 
have permission to take cabinets inside of 
a city building, and the evidence showed 
that the cabinets in question were city 
property instead of the property of a for- 
mer tenant; a mistake of fact defense was 
rejected because the evidence showed that 
defendant was put on notice that the cabi- 
nets were city property. Logan v. State, 
951 So. 2d 630 (Miss. Ct. App. 2007). 

Lower court did not err when it allowed 
state to cross-examine defendant about 
prior improper actions concerning "ticket 



fixing", despite allegation that such cross- 
examination amounted to questioning 
that was meant solely to bring out acts of 
misconduct reflecting on defendant's char- 
acter and prejudice jury, where defendant 
had asserted throughout trial that state 
troopers had requested that citations in 
question be dismissed and numerous wit- 
nesses, including defendant, testified at 
various times concerning manner in 
which traffic citations could be dismissed. 
Lambert v. State, 518 So. 2d 621 (Miss. 
1987). 

In a prosecution of a justice of the peace 
under this section evidence was sufficient 
to support the verdict of guilty where 
there were numerous incidents in which 
the defendant had received a certain 
amount in payment of a fine and had 
remitted a lesser amount to the county. 
Hannah v. State, 336 So. 2d 1317 (Miss. 
1976), cert, denied, 429 U.S. 1101, 97 S. 
Ct. 1125, 51 L. Ed. 2d 551 (1977). 

In a prosecution for embezzlement 
where defendant converted accounts due 
to another to his own use, testimony of a 
witness who had never been in the office 
and who knew no one who worked in the 
office and who had never seen the defen- 
dant until the day of trial that he had 
made phone calls to defendant's office and 
had been told that money had been col- 
lected was not admissible in evidence. 
Acosta v State, 222 Miss. 426, 76 So. 2d 
211 (1954). 
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§ 97-11-27. Embezzlement; officers and public agents failing 
to deliver money, records, etc. to successor. 

If any officer or agent of this state, or of any county or subdivision of a 
county, or of any city, town, or village therein, in whose hands money, books, 
records, papers, or anything else required by law to be delivered by him to his 
successor in office or other person authorized by law to receive or have charge 
of the same, may be, shall wilfully and not in good faith refuse or neglect, on 
demand, to so deliver the same, he shall, on conviction, be imprisoned in the 
penitentiary not more than ten years, or be fined not more than one thousand 
dollars and be imprisoned in the county jail not more than one year. 

SOURCES: Codes, 1880, § 2788; 1892, § 1064; 1906, § 1142; Hemingway's 1917, 
§ 870; 1930, § 895; 1942, § 2121. 

Cross References — White-collar crime investigations, see § 7-5-59. 
Suit on state treasurer's bond for embezzlement, see § 7-9-51. 

Failure of sheriff to pay over money collected and omission to execute process, see 
§ 19-25-45. 

Duties and liabilities as to public funds, see §§ 25-1-67 et seq. 

Additional penalties on certain officers using public moneys for gambling, see 
§ 97-33-3. 

Description of property in indictment for embezzlement, see § 99-7-31. 

JUDICIAL DECISIONS 



1. In general. 

County tax collector's guilty plea in 
state court to crimes of "willful neglect of 
duties" and "embezzlement" (§§ 97-11-25 
through 97-11-31 and § 97-11-37) estab- 
lished that he committed active or delib- 
erate dishonesty or fraud, which pre- 
vented tax collector from recovering on 



county's fidelity insurance policy, where 
policy did not cover losses due to "active or 
deliberate dishonesty or fraud", such that 
insurance company owed tax collector no 
funds that county could obtain by garnish- 
ment. Mississippi v. Richardson, 817 F.2d 
1203 (5th Cir. 1987). 



RESEARCH REFERENCES 

Am Jur. 26 Am. Jur. 2d, Embezzlement CJS. 29A C.J.S., Embezzlement §§ 15 
§§ 33 et seq. et seq. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes § 22 (embezzlement). 

§ 97-11-29. Embezzlement; accounts to be kept by all public 
officers; false entries, false certificates, loan of public funds 
and fraud on the treasury. 

The state treasurer, auditor of public accounts, assessors and collectors of 
taxes, and all other state and county officers, and officers of cities, towns and 
villages, shall make and keep in their offices, subject to inspection at all times, 
an accurate entry of each and every sum of public money, securities, stocks, or 
other public money whatever, by them received, transferred, or disbursed; and 
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if any of said officers, either municipal, county or state, or a clerk, agent or 
employee of such officers, shall willfully and fraudulently make any false entry 
therein or make any certificate or endorsement of any warrant on the treasury 
that the same is genuine, when the same is in fact not a genuine warrant, or 
shall loan any portion of the public moneys, securities, stocks, or other public 
property intrusted to him, for any purpose whatever, or shall, by willful act or 
omission of duty whatever, defraud, or attempt to defraud, the state, or any 
county, city, town or village, of any moneys, security, or property, he shall, on 
conviction thereof, be guilty of embezzlement, and fined not less than double 
the amount or value of the moneys, security, stock or other property so 
embezzled, or committed to the department of corrections for not more than 
ten (10) years, or both. 

SOURCES: Codes, 1857, ch. 64, art. 85; 1871, § 2550; 1880, § 2789; 1892, § 1065; 
1906, § 1143; Hemingway's 1917, § 871; 1930, § 896; 1942, § 2122; Laws, 
1979, ch. 508, § 14, eff from and after November 15, 1979 (the United States 
Attorney General interposed no objection to this amendment on July 6, 
1979). 

Editor's Note — Section 7-7-2, as added by Laws, 1984, chapter 488, § 90, and 
amended by Laws, 1985, chapter 455, § 14, Laws 1986, chapter 499, § 1, provided, at 
subsection (2) therein, that the words "state auditor of public accounts," "state auditor", 
and "auditor" appearing in the laws of the state in connection with the performance of 
auditor's functions transferred to the state fiscal management board, shall be the state 
fiscal management board, and, more particularly, such words or terms shall mean the 
state fiscal management board whenever they appear. Thereafter, Laws, 1989, chapter 
532, § 2, amended § 7-7-2 to provide that the words "State Auditor of Public Accounts," 
"State Auditor" and "Auditor" appearing in the laws of this state in connection with the 
performance of Auditor's functions shall mean the State Fiscal Officer, and, more 
particularly, such words or terms shall mean the State Fiscal Officer whenever they 
appear. Subsequently, Laws, 1989, ch. 544, § 17, effective July 1, 1989, and codified as 
§ 27-104-6, provides that wherever the term "State Fiscal Officer" appears in any law 
it shall mean "Executive Director of the Department of Finance and Administration". 

Cross References — White-collar crime investigations, see § 7-5-59. 

County budget, see §§ 19-11-1 et seq. 

Failure of sheriff to pay over money collected and omission to execute process, see 
§ 19-25-45. 
Municipal budget, see §§ 21-35-1 et seq. 

Duties and liabilities as to public funds, see §§ 25-1-67 et seq. 
Conspiracy to defraud state, see §§ 97-7-11 et seq. 

Additional penalties on certain officers using public moneys for gambling, see 
§ 97-33-3. 

Description of property in indictment for embezzlement, see § 99-7-31. 

JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

3. Evidence. 

4. Questions for jury. 

5. Instructions. 



1. In general. 

County tax collector's guilty plea in 
state court to crimes of "willful neglect of 
duties" and "embezzlement" (§§ 97-11-25 
through 97-11-31 and § 97-11-37) estab- 
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lished that he committed active or delib- 
erate dishonesty or fraud, which pre- 
vented tax collector from recovering on 
county's fidelity insurance policy, where 
policy did not cover losses due to "active or 
deliberate dishonesty or fraud", such that 
insurance company owed tax collector no 
funds that county could obtain by garnish- 
ment. Mississippi v. Richardson, 817 F.2d 
1203 (5th Cir. 1987). 

Chancery clerk who uses county funds, 
rather than chancery clerk monies, to pay 
chancery clerk employee's and matching 
employer contributions to state retire- 
ment fund is guilty of embezzlement. 
Schilling v. State, 473 So. 2d 975 (Miss. 
1985). 

This section [Code 1942, § 2122] was 
inapplicable, or, at least not exclusively 
applicable, to an indictment, which im- 
properly failed to specify the code section 
under which it was drawn, charging that a 
county superintendent of education, aided 
and abetted by two others who were not 
public officials, issued a false warrant 
knowing at the time no money was owing 
to the payee, and converted the proceeds 
thereof to his own use, thereby embezzling 
the school money of the county. Autry v. 
State, 230 Miss. 421, 92 So. 2d 856 (1957). 

In prosecution against member of 
county board of supervisors for attempt- 
ing to defraud county by inducing it to pay 
money to named persons to whom mem- 
ber knew county was not indebted, refusal 
to require state to elect to proceed only on 
inducement as to one of named persons 
held not error. Heard v. State, 177 Miss. 
661, 171 So. 775 (1937). 

In prosecution against member of 
county board of supervisors for attempt- 
ing to defraud county by submitting third 
persons' claims for 1,899 loads of gravel 
sold county, with knowledge that such 
amount of gravel was not sold to county, 
district attorney's argument that no one 
testified to hauling 1,899 loads held not 
error as comment on member's failure to 
testify. Heard v. State, 177 Miss. 661, 171 
So. 775 (1937). 

2. Indictment. 

It was error to dismiss defendant's em- 
bezzlement indictment under Miss. Code 
Ann. § 97-11-29 because defendant had 
eventually paid for the pistol he was 



claimed to have embezzled since: (1) the 
sufficiency of evidence for an indictment 
could not be challenged before the trial on 
the merits after the State had presented 
its case; (2) the State had a right to appeal 
under Miss. Code Ann. § 99-35-103(a), 
and dismissal and remand for retrial were 
proper; (3) § 99-35-103(b) did not apply 
because neither side sought a bench trial 
nor stipulated to the facts, there was no 
risk that the trial judge would decide 
defendant's guilt at the hearing, and with- 
out risk of a determination of guilt, jeop- 
ardy did not attach; and (4) neither an 
appeal nor further prosecution consti- 
tuted double jeopardy. State v. Parkman, 
106 So. 3d 378 (Miss. Ct. App. 2012), writ 
of certiorari denied by 105 So. 3d 326, 
2013 Miss. LEXIS 39 (Miss. 2013). 

Indictment against member of county 
board of supervisors for attempting to 
defraud county by inducing it to pay 
money to named persons to whom mem- 
ber knew county was not indebted held 
not to charge more than one offense, not- 
withstanding that money was to be paid to 
more than one person. Heard v. State, 177 
Miss. 661, 171 So. 775 (1937). 

3. Evidence. 

The crime of attempted embezzlement 
is not established where the evidence fails 
to show an overt act on the part of the 
defendant to commit the crime charged 
before he abandoned his alleged purpose. 
Kern v. Noble, 206 So. 2d 200 (Miss. 1968). 

In prosecution against member of 
county board of supervisors for attempt- 
ing to defraud county by inducing it to pay 
money to sellers of gravel whom member 
knew county was not indebted to in 
amount indicated on "pay roll" submitted 
by him, admission of second pay roll omit- 
ting some of names included on first pay 
roll held not error, since second pay roll 
was admission by member that first pay 
roll was not correct. Heard v. State, 177 
Miss. 661, 171 So. 775 (1937). 

Member of county board of supervisors 
who submitted gravel claims of third per- 
sons in greater amount than was actually 
owing thereon would be presumed, in ab- 
sence of evidence to contrary, to have 
intended to thereby defraud county, as 
respects whether member was guilty of 
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embezzlement under statute. Heard v. 
State, 177 Miss. 661, 171 So. 775 (1937). 

4. Questions for jury. 

Whether member of county board of 
supervisors had knowledge that gravel 
claims of third persons submitted by him 
were not owing in amounts submitted by 
him, so as to be guilty of embezzlement 
under statute, held for jury. Heard v. 
State, 177 Miss. 661, 171 So. 775 (1937). 



5. Instructions. 

In prosecution against member of 
county board of supervisors for wilfully 
attempting to defraud county, instruction 
that jury could presume that member of 
county board of supervisors filed third 
persons' gravel claims against county in 
greater amounts than were due thereon, 
with intent to defraud county, held not 
error. Heard v. State, 177 Miss. 661, 171 
So. 775 (1937). 



RESEARCH REFERENCES 



Am Jur. 26 Am. Jur. 2d, Embezzlement lar Crimes § 22 (embezzlement). 
§§ 33 et seq. CJS. 29A C.J.S., Embezzlement § 29. 

2 Am. Jur. Trials, Investigating Particu- 

§ 97-11-31. Embezzlement; fraud committed in public office. 

If any officer, or other person employed in any public office, shall commit 
any fraud or embezzlement therein, he shall be committed to the department 
of corrections for not more than ten (10) years, or be fined not more than five 
thousand dollars ($5,000.00), or both. 



SOURCES: Codes, 1880, § 2790; 1892, § 1066; 1906, § 1144; Hemingway's 1917, 
§ 872; 1930, § 897; 1942, § 2123; Laws, 1979, ch. 508, § 15, eff from and after 
November 15, 1979 (the United States Attorney General interposed no 
objection to this amendment on July 6, 1979). 



Cross References — White-collar crime investigations, see § 7-5-59. 
Failure of sheriff to pay over money collected or omission to execute process, see 
§ 19-25-45. 

Additional penalties on certain officers using public funds for gambling, see § 97- 
33-3. 

Description of property in indictment for embezzlement, see § 99-7-31. 



JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

3. Evidence. 

4. Instructions. 

5. Miscellaneous. 

1. In general. 

This section [Code 1942, § 2123] was 
applicable to an offense charged in an 
indictment, which improperly failed to 
specify the code section under which it 
was drawn, charging that the county su- 
perintendent of education aided and abet- 
ted by two others who were not public 



officials, issued a false warrant knowing 
at the time no money was owing to the 
payee, and converted the proceeds thereof 
to his own use, thereby embezzling school 
money of the county. Autry v. State, 230 
Miss. 421, 92 So. 2d 856 (1957). 

Code 1942, § 2437, was not applicable 
in prosecution of a supervisor on a charge 
of employing a relative to work on the 
public roads and who instead employed 
him on his private farm and paid him out 
of public moneys, and was prosecuted un- 
der Code 1942, § 2123. Blakeney v. State, 
228 Miss. 162, 87 So. 2d 472 (1956). 
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Fraud involves a breach of duty, trust 
and confidence, and includes all acts, 
omissions or concealments by which an- 
other is injured, or an undue and 
unconscientious advantage is taken. 
Smith v. State, 107 Miss. 574, 65 So. 498 
(1914). 

The section [Code 1942, § 2123] is a 
general law, covering all cases of fraud 
and embezzlement not specially provided 
for in the other sections. Hemingway v. 
State, 68 Miss. 371, 8 So. 317 (1890). 

A circuit clerk who issued a false and 
fraudulent witness pay-certificate, on its 
face good in substance, but defective in 
form, is guilty under the section [Code 
1942, § 2123]. Bracey v. State, 64 Miss. 
17, 8 So. 163 (1886). 

2. Indictment. 

Indictment was not defective because it 
did not contain the type of personal use 
defendant engaged in that led to his in- 
dictment for embezzlement and fraud be- 
cause the indictment sufficiently stated 
the essential elements of the crime and 
the acts which constituted the embezzle- 
ment or fraud. Terry v. State, 26 So. 3d 
378 (Miss. Ct. App. 2009), writ of certio- 
rari denied by 24 So. 3d 1038, 2010 Miss. 
LEXIS 34 (Miss. 2010). 

In an indictment charging a county of- 
ficial and county employee with know- 
ingly and feloniously defrauding the 
county under this section, the term "fraud 
committed in a public office" was not so 
vague as to fail constitutional muster 
since the indictment gave the statute un- 
der which the defendants were charged 
and followed its language, the language of 
the indictment was plain, and the defen- 
dants were therefore fully informed of the 
nature of the offense. Cumbest v. State, 
456 So. 2d 209 (Miss. 1984). 

An indictment charging that defendant 
mayor's hotel bill was paid by a third 
party, and consequently this was not out 
of pocket expense to which he was entitled 
to reimbursement by the city, and that by 
making a claim for reimbursement and 
accepting the money knowing it was not 
due him, he did cheat and defraud the city 
of public funds, was sufficient under this 
section [Code 1942 § 2123]. State v. 
Grady, 281 So. 2d 678 (Miss. 1973). 



An indictment charging a county super- 
visor with the embezzlement of tractor 
parts was properly subject to demurrer 
where ownership of the property taken 
was not shown, the property taken was 
not described in language sufficiently defi- 
nite as to identify it, and the value of the 
various parts was not alleged. Sisk v. 
State, 260 So. 2d 485 (Miss. 1972). 

An indictment charging that accused 
while acting as supervisor employed a 
distant relative to work upon public roads 
at the rate of $5 a day and ordered the 
relative to perform 7 V2 days work on his 
private farm and paid his relative by 
means of regular road and bridge fund 
warrants of said district, was sufficient 
under this section [Code 1942, § 2123]. 
Blakeney v. State, 228 Miss. 162, 87 So. 2d 
472 (1956). 

An indictment charging that a trustee 
of the state penitentiary, fraudulently, 
etc., caused to be bought and participated 
in buying an automobile from himself and 
a third party held sufficient. Smith v. 
State, 107 Miss. 574, 65 So. 498 (1914). 

3. Evidence. 

Evidence of defendant's intent to com- 
mit fraud in public office was sufficient to 
convict, as it was shown that defendant 
told a city mechanic and the owner of a 
supply shop different stories regarding 
defendant's need for auto parts and, sub- 
sequently, asked the supply shop owner to 
mislead investigators. Johnson v. State, 
831 So. 2d 1171 (Miss. Ct. App. 2002). 

Where supervisor who had employed a 
relative to work on public roads who in- 
stead worked on his private farm and was 
paid out of public moneys, and supervisor 
was convicted under this section [Code 
1942, § 2123] and after the trial an unex- 
plained receipt which had been signed by 
the relative for the sum of $24 for eight 
days labor was found, the supervisor 
should have been given a new trial on the 
ground of newly discovered evidence. 
Blakeney v. State, 228 Miss. 162, 87 So. 2d 
472 (1956). 

Under an indictment for failing to ac- 
count for and pay over to his superior 
certain license fees collected by one desig- 
nated as chief clerk, it is material as to 
who actually made away with the money 
where numerous field men had equal ac- 
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cess to the cigar box in which duplicate 
permits, cash and checks were kept, and 
where neither statute nor departmental 
regulations prescribed the duties or mo- 
dus operandi of the chief clerk. Murphree 
v. State, 201 Miss. 34, 28 So. 2d 238 
(1946). 

When the books of account, required to 
be kept by the auditor and the treasurer, 
agreed in showing a shortage in the ac- 
counts of the latter, the burden is on the 
latter to show errors in his account if he 
rely upon that as a defense. Hemingway v. 
State, 68 Miss. 371, 8 So. 317 (1890). 

Though, an indictment for embezzle- 
ment, which charges an officer with fail- 
ure to pay over money to his successor, 
allege that the money was in his hands 
when his successor qualified, this allega- 
tion is immaterial and need not be proved. 
Hemingway v. State, 68 Miss. 371, 8 So. 
317 (1890). 

To charge an officer with the receipt of 
money as shown by his books and report, 
it is not necessary for the state to prove 
beyond a reasonable doubt that he made 
the entries, or, caused them to be made. 
Hemingway v. State, 68 Miss. 371, 8 So. 
317 (1890). 

In prosecution against a public officer 
who is required to keep correct accounts, 
where a balance due the state is shown by 
his own books, proof that the books show 
such balance, together with the failure to 
pay, unexplained, will alone warrant a 
conviction. Hemingway v. State, 68 Miss. 
371, 8 So. 317 (1890). 

In a prosecution for embezzlement 
against the state treasurer it is sufficient 
if the testimony proves that the defendant 
has made way with the money or gotten 
rid of it wilfully and fraudulently in any 
manner not allowed by law; and if all the 
evidence furnished no reasonable expla- 
nation of what became of the money and 
raises no reasonable doubt of his guilt the 
jury should convict. Hemingway v. State, 
68 Miss. 371, 8 So. 317 (1890). 

4. Instructions. 

Where the defendant, and the county 
superintendent of education, were 
charged in the indictment with embezzle- 
ment of county school funds, a warrant for 
$1,629.00, an instruction which by its lan- 
guage relieved the prosecution of the bur- 



den of proving any particular act of em- 
bezzlement was erroneous. Mills v. State, 
231 Miss. 687, 97 So. 2d 517 (1957). 

An instruction that if they believed that 
the accused and the county school super- 
intendent were guilty of embezzling 
school funds, the jury might find the ac- 
cused guilty regardless of whether he re- 
ceived any or all the money, was prejudi- 
cially erroneous, where there was no 
evidence upon which it could have been 
predicated, and since the accused had 
admitted that he had received the money, 
and there was no evidence that the county 
school superintendent received any part of 
the funds, the instruction left to the jury 
to conjecture that defendant might have 
been the instrumentality through which 
the county superintendent of education 
received all or some part of the allegedly 
embezzled funds, without there being any 
evidence to support such conjecture. Mills 
v. State, 231 Miss. 687, 97 So. 2d 517 
(1957). 

Instruction held correct. Hemingway v. 
State, 68 Miss. 371, 8 So. 317 (1890). 

5. Miscellaneous. 

Earlier case is overruled inasmusch as 
the distinction drawn by the majority was 
an unnecessary one, and one which has 
made the embezzlement statute, for all 
practical purposes, a dead letter. Gerrard 
v. State, 619 So. 2d 212 (Miss. 1993). 

If a state official uses a power given to 
him by law to obtain monies wrongfully, it 
is the corruption of power that causes 
those monies to be obtained "by virtue of 
office" since the state official would never 
have had the means to misallocate funds 
had he not held an office which conferred 
that power upon him. Gerrard v. State, 
619 So. 2d 212 (Miss. 1993). 

County tax collector's guilty plea in 
state court to crimes of "willful neglect of 
duties" and "embezzlement" (§§ 97-11-25 
through 97-11-31 and § 97-11-37) estab- 
lished that he committed active or delib- 
erate dishonesty or fraud, which pre- 
vented tax collector from recovering on 
county's fidelity insurance policy, where 
policy did not cover losses due to "active or 
deliberate dishonesty or fraud", such that 
insurance company owed tax collector no 
funds that county could obtain by garnish- 
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ment. Mississippi v. Richardson, 817 F.2d 
1203 (5th Cir. 1987). 

Where defendant in a prosecution for 
embezzlement pleaded guilty in 1978 to 
two of ten indictments, the trial court 
erred in sentencing him to two concurrent 
terms of three years in prison, suspended, 
and $10,000 in fines since this section 
provides for either fine or imprisonment, 
but not both. Salter v. State, 387 So. 2d 81 
(Miss. 1980). 

In an embezzlement prosecution, it was 
error for the special prosecutor to advise 



the jury as to what the district attorney 
had testified to, out of jury's presence, in 
regard to defendant's statement regarding 
the offense charged, but in view of defen- 
dant's failure to preserve the point by 
moving to strike from the record and ask- 
ing that the jury be instructed to disre- 
gard it, or to secure a ruling to his objec- 
tion to the special prosecutor's statement, 
the defendant was not in a position to 
complain as to the error upon an appeal 
from a conviction. O'Harrell v. State, 97 
So. 2d 517 (Miss. 1957). 



RESEARCH REFERENCES 

Am Jur. 26 Am. Jur. 2d, Embezzlement C JS. 29A C. J.S., Embezzlement §§ 28, 
§§ 33 et seq. 29. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes § 22 (embezzlement). 

§ 97-11-33. Extortion; collecting unauthorized fees and fees 
for services not actually rendered. 

If any judge, justice court judge, sheriff, deputy sheriff, sheriff's employee, 
constable, assessor, collector, clerk, county medical examiner, county medical 
examiner investigator, employee of the Mississippi Department of Corrections, 
employee of any contractor providing incarceration services or any other 
officer, shall knowingly demand, take or collect, under color of his office, any 
money fee or reward whatever, not authorized by law, or shall demand and 
receive, knowingly, any fee for service not actually performed, such officer, so 
offending, shall be guilty of extortion, and, on conviction, shall be punished by 
fine not exceeding Five Thousand Dollars ($5,000.00), or imprisonment for not 
more than five (5) years, or both, and shall be removed from office. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 2(5); 1857, ch. 64, art. 99; 1871, 
§ 2712; 1880, § 2805; 1892, § 1081; 1906, § 1161; Hemingway's 1917, § 888; 
1930, § 914; 1942, § 2144; Laws, 1979, ch. 508, § 16; Laws, 1986, ch. 459, § 40; 
Laws, 1997, ch. 431, § 1; Laws, 1997, ch. 462, § 1, eff from and after July 1, 
1997. 

Joint Legislative Committee Note — Section 1 of ch. 431, Laws, 1997, amended 
this section, effective July 1, 1997 (approved March 25, 1997). Section 1 of ch. 462, 
Laws, 1997, effective July 1, 1997 (approved March 26, 1997), also amended this 
section. As set out above, this section reflects the language of Section 1 of ch. 462, Laws, 
1997, pursuant to Section 1-3-79 which provides that whenever the same section of law 
is amended by different bills during the same legislative session, and the effective dates 
of the amendments are the same, the amendment with the latest approval date shall 
supersede all other amendments to the same section approved on an earlier date. 

Cross References — White-collar crime investigations, see § 7-5-59. 

Specific fees of officers, see §§ 25-7-1, 25-7-3. 

Effect of conviction of certain crimes as disqualification to hold office in labor 
organization or to participate in labor management functions, see § 71-1-49. 
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JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

1. In general. 

Under § 1081, Code 1892, the tax col- 
lector is not entitled to exact from the 
purchaser of land at a tax sale the prepay- 
ment of fees given by the act of 1898 (laws 
of 1898 p. 52) for services to be rendered 
for two years thereafter. Baker v. Cox, 79 
Miss. 306, 30 So. 641 (1901). 

Under § 1081 Code of 1892, the tax 
collector is not entitled to exact from the 
purchaser of land at a tax sale the prepay- 
ment of the fees given by the act of 1898 
(laws of 1898 p. 52) for services to be 
rendered nearly two years thereafter in 
notifying delinquents that the tax sale is 
about to become absolute. Baker v. Cox, 79 
Miss. 306, 30 So. 641 (1901). 



2. Indictment. 

When defendant has been tried for mur- 
der and convicted of lesser offense of man- 
slaughter, subsequent indictment for 
separate felony of shooting into occupied 
building based on same criminal episode 
is barred on double jeopardy grounds. 
Davis v. Herring, 800 F.2d 513 (5th Cir. 
1986). 

Extortion, being a common-law offense, 
may be charged according to the statute or 
the common law, and by the latter it is 
sufficient to charge that it was "unlaw- 
fully, corruptly, deceitfully, extorsively 
and by color of office" done, without using 
the word "knowingly." State v. Jones, 71 
Miss. 872, 15 So. 237 (1894). 



ATTORNEY GENERAL OPINIONS 



A court order generally absolves per- the order was based upon intentional mis- 
sonal liability for actions performed in representations or fraud. Bryant, Aug. 22, 
accordance with the order, except where 1997, A.G. Op. #97-0487. 



RESEARCH REFERENCES 



ALR. Extortion: What constitutes the 
taking of money or other thing of value 
under color of office. 70 A.L.R.3d 1153. 

When is act of extortion performed "un- 
der color of official right" so as to be in 
violation of Hobbs Act (18 USCS § 1951). 
74 A.L.R. Fed. 199. 



Am Jur. 31A Am. Jur. 2d, Extortion, 
Blackmail, and Threats §§ 6-16. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes § 66 (extortion). 

CJS. 35 C.J.S., Extortion § 4. 



§ 97-11-35. Failure to return known offenders; purposeful 
avoidance of knowledge of offense. 

If any judge, justice court judge, constable, member of the board of 
supervisors, sheriff, or other peace officer, shall wilfully neglect or refuse to 
return any person committing any offense against the laws, committed in his 
view or knowledge, or of which he has any notice, or shall wilfully absent 
himself when such offense is being or is about to be committed, for the purpose 
of avoiding a knowledge of the same, he shall, on conviction, be fined not less 
than One Hundred Dollars ($100.00) nor more than Five Hundred Dollars 
($500.00), and may, in the discretion of the court, be removed from office. 
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SOURCES: Codes, 1871, § 2889; 1880, § 2756; 1892, § 1225; 1906, § 1301; 
Hemingway's 1917, § 1034; 1930, § 1065; 1942, § 2297; Laws, 1986, ch. 459, 
§ 41, eff from and after July 1, 1986. 

Cross References — Civil liability of officers for failure to perform duty, see 
§ 25-1-45. 

Officer permitting escape of prisoners, see § 97-9-39. 

ATTORNEY GENERAL OPINIONS 

With regard to judges, word "return" such person in proper court. O'Brien Oct. 
means to file charges or affidavit against 13, 1993, A.G. Op. #93-0701. 

§ 97-11-37. Failure to perform any duty. 

If any person, being sheriff, clerk of any court, constable, assessor, or 
collector of taxes, or holding any county office whatever, or mayor, marshal, or 
constable, or any other officer of any city, town, or village, shall knowingly or 
wilfully fail, neglect, or refuse to perform any of the duties required of him by 
law, or shall fail or refuse to keep any record required to be kept by law, or shall 
secrete the same, or shall violate his duty in any respect, he shall, on conviction 
thereof, be fined not exceeding One Thousand Dollars ($1,000.00), or be 
imprisoned in the county jail not exceeding six (6) months, or both. 

SOURCES: Codes, Hutchinson's 1848, ch. 33, art. 14(1); 1857, ch. 64, art. 62; 
1871, § 2890; 1880, § 2757; 1892, § 1226; 1906, § 1302; Hemingway's 1917, 
§ 1035; 1930, § 1066; 1942, § 2298; Laws, 1986, ch. 459, § 42, eff from and 
after July 1, 1986. 

Cross References — Constitutional requirement that public officer or employee 
personally devote his time to performance of duties, see Miss Const Art. 14, § 267. 

Penalty for constable's neglect of duty, see § 19-19-15. 

Liability for failure to return execution, see § 19-25-41. 

Penalty for unauthorized municipal appropriation, see § 21-39-15. 

Civil liability of officers for failure to perform duties, see § 25-1-45. 

Removals from office, see §§ 25-5-1 et seq. 

Duties of tax assessors, see § 27-1-5. 

Duties of state tax commission, see §§ 27-3-31, 27-3-33. 

Liability of tax collector and assessor, see § 27-29-29. 

Penalty for violating chapter on public purchases, see § 31-7-55. 

Penalty on clerk for failure of duty, as to land and conveyances, see § 89-5-43. 

Penalty for demanding and receiving a fee for service not performed, see § 97-11-33. 

Punishment of officers for failing in their duties under the vagrancy chapter, see 
§ 97-35-43. 

JUDICIAL DECISIONS 

1. In general. lished that he committed active or delib- 

County tax collector's guilty plea in erate dishonesty or fraud, which pre- 

state court to crimes of "willful neglect of vented tax collector from recovering on 

duties" and "embezzlement" (§§ 97-11-25 county's fidelity insurance policy, where 

through 97-11-31 and § 97-11-37) estab- policy did not cover losses due to "active or 
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deliberate dishonesty or fraud", such that 
insurance company owed tax collector no 
funds that county could obtain by garnish- 
ment. Mississippi v. Richardson, 817 F.2d 
1203 (5th Cir. 1987). 

Where county taxpayer pleads guilty to 
crimes of embezzlement and willfully ne- 
glecting his duties, it is established that 
tax collector committed active or deliber- 
ate dishonesty or fraud, such that public 
officials liability insurance policy which 
excluded coverage for losses due to active 
or deliberate dishonesty or fraud, did not 
cover county's losses suffered by reason of 



tax collector's acts. Mississippi v. Richard- 
son, 817 F.2d 1203 (5th Cir. 1987). 

Where the mayor and aldermen of a city 
failed to give notice of an election to deter- 
mine the question whether there should 
be an increase in taxation for a specified 
year, they were subject to indictment. 
State v. Glennen, 93 Miss. 836, 47 So. 550 
(1908). 

A justice of the peace, on conviction of a 
sheriff before him for misconduct in office, 
has no jurisdiction to remove him from 
office. Moore v. State, 45 So. 866 (Miss. 
1908). 



RESEARCH REFERENCES 



ALR. Liability of public officer or body CJS. 67 C.J.S., Officers and Public Em- 
for harm done by prisoner permitted to ployees §§ 249-251. 
escape. 44 A.L.R.3d 899. 

Am Jur. 63C Am. Jur. 2d, Public Offi- 
cers and Employees § 371. 

§ 97-11-39. Military officers; resigning to evade obedience to 
order prohibited. 

Any officer who shall offer to resign in order to evade obedience to a lawful 
order of his superior officer, shall be guilty of a misdemeanor and on conviction 
thereof shall be punished by a fine not to exceed one hundred dollars or by 
imprisonment in the county jail not to exceed sixty days, or by both such fine 
and imprisonment, at the discretion of the court and in addition thereto, if the 
conviction be by a military court, he may be dismissed from the service of the 
state or suffer such punishment as the court martial may decide. 

SOURCES: Codes, 1892, § 1231; 1906, § 1307; Hemingway's 1917, § 1040; 1930, 
§ 1072; 1942, § 2305; Laws, 1916, ch. 245. 

Cross References — State code of military justice, see §§ 33-13-1 et seq. 
Failure to report for active militia duty, see § 97-7-59. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 



RESEARCH REFERENCES 



Am Jur. 53 Am. Jur. 2d, Military and 
Civil Defense § 44. 
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§ 97-11-41. Oath of office and bond; elected officials not to 
exercise duties before taking oath or giving bond, as re- 
quired. 

If any person elected to any office shall undertake to exercise the same or 
discharge the duties thereof without first having taken the oath of office or 
given bond as required by law, he shall be guilty of a misdemeanor, and, on 
conviction thereof, shall be fined not more than five hundred dollars, or 
imprisoned in the county jail not longer than one year, or both. 

SOURCES: Codes, 1857, ch. 64, art. 81; 1871, § 320; 1880, § 2780; 1892, § 1057; 
1906, § 1135; Hemingway's 1917, § 863; 1930, § 888; 1942, § 2114. 

Cross References — Constitutional provision for oath of officers, see Miss Const 
Art. 14, § 268. 

Officers' oaths and bonds, see §§ 25-1-9 et seq. 
Commission of officer not being necessary, see § 25-1-35. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

ATTORNEY GENERAL OPINIONS 

A newly elected school board member may be binding as that of a de facto officer 

who casts a vote prior to his being bonded under Section 25-1-37. Mabry, Apr. 27, 

and taking the oath of office violates Sec- 2001, A.G. Op. #01-0239. 
tion 97-11-41; however, any vote so taken 

RESEARCH REFERENCES 

Am Jur. 63C Am. Jur. 2d, Public Offi- 
cers and Employees §§ 124 et seq., 130 et 
seq. 

§ 97-11-43. Railroad fares; government officials to pay same 
fare as general passengers; accepting and using free pass. 

If any officer, state, county, district, or municipal, except the Public Service 
Commissioners when in the actual discharge of official duties, shall travel or 
ride upon any railroad without paying absolutely and without any guile, trick, 
subterfuge, or evasion whatsoever, the same fare required of passengers 
generally, or if any railroad company, or officer or employee of any railroad 
company, shall permit any such state, county, district, or municipal officer, 
except Public Service Commissioners when in the actual discharge of official 
duties, to so travel or ride, he or it shall be guilty of a misdemeanor, and shall 
be fined not less than fifty dollars nor more than five hundred dollars, or be 
imprisoned in the county jail not less than ten days nor more than sixty days, 
or both. 

SOURCES: Codes, 1892, § 1230; 1906, § 1306; Hemingway's 1917, § 1039; 1930, 
§ 1071; 1942, § 2303; Laws, 1884, p. 45. 
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Cross References — Constitutional prohibition against railroads or other trans- 
portation companies granting free passes or transportation to public officers, see Miss. 
Const. Art. 7, § 188. 

Prohibition against carriers granting free transportation, rebates or reduction of 
charges, see § 77-9-15. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

Am Jur. 63C Am. Jur. 2d, Public Offi- 
cers and Employees §§ 369 et seq. 

§ 97-11-45. Tax collector and chancery clerk; failure to per- 
form duty in respect to duplicate tax receipts. 

Any tax collector who shall fail to fill up, in case of the payment of taxes 
to him, the duplicate tax receipt required by law to be filled up by him, or to 
preserve the book of duplicate receipts filled, or to submit such book or books 
to the board of supervisors when required, or to deliver such book or books to 
the clerk of the chancery court shall, upon conviction, be removed from office, 
and be fined not less than one thousand dollars, and be imprisoned in the 
county jail not less than six months; and any clerk who shall refuse to receive 
or receipt for such book or books when delivered or tendered to him, or to 
preserve the same as a record of his office, shall be fined not more than three 
hundred dollars, and imprisoned in the county jail not exceeding three months. 

SOURCES: Codes, 1880, § 516; 1892, § 1236; 1906, § 1312; Hemingway's 1917, 
§ 1045; 1930, § 1077; 1942, § 2310. 

Cross References — Tax receipts, see §§ 27-41-29 et seq. 

RESEARCH REFERENCES 

Am Jur. 63C Am. Jur. 2d, Public Offi- 
cers and Employees §§ 369 et seq. 

§ 97-11-47. Tax collector; failure to make settlement. 

Any tax collector who shall wilfully fail or refuse for ten days after the time 
appointed by law for any monthly payment or final settlement, to make the 
same, shall be guilty of a misdemeanor, and, on conviction, he shall be removed 
from office and fined not exceeding one thousand dollars. 

SOURCES: Codes, 1880, § 553; 1892, § 1237; 1906, § 1313; Hemingway's 1917, 
§ 1046; 1930, § 1078; 1942, § 2311. 

Cross References — Governor's power to suspend alleged defaulting tax collectors, 
see Miss Const Art. 5, § 125. 
Suspension of alleged defaulting tax collectors, see § 7-1-57. 
Debits and credits to tax collector, see §§ 19-17-13 et seq. 
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Publishing names of defaulting officers, see § 25-1-63. 
Monthly reports required of tax collector, see § 27-29-11. 
Effect of tax collector's failure to report, see § 27-29-25. 
Duties of tax collector about to go out of office, see § 27-29-31. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 



JUDICIAL DECISIONS 



1. In general. 

County in default to the city to the 
extent of payments collected and held for 
over a year. Smith v. City of Winona, 222 
Miss. 318, 75 So. 2d 903 (1954). 

A tax collector, having received tax 
money although paid under protest, is 
under a positive duty to pay over the same 
to the proper authorities on the first day of 
the month immediately following such col- 
lection, or within twenty days thereafter, 
under the penalty of payment of 30 per 
cent per annum damages, etc. Yazoo & 



Miss. V. Ry. v. Conner, 188 Miss. 352, 194 
So. 915 (1940). 

A tax collector was not liable to a tax- 
payer for refund of taxes paid under pro- 
test, since a tax collector is under a man- 
datory duty to pay over the money 
collected to the proper authorities on the 
first day of the month immediately follow- 
ing such collection or within twenty days 
thereafter, under the penalty of being sub- 
ject to suspension and damages. Yazoo & 
Miss. V. Ry. v. Conner, 188 Miss. 352, 194 
So. 915 (1940). 



RESEARCH REFERENCES 



Am Jur. 63C Am. Jur. 2d, Public Offi- 
cers and Employees §§ 369 et seq. 

§ 97-11-49. Tax collector; collecting privilege tax without is- 
suing license. 

If any tax collector, or deputy or agent of any tax collector, shall collect any 
privilege tax without issuing to the party from whom the tax is collected the 
auditor's license therefor as provided for by law, he shall, on conviction, be 
fined not less than double the amount of the tax, and be imprisoned in the 
county jail not less than one (1) week; and if the failure be wilful, he shall be 
removed from office. 

SOURCES: Codes, 1892, § 1238; 1906, § 1314; Hemingway's 1917, § 1047; 1930, 
§ 1079; 1942, § 2312; Laws, 1884, p. 15; Laws, 1968, ch. 361, § 2, eff from and 
after January 1, 1972. 

Editor's Note — Section 7-7-2, as added by Laws, 1984, chapter 488, § 90, and 
amended by Laws, 1985, chapter 455, § 14, Laws 1986, chapter 499, § 1, provided, at 
subsection (2) therein, that the words "state auditor of public accounts," "state auditor", 
and "auditor" appearing in the laws of the state in connection with the performance of 
auditor's functions transferred to the state fiscal management board, shall be the state 
fiscal management board, and, more particularly, such words or terms shall mean the 
state fiscal management board whenever they appear. Thereafter, Laws, 1989, chapter 
532, § 2, amended § 7-7-2 to provide that the words "State Auditor of Public Accounts," 
"State Auditor" and "Auditor" appearing in the laws of this state in connection with the 
performance of Auditor's functions shall mean the State Fiscal Officer, and, more 
particularly, such words or terms shall mean the State Fiscal Officer whenever they 
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appear. Subsequently, Laws, 1989, ch. 544, § 17, effective July 1, 1989, and codified as 
§ 27-104-6, provides that wherever the term "State Fiscal Officer" appears in any law 
it shall mean "Executive Director of the Department of Finance and Administration". 

Cross References — Removals from office, see §§ 25-5-1 et seq. 

Issuance of privilege tax licenses, see §§ 27-15-205, 27-17-455. 

§ 97-11-51. Trustees of state institutions not to incur liability 
in excess of income. 

It shall be unlawful for the board of trustees or other authority of any 
state-owned institution maintained in whole or in part by the state, or any 
state department, having charge of the disbursement or expenditure of the 
income provided by legislative appropriation and otherwise for such institution 
or department to expend, contract for the expenditure, or permit the incurring 
of any liability in excess of the income so provided, and it shall be and is hereby 
made the duty of any and all such authorities to keep the expenditures and 
obligations within the amount of said income, but in cases of extreme 
emergency arising from acts of Providence, epidemics, fire, storm, or flood, said 
authorities may, upon the written consent of a majority of the members of the 
state senate, and a majority of the members of the house of representatives 
and the approval of the governor, exceed such appropriation by the amounts to 
be so stipulated and agreed upon. 

Any authority or member of a board of trustees violating the provisions of 
this section shall be guilty of a misdemeanor, and upon conviction thereof shall 
be punished by a fine of not less than fifty ($50.00) dollars nor more than five 
hundred ($500.00) dollars or imprisoned in the county jail for not less than 
thirty days nor more than six months, or by both such fine and imprisonment, 
and in addition thereto shall be personally liable, and liable on his bond, for the 
amount of the excess thus unlawfully expended, and shall be removed from 
office or from such employment. 

SOURCES: Codes, 1942, § 2304; Laws, 1932, ch. 134. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 



ALR. Beneficiary's consent to, acquies- 
cence in, or ratification of, trustee's im- 
proper allocation or distribution of assets. 
29 A.L.R.2d 1034. 



Am Jur. 6 Am. Jur. Proof of Facts 3d, 
Act of God, §§ 1 et seq. 



§ 97-11-53. Offer of inducements to influence public official's 
action on award of contracts or accomplishment of official 
acts. 

As used in this section the following words shall have the following 
meaning: 



727 



§ 97-11-53 



Crimes 



(1) Person: individual, firm, corporation, association, partnership or 
other legal entity. 

(2) Public official: 

(a) Any elected official of the State of Mississippi or of any political 
subdivision thereof, or 

(b) Any officer, director, commissioner, supervisor, chief, head, agent 
or employee of: 

(i) The State of Mississippi, 

(ii) Any agency of the State of Mississippi, 

(hi) Any political subdivision of the State of Mississippi, 

(iv) Any body politic of the State of Mississippi, or 

(v) Any entity created by or under the laws of the State of 
Mississippi or by executive order of the Governor of the State of 
Mississippi and which expends public funds. 

No person shall directly or indirectly offer, promise, give or agree to give to 
any public official or his spouse any money, property, or other tangible or 
intangible thing of value as an inducement or incentive for (a) the awarding or 
refusal to award a contract by any of the entities referred to in subsections (i) 
through (v) of subsection 2-b of this section; (b) the purchase, sale or lease of 
property by any of the entities referred to in subsections (i) through (v) of 
subsection 2-b of this section; or (c) the accomplishment of any official act or 
purpose involving public funds or public trust. 

Any person who violates the terms of this section shall be guilty of a felony 
and shall, upon conviction, be imprisoned in the penitentiary not more than 
ten (10) years, or be fined not more than five thousand dollars ($5,000.00), or 
both; and in addition such person and the firm, corporation, partnership, 
association or other type of business entity which he represents shall be barred 
for a period of five (5) years from the date of conviction from doing business 
with the State of Mississippi or any political subdivision thereof or any other 
public entity referred to in this section. 

No public official shall directly or indirectly accept, receive, offer to receive 
or agree to receive any gift, offer, or promise of any money, property or other 
tangible or intangible thing of value as an inducement or incentive for (a) the 
awarding or refusal to award a contract by any of the entities referred to in 
subsections (i) through (v) of subsection 2-b of this section; (b) the purchase, 
sale or lease of property by any of the entities referred to in subsections (i) 
through (v) of subsection 2-b of this section; or (c) the accomplishment of any 
official act or purpose involving public funds or public trust. 

Any public official who violates the terms of this section or whose spouse 
does so with his knowledge and consent, shall be guilty of a felony and shall, 
upon conviction, be imprisoned in the penitentiary not more than ten (10) 
years, or be fined not more than five thousand dollars ($5,000.00), or both; and 
in addition, upon conviction such public official shall forfeit his office, if any he 
hold, and be forever disqualified from holding any public office, trust, appoint- 
ment or employment with the State of Mississippi or any political subdivision 
thereof or with any other public entity referred to in this section. 
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Each violation of the provisions of this section shall constitute a separate 
offense. 



SOURCES: Laws, 1974, ch. 541, § 2, eff from and after passage (approved April 
12, 1974). 



Cross References ■ — White-collar crime investigation, see § 7-5-59. 
Regulations governing public purchases generally, see §§ 31-7-1 et seq. 
Illegality of kickbacks in connection with medicaid benefits, see § 43-13-207. 
Offering property to officer or his spouse to influence officer's actions, see § 97-11-11. 
Penalty for acceptance of bribe by officer or his spouse, see § 97-11-13. 
Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 



JUDICIAL DECISIONS 



1. Official act element. 

In defendant's trial on charges of violat- 
ing Miss. Code Ann. § 97-11-53, induce- 
ment to influence a public official, the trial 
court did not err in denying defendant's 
motion for judgment notwithstanding the 
judgment or for a new trial because a 
videotaped meeting clearly showed that 
defendant had accepted payment of $ 
5,000, and acknowledged having previ- 
ously accepted an additional $ 2,500, in 



return for his aid in securing other city 
council member's approval of a property 
owner's construction project. Also the "of- 
ficial act" element of the offense was sat- 
isfied because in trying to secure the coun- 
cil's approval, defendant, as an official act, 
called a city council meeting and pre- 
sented the property owners' documents to 
show the progress made on the project. 
Edmonson v. State, 906 So. 2d 73 (Miss. 
Ct. App. 2004). 



RESEARCH REFERENCES 



ALR. Recovery of money paid, or prop- 
erty transferred, as a bribe. 60 A.L.R.2d 
1273. 

Bribery: Criminal liability of corpora- 
tion for bribery or conspiracy to bribe 
public official. 52 A.L.R.3d 1274. 

Validity of state statute prohibiting 
award of government contract to person or 
business entity previously convicted of 
bribery or attempting to bribe state public 
employee. 7 A.L.R.4th 1202. 

Requirement under defense procure- 
ment and general procurement statutes 
(10 USCS § 2306(b); 41 USCS § 254(a)) 
and regulations promulgated thereunder 



(32 CFR §§ 1-1500 et seq.; 41 CFR §§ 1- 
1.500 et seq.) that government contract 
for property and services contain war- 
ranty against commission or contingent 
fees. 60 A.L.R. Fed. 263. 

Who is public official within meaning of 
federal statute punishing bribery of public 
official (18 U.S.C.S. § 201). 161 A.L.R. 
Fed. 491. 

Am Jur. 12 Am. Jur. 2d, Bribery §§ 15 
et seq. 

37 Am. Jur. Trials 273, Handling the 
Defense in a Bribery Prosecution. 
CJS. 11 C.J.S., Bribery §§ 1 et seq. 
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CHAPTER 13 
Election Crimes 



Sec. 

97-13-1. Bribery; influencing electors or election officers. 

97-13-3. Bribery; hiring canvasser to use unlawful means. 

97-13-5. Ballot boxes; holding election with box unlocked; reading ballot before 

putting in box. 

97-13-7. Ballot boxes; unauthorized disposal of box; giving key. 

97-13-9. Ballots; false entries on voting lists; stuffing; removing, altering, etc. 

97-13-11. Repealed. 

97-13-13. Ballots; removal before close of polls. 

97-13-15. Limitations on corporate contributions to political party or candidate. 
97-13-17. Limitations on corporate contributions to political party or candidate; 
penalty. 

97-13-18. Foreign nationals prohibited from contributing to political party or 
candidate. 

97-13-19. Corrupt conduct, etc., by election official. 
97-13-21. Disturbing election. 

97-13-23. Failure or refusal to make return of votes cast. 
97-13-25. Registration; falsely procuring registration. 
97-13-27. Registration; neglect or misconduct by registrar. 
97-13-29. Troops of armed men not to be brought near election place. 
97-13-31. Voting; aid in preparing ballot prohibited. 

97-13-33. Voting; dishonest decisions by managers concerning qualifications of 
voters. 

97-13-35. Voting; by unqualified person, or at more than one place, or for both 

parties in same primary. 
97-13-36. Multiple voting; penalties. 

97-13-37. Intimidating, boycotting, etc., elector to procure vote. 
97-13-39. Intimidating elector to prevent voting. 



§ 97-13-1. Bribery; influencing electors or election officers. 

If any elector, manager, clerk or canvasser at any election, or any executive 
officer attending the same, shall receive any gift, reward, or promise thereof or 
if any person shall offer such gift, reward, or promise thereof to influence any 
elector, clerk, canvasser, or any executive officer attending any election in his 
vote, opinion, action, or judgment in relation to such election, the person so 
offending shall, on conviction, be imprisoned in the penitentiary not more than 
two years or in a county jail not more than one year, or be fined one thousand 
dollars, or both. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 6(1); 1857, ch. 64, art. 
37; 1871, § 2514; 1880, § 2370; 1892, § 984; 1906, § 1060; Hemingway's 1917, 
§ 788; 1930, § 804; 1942, § 2030. 



Cross References — White-collar crime investigation, see § 7-5-59. 

Conviction of crime under this chapter as disqualification from serving on temporary 
municipal or county executive committees or county, municipal or state executive 
committees, see § 25-1-113. 

Illegal registration and voting, see §§ 97-13-5 et seq. 
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Election Crimes 



§ 97-13-3 



Intimidating, boycotting, etc., elector to procure vote, see § 97-13-37. 
Intimidating elector to prevent vote, see § 97-13-39. 



JUDICIAL DECISIONS 



1. In general. 

Cash drawing sponsored by political 
candidate does not constitute violation of 
bribery statutes, candidate gift statute, or 
lottery statute where scheme sponsored 
by candidate requires only that voters 



who wish to participate in cash drawing 
participate in election and where scheme 
expressly disclaims attempt to influence 
direction of vote. Naron v. Prestage, 469 
So. 2d 83 (Miss. 1985). 



RESEARCH REFERENCES 



Am Jur. 12 Am. Jur. 2d, Bribery §§ 1 et 
seq. 

26 Am. Jur. 2d, Elections §§ 351 et seq. 
37 Am. Jur. Trials 273, Handling the 
Defense in a Bribery Prosecution. 



CJS. 11 C.J.S., Bribery §§ 1 et seq. 

29 C.J.S., Elections § 554, 555. 

Law Reviews. Mississippi Election 
Code of 1986, 56 Miss. L. J. 535, December 
1986. 



§ 97-13-3. Bribery; hiring canvasser to use unlawful means. 

If any person shall offer or give a reward to another for the purpose of 
inducing him, by any unlawful means not amounting to bribery, to procure any 
person to vote at any election for or against any person, the person so giving or 
offering such reward shall, upon conviction thereof, be imprisoned in the 
county jail not more than one year, or fined not more than five hundred dollars, 
or both. 



SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 6(3); 1857, ch. 64, art. 
38; 1871, § 2515; 1880, § 2731; 1892, § 985; 1906, § 1061; Hemingway's 1917, 
§ 789; 1930, § 805; 1942, § 2031. 

Cross References — White-collar crime investigation, see § 7-5-59. 

Conviction of crime under this chapter as disqualification from serving on temporary 
municipal or county executive committees or county, municipal or state executive 
committees, see § 25-1-113. 

Illegal voting, see §§ 97-13-5 et seq. 

Intimidating, boycotting, etc., elector to procure vote, see § 97-13-37. 
Intimidating elector to prevent vote, see § 97-13-39. 



RESEARCH REFERENCES 



Am Jur. 12 Am. Jur. 2d, Bribery §§ 1 et CJS. 11 C.J.S., Bribery §§ 1 et seq. 
seq. 29 C.J.S., Elections § 554, 555. 

26 Am. Jur. 2d, Elections §§ 351 et seq. 

37 Am. Jur. Trials 273, Handling the 
Defense in a Bribery Prosecution. 
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§ 97-13-5 



Crimes 



§ 97-13-5. Ballot boxes; holding election with box unlocked; 
reading ballot before putting in box. 

Any such manager who shall proceed to any election without having the 
ballot-box locked and secured in the manner directed by law, or who shall open 
and read or consent to any other person opening and reading any ballot given 
him to be deposited in the box at such election, before it is put into the box, 
shall, upon conviction, be punished by imprisonment in the county jail not 
exceeding six months, or by fine not exceeding three hundred dollars, or both. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 6(6); 1857, ch. 64, art. 
75; 1871, § 2539; 1880, § 2774; 1892, § 1046; 1906, § 1124; Hemingway's 1917, 
§ 850; 1930, § 875; 1942, § 2101. 

Cross References — Conviction of crime under this chapter as disqualification from 
serving on temporary municipal or county executive committees or county, municipal or 
state executive committees, see § 25-1-113. 

RESEARCH REFERENCES 

ALR. Reviewability before trial of order Am Jur. 26 Am. Jur. 2d, Elections 
denying qualified immunity to defendant §§ 348 et seq. 

sued in state court under 42 USCS CJS. 29 C.J.S., Elections §§ 540 et seq. 
§ 1983. 49 A.L.R.5th 717. 

Actionability, under 42 USCS § 1983, of 
claim arising out of maladministration of 
election. 66 A.L.R. Fed. 750. 

§ 97-13-7. Ballot boxes; unauthorized disposal of box; giving 
key. 

Any manager of a general or special election who, before the votes are 
counted, shall dispose of or deposit the ballot-box in a manner not authorized 
by law, or shall, at any time after the election has begun and before the ballots 
are counted, give the key of the ballot-box with which he is intrusted to any 
other, shall, upon conviction, be punished by imprisonment in the county jail 
not exceeding three months, or by fine not exceeding three hundred dollars, or 
both. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 6(7); 1857, ch. 64, art. 
76; 1871, § 2540; 1880, § 2775; 1892, § 1047; 1906, § 1125; Hemingway's 1917, 
§ 851; 1930, § 876; 1942, § 2102. 

RESEARCH REFERENCES 

Am Jur. 26 Am. Jur. 2d, Elections 
§§ 348 et seq. 

CJS. 29 C.J.S., Elections §§ 540 et seq. 
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§ 97-13-13 



§ 97-13-9. Ballots; false entries on voting lists; stuffing; remov- 
ing, altering, etc. 

If any manager or clerk of any general or special election shall knowingly 
make or consent to any false entry on the list of persons voting, or shall permit 
to be put in the ballot-box any ballot not given by a voter, or shall take out of 
such box, or permit to be so taken out, any ballot deposited therein except in 
the manner prescribed by law, or shall, by any other act or omission, 
designedly destroy or change the ballots given by the electors, he shall, upon 
conviction, be punished by imprisonment in the penitentiary for a term not 
exceeding five years. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 6(5); 1857, ch. 64, art. 
74; 1871, § 2538; 1880, § 2773; 1892, § 1045; 1906, § 1123; Hemingway's 1917, 
§ 849; 1930, § 874; 1942, § 2100. 



Cross References — Conviction of crime under this chapter as disqualification from 
serving on temporary municipal or county executive committees or county, municipal or 
state executive committees, see § 25-1-113. 

Taking or removing ballots from voting place, see § 97-13-13. 



JUDICIAL DECISIONS 



1. Malice or deliberate design. 

In a murder case, a depraved heart 
murder instruction did not constructively 
amend the indictment where every mur- 
der committed with deliberate design is by 
definition done in the commission of an 



act imminently dangerous to others. Little 
v. State, 883 So. 2d 120 (Miss. Ct. App. 
2004), writ of certiorari denied by 882 So. 
2d 772, 2004 Miss. LEXIS 1204 (Miss. 
2004). 



RESEARCH REFERENCES 



Am Jur. 26 Am. Jur. 2d, Elections 
§§ 348 et seq. 
CJS. 29 C.J.S., Elections §§ 540 et seq. 



§ 97-13-11. Repealed. 

Repealed by Laws, 1988, ch. 309, § 1, eff from and after December 9, 1988 
(the date the United States Attorney General interposed no objection to the 
repeal of this section). 

[Codes, 1892, § 1053; 1906, § 1131; Hemingway's 1917, § 857; 1930, 
§ 882; 1942, § 2108] 

Editor's Note — Former § 97-13-11 was entitled: Ballots; failing to keep official 
ballots secret. 

§ 97-13-13. Ballots; removal before close of polls. 

If any person shall take or remove any ballot from a voting place before the 
close of the polls, he shall, on conviction, be fined not less than twenty-five 
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§ 97-13-15 



Crimes 



dollars nor more than one hundred and fifty dollars, or be imprisoned in the 
county jail not less than ten days nor more than ninety days, or both. 

SOURCES: Codes, 1892, § 1054; 1906, § 1132; Hemingway's 1917, § 858; 1930, 
§ 883; 1942, § 2109. 

Cross References — Conviction of crime under this chapter as disqualification from 
serving on temporary municipal or county executive committees or county, municipal or 
state executive committees, see § 25-1-113. 

RESEARCH REFERENCES 

ALR. Reviewability before trial of order Actionability, under 42 USCS § 1983, of 
denying qualified immunity to defendant claim arising out of maladministration of 
sued in state court under 42 USCS election. 66 A.L.R. Fed. 750. 
§ 1983. 49 A.L.R.5th 717. 

§ 97-13-15. Limitations on corporate contributions to politi- 
cal party or candidate. 

It shall be unlawful for any corporation, incorporated company or incor- 
porated association, by whatever name it may be known, incorporated or 
organized under the laws of this state, or doing business in this state, or for 
any servant, agent, employee or officer thereof, to give, donate, appropriate or 
furnish directly or indirectly, any money, security, funds or property of said 
corporation, incorporated company or incorporated association, in excess of 
One Thousand Dollars ($1,000.00) per calendar year for the purpose of aiding 
any political party or any candidate for any public office, or any candidate for 
any nomination for any public office of any political party, or to give, donate, 
appropriate or furnish, directly or indirectly, any money, security, funds or 
property of said corporation, incorporated company or association in excess of 
One Thousand Dollars ($1,000.00) to any committee or person as a contribu- 
tion to the expense of any political party or any candidate, representative or 
committee of any political party or candidate for nomination by any political 
party, or any committee or other person acting in behalf of such candidate. The 
limit of One Thousand Dollars ($1,000.00) for contributions to political parties, 
candidates and committees or other persons acting in behalf of such candidates 
shall be an annual limitation applicable to each calendar year. 

SOURCES: Codes, Hemingway's 1917, § 861; 1930, § 886; 1942, § 2112; Laws, 
1908, ch. 124; Laws, 1978, ch. 479, § 5; Laws, 1999, ch. 301, § 19, eff January 
15, 1999 (the date the United States Attorney General interposed no 
objection under Section 5 of the Voting Rights Act of 1965, to the amend- 
ment of this section.) 

Editor's Note — Laws, 1999, ch. 301, was House Bill 1609, 1998 Regular Session, 
and originally passed both Houses of the Legislature on April 3, 1998. The Governor 
vetoed House Bill 1609 on April 17, 1998. The veto was Overriden by the State Senate 
and House of Representatives on January 5, 1999. 
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§ 97-13-17 



On January 15, 1999, the United States Attorney General interposed no objection 
under Section 5 of the Voting Rights Act of 1965, as amended and extended, to the 
amendment of this section by Laws, 1999, ch. 301, § 19. 

Cross References — Conviction of crime under this chapter as disqualification from 
serving on temporary municipal or county executive committees or county, municipal or 
state executive committees, see § 25-1-113. 

Protection of social, civil, and political rights of employees, see § 79-1-9. 

Comparable Laws from other States — Alabama Code, §§ 36-25-6, 17-22A-1 
through 17-22A-23. 

Arkansas Code Annotated, §§ 7-6-201 through 7-6-218. 

Georgia Code Annotated, §§ 21-5-30 through 21-5-44. 

Louisiana Revised Statutes Annotated, § 18:1481 et seq. 

Tennessee Code Annotated, §§ 2-10-101 through 2-10-310. 

Texas Election Code, §§ 251.001 et seq., 258.001 et seq. 

JUDICIAL DECISIONS 

1. In general. the corporation was entitled to recover 

Donation by the general manager of that amount plus interest from the date of 

$1,200 of funds of an association to candi- contribution. Capital Elec. Power Ass'n v. 

dates for public office was in complete Phillips, 240 So. 2d 133 (Miss. 1970). 
violation of the statutory prohibition, and 

ATTORNEY GENERAL OPINIONS 



This section and § 23-15-807 are spe- 
cifically directed to candidates seeking 
public office in which the general elector- 
ate will vote. Therefore, these code sec- 
tions would not apply to elections within 
the House of Representatives; thus, corpo- 



rate contributions to a candidate seeking 
election as Speaker of the House of Rep- 
resentatives would not be limited and 
would not be required to be reported. 
Ford, October 4, 1995, A.G. Op. #95-0456. 



RESEARCH REFERENCES 

ALR. Power of corporation to make po- Am Jur. 26 Am. Jur. 2d, Elections 
litical contribution or expenditure under §§ 352 et seq., 462 et seq. 
state law. 79 A.L.R.3d 491. 

§ 97-13-17. Limitations on corporate contributions to politi- 
cal party or candidate; penalty. 

Any corporation, incorporated company or incorporated association, or 
agent, officer or employee violating any of the provisions of section 97-13-15 
shall, upon conviction, be fined not less than one thousand dollars ($1,000.00) 
nor more than five thousand dollars ($5,000.00). 

SOURCES: Codes, Hemingway's 1917, § 862; 1930, § 887; 1942, § 2113; Laws, 
1908, ch. 124; Laws, 1978, ch. 479, § 6, eff from and after passage (approved 
April 14, 1978), (the United States Attorney General interposed no objec- 
tion to this amendment on May 5, 1978). 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 
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Crimes 



RESEARCH REFERENCES 

ALR. Power of corporation to make po- 
litical contribution or expenditure under 
state law. 79 A.L.R.3d 491. 

§ 97-13-18. Foreign nationals prohibited from contributing to 
political party or candidate. 

(1) It shall be unlawful for a foreign national, directly or through any 
other person, to make any contribution or any expenditure of money or other 
thing of value, or to promise expressly or impliedly to make any such 
contribution or expenditure, in connection with an election to any political 
office or in connection with any primary election, convention or caucus held to 
select candidates for any political office. 

(2) No person shall solicit, accept or receive any such contribution from a 
foreign national. 

(3) The term foreign national means: 

(a) A foreign principal as defined in 22 USCS 611(b), except that the 
term "foreign national" does not include any individual who is a citizen of the 
United States; or 

(b) An individual who is not a citizen of the United States and who is 
not lawfully admitted for permanent residence. 

SOURCES: Laws, 1999, ch. 301, § 20, eff January 15, 1999 (the date the United 
States Attorney General interposed no objection under Section 5 of the 
Voting Rights Act of 1965, to the addition of this section.) 

Editor's Note — Laws, 1999, ch. 301, was House Bill 1609, 1998 Regular Session, 
and originally passed both Houses of the Legislature on April 3, 1998. The Governor 
vetoed House Bill 1609 on April 17, 1998. The veto was overridden by the State Senate 
and House of Representatives on January 5, 1999. 

On January 15, 1999, the United States Attorney General interposed no objection 
under Section 5 of the Voting Rights Act of 1965, as amended and extended, to the 
addition of this section by Laws, 1999, ch. 301, § 20. 

Cross References — Conviction of crime under this chapter as disqualification from 
serving on temporary municipal or county executive committees or county, municipal or 
state executive committees, see § 25-1-113. 

§ 97-13-19. Corrupt conduct, etc., by election official. 

If any manager, clerk, or any other officer whatever, assisting or engaged 
in conducting any election, or charged with any duty in reference to any 
election, shall designedly omit to do any official act required by law, or 
designedly do any illegal act in relation to any general or special election, by 
which act or omission the votes taken at any such election in any district shall 
be lost, or the electors thereof shall be deprived of their suffrage at such 
election, or shall designedly do any act which shall render such election void, 
or shall be guilty of any corrupt conduct or partiality in his official capacity at 
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§ 97-13-21 



such election, he shall, upon conviction, be imprisoned, in the penitentiary for 
a term not exceeding two years. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 6(9); 1857, ch. 64, art. 
78; 1871, § 2542; 1880, § 3777; 1892, § 1049; 1906, § 1127; Hemingway's 1917, 
§ 853; 1930, § 878; 1942, § 2104. 



Cross References — Conviction of crime under this chapter as disqualification from 
serving on temporary municipal or county executive committees or county, municipal or 
state executive committees, see § 25-1-113. 



JUDICIAL DECISIONS 



1. In general. 

This section applies to primary elec- 
tions, as well as to general and special 
elections. Fanning v. State, 497 So. 2d 70 
(Miss. 1986). 

An indictment charging an election offi- 
cer with reporting a false account of the 
votes received by candidates at a primary 
election charged a felony covered by this 
section, and the state was not required to 
proceed on a misdemeanor count under 
former § 23-5-161. Fanning v. State, 497 
So. 2d 70 (Miss. 1986). 



Sentence was neither excessive nor be- 
yond the court's authority which required 
the defendant, who was convicted of a 
violation of this section, to serve 30 days 
in the county jail, perform 60 days of 
community work, pay costs of special elec- 
tion, and pay costs of trial, as conditions 
for the suspension of a one year sentence 
and 2 years of probation. Fanning v. State, 
497 So. 2d 70 (Miss. 1986). 



RESEARCH REFERENCES 



Am Jur. 26 Am. Jur. 2d, Elections 
§§ 348 et seq. 
CJS. 29 C.J.S., Elections §§ 540 et seq. 

§ 97-13-21. Disturbing election. 

If any person shall unlawfully disturb any election for any public office, 
such person shall be liable to indictment, and, on conviction, may be fined not 
exceeding five hundred dollars, or imprisoned in the county jail not exceeding 
six months, or both. 



SOURCES: Codes, 1857, ch. 64, art. 72; 1871, § 2536; 1880, § 2771; 1892, § 1043; 
1906, § 1121; Hemingway's 1917, § 847; 1930, § 872; 1942, § 2098. 



Cross References — Conviction of crime under this chapter as disqualification from 
serving on temporary municipal or county executive committees or county, municipal or 
state executive committees, see § 25-1-113. 



RESEARCH REFERENCES 



Am Jur. 26 Am. Jur. 2d, Elections 
§§ 348 et seq. 

CJS. 29 C.J.S., Elections §§ 540 et seq. 
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§ 97-13-23. Failure or refusal to make return of votes cast. 

If any manager or returning officer shall fail or refuse to make return of 
the votes cast in any election, as required of him, he shall, on conviction, be 
imprisoned in the penitentiary not exceeding five years. 

SOURCES: Codes, 1880, § 2781; 1892, § 1052; 1906, § 1130; Hemingway's 1917, 
§ 856; 1930, § 881; 1942, § 2107. 

Cross References — Constitutional provision for returns of all elections, see Miss 
Const Art. 4, § 114. 

Conviction of crime under this chapter as disqualification from serving on temporary 
municipal or county executive committees or county, municipal or state executive 
committees, see § 25-1-113. 

§ 97-13-25. Registration; falsely procuring registration. 

Any person who shall knowingly procure his registration as a qualified 
elector, when he is not entitled to be registered as such, or under a false name, 
or as a qualified elector in any other election district than that in which he 
resides, shall, on conviction, be imprisoned in the penitentiary for a term not 
to exceed ten years. 

SOURCES: Codes, 1880, § 113; 1892, § 1042; 1906, § 1120; Hemingway's 1917, 
§ 846; 1930, § 871; 1942, § 2097. 

Cross References — Constitutional provisions for voter registration, see Miss Const 
Art. 12, § 242. 

Conviction of crime under this chapter as disqualification from serving on temporary 
municipal or county executive committees or county, municipal or state executive 
committees, see § 25-1-113. 

Bribery in elections, see §§ 97-13-1, 97-13-3. 

RESEARCH REFERENCES 

Am Jur. 26 Am. Jur. 2d, Elections 
§§ 349. 

§ 97-13-27. Registration; neglect or misconduct by registrar. 

If any registrar appointed by law to register votes shall intentionally 
refuse or neglect to register any voter entitled to registration, or register any 
voter not entitled to registration, he shall be punished, on conviction, by 
imprisonment in the penitentiary not less than one year nor more than three 
years. 

SOURCES: Codes, 1871, § 2546; 1880, § 2977; 1892, § 1056; 1906, § 1134; 
Hemingway's 1917, § 860; 1930, § 885; 1942, § 2111. 

Cross References — Conviction of crime under this chapter as disqualification from 
serving on temporary municipal or county executive committees or county, municipal or 
state executive committees, see § 25-1-113. 
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§ 97-13-29. Troops of armed men not to be brought near 
election place. 

It shall not be lawful for any military officer or other persons to order, 
bring, or keep any troops of armed men at any place within a mile of the place 
where any general or special election is held, unless it be for the purpose of 
quelling a riot or insurrection, in the manner provided by law, or for the 
purpose of defense in time of war; and whoever shall violate the provisions of 
this section shall, on conviction, be punished by imprisonment in the county 
jail not exceeding one year, or by fine not less than five hundred dollars, or 
both; and if the offense shall be committed with intent to influence such 
election, the person convicted thereof shall be punished by imprisonment in 
the penitentiary for a term not exceeding two years. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 6(11); 1857, ch. 64, art. 
79; 1871, § 2543; 1880, § 2778; 1892, § 1050; 1906, § 1128; Hemingway's 1917, 
§ 854; 1930, § 879; 1942, § 2105. 

Cross References — Statutory definition of term "insurrection", see § 1-3-23. 

Conviction of crime under this chapter as disqualification from serving on temporary 
municipal or county executive committees or county, municipal or state executive 
committees, see § 25-1-113. 

§ 97-13-31. Voting; aid in preparing ballot prohibited. 

If any election officer or other person, except as authorized by law, shall 
aid or assist, or influence, a voter in preparing a ballot, or shall attempt so to 
do, he shall, on conviction, be fined not less than ten dollars nor more than two 
hundred dollars. 

SOURCES: Codes, 1892, § 1055; 1906, § 1133; Hemingway's 1917, § 859; 1930, 
§ 884; 1942, § 2110. 

Cross References — Conviction of crime under this chapter as disqualification from 
serving on temporary municipal or county executive committees or county, municipal or 
state executive committees, see § 25-1-113. 

§ 97-13-33. Voting; dishonest decisions by managers concern- 
ing qualifications of voters. 

When any one who offers to vote at an election shall be objected to by any 
challenger as a person unqualified to vote, if the manager of such election shall 
permit him to vote without honestly considering his qualifications, or if any 
manager shall refuse the vote of such person without honestly considering his 
qualifications, or if any manager shall knowingly permit an unqualified person 
to vote, or shall knowingly refuse the vote of a qualified person, he shall, upon 
conviction, be punished by imprisonment in the county jail not exceeding three 
months, or by fine not exceeding two hundred dollars, or both. 
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SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 6(8); 1857, ch. 64, art. 
77; 1871, § 2541; 1880, § 2776; 1892, § 1048; 1906, § 1126; Hemingway's 1917, 
§ 852; 1930, § 877; 1942, § 2103. 

Cross References — Conviction of crime under this chapter as disqualification from 
serving on temporary municipal or county executive committees or county, municipal or 
state executive committees, see § 25-1-113. 

JUDICIAL DECISIONS 

1. Sufficiency of evidence. cap), and carrying a black jacket. The man 

There was sufficient evidence with broke and entered a store at night and 

which to convict defendant of commercial stole change from the register tills, and 

burglary where a police officer saw a black defendant was found shortly after the 

man with the same build as defendant, store break-in with more than $ 25 in 

who, like defendant, was driving a Lexus, change. Roche v. State, 913 So. 2d 306 

wearing a black outfit (including a black (Miss. 2005). 

RESEARCH REFERENCES 

Am Jur. 26 Am. Jur. 2d, Elections 
§§ 340-342, 344, 345 et seq. 

§ 97-13-35. Voting; by unqualified person, or at more than one 
place, or for both parties in same primary. 

Any person who shall vote at any election, not being legally qualified, or 
who shall vote in more than one county, or at more than one place in any county 
or in any city, town, or village entitled to separate representation, or who shall 
vote out of the district of his legal domicile, or who shall vote or attempt to vote 
in the primary election of one party when he shall have voted on the same date 
in the primary election of another party, shall be guilty of a misdemeanor, and, 
on conviction, shall be fined not exceeding two hundred dollars, or be 
imprisoned in the county jail not more than six months, or both. 

SOURCES: Codes, 1857, ch. 64, art. 73; 1871, § 2537; 1880, § 2772; 1892, § 1044; 
1906, § 1122; Hemingway's 1917, § 848; 1930, § 873; 1942, § 2099; Laws, 
1964, ch. 348, eff from and after passage (approved May 22, 1964). 

Cross References — Conviction of crime under this chapter as disqualification from 
serving on temporary municipal or county executive committees or county, municipal or 
state executive committees, see § 25-1-113. 

Bribery in elections, see §§ 97-13-1, 97-13-3. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

JUDICIAL DECISIONS 

1. In general. McKey, 193 So. 2d 129 (Miss. 1966), over- 

Residence and domicil under state's ruled on other grounds, O'Neal v. Simp- 
election laws are synonymous. Hubbard v. son, 350 So. 2d 998 (Miss. 1977). 
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Phrase, "at any election," includes mu- 
nicipal elections. Sample v. Town of Ve- 
rona, 94 Miss. 264, 48 So. 2 (1909). 

ATTORNEY GENERAL OPINIONS 

A voter who cast an absentee ballot in mary. Dill, July 29, 2003, A.G. Op. 03- 
one party's primary may not lawfully cast 0363. 
a regular ballot in another party's pri- 

RESEARCH REFERENCES 

Am Jur. 26 Am. Jur. 2d, Elections 
§§ 340-342, 344, 355. 
CJS. 29 C.J.S., Elections §§ 540 et seq. 

§ 97-13-36. Multiple voting; penalties. 

Any person who shall knowingly vote at any election in more than one (1) 
county or at more than one (1) place in any county, municipality or other 
political subdivision with the intent to have more than one (1) vote counted in 
any election shall be guilty of the crime of multiple voting and, upon conviction, 
shall be sentenced to pay a fine of not less than Five Hundred Dollars ($500.00) 
nor more than Five Thousand Dollars ($5,000.00), or by imprisonment in the 
county jail for no more than one (1) year, or by both fine and imprisonment, or 
by being sentenced to the State Penitentiary for not less than one (1) year nor 
more than five (5) years. 

SOURCES: Laws, 2002, ch. 590, § 2, eff July 22, 2002 (the date the United States 
Attorney General interposed no objection under Section 5 of the Voting 
Rights Act of 1965, to the addition of this section.) 

Editor's Note — The United States Attorney General, by letter dated July 22, 2002, 
interposed no objection, under Section 5 of the Voting Rights Act of 1965, as amended 
and extended, to the amendment of this section by Laws, 2002, ch. 590, § 2. 

Cross References — Conviction of crime under this chapter as disqualification from 
serving on temporary municipal or county executive committees or county, municipal or 
state executive committees, see § 25-1-113. 

§ 97-13-37. Intimidating, boycotting, etc., elector to procure 
vote. 

Whoever shall procure, or endeavor to procure, the vote of any elector, or 
the influence of any person over other electors, at any election, for himself or 
any candidate, by means of violence, threats of violence, or threats of 
withdrawing custom, or dealing in business or trade, or of enforcing the 
payment of a debt, or of bringing a suit or criminal prosecution, or by any other 
threat or injury to be inflicted by him, or by his means, shall, upon conviction, 
be punished by imprisonment in the county jail not more than one year, or by 
fine not exceeding one thousand dollars, or by both. 
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SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 6 (4); 1857, ch. 64, art. 
39; 1871, § 2516; 1880, § 2732; 1892, § 986; 1906, § 1062; Hemingway's 1917, 
§ 790; 1930, § 806; 1942, § 2032. 

Cross References — Conviction of crime under this chapter as disqualification from 
serving on temporary municipal or county executive committees or county, municipal or 
state executive committees, see § 25-1-113. 

Bribery in elections, see §§ 97-13-1, 97-13-3. 

Intimidating elector to prevent vote, see § 97-13-39. 

RESEARCH REFERENCES 

Am Jur. 12 Am. Jur. 2d, Bribery §§ 1 et C JS. 11 C. J.S., Bribery §§ 1 et seq. 
seq. 29 C.J.S., Elections §§ 551, 554 and 

26 Am. Jur. 2d, Elections § 350. 555. 

§ 97-13-39. Intimidating elector to prevent voting. 

If any person shall, by illegal force, or threats of force, prevent, or endeavor 
to prevent, any elector from giving his vote, he shall, upon conviction, be 
punished by imprisonment in the penitentiary for a term not exceeding two 
years, or in the county jail not exceeding one year, or by fine not exceeding five 
hundred dollars, or both. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 6 (12); 1857, ch. 64, 
art. 80; 1871, § 2544; 1880, § 2779; 1892, § 1051; 1906, § 1129; Hemingway's 
1917, § 855; 1930, § 880; 1942, § 2106. 

Cross References — Conviction of crime under this chapter as disqualification from 
serving on temporary municipal or county executive committees or county, municipal or 
state executive committees, see § 25-1-113. 

Intimidating elector to procure vote, see § 97-13-37. 

RESEARCH REFERENCES 

Am Jur. 26 Am. Jur. 2d, Elections 
§ 350. 

CJS. 29 C.J.S., Elections § 551. 
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Offenses Affecting Highways, Ferries and Waterways 



97-15-1. Destroying, defacing, etc., milepost, signboard, etc., or bridge, under- 

pass or overpass prohibited; penalties; liability for cost of repair; 
liability of parents of minor. 
97-15-3. Highway commission members and employees; bribery. 

97-15-5. Highway commission members, employees or highway contractors; 

conspiracy to violate contracts and defraud state. 
97-15-7 and 97-15-9. Repealed. 

Highway contractors, materialmen, etc.; collusion to raise prices. 
Hunting or shooting on or across streets and highways; shooting, etc., at 
traffic control devices. 

Keeper of ferry, toll-bridge or causeway; charging excessive toll. 
Keeper of ferry, toll-bridge or causeway; failure to give bond; suffering 
bridge, etc. to be out of order. 

Keeper of ferry, toll-bridge or causeway; unreasonable detention of 
person. 

Levees; breaking enclosures; depositing trash, etc., or storing commodi- 
ties; damaging. 

Levees; disfiguring, etc., or excavating dirt or sand on levee right-of-way. 
Levees; maliciously cutting, destroying, etc. 

Levees; hunting or engaging in target practice upon mainline levee 
structure or right-of-way. 

Littering highways and private property with trash or substance likely 
to cause fire; civil liability; fines; disposition of proceeds. 
Penalties for unauthorized dumping of solid wastes; "commercial pur- 
pose" defined. 

Littering highways, streets, sidewalks, etc. with tacks, glass or other 
damaging objects. 

Dumping of dead wildlife, wildlife parts or waste in or on highways, 
private property, lakes, navigable waters, etc.; penalties. 
Obstructing, injuring, destroying bridge, causeway or ferry. 
Obstructing or injuring plank-road, covered, or other roads. 
Obstructing public highway. 

Obstructing waterways; felling tree or bush into stream or canal or 
obstructing in any way. 

Obstructing waterways; felling trees in excess of six inches in diameter 
into running stream. 

Obstructing waterways; navigable channel. 

Obstructing waterways; permanently obstructing navigable waters. 
Road overseers; refusing or neglecting duty. 
Road overseers; suffering road to remain out of repair. 
Corporation convicted for failure to keep road, etc., in repair; conse- 
quences of failure to pay fine. 

§ 97-15-1. Destroying, defacing, etc., milepost, signboard, etc., 
or bridge, underpass or overpass prohibited; penalties; li- 
ability for cost of repair; liability of parents of minor. 

(1) Any person who shall willfully destroy, deface, mar, damage, pull down 
or remove any milepost, signboard, or index board, or road number, or railroad 
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crossing sign or flasher signal, or other traffic control device shall, on 
conviction thereof, be liable for the actual cost of replacing or repairing such 
sign and shall be fined not less than Two Hundred Dollars ($200.00) nor more 
than Five Hundred Dollars ($500.00), or be imprisoned in the county jail not 
more than six (6) months, or be punished by both such fine and imprisonment. 
If the offender is a minor, the parents of such minor shall be civilly liable in 
accordance with Section 93-13-2 for the actual cost of replacing or repairing the 
sign, signal or device. 

(2) The penalties prescribed in subsection (1) of this section shall also be 
applicable to any person, and to the parents of any minor, who willfully 
defaces, mars or damages any bridge, underpass or overpass. 

SOURCES: Codes, Hutchinson's 1848, ch. 10. art. 7(19); 1857, ch. 64, art. 159; 
1871, § 2622; 1880, § 2870; 1892, § 1144; 1906, § 1222; Hemingway's 1917, 
§ 952; 1930, § 979; 1942, § 2209; Laws, 1977, ch. 323, § 2; Laws, 1993, ch 483, 
§ 2, eff from and after July 1, 1993. 

Cross References — Protection of road signs, see §§ 65-7-21 et seq. 

§ 97-15-3. Highway commission members and employees; 
bribery. 

Whoever being a member of the state highway commission, or any 
engineer, agent, or other employee, acting for or on behalf of the commission, 
shall accept, or agree to accept, receive or agree to receive, ask or solicit, either 
directly or indirectly, and any person who shall give or offer to give, or promise 
or procure to be promised, offered or given, either directly or indirectly to any 
member of said commission, or to any engineer, agent, or other employee acting 
for and on behalf of the commission, any monies, or any contract, promise, 
undertaking, obligation, gratuity or security for the payment of money, or for 
the delivery or conveyance of anything of value or of any political appointment 
or influence, present, or reward of any employment or any other thing of value, 
with the intent to have his decision or action on any question, matter, cause or 
proceeding which may at the time be pending, or which may by law be brought 
before him in his official capacity or in his place of trust or profit, influence 
thereby, shall be deemed guilty of a felony, and upon conviction, shall be 
imprisoned in the penitentiary not less than one nor more than five years, and 
shall forever after be disqualified from holding any office of trust or profit 
under the constitution or laws of this state. 

SOURCES: Codes, 1930, § 5017; 1942, § 8049; Laws, 1930, ch. 47; Laws, 1948, ch. 
332, § 26. 

Editor's Note — Section 65-1-1 provides that whenever the term "State Highway 
Commission," or the term "commission" meaning the State Highway Commission, 
appears in the laws of this state, it shall mean the Mississippi Transportation 
Commission. 

Cross References — White-collar crime investigation, see § 7-5-59. 
Bribery of public officers, generally, see §§ 97-11-11, 97-11-13. 
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§ 97-15-5 



RESEARCH REFERENCES 

ALR. Criminal offense of bribery as Am Jur. 12 Am. Jur. 2d, Bribery §§ let 
affected by lack of authority of state public seq. 

officer or employee. 73 A.L.R.3d 374. CJS. 11 C.J.S., Bribery §§ 1 et seq. 

§ 97-15-5. Highway commission members, employees or high- 
way contractors; conspiracy to violate contracts and de- 
fraud state. 

Any member of the state highway commission or any person employed by 
the state highway commission, in connection with the carrying on of the work 
outlined in Title 65, Mississippi Code of 1972, who shall knowingly perform 
any act with intent to injure the state, or any contractor or his agent, or 
employee, or any other person, who shall conspire with the director or with any 
member of the state highway commission, or employee thereof or with any 
state official, to permit a violation of any contract with intent to injure or 
defraud the state, or any contractor or agent, or employee of any contractor 
who shall knowingly do any work on any state highway in violation of contract, 
and with intent to defraud the state, the member of the state highway 
commission, or employee thereof, state official or contractor, or employee or 
agent of such contractor, or any other person so conspiring or so doing, shall be 
guilty of a felony, and, upon conviction thereof shall be confined in the state 
penitentiary not less than one year, nor more than five years, or be fined not 
less than one thousand dollars ($1,000.00) and not more than five thousand 
dollars ($5,000.00) or both. In addition, any such person shall be liable to the 
state highway commission for double the amount the state may have lost by 
reason thereof, such liability to be covered by any bond that may have been 
executed by such official, contractor, or employee, the liability hereunder of the 
bondsmen, however, being limited to the total amount of said bond and not 
more. 

SOURCES: Codes, 1930, § 5016; 1942, § 8048; Laws, 1930, ch. 47; Laws, 1948, ch. 
332, § 25. 

Editor's Note — Section 65-1-1 provides that whenever the term "State Highway 
Commission," or the term "commission" meaning the State Highway Commission, 
appears in the laws of this state, it shall mean the Mississippi Transportation 
Commission. 

Cross References — White-collar crime investigation, see § 7-5-59. 

Conspiracy, generally, see § 97-1-1. 

Conspiracy to defraud state, see §§ 97-7-11 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 

RESEARCH REFERENCES 

Am Jur. 16 Am. Jur. 2d, Conspiracy 22 Am. Jur. 2d, Damages §§ 207, 226, 
§§ 1 et seq. 227. 
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CJS. 15A C.J.S., Conspiracy §§ 94-96, 
98-102, 104. 

§§ 97-15-7 and 97-15-9. Repealed. 

Repealed by Laws, 1990, ch. 306, § 1, eff from and after May 4, 1990 (the 
date the United States Attorney General interposed no objection to the repeal 
of this section). 

§ 97-15-7. [Codes, 1930, § 5019; 1942, § 8051; Laws, 1930, ch. 47; Laws, 
1948, ch. 332, § 28] 

§ 97-15-9. [Codes, 1930, § 5020; 1942, § 8052; Laws, 1930, ch. 47; Laws, 
1948, ch. 332, § 29] 

Editor's Note — Former § 97-15-7 was entitled: Highway commissioner; candidates 
for office not to accept campaign contributions, etc. from road builders. 

Former § 97-15-9 was entitled: Highway contractors, materialmen, etc; campaign 
contributions, etc., to candidates for highway commissioner prohibited. 

§ 97-15-11. Highway contractors, materialmen, etc.; collusion 
to raise prices. 

It shall be unlawful for any contractors, material dealers, individuals, 
manufacturers, producers, or corporations, to enter into collusion, private 
agreement, or secret understanding, to raise the price of construction work or 
of equipment, supplies or materials for any state highway work. Any contrac- 
tor, material dealer, manufacturer, producer or their agent or employee, or 
officer, agent or employee of any corporation, convicted of this offense shall be 
punishable by a fine of not to exceed five thousand dollars ($5,000.00) or by 
imprisonment not exceeding twelve months, or by both such fine and impris- 
onment, in the discretion of the court. 

SOURCES: Codes, 1930, § 5018; 1942, § 8050; Laws, 1930, ch. 47; Laws, 1948, ch. 
332, § 27. 

Cross References — Conspiracy to defraud state, see §§ 97-7-11 et seq. 

RESEARCH REFERENCES 

Am Jur. 16 Am. Jur. 2d, Conspiracy CJS. 15A C.J.S., Conspiracy §§ 279- 
§§ 1 et seq. 285. 

§ 97-15-13. Hunting or shooting on or across streets and 
highways; shooting, etc., at traffic control devices. 

(l)(a) The provisions of this subsection shall only be applicable during the 
calendar days included in the open seasons on deer and turkey. 

(b) It shall be unlawful for any person to hunt, if such person is in the 
possession of a firearm that is not unloaded on any street, public road, public 
highway, levee, or any railroad which is maintained by any railroad 
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corporation, city, county, levee board, state or federal entity or the right-of- 
way of any such street, road, highway, levee or railroad. 

(c) The provisions of this subsection shall not apply to any person 
engaged in a lawful action to protect his property or livestock. 

(2) For purposes of this section, the following terms shall have the 
meanings ascribed to them herein: 

(a) "Right-of-way" means that part of a street, public road, public 
highway, levee or railroad maintained by a city, county, levee board, state or 
federal entity or railroad corporation and including that portion up to the 
adjacent property line or fence line. 

(b) "Motorized vehicle" means any vehicle powered by any type of motor, 
including automobiles, farm vehicles, trucks, construction vehicles and 
all-terrain vehicles. 

(c) "Firearm" means any firearm other than a handgun. 

(d) "Hunt" or "hunting" means to hunt or chase or to shoot at or kill or 
to pursue with the intent to take, kill or wound any wild animal or wild bird 
with a firearm as defined in this subsection. 

(e) "Unloaded" means that a cartridge or shell is not positioned in the 
barrel or magazine of the firearm or in a clip, magazine or retainer attached 
to the firearm; or in the case of a caplock muzzle-loading firearm, "unloaded" 
means that the cap has been removed; or in the case of a flintlock 
muzzle-loading firearm, "unloaded" means that all powder has been removed 
from the flashpan. 

(3) If any person hunts or discharges any firearm in, on or across any 
street, public road, public highway, levee, railroad or the right-of-way thereof, 
such person is guilty of a misdemeanor and, upon conviction, shall be punished 
by a fine not less than One Hundred Dollars ($100.00) nor more than Five 
Hundred Dollars ($500.00) or by imprisonment in the county jail for not less 
than sixty (60) days nor more than six (6) months, or by both such fine and 
imprisonment. This subsection shall not apply to any law enforcement officer 
while in the performance of his official duty or to any person engaged in a 
lawful action of self-defense. 

(4) If any person shall willfully shoot any firearms or hurl any missile at 
any street, highway or railroad traffic light; street, highway or railroad marker 
or other sign for the regulation or designation of street, highway or railroad 
travel such person, upon conviction, shall be fined not less than One Hundred 
Dollars ($100.00) nor more than Five Hundred Dollars ($500.00), or be 
imprisoned not longer than thirty (30) days in the county jail, or both. 

(5) It shall be the duty of all sheriffs, deputy sheriffs, constables, conser- 
vation officers and peace officers of this state to enforce the provisions of this 
section. 

(6) If any subsection, paragraph, sentence, clause, phrase or any part of 
this section is hereafter declared to be unconstitutional or void, or if for any 
reason is declared to be invalid or of no effect, the remaining subsections, 
paragraphs, sentences, clauses, phrases or parts thereof shall be in no manner 
affected thereby but shall remain in full force and effect. 
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SOURCES: Codes, 1857, ch. 64, art. 365; 1871, § 2870; 1880, § 2941; 1892, § 1148; 
1906, § 1226; Hemingway's 1917, § 956; 1930, § 983; 1942, § 2213; Laws, 
1964, ch. 349; Laws, 1971, ch. 443, § 1; Laws, 1974, ch. 569, § 23; Laws, 1982, 
ch. 454; Laws, 1985, ch. 452, § 17; Laws, 1990, ch. 528, § 1; Laws, 2008, ch. 
386, § 1; Laws, 2012, ch. 341, § 1, eff from and after July 1, 2012. 



Cross References — Authority of conservation officers of Commission on Wildlife, 
Fisheries and Parks to apprehend violators, see § 49-1-44. 
Penalties for conviction of Class II violation, see § 49-7-143. 
Rates of travel over bridges, see § 65-7-41. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 



JUDICIAL DECISIONS 



1. In general. 

That part of this section which reads 
"unless permission is granted within the 
county wherein Highway 15 and 120 inter- 
sect" is unconstitutional and should be 
stricken from the act; the remaining por- 
tion of the statute is constitutional. The 
1974 amendment to the statute limits the 
violation to streets, public highways and 
railroads within the boundaries of hunt- 
ing clubs in the state, and the law previ- 
ous thereto making it a violation to hunt 



or race on, or shoot on or across any street 
or public highway in the state of Missis- 
sippi has been completely changed. Quinn 
v. Branning, 404 So. 2d 1018 (Miss. 1981). 

Conviction of shooting in public high- 
ways will not be reversed for defects in 
affidavit, amendable on demurrer. Evans 
v. State, 92 Miss. 34, 45 So. 706 (1908). 

An indictment is good which charges 
that the defendant shot on a public high- 
way. Woods v. State, 67 Miss. 575, 7 So. 
495 (1890). 



ATTORNEY GENERAL OPINIONS 



Section 49-7-49 should not be used to 
replace subsection (1) of this section dur- 
ing closed seasons on deer and turkey; 
Section 49-7-49 would apply to this sec- 
tion in cases whereby suspect was in pos- 



session of dead bodies of wild birds or wild 
animals while on public highways, at 
which time it would be prima facie evi- 
dence that such person was hunting. 
Breland, June 9, 1993, A.G. Op. #93-0376. 



RESEARCH REFERENCES 



ALR. Liability of public authority for 1192. 
injury arising out of automobile race con- CJS. 40 C.J.S., Highways §§ 322-326. 
ducted on street or highway. 80 A.L.R.3d 

§ 97-15-15. Keeper of ferry, toll-bridge or causeway; charging 
excessive toll. 

Any keeper of any public ferry, toll-bridge, or causeway, who shall demand 
or receive from any person any rate of toll not allowed by the order of the board 
of supervisors of the county in which the same may be kept, shall, for each 
offense, on conviction thereof, be fined not more than fifty dollars. 



748 



Offenses Affecting Highways, Etc. § 97-15-19 



SOURCES: Codes, Hutchinson's 1848, ch. 10, art. 7(38); 1857, ch. 64, art. 155; 
1871, § 2618; 1880, § 2865; 1892, § 1139; 1906, § 1217; Hemingway's 1917, 
§ 947; 1930, § 974; 1942, § 2204. 

Cross References — Keepers of toll bridges and ferries, see §§ 65-21-9, 65-27-5. 
Displaying tables of rates of tolls, see § 65-27-17. 

RESEARCH REFERENCES 

Am Jur. 35A Am. Jur. 2d, Ferries § 55, CJS. 11 C.J.S., Bridges § 70. 
56. 36A C.J.S., Ferries § 34. 

40 Am. Jur. 2d, Highways, Streets, and 
Bridges §§ 692 et seq., 701. 

§ 97-15-17. Keeper of ferry, toll-bridge or causeway; failure to 
give bond; suffering bridge, etc. to be out of order. 

If any owner or keeper of a public ferry, toll-bridge, or causeway, shall fail 
to give bond as required by law, or shall suffer said ferry, bridge, or causeway, 
or any part or appurtenance thereof, to be out of good repair for more than five 
days at any one time, such owner or keeper, or both, shall, on conviction 
thereof, be fined not more than fifty dollars. 

SOURCES: Codes, Hutchinson's 1848, ch. 10, art. 7(39); 1857, ch. 64, art. 156; 
1871, § 2619; 1880, § 2866; 1892, § 1140; 1906, § 1218; Hemingway's 1917, 
§ 948; 1930, § 975; 1942, § 2205. 

Cross References — Bond of keepers of toll bridges and ferries, see §§ 65-21-9, 
65-27-5. 

Displaying rates of tolls, see § 65-27-17. 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Highways, CJS. 11 C.J.S., Bridges § 56. 
Streets, and Bridges § 85. 40 C.J.S., Highways §§ 213, 218. 

§ 97-15-19. Keeper of ferry, toll-bridge or causeway; unrea- 
sonable detention of person. 

If any person shall be unreasonably detained, at any time, at any public 
ferry, toll-bridge, or causeway, by the carelessness, negligence, or wilfulness of 
the owner or keeper thereof, such owner or keeper, upon conviction, shall be 
fined not more than fifty dollars. 

SOURCES: Codes, Hutchinson's 1848, ch. 10, art. 7(36); 1857, ch. 64, art. 154; 
1871, § 2617; 1880, § 2864; 1892, § 1138; 1906, § 1216; Hemingway's 1917, 
§ 946; 1930, § 973; 1942, § 2203. 

Cross References — Toll bridges and ferries, see §§ 65-21-7 et seq. 
Ferries, generally, see §§ 65-27-1 et seq. 
Duties of ferrymen, see § 65-27-15. 
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RESEARCH REFERENCES 

Am Jur. 40 Am. Jur. 2d, Highways, 
Streets, and Bridges § 701. 
CJS. 36AC.J.S., Ferries § 34. 

§ 97-15-21. Levees; breaking enclosures; depositing trash, 
etc., or storing commodities; damaging. 

If any person shall willfully cut, break down, remove, destroy or damage 
any cattle gap or any fence or part thereof erected by any board of levee 
commissioners or the agents or employees of said board of levee commissioners 
for the purpose of enclosing any levee right-of-way under the control of said 
board of levee commissioners or who shall break down, remove or destroy any 
gate in any such fence, or shall willfully leave unclosed and open any such gate 
after having opened same, or make said levee or said levee right-of-way a place 
of deposit or storage for any woodpiles or refuse, garbage or dead animals or 
any cotton, lumber, bricks or any other commodities, or who shall willfully do 
any material damage injurious to said levee, such person or persons shall be 
guilty of a misdemeanor and, on conviction, shall be fined not less than One 
Hundred Dollars ($100.00) nor more than One Thousand Dollars ($1,000.00) 
for each offense. In addition to the penalties herein provided for, if any levee 
board is required to remove any such forbidden objects herein described, the 
owner or owners of such forbidden objects shall be liable in damages to the 
levee board for the cost of removing such objects, which damages may be 
recovered in a court action brought for that purpose; and the said levee board 
shall have a right of action against any person for any other damage sustained 
to the levee or levee right-of-way by reason of a violation of this section. 

SOURCES: Codes, Hemingway's 1917, § 1006; 1930, § 1035; 1942, § 2267; Laws, 
1906, ch. 126; Laws, 1948, ch. 357; Laws, 1968, ch. 353, § 1; Laws, 1999, ch. 
433, § 1; Laws, 2008, ch. 386, § 2, eff from and after July 1, 2008. 

Cross References — Authority of conservation officers of Commission on Wildlife, 
Fisheries and Parks to apprehend violators, see § 49-1-44. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

Am Jur. 50 Am. Jur. 2d, Levees and CJS. 52B C.J.S., Levees and Flood Con- 
Flood Control §§ 1 et seq. trol § 25. 

§ 97-15-23. Levees; disfiguring, etc., or excavating dirt or 
sand on levee right-of-way. 

If any person or persons shall willfully cut into, mutilate or disfigure any 
levee or excavate dirt or sand from the right-of-way owned by any board of 
levee commissioners or any part thereof, or trespass upon said levee in 
violation of posted regulations, without being authorized to do so by the said 
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board of levee commissioners, such person or persons shall be guilty of a 
misdemeanor, and on conviction shall be fined not less than One Hundred 
Dollars ($100.00) nor more than One Thousand Dollars ($1,000.00) for each 
offense, or shall be confined in the county jail for a term not exceeding thirty 
(30) days, or by both such fine and imprisonment in the discretion of the court. 

SOURCES: Codes, Hemingway's 1917, § 1005; 1930, § 1034; 1942, § 2266; Laws, 
1906, ch. 129; Laws, 1979, ch. 395; Laws, 1999, ch. 433, § 2; Laws, 2008, ch. 
386, § 3, eff from and after July 1, 2008. 

Cross References — Authority of conservation officers of Commission on Wildlife, 
Fisheries and Parks to apprehend violators, see § 49-1-44. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

Am Jur. 50 Am. Jur. 2d, Levees and CJS. 52B C.J.S., Levees and Flood Con- 
Flood Control §§ 1 et seq. trol § 25. 

§ 97-15-25. Levees; maliciously cutting, destroying, etc. 

If any person shall wilfully or maliciously cut, break, injure, or destroy any 
levee constructed by authority of law, he shall, on conviction, be imprisoned in 
the penitentiary not more than five years. 

SOURCES: Codes, 1857, ch. 64, art. 198; 1871, § 2705; 1880, § 2914; 1892, § 1196; 
1906, § 1274; Hemingway's 1917, § 1004; 1930, § 1033; 1942, § 2265. 

Cross References — Authority of conservation officers of Commission on Wildlife, 
Fisheries and Parks to apprehend violators, see § 49-1-44. 

RESEARCH REFERENCES 

Am Jur. 50 Am. Jur. 2d, Levees and CJS. 52B C.J.S., Levees and Flood Con- 
Flood Control §§ 1 et seq. trol § 25. 

§ 97-15-27. Levees; hunting or engaging in target practice 
upon mainline levee structure or right-of-way. 

If any person shall hunt or engage in target practice upon any levee 
structure erected by any board of levee commissioners, the entire landside 
right-of-way of the levee structure or the riverside right-of-way of the levee 
structure within a distance of two hundred (200) feet from the toe of the levee 
structure, the person or persons shall, upon conviction, be punished as 
provided in Section 49-7-141(1) for Class I violations of the game and fish laws. 

SOURCES: Codes, 1942, § 2267.1; Laws, 1968, ch. 353, § 2; Laws, 1999, ch. 433, 
§ 3; Laws, 2008, ch. 386, § 4; Laws, 2014, ch. 408, § 1, eff from and after July 
1, 2014. 
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Amendment Notes — The 2014 amendment substituted "the levee" for "said levee" 
in four places, and "the person or persons shall, upon conviction be punished as 
provided in Section 49-7-141(1) for Class I violations of the game and fish laws" for 
"such person or persons shall be quilty of a misdemeanor, and on conviction, shall be 
fined not less than One Hundred Dollars ($100.00) nor more than Five Hundred Dollars 
($500.00) for each offense." 

Cross References — Authority of conservation officers of Commission on Wildlife, 
Fisheries and Parks to apprehend violators, see § 49-1-44. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

§ 97-15-29. Littering highways and private property with 
trash or substance likely to cause fire; civil liability; fines; 
disposition of proceeds. 

(1) Anyone who shall put, throw, dump or leave on the roads and 
highways of this state, or within the limits of the rights-of-way of such roads 
and highways, or upon any private property, any cigarette or cigar stubs, or 
any other thing or substance likely to ignite the grass or underbrush on a road 
or highway, in addition to being civilly liable for all damages caused by such act 
shall, upon conviction, be guilty of a misdemeanor and punished as provided by 
subsection (3) of this section. 

(2) The Department of Transportation is authorized to erect warning 
signs along the roads and highways of this state advising the public of the 
existence of this section and of the penalty for the violation thereof and is 
further authorized to install receptacles at reasonable intervals along the 
roads and highways of this state to be used as containers for trash and rubbish 
and for the convenience of the public using such roads and highways. 

(3) Any person found guilty of the violation of this section shall, upon 
conviction, be fined not less than Fifty Dollars ($50.00) nor more than Two 
Hundred Fifty Dollars ($250.00). The proceeds of such fines shall be expended 
by the collecting jurisdiction solely for the purpose of funding local litter 
prevention programs or projects or local or school litter education programs as 
recommended by the statewide litter prevention program of Keep Mississippi 
Beautiful, Inc. 

(4) As a part of the fine imposed by subsection (3) above, a person 
convicted for an offense upon which fines are imposed by this section may be 
required to perform the following, and a person convicted for a second or 
subsequent offense upon which fines are imposed by this section shall be 
required to: 

(a) Remove or render harmless, in accordance with written direction, as 
appropriate, from the Department of Environmental Quality or local law 
enforcement authorities, the unlawfully discarded solid waste; 

(b) Repair or restore property damaged by, or pay damages for any 
damage arising out of the unlawfully discarded solid waste; 

(c) Perform community public service relating to the removal of any 
unlawfully discarded solid waste or to the restoration of any area polluted by 
unlawfully discarded solid waste; and 
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(d) Pay all reasonable investigative and prosecutorial expenses and 
costs to the investigative and/or prosecutorial agency or agencies. 

(5) Upon a second or subsequent conviction of an offense upon which fines 
are imposed by this section, the minimum and maximum fines shall be 
doubled. 

(6) When any litter is thrown or discarded from a motor vehicle, the 
operator of the motor vehicle shall be deemed in violation of this section. 

(7) There shall be imposed and collected an assessment of Fifty Dollars 
($50.00) on each violation of this section. The assessment shall be deposited 
into the Law Enforcement Officers Monument Fund created in Section 39-5-71. 
After the monument is constructed, the assessment shall not be deposited into 
the fund. The assessment shall then be deposited with the Postsecondary 
Education Financial Assistance Board to be used for the scholarship program 
for children of deceased or disabled law enforcement officers and firemen as 
provided by Section 37-106-39. 

(8) It shall be the duty of all law enforcement officers to enforce the 
provisions of this section. 

(9) This section shall not prohibit the storage of ties and machinery by a 
railroad on its right-of-way where the highway right-of-way extends to within 
a few feet of the railroad roadbed. 

SOURCES: Codes, 1942, § 2214.5; Laws, 1956, ch. 243; Laws, 1958, ch. 238, 
§§ 1-8; Laws, 1964, ch. 350, §§ 1, 2 [M 1, 2]; Laws, 1973, ch. 351, § 1; Laws, 
1988, ch. 574, § 3; Laws, 1990, ch. 329, § 13; Laws, 1991, ch. 531, § 24; Laws, 
1994, ch. 543, § 3; Laws, 1995, ch. 500, § 1; Laws, 2000, ch. 421, § 1; Laws, 
2007, ch. 509, § 1; Laws, 2012, ch. 554, § 7; Laws, 2014, ch. 538, § 43, eff from 
and after July 1, 2014. 

Amendment Notes — The 2012 amendment deleted (7), which read: "Assessments 
collected under subsection (4) of Section 99-19-73 from persons convicted of a violation 
of this section shall be deposited to the credit of the Statewide Litter Prevention Fund 
created in Section 65-1-167"; redesignated former (8) through (10) as (7) through (9); 
and in present (7), deleted "In addition to the assessments collected under subsection 
(4) of Section 99-19-73" from the beginning. 

The 2014 amendment substituted "Postsecondary Education Financial Assistance 
Board" for "Board of Trustees of State Institutions of Higher Learning" and "Section 
37-106-39" for "Sections 37-107-1 through 37-107-9" in the last sentence of (7). 

Cross References — Requirement that trucks or other vehicles be covered when 
hauling solid waste, see §§ 17-17-11, 17-17-29. 

Disposal of waste tires and lead acid batteries, and right-to-throw-away program, see 
§§ 17-17-401 et seq. 

Highway safety patrol, see §§ 45-3-1 et seq. 

Authority of conservation officers of Commission on Wildlife, Fisheries and Parks to 
apprehend violators, see § 49-1-44. 

Department of Environmental Quality generally, see §§ 49-2-1 et seq. 

Powers and duties of the highway commission, generally, see § 65-1-8. 

Contract with Keep Mississippi Beautiful, Inc. for development of comprehensive 
statewide litter prevention program, see § 65-1-165. 

Dumping of dead wildlife, wildlife parts or waste in or on highways, private property, 
lakes, navigable waters, etc., see § 97-15-32. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 
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ATTORNEY GENERAL OPINIONS 

A violation of this section may be en- citation ticket. Cruber, Mar. 28, 2003, A.G. 
forced with either a general affidavit or a Op. #03-0130. 

RESEARCH REFERENCES 

ALR. Liability of highway user for inju- Am Jur. 40 Am. Jur. 2d, Highways, 
ries resulting from failure to remove or Streets, and Bridges §§ 668 et seq., 677. 
protect against material spilled from ve- 
hicle onto public street or highway. 34 
A.L.R.4th 520. 

§ 97-15-30. Penalties for unauthorized dumping of solid 
wastes; "commercial purpose" defined. 

(1) For purposes of this section the term "commercial purpose" means for 
the purpose of economic gain. 

(2) (a) Except as authorized by law or permit, it is unlawful for any person 
to throw, scatter, spill or place, or cause to be thrown, scattered, spilled, or 
placed, or otherwise disposed of, any solid waste in any of the following 
manners or amounts: 

(i) In or on any public highway, road, street, alley or thoroughfare, 
including any portion of the right-of-way thereof, or any other public 
lands, except in containers or areas lawfully provided therefor. When any 
solid waste is thrown or discarded from a motor vehicle, the operator or 
owner of the motor vehicle, or both, shall be deemed in violation of this 
section; 

(ii) In or on any waters of the state. When any solid waste is thrown 
or discarded from a vessel, the operator or owner of the boat, or both, shall 
be deemed in violation of this section; or 

(iii) In or on any private property, unless prior written consent of the 
owner has been given and the solid waste will not cause a public nuisance 
or be in violation of any other state or local law, rule or regulation; 

(iv) Raw human waste from any train, aircraft, motor vehicle or 
vessel upon the public or private lands or waters of the state. 

(b) Nothing in this section shall prohibit acts authorized pursuant to 
Section 17-17-13. 

(3) (a) Any person who violates this section in an amount not exceeding 
fifteen (15) pounds in weight or twenty-seven (27) cubic feet in volume and 
not for commercial purposes is guilty of littering and subject to a fine as 
provided in Section 97-15-29. 

(b) Any person who violates this section in an amount exceeding fifteen 
(15) pounds or twenty-seven (27) cubic feet in volume, but not exceeding five 
hundred (500) pounds in weight or one hundred (100) cubic feet in volume 
and not for commercial purposes is guilty of a misdemeanor and subject to a 
fine of not less than One Hundred Dollars ($100.00), nor more than One 
Thousand Dollars ($1,000.00), or to imprisonment for a term of not more 
than one (1) year, or both. 
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(c) Any person who violates this section in an amount exceeding five 
hundred (500) pounds in weight or one hundred (100) cubic feet in volume, 
or in any amount or volume of solid waste for commercial purposes, or in any 
amount or volume of hazardous waste is guilty of a felony and subject to a 
fine of not less than Five Hundred Dollars ($500.00), nor more than Fifty 
Thousand Dollars ($50,000.00) or to imprisonment for a term of not more 
than five (5) years, or both. For purposes of the fine, each day shall constitute 
a separate violation. 

(d) In addition to any other fines, penalties or injunctive relief pre- 
scribed by law, a person convicted under subsections (3)(b) or (3)(c) of this 
section shall: 

(i) Remove or render harmless, in accordance with written direction 
from the Department of Environmental Quality, the unlawfully discarded 
solid waste; 

(ii) Repair or restore property damaged by, or pay damages for any 
damage arising out of the unlawfully discarded solid waste; 

(iii) Perform community public service relating to the removal of any 
unlawfully discarded solid waste or to the restoration of an area polluted 
by unlawfully discarded solid waste; and 

(iv) Pay all reasonable investigative and prosecutorial expenses and 
costs to the investigative and/or prosecutorial agency or agencies. 

(e) If a conviction under subsection (3) of this section is for a violation 
committed after a first conviction of that person under this section, the 
maximum punishment under the respective paragraphs shall be doubled 
with respect to both fine and imprisonment. 

(4) A court may enjoin a violation of subsection (2) of this section. 

(5) Any motor vehicle, vessel, aircraft, container, crane, winch, or machine 
used in a felony violation of this section may be seized with process or without 
process if a law enforcement officer has probable cause to believe that the 
property was used in violation of that section. The seized property shall be 
subject to an administrative and/or judicial forfeiture by the same standards 
and procedures provided under Sections 41-29-176 through 41-29-185. 

(6) In the criminal trial of any person charged with violating subsection 
(2) of this section, the defendant must affirmatively show that he had authority 
to discard the solid waste. 

(7) Any person who conspires to commit a violation of this section shall be 
punished in accordance with the underlying offense set forth in this section. 

(8) It shall be the duty of all law enforcement officers to enforce the 
provisions of this chapter. 

(9) All prosecutions for felony violations of this section shall be instituted 
only by the Attorney General, his designee, the district attorney of the district 
in which the violation occurred or his designee and shall be conducted in the 
name of the people of the State of Mississippi. In the prosecution of any 
criminal proceeding under this section by the Attorney General, or his 
designee, and in any proceeding before a grand jury in connection therewith, 
the Attorney General or his designee shall exercise all the powers and perform 
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all the duties which the district attorney would otherwise be authorized or 
required to exercise or perform. The Attorney General shall have the authority 
to issue and serve subpoenas for any felony violation in the same manner as 
prescribed under Section 7-5-59. 

(10) Jurisdiction for all felony violations shall be in the circuit court of the 
county in which the violation occurred. 

(11) Nothing in this section shall limit the authority of the department to 
enforce the provisions of the Solid Waste Disposal Law or shall limit the 
authority of any state or local agency to enforce any other laws, rules or 
ordinances. 

(12) The Department of Transportation may erect warning signs along 
the roads and highways of this state advising the public of the existence of 
these sections and of the penalty for the violation thereof. 

(13) This section shall not prohibit the storage of ties poles, other 
materials and machinery by a railroad or a public utility on its right-of-way. 
This section does not apply to any vehicle transporting agricultural products or 
supplies when the solid waste from that vehicle is a nontoxic, biodegradable 
agricultural product or supply. 

( 14) The Attorney General may pay an award, not to exceed Ten Thousand 
Dollars ($10,000.00) to any person who furnishes information or services that 
lead to a felony criminal conviction for any violation of this section. The 
payment shall be subject to available appropriations for those purposes as 
provided in annual appropriation acts. Any officer or employee of the United 
States or any state or local government who furnishes information or renders 
service in the performance of an official duty is ineligible for payment under 
this subsection. 

SOURCES: Laws, 1994, ch. 543, § 1, eff from and after July 1, 1994. 

RESEARCH REFERENCES 

Am Jur. 42 Am. Jur. 2d, Injunctions 61A Am. Jur. 2d, Pollution Control 
§ 152. §§ 558 et seq. 

§ 97-15-31. Littering highways, streets, sidewalks, etc. with 
tacks, glass or other damaging objects. 

It shall be unlawful for any person, or corporation acting through any 
employee or agent, to knowingly or wilfully or carelessly place glass, nails, 
tacks, or other objects which may damage the property of another, in any 
public street, highway, alley-way, or sidewalk. If said person or corporation 
shall not immediately gather up and remove same, he or it shall be guilty of a 
misdemeanor, and upon conviction shall be fined not less than five dollars nor 
more than one hundred dollars for each offense, and in addition shall be liable 
to any person injured thereby, or injury to his property, for two times the 
amount of actual damage sustained. 
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SOURCES: Codes, Hemingway's 1921 Supp. § 1142i; 1930, § 984; 1942, § 2214; 
Laws, 1920, ch. 204. 

Cross References — Authority of conservation officers of Commission on Wildlife, 
Fisheries and Parks to apprehend violators, see § 49-1-44. 
Prohibition against obstruction of roads, see § 65-7-7. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

ALR. Standard of proof as to conduct Am Jur. 40 Am. Jur. 2d, Highways, 
underlying punitive damage awards — Streets, and Bridges §§ 668 et seq., 677. 
modern status. 58 A.L.R.4th 878. 

§ 97-15-32. Dumping of dead wildlife, wildlife parts or waste 
in or on highways, private property, lakes, navigable waters, 
etc.; penalties. 

(1) Anyone who puts, throws or dumps on the streets, roads or highways 
within this state, or within the limits of the rights-of-way of such streets, roads 
or highways, or in the lakes, streams, rivers or navigable waters or upon any 
private property without permission of the owner of such property, any dead 
wildlife, wildlife parts or waste, in addition to being civilly liable for all 
damages caused by such act, upon conviction, shall be guilty of a misdemeanor 
and punished as provided in this section. 

(2) Any person found guilty of the violation of this section shall, upon 
conviction, be fined not less than Two Hundred Dollars ($200.00) nor more 
than Four Hundred Dollars ($400.00). 

(3) A person convicted for a first offense under this section may be 
required to perform the following, and a person convicted for a second or 
subsequent offense shall be required to: 

(a) Remove the unlawfully discarded dead wildlife or waste; 

(b) Restore property damaged by, or pay damages for any damage 
arising out of the unlawfully discarded dead wildlife or waste; 

(c) Perform community public service relating to the removal of any 
unlawfully discarded dead wildlife or waste or to the restoration of any area 
polluted by unlawfully discarded dead wildlife or waste; and 

(d) Pay all reasonable investigative and prosecutorial expenses and 
costs to the investigative and/or prosecutorial agency or agencies. 

(4) It shall be the duty of all law enforcement officers to enforce the 
provisions of this section. 

SOURCES: Laws, 2007, ch. 509, § 2, eff from and after July 1, 2007. 
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§ 97-15-33. Obstructing, injuring, destroying bridge, cause- 
way or ferry. 

If any person shall wilfully obstruct, break, injure, or destroy any bridge, 
causeway, or ferry, or any appurtenances thereof which shall have been 
established for the convenience of the public by the proper authority, he shall, 
on conviction, be fined not more than one hundred dollars, and shall be liable, 
further, for all damages occasioned by such wrongful act. 

SOURCES: Codes, Hutchinson's 1848, ch. 10, art. 10(1); 1857, ch. 64, art. 157; 
1871, § 2620; 1880, § 2867; 1892, § 1141; 1906, § 1219; Hemingway's 1917, 
§ 949; 1930, § 976; 1942, § 2206. 

Cross References — Prohibition against obstruction of roads and waterways, see 
§ 65-7-7. 

RESEARCH REFERENCES 

Am Jur. 40 Am. Jur. 2d, Highways, CJS. 11 C.J.S., Bridges § 56. 
Streets, and Bridges §§ 678, 679. 40 C.J.S., Highways §§ 269, 270. 

§ 97-15-35. Obstructing or injuring plank-road, covered, or 
other roads. 

If any person shall wantonly or negligently obstruct or injure any 
plank-road, or any covered road, or other roads, on conviction thereof, he shall 
be fined not more than five hundred dollars, or imprisoned not longer than six 
months in the county jail, or both. 

SOURCES: Codes, 1857, ch. 64, art. 163; 1871, § 2626; 1880, § 2873; 1892, § 1147; 
1906, § 1225; Hemingway's 1917, § 955; 1930, § 982; 1942, § 2212. 

Cross References — Prohibition against obstruction of roads and waterways, see 
§ 65-7-7. 

RESEARCH REFERENCES 

Am Jur. 40 Am. Jur. 2d, Highways, 
Streets, and Bridges §§ 678, 679. 
CJS. 40 C.J.S., Highways §§ 269, 270. 

§ 97-15-37. Obstructing public highway. 

If any person shall fell any bush or tree into any public highway, or 
obstruct the same in any manner whatever, and shall not remove the 
obstruction immediately, it shall be deemed a misdemeanor, and, on conviction 
thereof the offender, in addition to the penalty recoverable by law, shall be 
fined not more than fifty dollars or be imprisoned not more than one week. 
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SOURCES: Codes, Hutchinson's 1848, ch. 10, art. 7(32); 1857, ch. 64, art. 160; 
1871, § 2623; 1880, § 2871; 1892, § 1145; 1906, § 1223; Hemingway's 1917, 
§ 953; 1930, § 980; 1942, § 2210. 



Cross References — Prohibition against obstruction of roads and waterways, see 
§ 65-7-7. 

Another section derived from same 1942 code section, see § 97-15-39. 

Intentional or wilful obstruction, or interference with use, of streets and highways, 
see §§ 97-35-23, 97-35-25. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 



JUDICIAL DECISIONS 



1. In general. 

The prerequisites required by Code 
1892, § 3892 (Code 1906, § 4400; 
Hemingway's Code 1927, § 8340), are es- 
sential to a valid petition, and a road laid 
out without them is no road and an ob- 
struction to it no crime under this section 
[Code 1942, § 2210]. State v. Morgan, 79 
Miss. 659, 31 So. 338 (1902). 

This section [Code 1942, § 2210] has no 
reference to a street in a municipality 



(Magers v. Okolona, H. & C. C. R. Co. 174 
M 860, 165 So 416) even though the street 
had, prior to incorporation, been a public 
road. Blocker v. State, 72 Miss. 720, 18 So. 
388 (1895). 

This section [Code 1942, § 2210] ap- 
plies where the obstruction is caused by 
positive use of physical means; mere omis- 
sion to repair a bridge is not within the 
section. Vicksburg & M.R.R. v. State, 64 
Miss. 5, 8 So. 128 (1886). 



RESEARCH REFERENCES 



Am Jur. 40 Am. Jur. 2d, Highways, 
Streets, and Bridges §§ 678, 679. 
CJS. 40 C.J.S., Highways §§ 269, 270. 



§ 97-15-39. Obstructing waterways; felling tree or bush into 
stream or canal or obstructing in any way. 

If any person shall fell any bush or tree into a stream or canal not less than 
one hundred and fifty (150) feet wide, or obstruct the same in any way 
whatever, and shall not remove the obstruction immediately, it shall be 
deemed a misdemeanor, and, on conviction thereof, the offender, in addition to 
the penalty recoverable by law, shall be fined not more than fifty dollars or be 
imprisoned not more than one week. 

SOURCES: Codes, Hutchinson's 1848, ch. 10, art. 7(32); 1857, ch. 64, art. 160; 
1871, § 2623; 1880, § 2871; 1892, § 1145; 1906, § 1223; Hemingway's 1917, 
§ 953; 1930, § 980; 1942, § 2210. 

Cross References — Authority of conservation officers of Commission on Wildlife, 
Fisheries and Parks to apprehend violators, see § 49-1-44. 
Obstruction of streams, see § 51-1-7. 

Prohibition against obstruction of roads and waterways, see § 65-7-7. 
Another section derived from same 1942 code section, see § 97-15-37. 
Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 
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JUDICIAL DECISIONS 

1. In general. sion to repair a bridge is not within the 

This section [Code 1942, § 2210] ap- section. Vicksburg & M.R.R. v. State, 64 

plies where the obstruction is caused by Miss. 5, 8 So. 128 (1886). 
positive use of physical means; mere omis- 

RESEARCH REFERENCES 

Am Jur. 78 Am. Jur. 2d, Waters § 188. emphasis upon Mississippi law. 59 Miss. 
CJS. 93 C.J.S., Waters §§ 19, 20. L. J. 387, Fall 1989. 

Law Reviews. Ogletree, A primer con- 
cerning industrial timber litigation with 

§ 97-15-41. Obstructing waterways; felling trees in excess of 
six inches in diameter into running stream. 

It shall be unlawful and a misdemeanor for any person, firm, corporation, 
association or organization to push, fell or cut trees, in excess of six (6) inches 
in diameter, into a running stream, or deposit or leave in a running stream, 
trees, in excess of six (6) inches in diameter, logs in excess of six (6) inches in 
diameter or tree tops, without removing the same immediately, in such cases 
where such will materially impede the flow of or navigation upon such running 
stream. 

Any violation of this section shall be punishable by a fine of not less than 
twenty-five dollars ($25.00) and not more than two hundred dollars ($200.00). 

Provided, however, that the provisions of this section shall not apply to the 
rafting and movement of logs in a running stream in the customary manner 
and for commercial purposes. Provided, however, the provisions of this section 
shall not be construed to affect in any way the riparian rights of any person, 
firm, corporation, association or organization. 

SOURCES: Codes, 1942, § 2415.5; Laws, 1966, eh. 394, § 1, eff from and after 
passage (approved June 3, 1966). 

Cross References — Authority of conservation officers of Commission on Wildlife, 
Fisheries and Parks to apprehend violators, see § 49-1-44. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

JUDICIAL DECISIONS 



1. In general. 

The evidence was sufficient to support 
the chancellor's holding that defendants' 
logging operation, which had left treetops 
in excess of six inches in diameter in a 
drainage canal, was the sole proximate 
cause of plaintiff's inadequate drainage, 
in violation of this section, where, not- 
withstanding the natural erosion of the 



drainage canal which continued during 
the years in question and the activity of 
beavers, who had been in the area long 
before the timber cutters, the heaviest 
rainfall in the two years in question had 
occurred approximately one month prior 
to planting season, and there would nor- 
mally have been plenty of time for the 
waters to drain prior to planting. Georgia 
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Pac. Corp. v. Armstrong, 451 So. 2d 201 
(Miss. 1984). 

RESEARCH REFERENCES 

Am Jur. 78 Am. Jur. 2d, Waters § 188. Law Reviews. Ogletree, A primer con- 

27 Am. Jur. Proof of Facts 2d 639, Fail- cerning industrial timber litigation with 

ure to Exercise Due Care to Prevent Fall emphasis upon Mississippi law. 59 Miss. 

of Tree. L. J. 387, Fall 1989. 
CJS. 93 C.J.S., Waters §§ 19, 20. 

§ 97-15-43. Obstructing waterways; navigable channel. 

If any captain or master of a vessel, or any person, shall obstruct, or cause 
to be obstructed, any navigable bay, river, creek, or other navigable channel or 
pass thereof, in any manner whatever, or shall discharge any ballast in any 
harbor or place other than that designated by the harbor commissioners 
therefor, on conviction thereof, the offender shall be fined not more than one 
thousand dollars, or imprisoned not longer than six months, or both. 

SOURCES: Codes, Hutchinson's 1848, ch. 10, art. 7(41); 1857, ch. 64, art. 161; 
1871, § 2624; 1880, § 2872; 1892, § 1146; 1906, § 1224; Hemingway's 1917, 
§ 954; 1930, § 981; 1942, § 2211. 

Cross References — Authority of conservation officers of Commission on Wildlife, 
Fisheries and Parks to apprehend violators, see § 49-1-44. 
Obstruction of streams, see § 51-1-7. 

Prohibition against obstruction of roads and waterways, see § 65-7-7. 

RESEARCH REFERENCES 

Am Jur. 78 Am. Jur. 2d, Waters § 188. 
CJS. 93 C.J.S., Waters §§ 19, 20. 

§ 97-15-45. Obstructing waterways; permanently obstructing 
navigable waters. 

If any person shall, in any manner, permanently obstruct any of the 
navigable waters, or shall place any obstruction therein and not remove the 
same within a reasonable time, the person offending shall be guiltjr of a 
misdemeanor, and, on conviction shall be punished by a fine of not more than 
fifty dollars or by imprisonment in the county jail not more than thirty days, or 
both. 

SOURCES: Codes, 1892, § 1326; 1906, § 1397; Hemingway's 1917, § 1140; 1930, 
§ 1171; 1942, § 2414; Laws, 1898, ch. 89; Laws, 1932, ch. 239. 

Cross References — Constitutional provision concerning obstruction of navigable 
waters, see Miss Const Art. 4, § 81. 

Statutory definition of navigable waters, see § 1-3-31. 

Authority of conservation officers of Commission on Wildlife, Fisheries and Parks to 
apprehend violators, see § 49-1-44. 
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Mississippi Air and Water Pollution Control Law, see §§ 49-17-1 et seq. 

Obstructions of streams, see §§ 51-1-5, 51-1-7. 

Pearl River Water Supply District, see §§ 51-9-121 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

ALR. Liability for pollution of subterra- Am Jur. 78 Am. Jur. 2d, Waters § 188. 
nean waters. 38 A.L.R.2d 1265. CJS. 93 C.J.S., Waters §§ 19, 20. 

Measure and element of damages for 
pollution of well, cistern or spring. 76 
A.L.R.4th 629. 

§ 97-15-47. Road overseers; refusing or neglecting duty. 

All overseers of roads who shall refuse or neglect to do their duty, in any 
respect, as required by law, after notice of their appointment as such, shall, on 
conviction, for each neglect be fined not more than fifty dollars. 

SOURCES: Codes, Hutchinson's 1848, ch. 10, art. 7(15); 1857, ch. 64, art. 158; 
1871, § 2621; 1880, § 2868; 1892, § 1142; 1906, § 1220; Hemingway's 1917, 
§ 950; 1930, § 977; 1942, § 2207. 

Cross References — Liability of contractor, overseer, or supervisor for neglect of 
duty, see § 65-7-119. 

RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Highways, 
Streets, and Bridges § 85. 
CJS. 40 C.J.S., Highways §§ 213, 218. 

§ 97-15-49. Road overseers; suffering road to remain out of 
repair. 

If any person shall suffer any public road of which he is the overseer to 
remain out of repair for more than ten days at any one time, unless hindered 
by extreme bad weather, or other unavoidable cause, on conviction thereof he 
shall be fined not more than fifty dollars. 

SOURCES: Codes, Hutchinson's 1848, ch. 10, art. 7(15); 1857, ch. 64, art. 162; 
1871, § 2625; 1880, § 2869; 1892, § 1143; 1906, § 1221; Hemingway's 1917, 
§ 951; 1930, § 978; 1942, § 2208. 

Cross References — Liability of contractor, overseer, or supervisor for neglect of 
duty, see § 65-7-119. 
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RESEARCH REFERENCES 

Am Jur. 39 Am. Jur. 2d, Highways, 
Streets, and Bridges § 85. 
CJS. 40 C.J.S., Highways §§ 213, 218. 

§ 97-15-51. Corporation convicted for failure to keep road, 
etc., in repair; consequences of failure to pay fine. 

When a corporation shall be convicted, on indictment for a nuisance, for 
not repairing or keeping in repair any road, causeway, bridge, or ferry, and 
shall neglect to pay the fine and costs awarded against it therefor for the space 
of three months after an execution shall have been issued for the same, then it 
shall not be lawful for such corporation, its officers, agents, or any other 
person, to demand or take any toll upon any part of its road, or any causeway, 
bridge, or ferry not kept in repair, until the fine and costs be paid. 

SOURCES: Codes, 1857, ch. 64, art. 272; 1871, § 2772; 1880, § 3022; 1892, § 1371; 
1906, § 1443; Hemingway's 1917, § 1200; 1930, § 1223; 1942, § 2466. 

Cross References — Keeping toll bridges and ferries in good repair, see § 65-21-9. 
Maintenance of toll ferries, see §§ 65-27-5, 65-27-13. 
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Crimes Against Property 

In General 97-17-1 

Defendant's Liability for Value of Property Damaged, Destroyed, Taken 
or Converted. [Repealed] 

IN GENERAL 

Sec. 

97-17-1. Arson; first degree; burning dwelling house or outbuilding. 

97-17-3. Arson; first degree; place of worship; failure to report accidental fires; 

juvenile offenders. 
97-17-4. Forfeiture of property used in commission of arson. 

97-17-5. Arson; second degree; other buildings or structures. 

97-17-7. Arson; third degree; personal property. 

97-17-9. Arson; fourth degree; attempt to burn. 

97-17-11. Arson; insured property. 

97-17-13. Arson; willfully or negligently firing woods, marsh, meadow, etc.; 
restitution of fire suppression costs. 

97-17-14. Aggravated assault upon fire fighter, law enforcement officer or emer- 
gency medical personnel by injury-causing arson. 

97-17-15. Boundary landmarks; altering or destroying. 

97-17-17. Brands of saw-logs; altering or defacing. 

97-17-19 and 97-17-21. Repealed. 

97-17-23. Burglary; breaking and entering inhabited dwelling; home invasion. 
97-17-25. Burglary; breaking out of dwelling. 
97-17-27. Repealed. 

97-17-29. Burglary; breaking inner door of dwelling by one lawfully in house. 
97-17-31. Burglary; dwelling house defined. 

97-17-33. Burglary; breaking and entering building other than dwelling; railroad 

car; vessels; automobiles. 
97-17-35. Burglary; possession of burglar's tools. 
97-17-37. Burglary; with explosives. 

97-17-39. Penalties for injuring, destroying or defacing certain cemetery property, 
public buildings, schools or churches, or property thereof. 

97-17-41. Grand larceny; felonious taking of personal property; felonious taking of 
property of established place of worship; penalties. 

97-17-42. Larceny; taking possession of or taking away a motor vehicle; second or 
subsequent offense. 

97-17-43. Petit larceny defined; penalty. 

97-17-45. Larceny; stealing bond, note, bill, securities, etc.; proof of value. 
97-17-47. Larceny; severing crops, or parts of improvements or enclosures. 
97-17-49. Larceny; shearing wool from dead sheep. 
97-17-51. Larceny; stealing dog. 

97-17-53. Larceny; knowing and willful stealing or carrying away of livestock; 

obtaining livestock by means of fraudulent conduct; prima facie evi- 
dence of fraudulent conduct; restitution. 

97-17-55. Larceny; stealing milk from cow. 

97-17-57. Repealed. 

97-17-58. Repealed. 

97-17-59. Larceny; stealing timber; restitution. 

97-17-60. Payment for timber acquired for resale; penalties. 
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Larceny; taking and carrying away certain animals or motor vehicles 

not amounting to larceny. 

Larceny; theft of rental property. 

Larceny; tenants in common. 

Larceny; under lease or rental agreement. 

Looting. 

Malicious mischief. 

Coin operated devices; description of offenses and imposition of penal- 
ties; prosecution under this section does not bar prosecution or punish- 
ment under other statutes. 
Repealed. 

Receiving stolen property; dual charges of both stealing and receiving 
same property not to be brought against single defendant in same 
jurisdiction; penalties. 

Receiving stolen property; definitions; scrap metal dealers and other 
purchasers to keep records of purchases of metal property; content of 
records; metal property to be held separate and identifiable from other 
purchases for not less than three (3) business days from date of 
purchase; inspection by law enforcement personnel; hold notice; recov- 
ery of metal property by rightful owner; restitution to dealer by 
unlawful seller; false statement of ownership; cash transactions for 
purchase of scrap metal prohibited; failure to maintain appropriate 
records; interstate transportation of metal property; purchase and 
possession of metal beer kegs and/or metal syrup tanks generally used 
by soft drink industry prohibited except in limited circumstances; sales 
and purchases of bronze memorials prohibited except in limited circum- 
stances; purchase of utility access covers or metal property identified as 
belonging to political subdivision except in limited circumstances; 
purchases of metal property from minors prohibited; limitation on hours 
of purchase; penalties. 

Registration by scrap metal dealers with office of Secretary of State 
required; penalties for violations; enforcement. 

Scrap metal dealers prohibited from paying cash or making payment of 
any kind at time of transaction for air conditioner evaporator coil or 
condenser; scrap metal dealers permitted to purchase air conditioner 
evaporator coil or condenser only from certain contractors or companies; 
payment for scrap metal to be made by check or money order and mailed 
to business address of company for whom metal being sold; penalties for 
violations. 

Removing agricultural products subject to lien from premises where 
produced. 

Removing personal property subject to lien from county, or selling same. 
Removing personal property subject to lien out of state. 
Trees; boxing pine trees. 

Trees; cutting or rafting upon lands of another. 

Trees; injuring or destroying shade or ornamental tree. 

Penalty for removal of "sea oats" or "uniola paniculata" from shores. 

Trespass; going upon inclosed land of another. 

Trespass; willful or malicious; penalty; enhanced penalties for willful 
trespass upon airport operations area. 

Trespass; destruction or carrying away of vegetation, etc. not amounting 
to larceny. 

Trespass; defacing, altering or destroying notices posted on land. 
Entering lands of another without permission; enforcement; relation to 
other statutes; dismissal of prosecution. 
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97-17-95. Trespass; entry on premises where atomic machinery, rockets and other 

dangerous devices are manufactured, etc. 
97-17-97. Trespass; going into or upon, or remaining in or upon, buildings, 

premises or lands of another after being forbidden to do so. 
97-17-99. Trespass; inciting or soliciting etc., persons to go into or upon, or remain 

in or upon, buildings, premises or lands of another. 
97-17-101. Repealed. 

97-17-103. Prohibition of recovery for injuries sustained during criminal trespass. 

§ 97-17-1. Arson; first degree; burning dwelling house or out- 
building. 

(1) Any person who willfully and maliciously sets fire to or burns or causes 
to be burned or who aids, counsels or procures the burning of any dwelling 
house, whether occupied, unoccupied or vacant, or any kitchen, shop, barn, 
stable or other outhouse that is parcel thereof, or belonging to or adjoining 
thereto, or any state-supported school building in this state whether the 
property of himself or of another, shall be guilty of arson in the first degree, and 
upon conviction thereof, be sentenced to the penitentiary for not less than five 
(5) nor more than twenty (20) years and shall pay restitution for any damage 
caused. 

(2) Any person convicted under this section shall be subject to treble 
damages for any damage caused by such person. 

(3) Any property used in the commission of the offense of arson in the first 
degree shall be subject to forfeiture as provided in Section 97-17-4. 

SOURCES: Codes, 1942, § 2006; Laws, 1932, ch. 272; Laws, 1997, ch. 473, § 1, eff 
from and after passage (approved March 27, 1997). 

Cross References — State fire marshal, see §§ 45-11-1 et seq. 
Disqualification of persons convicted of certain crimes to hold office in labor 
organizations or participate in labor management functions, see § 71-1-49. 
Reporting arson incidents, see § 83-5-89. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 
Limitations of prosecutions, generally, see § 99-1-5. 

JUDICIAL DECISIONS 



1. In general. 

2. Malice as element of crime. 

3. Indictment. 

4. Sufficiency of indictment. 

5. — Under former statutes. 

6. Corpus delicti. 

7. Evidence. 

8. Miscellaneous. 

9. Lesser-included offense. 

1. In general. 

Sentence to 20 years imprisonment 
without reduction, revocation or parole 



imposed upon defendant convicted of ar- 
son and of being habitual criminal is not 
unconstitutionally excessive where arson 
conviction is based upon defendant's hav- 
ing set occupied house on fire at both front 
and back doors and where defendant has 
prior convictions for burglary and uttering 
forgery. Jenkins v. State, 483 So. 2d 1330 
(Miss. 1986). 

It is unlawful to burn the dwelling 
house of another, even though title thereto 
may be involved in litigation, and it is not 
necessary that the state litigate the ques- 
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tion of disputed ownership with the defen- 
dant in the trial of the criminal case when 
the state is otherwise able to sufficiently 
identify the property in the indictment 
and under the proof in such manner as to 
clearly enable the accused to invoke such 
indictment and the record of his convic- 
tion in support of a plea of former jeopardy 
if subsequently charged with the same 
unlawful act. Jenkins v. State, 197 Miss. 
346, 19 So. 2d 921 (1944). 

House joined to a dwelling by an unen- 
closed gallery and roof was a part of the 
dwelling house within this section [Code 
1942, § 2006]. Spears v. State, 92 Miss. 
613, 46 So. 166 (1908). 

2. Malice as element of crime. 

Evidence was sufficient to show malice 
where the state's expert testified that his 
opinion was that the fire was set inten- 
tionally since, inter alia, the fire had two 
separate, non-connecting points of origin. 
Barnes v. State, 721 So. 2d 1130 (Ct. App. 
1998). 

Where indictment for arson was wholly 
void for failing to allege burning was ma- 
licious, validity could be challenged for 
first time on appeal from overruling of 
motion to set aside judgment. Reed v. 
State, 171 Miss. 65, 156 So. 650 (1934). 

An indictment charging, in the lan- 
guage of the statute, the wilful burning of 
goods and that it was done feloniously but 
failing to allege defendant's malice, is fa- 
tally defective. Maxwell v. State, 68 Miss. 
339, 8 So. 546 (1891). 

Malice is a necessary ingredient in the 
crime of arson at common law, and the 
indictment must charge that it was done 
"maliciously." Jesse v. State, 28 Miss. 100 
(1854). 

3. Indictment. 

Felony murder as a capital crime by 
definition requires that there be two felo- 
nies, the homicide being the intentional or 
unintentional product of the other felony. 
The elements set out in the indictment 
against defendant only charged one 
felony, that defendant killed the victim by 
setting the victim on fire and that act was 
not a capital offense; in order for defen- 
dant to have been charged with capital 
murder, defendant must have been 
charged with arson by setting the house 



trailer or sofa on fire and that defendant 
killed the victim (defendant's husband) as 
a result. Buckley v. State, 875 So. 2d 1110 
(Miss. Ct. App. 2004). 

Indictment charging that defendant 
burned a house and designated personalty 
therein, charged two offenses. State v. 
Freeman, 90 Miss. 315, 43 So. 289 (1907). 

4. Sufficiency of indictment. 

An indictment charging arson in the 
disjunctive by use of the word "or" may 
properly be amended to charge the offense 
in the conjunctive by substituting the 
word "and" for the word "or". Byrd v. 
State, 228 So. 2d 874 (Miss. 1969). 

Indictment charging defendant "did 
then and there wilfully, unlawfully and 
feloniously set fire to and burn a certain 
dwelling house then and there situated," 
etc., is sufficient to cover an unoccupied 
dwelling house. Banks v. State, 93 Miss. 
700, 47 So. 437 (1908). 

An indictment charging, in the lan- 
guage of the statute, the wilful burning of 
goods and that it was done feloniously but 
failing to allege defendant's malice is fa- 
tally defective. Maxwell v. State, 68 Miss. 
339, 8 So. 546 (1891). 

5. — Under former statutes. 

The element of occupancy by some hu- 
man being was held to have been suffi- 
ciently alleged by an indictment which 
avers that the house in question was a 
"dwelling house" occupied by the owner 
and his family. State v. Stringer, 105 Miss. 
851, 63 So. 270 (1913). 

Under a former statute making a crime 
the setting fire in the nighttime to a 
structure in which some human being 
usually stays, lodges or resides at night, it 
has been held that an indictment must 
aver distinctly that the "setting fire to" 
was in the nighttime, and also, that the 
"staying, lodging, and residing" was in the 
nighttime (Lewis v. State, 49 M 354; Dick 
v. State, 53 M 384); and that under an 
indictment following the statute, it was 
error to refuse to instruct that, if it was 
not dark when the fire was set, accused 
could not be convicted. Rist v. State, 93 
Miss. 841, 47 So. 433 (1908). 

6. Corpus delicti. 

Where the corpus delicti has been estab- 
lished by a preponderance of evidence, a 
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confession of guilt is admissible, and if the 
proof of the corpus delicti coupled with the 
confession show the corpus delicti beyond 
a reasonable doubt it is sufficient. Ruffin v. 
State, 205 Miss. 642, 39 So. 2d 269 (1949). 

Incendiary origin of fire is shown by 
evidence, aside from confession, showing 
that two fires were going at same time in 
two separate places in house, that can and 
jugs of kerosene were so placed as to aid 
and guarantee successful fire, that house- 
hold and personal effects of owner of 
house were found elsewhere after fire at 
place defendant claimed to have placed 
them, and that insurance on house and its 
contents was increased shortly before fire. 
Ruffin v. State, 205 Miss. 642, 39 So. 2d 
269 (1949). 

The burning of a dwelling house at 
night by a fire originating from without, 
coupled with the fact that shortly after the 
fire tracks resembling those of the accused 
were found about 75 yards from the house, 
is insufficient evidence to establish a cor- 
pus delicti of arson. Bolden v. State, 98 
Miss. 723, 54 So. 241 (1911). 

The corpus delicti in a case of arson 
consists (1) of the burning of the house or 
other property; and (2) of criminal agency 
in causing the fire. Spears v. State, 92 
Miss. 613, 46 So. 166 (1908); Mister v. 
State, 190 So. 2d 869 (Miss. 1966). 

7. Evidence. 

Rational jury could have concluded from 
defendant's financial situation and the 
strong evidence supporting her prior com- 
mission of insurance fraud that defendant 
had the motive to burn down her house 
and recover the insurance proceeds. Dees 
v. State, 126 So. 3d 21 (Miss. 2013). 

Circumstantial evidence presented by 
the State was sufficient to sustain defen- 
dant's arson conviction; reasonable jurors 
could have rejected a defense expert's tes- 
timony in favor of the testimony of the 
State's witnesses and found beyond a rea- 
sonable doubt that the fire to defendant's 
home did not have an electrical cause and 
was incendiary Dees v. State, 126 So. 3d 
21 (Miss. 2013). 

Defendant's conviction for capital mur- 
der and arson was proper; the evidence 
was sufficient because defendant intended 
to severely beat the victim, and then 
moved and burned his body. Fuqua v. 



State, 938 So. 2d 277 (Miss. Ct. App. 
2006), writ of certiorari denied by 937 So. 
2d 450, 2006 Miss. LEXIS 541 (Miss. 
2006), writ of certiorari denied by 549 U.S. 
1344, 127 S. Ct. 2037, 167 L. Ed. 2d 774, 
2007 U.S. LEXIS 4043, 75 U.S.L.W. 3554 
(2007). 

Where defendant's wife testified that 
defendant killed her ex-boyfriend, set his 
house on fire, and threw the pistol into the 
Tennessee River, the evidence was suffi- 
cient to convict defendant of murder, ar- 
son, and possession of a firearm by a felon. 
The trial court properly denied defen- 
dant's motion for judgment notwithstand- 
ing the verdict. Roland v. State, 882 So. 2d 
262 (Miss. Ct. App. 2004). 

Sufficient evidence existed to convict 
defendant of arson: the fire started in 
three different areas in the house and 
regular household materials were used to 
start the fire; defendant lied about the 
condition of the victims, who were killed 
in the days before the fire, defendant 
admitted to having hit one victim and 
dragged him to a back bedroom where one 
of the fires was started. McGruder v. 
State, 886 So. 2d 27 (Miss. Ct. App. 2004). 

Where defendant had a hostile encoun- 
ter with his estranged wife, purportedly 
threatened to burn the homes of the wife's 
two brothers, and within two hours au- 
thorities were called to suspicious fires at 
the brothers' homes, something more than 
a threat had to link defendant to the 
subject fires; because there was no physi- 
cal evidence linking defendant to the fires, 
the evidence was legally insufficient to 
sustain his convictions on two counts of 
arson. Oswalt v. State, 885 So. 2d 720 
(Miss. Ct. App. 2004), writ of certiorari 
denied by 887 So. 2d 183, 2004 Miss. 
LEXIS 1344 (Miss. 2004). 

Defendant's motion for a new trial was 
properly denied in an arson case because 
there was sufficient circumstantial evi- 
dence to support the conviction; the evi- 
dence showed that defendant, the sole 
occupant of a residence, was at home 
shortly before a fire started, an accelerant 
was used on a couch, and a vehicle left the 
residence immediately before the fire was 
reported. Miller v. State, 856 So. 2d 420 
(Miss. Ct. App. 2003), affirmed in part and 
reversed in part by 2004 Miss. LEXIS 694 
(Miss. June 17, 2004). 
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Evidence was insufficient to convict 
where defendant was at the scene of the 
fire at a time when he could have started 
the fire, but there was no admission by 
him that he actually did start the fire and 
no physical evidence connecting defen- 
dant with the fire. Gatlin v. State, 754 So. 
2d 1157 (Miss. 1999). 

The evidence was insufficient to prove 
beyond a reasonable doubt that the defen- 
dant "willfully and maliciously" started 
the fire in question where there were no 
witnesses to the fire, and the defendant 
stated that he "guessed the fire was 
started by his cigarette" but he said he did 
not intentionally start the fire. Isaac v. 
State, 645 So. 2d 903 (Miss. 1994). 

The evidence was sufficient to support a 
conviction of arson, even though a person 
other than the defendant may have set the 
initial fire in the home, where the defen- 
dant told a fire marshall that he started 
one of the fires in the home by taking a 
burning rag from another fire and throw- 
ing it into a closet. Cox v. State, 586 So. 2d 
761 (Miss. 1991). 

Proof of insurance is probative of the 
defendant's intent to burn property under 
this section, and is, therefore, admissible 
evidence in an arson prosecution. Wells v. 
State, 521 So. 2d 1274 (Miss. 1987). 

Whether confession in arson prosecu- 
tion was free and voluntary is a question 
for the trial judge. Ruffin v. State, 205 
Miss. 642, 39 So. 2d 269 (1949). 

Under indictment for arson charging 
that the house was owned by a named 
individual and other heirs of a deceased 
whose names are unknown to the grand 
jurors, but which was then occupied by 
defendant's wife, proof that the house did 
belong to the named individual and to 
another person or persons unknown was 
sufficient to support conviction. Jenkins v. 
State, 197 Miss. 346, 19 So. 2d 921 (1944). 

8. Miscellaneous. 

Trial court did not err by imposing sen- 
tences of five years for conspiracy, 25 
years for burglary of a dwelling, five years 
for grand larceny, and 20 years for first 
degree arson, as these were all the maxi- 
mum sentences allowed for these crimes. 
McCollins v. State, 952 So. 2d 305 (Miss. 
Ct. App. 2007). 



In a case where defendant was con- 
victed of several crimes relating to the 
arson and burglary of a residence, his 
double jeopardy rights were not violated 
due to the fact that some of the elements 
of the crimes overlapped; each of the 
crimes involved required proof of an addi- 
tional fact that the other did not. 
McCollins v. State, 952 So. 2d 305 (Miss. 
Ct. App. 2007). 

Appellant could not rely on Miss. Code 
Ann. § 99-19-101(6) to support her claim 
that her counsel had inadequately repre- 
sented her in failing to investigate and 
present mitigating evidence during her 
sentencing hearing on her conviction for 
arson because § 99-19-101(6) concerned 
mitigating evidence presented to a jury in 
capital cases. Arson was not a "capital 
crime" as defined by Miss. Code Ann. § 1- 
3-4 because § 1-3-4 limited capital crimes 
to crimes punishable by death or impris- 
onment for life in the state penitentiary, 
and the maximum punishment for arson 
was 20 years in the penitentiary under 
Miss. Code Ann. § 97-17-1. Smith v. State, 
880 So. 2d 1094 (Miss. Ct. App. 2004). 

In arson prosecution of storeowner in 
which 10 year sentence of main witness 
who is in custody of Mississippi Depart- 
ment of Corrections is vacated after much 
pressure is brought to bear on witness to 
implicate owner as witness does, coupled 
with absence of any evidence of purpose 
for owner to burn business, particularly at 
financial loss, owner is entitled to jury 
instruction to effect that testimony of ac- 
complice should be viewed with great care 
and caution. Hussey v. State, 473 So. 2d 
478 (Miss. 1985). 

The contention that the district attor- 
ney, in his examination of the state's wit- 
nesses used language indicating that the 
barn involved was so connected with the 
residence as to make its burning first 
degree arson under Code 1942, § 2006, 
instead of second degree arson for which 
the accused was indicted and was being 
tried, was not well taken where no objec- 
tions to the use of the word "barn" refer- 
ring to the larger building that was 
burned, was made while the witness was 
being examined and the defense attorney 
referred to the building as a barn in his 
cross-examination, and there is no dispute 
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in the evidence whatsoever that the barn 
was located some 250 yards from the resi- 
dence, so that there was no connection 
between the barn and the residence. 
Dorroh v. State, 229 Miss. 315, 90 So. 2d 
653 (1956). 

Words to effect that plaintiff set fire to 
and burned his house held to be actionable 
per se. Jefferson v. Bates, 152 Miss. 128, 
118 So. 717 (1928). 

If in a case of arson the verdict be right 
but the judgment wrong-penalty imposed 
under wrong section-the supreme court 
will reverse leaving the verdict unaf- 
fected, and remand the case, that proper 
judgment may be rendered. Dick v. State, 
53 Miss. 384 (1876). 



9. Lesser-included offense. 

Where appellant was charged with two 
counts of arson under Miss. Code Ann. 
§ 97-17-1, the burning of the second 
dwelling was not a lesser-included offense 
of the first count of arson even if damage 
to the second dwelling was minimal dam- 
age to the property's porch because both 
crimes shared the same elements of a 
willful or malicious burning of a house. 
Section 97-17-1 made no exception for 
minimum to hardly-any damage, done 
only to a house's front porch. Smith v. 
State, 880 So. 2d 1094 (Miss. Ct. App. 
2004). 



RESEARCH REFERENCES 



ALR. Vacancy or nonoccupancy of 
building as affecting its character as 
"dwelling" as regards arson. 44 A.L.R.2d 
1456. 

Burning of building by mortgagor as 
burning property of another so as to con- 
stituting arson. 76 A.L.R.2d 524. 

Admissibility, in prosecution for crimi- 
nal burning of property, or for maintain- 
ing fire hazard, of evidence of other fires. 
87 A.L.R.2d 891. 

What constitutes "burning" to justify 
charge of arson. 28 A.L.R.4th 482. 

Pyromania and the criminal law. 51 
A.L.R.4th 1243. 

Am Jur. 5 Am. Jur. 2d, Arson and 
Related Offenses §§ 1 et seq. 



12 Am. Jur. PI & Pr Forms (Rev), Fires, 
Form 1.1 (complaint, petition, or declara- 
tion — by owner of building and insurer — 
against arsonist). 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes §§ 2-8 (arson). 

19 Am. Jur. Trials, Preparation and 
Trial of Arson Case, §§ 1 et seq. 

Practice References. Decker, Ottley, 
Investigation and Prosecution of Arson 
(Michie). 

McCloskey and Schoenberg, Criminal 
Law Deskbook (Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



§ 97-17-3. Arson; first degree; place of worship; failure to 
report accidental fires; juvenile offenders. 

(1) Any person who willfully and maliciously sets fire to, or burns, or 
causes to be burned, or who is a party to destruction by explosion from 
combustible material, who aids, counsels, or procures the burning or destruc- 
tion of any church, temple, synagogue or other established place of worship, 
whether in use or vacant, shall be guilty of arson in the first degree and, upon 
conviction therefor, shall be sentenced to the penitentiary for not less than five 
(5) nor more than thirty (30) years and shall pay restitution for any damage 
caused. 

(2) Any person observing or witnessing the destruction by fire of any 
state-supported school building or any church, temple, synagogue or other 
established place of worship, whether occupied or vacant, which fire was the 
result of his or her act of an accidental nature, and who willfully fails to sound 
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the general alarm or report such fire to the local fire department or other local 
authorities, shall be guilty of a felony and, upon conviction therefor, shall be 
sentenced to the penitentiary for not less than two (2) nor more than ten (10) 
years and shall pay restitution for any damage caused. 

(3) Any person, who by reason of his age comes under the jurisdiction of 
juvenile authorities and who is found guilty under subsection (1) of this 
section, shall not be eligible for probation unless and until at least six (6) 
months' confinement has been served in a state reform school. 

(4) Any person convicted under this section shall be subject to treble 
damages for any damage caused by such person. 

(5) Any property used in the commission of arson in the first degree shall 
be subject to forfeiture as provided in Section 97-17-4. 

SOURCES: Codes, 1942, § 2006.5; Laws, 1958, ch. 256; Laws, 1997, ch. 473, § 2, 
eff from and after passage (approved March 27, 1997). 

Cross References — Reporting arson incidents, see § 83-5-89. 
Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

The trial judge erred in ordering a mi- 
nor child, who had been adjudicated delin- 
quent on the basis of a violation of this 
section, to be confined in a training school 
for a minimum period of six months, un- 
der the impression that subsection (3) of 
this section required him to do so, since 



the Youth Court Law, enacted in 1979 and 
amended in 1980, clearly supersedes sub- 
section (3) of this section, so that the lower 
court was authorized to proceed under 
§ 43-21-605 of the Act, which sets forth 
disposition alternatives in delinquency 
cases. In re T.D.B., 446 So. 2d 598 (Miss. 
1984). 



RESEARCH REFERENCES 

ALR. Pyromania and the criminal law. tion — by owner of building and insurer — 

51 A.L.R.4th 1243. against arsonist). 

Am Jur. 5 Am. Jur. 2d, Arson and CJS. 6A C.J.S., Arson § 9. 
Related Offenses §§ 1 et seq. 

12 Am. Jur. PI & Pr Forms (Rev), Fires, 
Form 14 (complaint, petition, or declara- 

§ 97-17-4. Forfeiture of property used in commission of arson. 

(1) All property, real or personal, including money, used in the course of, 
intended for use in the course of, derived from, or realized through, conduct in 
violation of a provision of Section 97-17-1 or 97-17-3 is subject to civil forfeiture 
to the state pursuant to the provisions of this section; provided, however, that 
a forfeiture of personal property encumbered by a bona fide security interest or 
real property encumbered by a bona fide mortgage, deed of trust, lien or 
encumbrance of record shall be subject to the interest of the secured party or 
subject to the interest of the holder of the mortgage deed of trust, lien of 
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encumbrance of record if such secured party or holder neither had knowledge 
of or consented to the act or omission. 

(2) Property subject to forfeiture may be seized by law enforcement 
officers upon process issued by any appropriate court having jurisdiction over 
the property. Seizure without process may be made if: 

(a) The seizure is incident to an arrest or a search under a search 
warrant or an inspection under a lawful administrative inspection; 

(b) The property subject to seizure has been the subject of a prior 
judgment in favor of the state in a criminal injunction or forfeiture 
proceeding based upon this section. 

(3) When any property is seized pursuant to this section, proceedings 
under this section shall be instituted promptly. 

(4) (a) A petition for forfeiture shall be filed promptly in the name of the 
State of Mississippi with the clerk of the circuit court of the county in which 
the seizure is made. A copy of such petition shall be served upon the 
following persons by service of process in the same manner as in civil cases: 

(i) The owner of the property, if address is known; 

(ii) Any secured party who has registered his lien or filed a financing 
statement as provided by law, if the identity of such secured party can be 
ascertained by the state by making a good faith effort to ascertain the 
identity of such secured party as described in paragraphs (b), (c), (d), (e) 
and (f) of this subsection; 

(hi) Any other bona fide lienholder or secured party or other person 
holding an interest in the property in the nature of a security interest of 
whom the state has actual knowledge; 

(iv) A holder of a mortgage, deed of trust, lien or encumbrance of 
record, if the property is real estate by making a good faith inquiry as 
described in paragraph (g) of this section; and 

(v) Any person in possession of property subject to forfeiture at the 
time that it was seized. 

(b) If the property is a motor vehicle susceptible of titling under the 
Mississippi Motor Vehicle Title Law and if there is any reasonable cause to 
believe that the vehicle has been titled, the state shall make inquiry of the 
State Tax Commission as to what the records of the State Tax Commission 
show as to who is the record owner of the vehicle and who, if anyone, holds 
any lien or security interest which affects the vehicle. 

(c) If the property is a motor vehicle and is not titled in the State of 
Mississippi, then the state shall attempt to ascertain the name and address 
of the person in whose name the vehicle is licensed, and if the vehicle is 
licensed in a state which has in effect a certificate of title law, the state shall 
make inquiry of the appropriate agency of that state as to what the records 
of the agency show as to who is the record owner of the vehicle and who, if 
anyone, holds any lien, security interest, or other instrument in the nature 
of a security device which affects the vehicle. 

(d) If the property is of a nature that a financing statement is required 
by the laws of this state to be filed to perfect a security interest affecting the 
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property and if there is any reasonable cause to believe that a financing 
statement covering the security interest has been filed under the laws of this 
state, the state shall make inquiry of the appropriate office designated in 
Section 75-9-501 as to what the records show as to who is the record owner 
of the property and who, if anyone, has filed a financing statement affecting 
the property. 

(e) If the property is an aircraft or part thereof and if there is any 
reasonable cause to believe that an instrument in the nature of a security 
device affects the property, then the state shall make inquiry of the 
administrator of the Federal Aviation Administration as to what the records 
of the administrator show as to who is the record owner of the property and 
who, if anyone, holds an instrument in the nature of a security device which 
affects the property. 

(f) In the case of all other personal property subject to forfeiture, if there 
is any reasonable cause to believe that an instrument in the nature of a 
security device affects the property, then the state shall make a good faith 
inquiry to identify the holder of any such instrument. 

(g) If the property is real estate, the state shall make inquiry at the 
appropriate places to determine who is the owner of record and who, if 
anyone is a holder of a bona fide mortgage, deed of trust, lien or encum- 
brance. 

(h) In the event the answer to an inquiry states that the record owner 
of the property is any person other than the person who was in possession of 
it when it was seized, or states that any person holds any lien, encumbrance, 
security interest, other interest in the nature of a security interest, mortgage 
or deed of trust which affects the property, the state shall cause any record 
owner and also any lienholder, secured party, other person who holds an 
interest in the property in the nature of a security interest, or holder of an 
encumbrance, mortgage or deed of trust which affects the property to be 
named in the petition of forfeiture and to be served with process in the same 
manner as in civil cases. 

(i) If the owner of the property cannot be found and served with a copy 
of the petition of forfeiture, or if no person was in possession of the property 
subject to forfeiture at the time that it was seized and the owner of the 
property is unknown, the state shall file with the clerk of the court in which 
the proceeding is pending an affidavit to such effect, whereupon the clerk of 
the court shall publish notice of the hearing addressed to "the Unknown 

Owner of ," filling in the blank space with a reasonably detailed 

description of the property subject to forfeiture. Service by publication shall 
contain the other requisites prescribed in Section 11-33-41, and shall be 
served as provided in Section 11-33-37 for publication of notice for attach- 
ments at law. 

(j) No proceedings instituted pursuant to the provisions of this article 
shall proceed to hearing unless the judge conducting the hearing is satisfied 
that this section has been complied with. Any answer received from an 
inquiry required by paragraphs (b) through (g) of this section shall be 
introduced into evidence at the hearing. 
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(5) (a) An owner of property that has been seized shall file a verified 
answer within twenty (20) days after the completion of service of process. If 
no answer is filed, the court shall hear evidence that the property is subject 
to forfeiture and forfeit the property to the state. If an answer is filed, a time 
for hearing on forfeiture shall be set within thirty (30) days of filing the 
answer or at the succeeding term of court if court would not be in progress 
within thirty (30) days after filing the answer. Provided, however, that upon 
request by the state or the owner of the property, the court may postpone 
said forfeiture hearing to a date past the time any criminal action is pending 
against said owner. 

(b) If the owner of the property has filed a verified answer denying that 
the property is subject to forfeiture, then the burden is on the state to prove 
that the property is subject to forfeiture. The burden of proof placed upon the 
state shall be clear and convincing proof. However, if no answer has been 
filed by the owner of the property, the petition for forfeiture may be 
introduced into evidence and is prima facie evidence that the property is 
subject to forfeiture. 

(c) At the hearing any claimant of any right, title, or interest in the 
property may prove his lien, encumbrance, security interest, other interest 
in the nature of a security interest, mortgage or deed of trust to be bona fide 
and created without knowledge or consent that the property was to be used 
so as to cause the property to be subject to forfeiture. 

(d) If it is found that the property is subject to forfeiture, then the judge 
shall forfeit the property to the state. However, if proof at the hearing 
discloses that the interest of any bona fide lienholder, secured party, other 
person holding an interest in the property in the nature of a security interest 
or any holder of a bona fide encumbrance, mortgage or deed of trust is 
greater than or equal to the present value of the property, the court shall 
order the property released to him. If such interest is less than the present 
value of the property and if the proof shows that the property is subject to 
forfeiture, the court shall order the property forfeited to the state. 

(6) (a) All personal property, including money, which is forfeited to the 
state and is not capable of being sold at public auction shall be liquidated 
and the proceeds, after deduction of all storage and court costs, shall be 
forwarded to the State Treasurer and deposited in the General Fund of the 
state. 

(b) All real estate which is forfeited to the state shall be sold to the 
highest bidder at a public auction to be conducted by the state at such place, 
on such notice and in accordance with the same procedure, as far as 
practicable, as is required in the case of sales of land under execution of law. 
The proceeds of such sale shall first be applied to the cost and expense in 
administering and conducting such sale, then to the satisfaction of all 
mortgages, deeds of trusts, liens and encumbrances of record on such 
property. All proceeds in excess of the amount necessary for the cost of the 
sale of such land and the satisfaction of any liens thereon shall be deposited 
in the General Fund of the State Treasury 
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(c) All other property that has been seized by the state and that has 
been forfeited shall, except as otherwise provided, be sold at a public auction 
for cash by the state to the highest and best bidder after advertising the sale 
for at least once each week for three (3) consecutive weeks, the last notice to 
appear not more than ten (10) days nor less than five (5) days prior to such 
sale, in a newspaper having a general circulation throughout the State of 
Mississippi. Such notices shall contain a description of the property to be 
sold and a statement of the time and place of sale. It shall not be necessary 
to the validity of such sale either to have the property present at the place 
of sale or to have the name of the owner thereof stated in such notice. The 
proceeds of the sale shall be delivered to the circuit clerk and shall be 
disposed of as follows: 

(i) To any bona fide lienholder, secured party, or other party holding 
an interest in the property in the nature of a security interest, to the 
extent of his interest; and 

(ii) The balance, if any, after deduction of all storage and court costs, 
shall be forwarded to the State Treasurer and deposited with and used as 
general funds of the state. 

(d) The State Tax Commission shall issue a certificate of title to any 
person who purchases property under the provisions of this section when a 
certificate of title is required under the laws of this state. 

(ii) The balance, if any, after deduction of all storage and court costs, 
shall be forwarded to the State Treasurer and deposited with and used as 
general funds of the state. 

(d) The State Tax Commission shall issue a certificate of title to any 
person who purchases property under the provisions of this section when a 
certificate of title is required under the laws of this state. 

SOURCES: Laws, 1997, ch. 473, § 3; Laws, 2001, ch. 495, § 27, eff from and after 
Jan. 1, 2002. 

Editor's Note — Section 27-3-4 provides that the terms '"Mississippi State Tax 
Commission,' 'State Tax Commission,' 'Tax Commission' and 'commission' appearing in 
the laws of this state in connection with the performance of the duties and functions by 
the Mississippi State Tax Commission, the State Tax Commission or Tax Commission 
shall mean the Department of Revenue." 

Cross References — Motor Vehicle Title Law, see §§ 63-2-1 et seq. 

RESEARCH REFERENCES 



ALR. Lawlessness of seizure of prop- 
erty used in violation of law as prerequi- 
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Necessity of conviction of offense asso- 
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Am Jur. 36 Am. Jur. 2d, Forfeitures 
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§ 97-17-5. Arson; second degree; other buildings or struc- 
tures. 

Any person who wilfully and maliciously sets fire to or burns or causes to 
be burned, or who aids, counsels or procures the burning of any building or 
structure of whatsoever class or character, whether the property of himself or 
of another, not included or described in Section 97-17-1 or Section 97-17-3, 
shall be guilty of arson in the second degree, and upon conviction thereof, be 
sentenced to the penitentiary for not less than one nor more than ten years. 

SOURCES: Codes, 1942, § 2007; Laws, 1932, ch. 272. 

Cross References — Reporting arson incidents, see § 83-5-89. 
Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

3. Evidence. 

4. Instructions. 

1. In general. 

As a matter of common sense, a person 
who is deaf should not sit on a jury trying 
a second-degree arson charge but, where 
the circuit court interrogated the juror 
with defective hearing and was satisfied 
that the juror could hear and understand 
the proceedings, the court was within its 
discretion and committed no error in its 
denial of a motion for mistrial and a 
subsequent motion for a new trial made 
upon the ground of a defective hearing of 
the juror. Weaver v. State, 497 So. 2d 1089 
(Miss. 1986), habeas corpus denied, 896 
F.2d 126 (5th Cir. 1990), reh'g denied (5th 
Cir. 1990), cert, denied, 498 U.S. 966, 111 

5. Ct. 427, 112 L. Ed. 2d 411 (1990). 
While it follows as a matter of common 

sense that a person who is deaf should not 
sit on a jury trying a second-degree arson 
case, where the circuit court had interro- 
gated the juror alleged to have defective 
hearing and had satisfied itself that the 
juror could hear and understand the pro- 
ceedings, the court did not abuse its dis- 
cretion or commit error in denying defen- 
dants motions for mistrial and for a new 
trial. Weaver v. State, 497 So. 2d 1089 
(Miss. 1986), habeas corpus denied, 896 
F.2d 126 (5th Cir. 1990), reh'g denied (5th 



Cir. 1990), cert, denied, 498 U.S. 966, 111 
S. Ct. 427, 112 L. Ed. 2d 411 (1990). 

The contention that the district attor- 
ney, in his examination of the state's wit- 
nesses used language indicating that the 
barn involved was so connected with the 
residence as to make its burning first 
degree arson under Code 1942, § 2006, 
instead of second degree arson for which 
the accused was indicted and was being 
tried, was not well taken where no objec- 
tions to the use of the word "barn" refer- 
ring to the larger building that was 
burned, was made while the witness was 
being examined and the defense attorney 
referred to the building as a barn in his 
cross-examination, and there is no dispute 
in the evidence whatever that the barn 
was located some 250 yards from the resi- 
dence, so that there was no connection 
between the barn and the residence. 
Dorroh v. State, 229 Miss. 315, 90 So. 2d 
653 (1956). 

2. Indictment. 

The fact that § 97-17-11 might also 
have covered and made unlawful the con- 
duct of the defendant did not preclude his 
being charged under this section, the sec- 
ond degree arson statute, provided the 
indictment fairly charged him with the 
violation of the latter statute. Weaver v. 
State, 497 So. 2d 1089 (Miss. 1986), ha- 
beas corpus denied, 896 F.2d 126 (5th Cir. 
1990), reh'g denied (5th Cir. 1990), cert. 
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denied, 498 U.S. 966, 111 S. Ct. 427, 112 L. 
Ed. 2d 411 (1990). 

An indictment stating, in terms of the 
statute, that the accused set fire and 
burned a building unlawfully, wilfully, 
maliciously and feloniously, and that he 
did so with the wilful, malicious and felo- 
nious intent to injure and prejudice the 
owner of the building, necessarily charged 
that the accused intended to burn the 
building. Dorroh v. State, 229 Miss. 315, 
90 So. 2d 653 (1956). 

An indictment for arson under this sec- 
tion [Code 1942, § 2007] is good though it 
does not aver that the burning was done 
in the nighttime, or that there was at the 
time some human being usually staying, 
lodging, or residing at night. Dick v. State, 
53 Miss. 384 (1876). 

3. Evidence. 

Defendant's admission that he intended 
to burn a building and that the vent 
panels and shoe rack were burned was 
sufficient to establish second degree arson 
under Miss. Code Ann. § 97-17-5 because 
destruction of the building was not re- 
quired. Hughes v. State, 989 So. 2d 434 
(Miss. Ct. App. 2008). 

On appeal from a second degree arson 
conviction, the defendant was not in a 
position to complain regarding evidence 
concerning insurance where he was a first 
party to elicit testimony concerning the 
subject matter, and he failed to object 
timely when the prosecution followed up. 
Weaver v. State, 497 So. 2d 1089 (Miss. 
1986), habeas corpus denied, 896 F.2d 126 
(5th Cir. 1990), reh'g denied (5th Cir. 
1990), cert, denied, 498 U.S. 966, 111 S. 
Ct. 427, 112 L. Ed. 2d 411 (1990). 

The uncorroborated testimony of an ac- 
complice, where not wholly improbable or 
otherwise incredible, may be sufficient to 
support a verdict of guilty of arson in the 
second degree. Weaver v. State, 497 So. 2d 
1089 (Miss. 1986), habeas corpus denied, 
896 F.2d 126 (5th Cir. 1990), reh'g denied 
(5th Cir. 1990), cert, denied, 498 U.S. 966, 
111 S. Ct. 427, 112 L. Ed. 2d 411 (1990). 

An arson defendant, whose right to 
counsel had attached, had not waived his 
right to assistance of counsel incident to 
interrogation, where, at the time he made 
self-incriminating statements, he had no 
knowledge or way of knowing that he was 



being interrogated by an informant, wear- 
ing a concealed microphone, who was act- 
ing for law enforcement officers, and that 
his statements were being monitored and 
recorded, and, since, defendant's state 
constitutional rights were violated, the 
admission of tapes containing the incrimi- 
nating statements in evidence, over defen- 
dant's objection, constituted reversible er- 
ror. Page v. State, 495 So. 2d 436 (Miss. 
1986). 

Statements in tape recorded conversa- 
tion between defendant and informant 
which incriminated defendant's wife in 
arson venture were pure hearsay, and 
inadmissible at wife's trial when offered 
as proof of her acts. Page v. State, 495 So. 
2d 436 (Miss. 1986). 

Testimony of person hired by saloon 
owner to burn competing saloon, which 
testimony is consistent with fire marshal's 
testimony concerning manner in which 
saloon was burned and is also corrobo- 
rated by testimony of other witnesses, is 
sufficient to support conviction of saloon 
owner for arson. Pace v. State, 473 So. 2d 
167 (Miss. 1985). 

Although conflicting, evidence, includ- 
ing testimony of a witness that he had 
seen the accused set fire to a barn and 
then drag a lighted bale of straw and place 
it in a shed in an effort to burn the shed 
and the tools therein, was sufficient to 
sustain the accused's conviction under 
this section [Code 1942, § 2007]. Dorroh v. 
State, 229 Miss. 315, 90 So. 2d 653 (1956). 

Evidence establishing that the pros- 
ecuting witness had previously pros- 
ecuted the accused was competent as 
showing a motive on the part of the ac- 
cused for burning the buildings of the 
prosecuting witness. Dorroh v. State, 229 
Miss. 315, 90 So. 2d 653 (1956). 

Where the accused took the stand as a 
witness in a prosecution for second degree 
arson, he thereby subjected himself to 
cross-examination, and made competent 
his own testimony, or any other admis- 
sible evidence tending to establish his 
former conviction of crimes. Dorroh v. 
State, 229 Miss. 315, 90 So. 2d 653 (1956). 

4. Instructions. 

State's instruction, which followed the 
wording of the statute and the indictment, 
correctly informed the jury of the ele- 
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ments of the crime of second degree arson to find the accused had the intent to burn 
notwithstanding the fact that it failed to the buildings. Dorroh v. State, 229 Miss, 
expressly and specifically require the jury 315, 90 So. 2d 653 (1956). 
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§ 97-17-7. Arson; third degree; personal property. 

Any person who wilfully and maliciously sets fire to or burns or causes to 
be burned, or who aids, counsels or procures the burning of any personal 
property of whatsoever class or character; (such property being of the value of 
twenty-five dollars and the property of another person), shall be guilty of arson 
in the third degree and upon conviction thereof, be sentenced to the peniten- 
tiary for not less than one nor more than three years. 



SOURCES: Codes, 1942, § 2008; Laws, 1932, ch. 272. 



Cross References — Reporting arson incidents, see § 83-5-89. 
Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

2. Sentence. 

1. In general. 

Felony murder as a capital crime by 
definition required that there be two felo- 
nies, the homicide being the intentional or 
unintentional product of the other felony. 
The elements set out in the indictment 
against defendant only charged one 
felony, that defendant killed the victim by 
setting the victim on fire and that act was 
not a capital offense; in order for defen- 
dant to have been charged with capital 
murder, defendant must have been 
charged with arson by setting the house 



trailer or sofa on fire and that defendant 
killed the victim (defendant's husband) as 
a result. Buckley v. State, 875 So. 2d 1110 
(Miss. Ct. App. 2004). 

A count in an indictment charging that 
defendant burned a house and designated 
personalty therein, charges two offenses. 
State v. Freeman, 90 Miss. 315, 43 So. 289 
(1907). 

2. Sentence. 

Motion for post-conviction relief was 
granted in a case where defendant pled 
guilty to third degree arson for setting fire 
to a mattress in his jail cell because his 
five-year sentence was in excess of the 
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statutory maximum under Miss. Code 
Ann. § 97-17-7. White v. State, 940 So. 2d 
958 (Miss. Ct. App. 2006). 



RESEARCH REFERENCES 



ALR. What constitutes "burning" to jus- 
tify charge of arson. 28 A.L.R.4th 482. 

Pyromania and the criminal law. 51 
A.L.R.4th 1243. 

Am Jur. 5 Am. Jur. 2d, Arson and 
Related Offenses §§ 1 et seq. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes §§ 2-8 (arson). 

13 Am. Jur. Trials, Defending Minor 
Felony Cases §§ 1 et seq. 

19 Am. Jur. Trials, Preparation and 
Trial of Arson Case, §§ 1 et seq. 



Practice References. Decker, Ottley, 
Investigation and Prosecution of Arson 
(Michie). 

McCloskey and Schoenberg, Criminal 
Law Deskbook (Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



§ 97-17-9. Arson; fourth degree; attempt to burn. 

(1) Any person who wilfully and maliciously attempts to set fire to or 
attempts to burn or to aid, counsel or procure the burning of any of the 
buildings or property mentioned in the foregoing sections, or who commits any 
act preliminary thereto, or in furtherance thereof, shall be guilty of arson in 
the fourth degree and upon conviction thereof be sentenced to the penitentiary 
for not less than one nor more than two years or fined not to exceed one 
thousand dollars. 

(2) The placing or distributing of any flammable, explosive or combustible 
material or substance, or any device in any building or property mentioned in 
the foregoing sections in an arrangement or preparation with intent to 
eventually, wilfully and maliciously set fire to or burn same, or to procure the 
setting fire to or burning of same shall, for the purposes of this section 
constitute an attempt to burn such building or property. 



SOURCES: Codes, 1942, § 2009; Laws, 1932, ch. 272. 



Cross References — Reporting arson incidents, see § 83-5-89. 
Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

Weight of the evidence was sufficient to 
convict defendant of conspiracy to commit 
arson in violation of Miss. Code Ann. § 97- 
1-1 and attempted arson in violation of 
Miss. Code Ann. § 97-17-9 because an 
accomplice's testimony that he and defen- 
dant entered into an agreement for him to 
burn the victim's vehicle was uncontra- 



dicted; in addition to the testimony of the 
accomplice was the of other witnesses who 
provided additional evidence of defen- 
dant's animosity towards the victim. 
Bradford v. State, 102 So. 3d 312 (Miss. 
Ct. App. 2012). 

Evidence was sufficient to convict defen- 
dant of conspiracy to commit arson in 
violation of Miss. Code Ann. § 97-1-1 and 
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attempted arson in violation of Miss. Code 
Ann. § 97-17-9 because the jury could 
conclude from an accomplice's testimony 
that he and defendant entered into an 
agreement for him to burn the victim's 
vehicle; the accomplice told the same basic 
story to the police that he told to the jury, 
and nothing in the record indicated that 
the accomplice's testimony was unreason- 
able, inconsistent, or impeached. Bradford 
v. State, 102 So. 3d 312 (Miss. Ct. App. 
2012). 



In a prosecution for arson indictments 
couched in the language of this section 
were sufficient to charge defendant with 
the crime of fourth-degree arson, despite 
the fact that they did not charge an overt 
act toward commission of the crime with 
which defendant was charged, where the 
statutory language in the indictments 
plainly and fully informed defendant of 
the nature and the causes of the charges 
against him. Jackson v. State, 420 So. 2d 
1045 (Miss. 1982). 



RESEARCH REFERENCES 



ALR. Vacancy or nonoccupancy of 
building as affecting its character as 
"dwelling" as regards arson. 44 A.L.R.2d 
1456. 

Pyromania and the criminal law. 51 
A.L.R.4th 1243. 

Am Jur. 5 Am. Jur. 2d, Arson and 
Related Offenses §§ 1 et seq. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes §§ 2-8 (arson). 

13 Am. Jur. Trials, Defending Minor 
Felony Cases §§ 1 et seq. 



19 Am. Jur. Trials, Preparation and 
Trial of Arson Case, §§ 1 et seq. 

CJS. 6A C.J.S., Arson § 18. 

Practice References. Decker, Ottley, 
Investigation and Prosecution of Arson 
(Michie). 

McCloskey and Schoenberg, Criminal 
Law Deskbook (Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



§ 97-17-11. Arson; insured property. 

Any person who wilfully and with intent to injure or defraud the insurer 
sets fire'to or burns or attempts so to do or who causes to be burned or who aids, 
counsels or procures the burning of any building, structure or personal 
property, of whatsoever class or character, whether the property of himself or 
of another, which shall at the time be insured by any person, company or 
corporation against loss or damage by fire, shall be guilty of a felony and upon 
conviction thereof, be sentenced to the penitentiary for not less than one (1) nor 
more than ten (10) years. 



SOURCES: Codes, 1942, § 2010; Laws, 1932, ch. 272; Laws, 1986, ch. 377, eff 
from and after July 1, 1986. 



Cross References — State fire marshal, see §§ 45-11-1 et seq. 
Reporting arson incidents, see § 83-5-89. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 1. In general. 

2. Indictment. The inability to recover on fire insur- 

3. Evidence. ance policies is no defense of prosecution 
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of named insured for statutory offense of 
wilfully burning an insured building with 
intent to defraud insurer. Brower v. State, 
217 Miss. 425, 64 So. 2d 576 (1953). 

One convicted of arson was properly 
sentenced under statute in effect when 
arson was committed, instead of under 
repealing statute enacted before trial pre- 
scribing lighter penalty, in absence of con- 
trary provision in repealing statute. Byrd 
v. State, 165 Miss. 30, 143 So. 852 (1932). 

2. Indictment. 

The fact that this section might also 
have covered and made unlawful the con- 
duct of the defendant did not preclude his 
being charged under § 97-17-5, the sec- 
ond degree arson statute, provided the 
indictment fairly charged him with the 
violation of the latter statute. Weaver v. 
State, 497 So. 2d 1089 (Miss. 1986), ha- 
beas corpus denied, 896 F.2d 126 (5th Cir. 
1990), reh'g denied (5th Cir. 1990), cert, 
denied, 498 U.S. 966, 111 S. Ct. 427, 112 L. 
Ed. 2d 411 (1990). 

Indictment charging burning of build- 
ing with intent to injure insurance com- 
pany sufficiently alleged ownership of 
house and that defendant knew of insur- 
ance. State v. Ingram, 166 Miss. 543, 146 
So. 638 (1933). 

3. Evidence. 

A prior arson conviction might be ad- 
missible for impeachment purposes as a 
crime involving dishonesty or false state- 
ment in situations, for example, where the 
defendant burned a building as part of a 
scheme to defraud an insurance company. 
However, where an arson conviction was 
admitted for impeachment purposes and 
the prosecution failed to offer prima facie 
evidence that the arson involved fraud, 
dishonesty, false statement or other ele- 



ments suggesting a propensity for lying, 
the case would be reversed and remanded 
for a new trial on all issues. Mclnnis v. 
State, 527 So. 2d 84 (Miss. 1988). 

In prosecution for wilful and felonious 
burning of a church, other evidence and 
confession were sufficient to establish a 
corpus delicti and sustain conviction. 
Brower v. State, 217 Miss. 425, 64 So. 2d 
576 (1953). 

Circumstantial evidence showing be- 
yond reasonable doubt that house was 
burned by persons employed by defendant 
to burn it held sufficient to sustain arson 
conviction. Byrd v. State, 165 Miss. 30, 
143 So. 852 (1932). 

That state in arson prosecution for 
burning of insured property failed to in- 
troduce policy to show that automobile 
was insured against fire held not error, 
existence of insurance being amply estab- 
lished by other evidence. Gipson v. State, 
162 Miss. 480, 139 So. 868 (1932). 

Evidence in arson prosecution for burn- 
ing of insured property, held sufficient to 
establish corpus delicti, as regards admis- 
sibility of confession. Gipson v. State, 162 
Miss. 480, 139 So. 868 (1932). 

That missing parts of automobile were 
found in place indicated in confession of 
defendant was strong proof that crime had 
been committed in connection therewith. 
Gipson v. State, 162 Miss. 480, 139 So. 868 
(1932). 

Evidence held sufficient to establish de- 
fendant's guilt. Gipson v. State, 162 Miss. 
480, 139 So. 868 (1932). 

Admitting letter, proof of loss, and bill of 
sale, if incompetent because not identified 
as bearing signature of defendant, held 
harmless; defendant's guilt being clear. 
Gipson v. State, 162 Miss. 480, 139 So. 868 
(1932). 



RESEARCH REFERENCES 



ALR. Vacancy or nonoccupancy of 
building as affecting its character as 
"dwelling" as regards arson. 44 A.L.R.2d 
1456. 

Pyromania and the criminal law. 51 
A.L.R.4th 1243. 

Am Jur. 5 Am. Jur. 2d, Arson and 
Related Offenses §§ 3, 19. 



2 Am. Jur. Trials, Investigating Particu- 
lar Crimes § 68 (insurance fraud). 

19 Am. Jur. Trials, Preparation and 
Trial of Arson Case, §§ 1 et seq. 

CJS. 6A C.J.S., Arson § 2, 22, 23. 

Practice References. Decker, Ottley, 
Investigation and Prosecution of Arson 
(Michie). 
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McCloskey and Schoenberg, Criminal Mississippi Penal Code Annotated 
Law Deskbook (Matthew Bender). (Michie). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

§ 97-17-13. Arson; willfully or negligently firing woods, 
marsh, meadow, etc.; restitution of fire suppression costs. 

(1) If any person willfully, maliciously, and feloniously sets on fire any 
woods, meadow, marsh, field or prairie, not his own, he is guilty of a felony and 
shall, upon conviction, be sentenced to the State Penitentiary for not more 
than two (2) years nor less than one (1) year, or fined not less than Two 
Hundred Dollars ($200.00) nor more than One Thousand Dollars ($1,000.00), 
or both, in the discretion of the court. 

(2) (a) If any person recklessly or with gross negligence causes fire to burn 
any woods, meadow, marsh, field or prairie, not his own, he is guilty of a 
misdemeanor and shall, on conviction, be fined not less than One Hundred 
Dollars ($100.00) nor more than Five Hundred Dollars ($500.00), or impris- 
oned in the county jail not more than three (3) months, or both, in the 
discretion of the court. 

(b) If a person has a brush or debris pile or other material which is or 
was being burned and reasonable and prudent efforts were not taken to 
prevent the spread of the fire onto the lands of another shall be evidence that 
such person recklessly or with gross negligence caused the land to burn. 

(3) In addition to the penalties provided in this section, upon conviction, 
a person shall be ordered to reimburse and pay in restitution directly to any 
organized fire suppression agency recognized by the Mississippi Forestry 
Commission all the costs the agency incurred related to the suppression and 
abatement of the fire. 

SOURCES: Codes, Hutchinson's 1848, ch. 13, art. 5(1); 1857, ch. 28, art. 1; 1871, 
§ 2741; 1880, § 2816; 1892, § 1091; 1906, § 1172; Hemingway's 1917, § 901; 
1930, § 928; 1942, § 2157; Laws, 1954, ch. 222, §§ 1, 2; Laws, 1960, ch. 243; 
Laws, 2005, ch. 495, § 2, eff from and after July 1, 2005. 

Cross References — Judge's charge to grand jury with respect to state forest fire 
laws, see § 13-5-47. 

Imposition and collection of separate laboratory analysis fee in addition to any other 
assessments and costs imposed by statute on every individual convicted of a felony in 
a case where Crime Laboratory provided forensic science or laboratory services in 
connection with the case, see § 45-1-29. 

Mississippi Prescribed Burning Act not to limit civil or criminal liability provided for 
in this section, see § 49-19-307. 

Tort of firing woods, see § 95-5-25. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 
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JUDICIAL DECISIONS 



1. In general. 

In a prosecution for setting fire to a 
field, where the defendant was tried as a 
principal on a theory that he was an 
accessory before the fact, but the only 
evidence of his participation in the crime 
consisted in the fact that he was observed 
sitting in an automobile stopped adjacent 
to a field which two other men were in the 
act of firing, and when someone gave an 
order to put out the fire, the two young 
men returned to defendant's car and he 
drove away, such evidence, while suffi- 
cient for submission of the case to the jury, 
left the defendant's guilt in such serious 
doubt that he would be granted a new 
trial. Russell v. Ralston Purina Co., 234 
So. 2d 50 (Miss. 1970). 

The appearance of a forestry commis- 
sion employee, who had investigated a 



forest fire and talked to the witnesses, but 
had no personal knowledge of the facts, 
did not constitute an improper influence 
on the grand jury which indicted the de- 
fendant on a charge of feloniously firing 
woods not his own. Case v. State, 220 So. 
2d 289 (Miss. 1969). 

The fact that a forestry commission em- 
ployee, who investigated a forest fire and 
talked to the witnesses but had no per- 
sonal knowledge of the facts, testified be- 
fore the grand jury that he brought the 
case up in Justice of the Peace Court and 
had the witnesses there for the prelimi- 
nary hearing, did not place him in the 
category of a special prosecutor employed 
to assist with the prosecution, and hence 
his appearance before the grand jury was 
not an improper influence. Case v. State, 
220 So. 2d 289 (Miss. 1969). 



RESEARCH REFERENCES 

ALR. Pyromania and the criminal law. Law Reviews. Ogletree, A primer con- 
51 A.L.R.4th 1243. cerning industrial timber litigation with 

Am Jur. 35A Am. Jur. 2d, Fires §§ 5, 6. emphasis upon Mississippi law. 59 Miss. 

19 Am. Jur. Trials, preparation and trial L. J. 387, Fall 1989. 
of arson case, §§ 1 et seq. 

§ 97-17-14. Aggravated assault upon fire fighter, law enforce- 
ment officer or emergency medical personnel by injury- 
causing arson. 

Any person or persons who willfully, feloniously and maliciously set fire to 
or burn or cause to be burned or who aid, counsel or procure the burning of any 
commercial or residential building, whether occupied, unoccupied or vacant or 
any kitchen, shop, barn, stable, outhouse, vehicle, or wood, meadow, marsh, 
field or prairie, whether the property of the person or persons setting the fire 
or of another, and thereby cause serious bodily injury to a firefighter, law 
enforcement officer or any emergency medical personnel while said firefighter, 
law enforcement officer or emergency personnel is acting within the scope of 
his duty and office, whether said injury shall be intentional or unintentional, 
shall be guilty of aggravated assault and upon conviction thereof shall be 
punished by a fine of not more than One Thousand Dollars ($1,000.00) or by 
imprisonment for not more than ten (10) years in the Penitentiary or by both 
such fine and imprisonment. 

SOURCES: Laws, 1986, ch. 394; Laws, 2001, ch. 402, § 1, eff from and after July 
1, 2001. 
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RESEARCH REFERENCES 



ALR. Single act affecting multiple vic- 
tims as constituting multiple assaults or 
homicides. 8 A.L.R.4th 960. 

What constitutes "burning" to justify 
charge of arson. 28 A.L.R.4th 482. 

Admissibility, in criminal case, of evi- 
dence discovered by warrantless search in 
connection with fire investigation — post 
— Tyler cases. 31 A.L.R.4th 194. 



Am Jur. 2 Am. Jur. Trials, Investiga- 
tion of Particular Crimes §§ 2-8. 

19 Am. Jur. Trials, Preparation and 
Trial of Arson Case §§ 1 et seq. 

C JS. 6A C. J.S., Assault & Battery § 86, 
87. 



§ 97-17-15. Boundary landmarks; altering or destroying. 

If any person shall knowingly cut, fell, alter, remove, or destroy, or shall 
cause to be cut, felled, altered, removed, or destroyed, any boundary tree, or 
other boundary landmark, to the wrong of another person, he shall, on 
conviction, be fined not more than two hundred dollars nor less than fifty 
dollars. 



SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 1(64); 1857, ch. 64, art. 189; 
1871, § 2711; 1880, § 2900; 1892, § 1172; 1906, § 1250; Hemingway's 1917, 
§ 980; 1930, § 1008; 1942, § 2239. 



Cross References — Resurveying and re-establishing original marks, see §§ 19- 
27-13, 19-27-15. 



RESEARCH REFERENCES 



Law Reviews. Ogletree, A primer con- emphasis upon Mississippi law. 59 Miss, 
cerning industrial timber litigation with L. J. 387, Fall 1989. 

§ 97-17-17. Brands of saw-logs; altering or defacing. 

If any person shall knowingly and wilfully alter or deface the mark or 
brand of any saw-log, the property of another, without his consent, and with 
intent to deprive the owner of his property, he shall, on conviction, be fined not 
exceeding one hundred dollars, or imprisoned in the county jail not more than 
three months, or both. 

SOURCES: Codes, 1892, § 980; 1906, § 1056; Hemingway's 1917, § 784; 1930, 
§ 800; 1942, § 2026; Laws, 1882, p. 144. 

RESEARCH REFERENCES 



Am Jur. 52 Am. Jur. 2d, Logs and 
Timber §§ 4, 13. 



§§ 97-17-19 and 97-17-21. Repealed. 

Repealed by Laws, 1996, ch. 519, §§ 2-3, eff from and after passage 
(approved April 11, 1996). 
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§ 97-17-19. [Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(11); 1857, ch. 
64, art. 45; 1871, § 2522; 1880, § 2738; 1892, § 991; 1906, § 1068; 
Hemingway's 1917, § 796; 1930, § 812; 1942, § 2038] 

§ 97-17-21. [Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(10); 1857, 
ch. 64, art. 44; 1871, § 2521; 1880, § 2737; 1892, § 990; 1906, § 1066; 
Hemingway's 1917, § 794; 1930, § 810; 1942, § 2036] 

Editor's Note — Former § 97-17-19 was entitled: Burglary; breaking and entering 
dwelling. 

Former § 97-17-21 was entitled: Burglary; inhabited dwelling. 



Practice References. McCloskey and Mississippi Penal Code Annotated 
Schoenberg, Criminal Law Deskbook (Michie). 
(Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

§ 97-17-23. Burglary; breaking and entering inhabited dwell- 
ing; home invasion. 

(1) Every person who shall be convicted of breaking and entering the 
dwelling house or inner door of such dwelling house of another, whether armed 
with a deadly weapon or not, and whether there shall be at the time some 
human being in such dwelling house or not, with intent to commit some crime 
therein, shall be punished by commitment to the custody of the Department of 
Corrections for not less than three (3) years nor more than twenty-five (25) 
years. 

(2) Every person who shall be convicted of violating subsection (1) under 
circumstances likely to terrorize any person who is actually occupying the 
house at the time of the criminal invasion of the premises shall be punished by 
imprisonment in the custody of the Department of Corrections for not less than 
ten (10) years nor more than twenty-five (25) years. 

SOURCES: Codes, 1906, § 1067; Hemingway's 1917, § 795; 1930, § 811; 1942, 
§ 2037; Laws, 1996, ch. 519, § 1; Laws, 2008, ch. 307, § 1, eff from and after 
July 1, 2008. 

Cross References — Burglary of dwelling, defined as crime of violence, see 
§ 97-3-2. 



RESEARCH REFERENCES 



JUDICIAL DECISIONS 



1. In general. 

2. Sufficiency of evidence. 

3. — Invited entry. 

4. Indictments. 

5. Dwelling house of another. 

6. Jury instructions. 



In a case where defendant was con- 
victed of several crimes relating to the 



7. Sentence. 

8. Intent. 

9. New trial denied. 



1. In general. 



785 



§ 97-17-23 



Crimes 



arson and burglary of a residence, his 
double jeopardy rights were not violated 
due to the fact that some of the elements 
of the crimes overlapped; each of the 
crimes involved required proof of an addi- 
tional fact that the other did not. 
McCollins v. State, 952 So. 2d 305 (Miss. 
Ct. App. 2007). 

Burglary conviction was upheld where 
acquittal on armed robbery charges did 
not invoke double jeopardy concerns be- 
cause defendant was not previously tried 
for either of the charges and because the 
burglary charge did not contain the same 
elements, such as exhibiting a deadly 
weapon and putting the victim in fear; 
similarly, the burglary included elements 
not found in armed robbery, such as 
breaking and entering. Smallwood v. 
State, 930 So. 2d 448 (Miss. Ct. App. 
2006). 

After his conviction for burglary of an 
inhabited dwelling, defendant first argued 
that the trial court should have given a 
circumstantial evidence instruction be- 
cause the prosecution did not have a con- 
fession or an eyewitness. However, defen- 
dant had failed to offer such an 
instruction and it was not the obligation of 
the trial court to have prepared and sub- 
mitted same. Harris v. State, 908 So. 2d 
868 (Miss. Ct. App. 2005). 

In a case where defendants were con- 
victed of burglary of a dwelling and simple 
assault, the evidence at trial did not sup- 
port a lesser included offense instruction 
of trespass because (1) had defendants 
succeeded in their defense that they had 
permission to enter the dwelling, they 
would not have been guilty of trespass; (2) 
once defendants realized they were not 
welcome on the property and that they 
would not receive permission to enter the 
home, they broke into and entered the 
home when they punched through the 
tape covering the hole by the front door in 
order to unlock the door from the inside; 
(3) the existence of the marks on the rear 
entrance where a tire iron was used to 
attempt entry supported the more serious 
offense of burglary rather than trespass; 
and (4) there was evidence of intent to 
commit an assault when defendants en- 
tered the home based on their previous 
threats made to the second victim, their 



use of force to enter the home, their use of 
violence inside the home, and one defen- 
dant's actions of hurling a large rock into 
the second victim's windshield when he 
tried to drive away. Arbuckle v. State, 894 
So. 2d 619 (Miss. Ct. App. 2004), writ of 
certiorari dismissed by 904 So. 2d 184, 
2005 Miss. LEXIS 397 (Miss. 2005). 

Where defendant was convicted of bur- 
glary of a dwelling (no threats or force 
toward persons were shown), his allega- 
tion of error concerned the introduction of 
a small kitchen knife that police found on 
him when he was arrested. However, as to 
relevancy and admissibility, the record did 
not indicate any abuse of discretion by the 
trial judge in admitting the evidence. 
Clayton v. State, 893 So. 2d 246 (Miss. Ct. 
App. 2004), writ of certiorari denied by 
893 So. 2d 1061, 2005 Miss. LEXIS 101 
(Miss. 2005). 

Where three accomplices kicked in the 
door of a home and stole several items, 
defendant was properly convicted of bur- 
glarizing a home based on evidence that 
he was seen driving the getaway car. 
Deloney v. State, 874 So. 2d 445 (Miss. Ct. 
App. 2004). 

Where defendant's 20-year sentence 
with only 14 years actually to serve was 
within the statutory parameters and was 
not grossly disproportionate to the crime, 
defendant failed to show that his sentence 
was disproportionately harsh for the 
crime charges, and therefore it was not 
cruel and unusual. Alston v. State, 841 So. 
2d 215 (Miss. Ct. App. 2003). 

The crime of murder can be the under- 
lying element required to establish the 
crime of burglary. Stevens v. State, 806 So. 
2d 1031 (Miss. 2001), writ of certiorari 
denied by 537 U.S. 1232, 123 S. Ct. 1384, 
155 L. Ed. 2d 195, 2003 U.S. LEXIS 1755, 
71 U.S.L.W. 3566 (2003). 

The defendant was properly sentenced 
under this section, rather than under for- 
mer § 97-17-19, where (1) former § 97- 
17-19 was repealed and this section was 
enacted in 1996, (2) the offense at issue 
occurred in 1997, and (3) although the 
original indictment cited former § 97-17- 
19, the indictment was amended to cite 
this section. Terry v. State, 755 So. 2d 41 
(Miss. Ct. App. 1999). 

Proof that a house was occupied at the 
time of the burglary is not required. Wilk- 
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erson v. State, 724 So. 2d 1089 (Ct. App. 
1998). 

A burglarized house was a "dwelling" 
within the meaning of the statute where 
the owner of the house was an elderly 
woman who lived there for four months of 
every year, received her mail there, and 
kept personal property there, even though 
the burglary occurred during the eight 
months that she lived elsewhere. Wilker- 
son v. State, 724 So. 2d 1089 (Ct. App. 
1998). 

The word "crime" in the burglary stat- 
utes includes misdemeanors as well as 
felonies. Ashley v. State, 538 So. 2d 1181 
(Miss. 1989). 

Jury could find that incident charged as 
burglary happened at night, where it was 
well established in Mississippi that jury 
was entitled to consider not only facts as 
testified to by witnesses, but also all infer- 
ences that reasonably and logically could 
be deduced from facts in evidence, and 
testimony from several witnesses indi- 
cated that incident occurred around 7:00 
in evening, and jury was properly in- 
structed as to law and heard testimony of 
witnesses. Burney v. State, 515 So. 2d 
1154 (Miss. 1987), but see McCarty v. 
State, 554 So. 2d 909 (Miss. 1989). 

Defendant's motion to dismiss, on 
double jeopardy grounds, an indictment 
charging him with armed burglary of an 
inhabited dwelling at nighttime was im- 
properly denied, where there was a com- 
mon nucleus of operative facts from which 
arose the prosecution for burglary and an 
earlier prosecution for rape, where defen- 
dant had earlier been acquitted of the 
rape, where the not guilty verdict in the 
rape trial was well within the evidence, 
where defendant's only defense at the 
rape trial was that another person com- 
mitted the crime, where the jury could not 
rationally have acquitted him on any 
other basis, and where the state offered 
substantial evidence during the rape trial 
to show that he broke and entered the 
rape victim's home. Sanders v. State, 429 
So. 2d 245 (Miss. 1983). 

The trial court's failure to define the 
word "night," as used in this section, for 
the jury's guidance would not require re- 
versal of the defendant's conviction for 
burglary, where the indictment and proof 



were sufficient to charge and support the 
defendant's conviction for burglary as de- 
fined by former § 97-17-21. Harkins & Co. 
v. Elliott, 415 So. 2d 678 (Miss. 1982), cert, 
denied, 459 U.S. 1107, 103 S. Ct. 733, 74 
L. Ed. 2d 956 (1983). 

An indictment which charged a defen- 
dant with breaking and entering into the 
dwelling house of the victim with intent to 
commit rape satisfied the statutory re- 
quirement of "intent to commit some 
crime" in a dwelling. Jefferson v. State, 
386 So. 2d 200 (Miss. 1980). 

2. Sufficiency of evidence. 

Evidence was sufficient to convict defen- 
dant of burglary because, while two wit- 
nesses who testified as to defendant's in- 
volvement with them in the burglary 
could not establish where the burglary 
occurred, evidence regarding items taken 
made it reasonable for the jury to infer 
that the apartment defendant and the 
others burglarized was the victim's apart- 
ment. Terry v. State, 126 So. 3d 946 (Miss. 
Ct. App. 2013). 

Evidence was sufficient to convict defen- 
dant of burglary and the verdict was not 
against the overwhelming weight of the 
evidence because, even if jury believed 
that defendant did not personally go into 
victim's apartment, he was an accomplice 
as he supplied one of the guns used in the 
robbery and provided a place to hide the 
stolen items. Gardner v. State, 121 So. 3d 
309 (Miss. Ct. App. 2013). 

Testimony from the victim, police detec- 
tives, and an eyewitness who had identi- 
fied defendant as the person who broke 
into the victim's house and stole a televi- 
sion, was sufficient to convict defendant of 
burglary of a dwelling, and defendant's 
conviction was not against the over- 
whelming weight of the evidence. Luster 
v. State, 133 So. 3d 849 (Miss. Ct. App. 

2013) , writ of certiorari denied by 133 So. 
3d 818, 2014 Miss. LEXIS 153 (Miss. 

2014) , writ of certiorari denied by 134 S. 
Ct. 1951, 188 L. Ed. 2d 971, 2014 U.S. 
LEXIS 3049, 82 U.S.L.W. 3630 (U.S. 
2014). 

Although the victim of a burglary incor- 
rectly described the perpetrator as ap- 
proximately 18 years old, the evidence 
was sufficient for a jury to determine 
beyond a reasonable doubt that defendant 
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was the person who committed the crime 
as the victim had sufficient time to ob- 
serve defendant, she picked defendant out 
of a photo lineup, and when defendant 
was arrested, he had the same gold teeth 
the victim noted in her description of the 
perpetrator to the authorities. Bell v. 
State, 125 So. 3d 75 (Miss. Ct. App. 2013), 
writ of certiorari denied by 123 So. 3d 450, 
2013 Miss. LEXIS 563 (Miss. 2013). 

Victim's testimony that at the time she 
discovered defendant in her boyfriend's 
apartment, that the front door was locked, 
that there was evidence of forced entry 
through the apartment's window and that 
defendant was holding the victim's wallet 
when discovered, was sufficient to support 
his conviction and the denial of his motion 
for directed verdict and for judgment not- 
withstanding the verdict. Bell v. State, 
125 So. 3d 75 (Miss. Ct. App. 2013), writ of 
certiorari denied by 123 So. 3d 450, 2013 
Miss. LEXIS 563 (Miss. 2013). 

Victim's eyewitness testimony that de- 
fendant entered her dwellling without her 
knowledge or permission was sufficient to 
identify defendant as the person who was 
in her home and was sufficient to convict 
him of burglary of a dwelling. Conner v. 
State, 138 So. 3d 158 (Miss. Ct. App. 
2013), affirmed by 138 So. 3d 143, 2014 
Miss. LEXIS 246 (Miss. 2014). 

Evidence that defendant possessed 
fruits of a burglary on the same day it 
occurred, and concealed the true origin of 
one of the stolen items, was sufficient to 
support his conviction of burglary in vio- 
lation of Miss. Code Ann. § 97-17-23(1), 
Taylor v. State, 110 So. 3d 776 (Miss. 
2013). 

Evidence presented at trial was suffi- 
cient to support defendant's convictions of 
aggravated assault (Miss. Code Ann. 
§ 97-3-7(2)(a)) and burglary of a dwelling 
(Miss. Code Ann. § 97-17-23), as it estab- 
lished that he drove two men to pick up a 
crowbar and then drove them to the vic- 
tim's house, where they used the crowbar 
to pry open the door and assault the 
victim; moreover, his confession estab- 
lished his involvement in the crimes. Whi- 
taker v. State, 114 So. 3d 725 (Miss. Ct. 
App. 2012), writ of certiorari denied by 
2013 Miss. LEXIS 331 (Miss. June 6, 
2013). 



Defendant's conviction for burglary was 
supported by sufficient evidence because 
defendant's theory of an unidentified third 
man was presented to the jury, but the 
jury rejected it, and defendant's continued 
flight evidenced a guilty conscience; defen- 
dant's tattoos were consistent with an 
officer's observation of the man who fled 
the scene, and the evidence of his heavy, 
dark tattooing provided the jury with a 
basis to resolve any inconsistency in the 
officer's testimony. Dison v. State, 61 So. 
3d 975 (Miss. Ct. App. 2011), writ of cer- 
tiorari dismissed by 131 So. 3d 578, 2014 
Miss. LEXIS 40 (Miss. 2014). 

There was insufficient evidence to adju- 
dicate a juvenile a delinquent child for the 
act of burglary, a violation of Miss. Code 
Ann. § 97-17-23(1), where there was no 
evidence that the juvenile broke and en- 
tered the dwelling house, or had any in- 
tent to commit any crime therein; thus, 
neither element of burglary was proven 
beyond a reasonable doubt. C.K.B. v. Har- 
rison County Youth Court, 36 So. 3d 1267 
(Miss. 2010). 

Defendant's convictions for house bur- 
glary, aggravated assault, armed robbery, 
and auto theft were proper because the 
evidence was sufficient. In part, defendant 
severely beat the victim, demanded that 
she give him her purse, and then took her 
purse, a gun, and a set of keys to the 
victim's vehicle. The victim later identi- 
fied defendant, based upon her own inde- 
pendent recollection, in a photographic 
lineup. Brunner v. State, 37 So. 3d 645 
(Miss. Ct. App. 2009), writ of certiorari 
denied by 36 So. 3d 455, 2010 Miss. LEXIS 
323 (Miss. 2010). 

Where defendant was convicted of bur- 
glary after breaking into the home of a 
woman whom he had dated and who told 
defendant that she did not want to see 
him again, the jury verdict finding defen- 
dant guilty of burglary was not against 
the weight of the evidence because, al- 
though defendant claimed that the win- 
dow through which he allegedly climbed 
was too small to accommodate his size, the 
jury saw photographs of the window and 
the resolution of factual disputes was 
within its province. Further, officers found 
a chair outside that had been placed in 
front of the window through which defen- 
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dant allegedly climbed, the screen looked 
as if it had been torn off or pried open, 
defendant was found near the victim's 
home, and as he was arrested, defendant 
stated that he was just trying to get the 
victim's attention. Alesich v. State, 26 So. 
3d 1080 (Miss. Ct. App. 2009), writ of 
certiorari denied by 27 So. 3d 404, 2010 
Miss. LEXIS 52 (Miss. 2010). 

Along with the testimony of the victim 
and codefendant, the jury also was pre- 
sented with the testimony of multiple 
sheriff's deputies, forensic analysts, and 
with that of a witness, who stated that 
defendant admitted to him his involve- 
ment in the crimes; after hearing all the 
evidence and being adequately instructed 
on the applicable law, the jury rendered 
its decision in due course, and any ratio- 
nal trier of fact could have found the 
essential elements of the crimes beyond a 
reasonable doubt. Christmas v. State, 10 
So. 3d 413 (Miss. 2009). 

Defendant's conviction for burglary of a 
dwelling, in violation of Miss. Code Ann. 
§ 97-17-23(1), was supported by the evi- 
dence because defendant crashed through 
a glass window and advanced briskly 
upon one victim with hands raised, in 
what was described as a threatening ges- 
ture; hence, the evidence was sufficient to 
infer that defendant intended to commit 
an assault under Miss. Code Ann. § 97-3- 
7(1). Walker v. State, 21 So. 3d 663 (Miss. 
Ct. App. 2009), writ of certiorari denied by 
20 So. 3d 680, 2009 Miss. LEXIS 578 
(Miss. 2009). 

Evidence as sufficient to support defen- 
dant's convictions of burglary, kidnapping, 
and sexual battery where the father of the 
two-year-old victim testified that he went 
to pick up his girlfriend from work and left 
his children secured in their home, that he 
encountered the 17-year-old defendant 
while en route and told him where he was 
going, that he discovered upon his return 
that his home had been broken into and 
that his daughter was missing, that he 
found defendant with his daughter in an 
abandoned structure nearby, and that, 
upon examination, the girl's genital area 
was red, bleeding, and scratched and 
where a physician who examined the vic- 
tim testified that the girl's vagina was red, 
swollen, and irritated but that there was 



no evidence of infection as the cause. Be- 
cause the two-year-old victim was too 
short to have unlocked the door to the 
family home by herself and had never 
walked out of the home unassisted, the 
evidence permitted the jury to reasonably 
infer that defendant had broken into the 
family residence, removed the victim 
therefrom without her father's permis- 
sion, and sexually assaulted her. Moton v. 
State, 999 So. 2d 1287 (Miss. Ct. App. 
2009). 

Reasonable jurors could have found be- 
yond a reasonable doubt that defendant 
kicked in the victim's door where there 
was no evidence that the victim invited 
defendant or the unidentified man in her 
home, and every reasonable inference 
arising from defendant's actions and 
words immediately prior to the breaking 
in of the door would support the conclu- 
sion that it was indeed defendant who did 
so. Hope v. State, 992 So. 2d 666 (Miss. Ct. 
App. 2008). 

There was no merit to defendant's claim 
that a trial court peremptorily found him 
guilty of burglary by prohibiting him from 
arguing self-defense where the underlying 
crime that he was charged with to elevate 
his murder charge to capital murder un- 
der Miss. Code Ann. § 97-3-19(2)(e) was 
burglary under Miss. Code Ann. § 97-17- 
23, and Mississippi adhered to the com- 
mon law rule that an aggressor was pre- 
cluded from pleading self-defense. As a 
result, the trial court did not err in deny- 
ing defendant's attempt to argue self-de- 
fense at trial. Beale v. State, 2 So. 3d 693 
(Miss. Ct. App. 2008), writ of certiorari 
denied by 999 So. 2d 1280, 2009 Miss. 
LEXIS 90 (Miss. 2009). 

Evidence was insufficient to support de- 
fendant's burglary conviction where nei- 
ther a theft from an open, freestanding 
structure nor a possible entry of a free- 
standing shed satisfied the elements of 
Miss. Code Ann. § 97-17-23 (Rev. 2006), 
the shed did not meet the Miss. Code Ann. 
§ 97-17-31 (Rev. 2006) definition of dwell- 
ing house, and there was no breaking and 
entering involved in the open carport. 
Jefferson v. State, 977 So. 2d 431 (Miss. 
Ct. App. 2008). 

Evidence was sufficient to find defen- 
dant committed a burglary in a capital 
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murder case as there was a pry mark on 
the front door, the front door was left ajar, 
a television was missing, and drawers 
were left open, and defendant was found 
in possession of the victim's personal prop- 
erty shortly after the burglary Evidence 
also showed that defendant broke into the 
victims's house, killed her, and stole some 
of her personal belongings because he 
desired money to purchase drugs, and 
further testimony established that he sold 
the television and used the proceeds to 
purchase crack. Young v. State, 981 So. 2d 
308 (Miss. Ct. App. 2007), writ of certio- 
rari denied by 979 So. 2d 691, 2008 Miss. 
LEXIS 206 (Miss. 2008). 

Although victims could not positively 
identify defendant as a second gunman 
who entered their apartment, they were 
able to provide police with a description, a 
stocking cap, clothing, and a gun; a rea- 
sonable jury could have found defendant 
guilty of burglary and robbery beyond a 
reasonable doubt. Guyton v. State, 962 So. 
2d 722 (Miss. Ct. App. 2007). 

State presented sufficient evidence to 
convict defendant of burglary of a dwell- 
ing, a violation of Miss. Code Ann § 97- 
17-23, given the victim's recognition of 
defendant as the person in her house, 
defendant's admission that he was in the 
house, and the testimony that the victim's 
purse and money were missing after de- 
fendant fled her house. Parker v. State, 
962 So. 2d 25 (Miss. 2007). 

Lower court, which denied appellant's 
motions for new trial and judgment not- 
withstanding the verdict, did not err in 
finding that there was sufficient evidence 
to convict appellant of burglary of a dwell- 
ing where appellant confessed to the 
crime and appellant was found in posses- 
sion of items stolen from the burglarized 
home within an hour of the robbery when 
he tried to pawn the stolen goods at a 
pawn shop. Hill v. State, 952 So. 2d 326 
(Miss. Ct. App. 2007), writ of certiorari 
dismissed en banc by 958 So. 2d 1232, 
2007 Miss. LEXIS 322 (Miss. 2007). 

Where the suspect broke into a locked 
basement in the doctor's house and stole 
$6,000 in pre- 1959 currency, defendant 
was observed in a travel agency spending 
strange-looking currency printed prior to 
1959, and defendant was a frequent guest 



in the doctor's home and told a friend that 
he had taken the money from the doctor's 
home; the direct and circumstantial evi- 
dence was legally sufficient to support 
defendant's conviction of burglary and lar- 
ceny of a dwelling under Miss. Code Ann. 
§ 97-17-23. Sandefer v. State, 952 So. 2d 
281 (Miss. Ct. App. 2007). 

Evidence was sufficient to support de- 
fendant's conviction of burglary of a dwell- 
ing because: (1) there was evidence that 
defendant entered an outer door and then 
an interior door to access the victim's 
living area; (2) the victim testified that 
both the outer and interior doors had been 
locked when she went to sleep that night; 
and (3) the inner door bore signs of having 
been forced open. Magee v. State, 966 So. 
2d 173 (Miss. Ct. App. 2007), writ of cer- 
tiorari denied en banc by 966 So. 2d 172, 
2007 Miss. LEXIS 567 (Miss. 2007). 

Evidence was sufficient to support a 
guilty verdict for attempted burglary be- 
cause, inter alia: (1) the victim testified 
that she heard someone removing the 
screen from her bedroom window and 
breathing heavily; (2) once the scene was 
investigated by the victim and the officers, 
the screen was found removed from the 
window; and (3) the victim testified to 
having seen defendant in her backyard 
shortly after hearing the window screen 
tampering; thus, the trial court did not err 
in denying defendant's motion for a di- 
rected verdict, his request for a peremp- 
tory jury instruction, and his motion for a 
judgment notwithstanding the verdict. 
Brown v. State, 961 So. 2d 720 (Miss. Ct. 
App. 2007). 

Owner testified that he locked the door- 
knob and shut the door after allowing 
defendant to enter his mobile home, and 
both the owner and a victim testified that 
defendant declined to sit down and that 
she stood facing them with her back to the 
door; according to the victim, defendant 
had her hand on the doorknob before 
three masked men rushed through the 
door, and she never saw any of the masked 
men point a gun at defendant. Also, im- 
mediately after the men left, defendant 
refused to help the victim untie the owner; 
thus, the evidence was sufficient, and de- 
fendant's convictions for burglary of a 
dwelling, robbery, kidnapping, and auto 
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theft were not against the weight of the 
evidence. Brown v. State, 926 So. 2d 283 
(Miss. Ct. App. 2006). 

Trial court did not err in denying defen- 
dant's motion for a directed verdict and 
his motion for judgment notwithstanding 
the verdict; given the State's evidence, 
reasonable and fair-minded jurors could 
have concluded that defendant was guilty 
of burglary of a dwelling. Also, the pic- 
tures of defendant's car were consistent 
with the description given by the victim to 
the deputies, the victim identified defen- 
dant as the intruder, and clothes were 
found that matched the description of the 
intruder's clothes provided by the victim. 
Coleman v. State, 926 So. 2d 205 (Miss. 
Ct. App. 2006). 

Defendant's motion for a new trial was 
properly denied where the evidence was 
sufficient to support a rape conviction 
given the victim's uncontradicted testi- 
mony; defendant's act of opening the 
porch door was clearly sufficient to consti- 
tute a breaking, and entry through the 
porch was required to gain entrance into 
the victim's home. Davis v. State, 910 So. 
2d 1228 (Miss. Ct. App. 2005). 

Evidence demonstrated that the ele- 
ments of burglary under Miss. Code Ann. 
§ 97-17-23 were met where the other par- 
ticipants testified that defendant waited 
inside while the others ransacked the 
house searching for valuables and defen- 
dant shared in the proceeds. Stewart v. 
State, 909 So. 2d 52 (Miss. 2005). 

Evidence sufficed for defendant's convic- 
tions for burglary of an inhabited dwelling 
and sale of a stolen firearm. The two- 
month time period, between the burglary 
and the date defendant was found in pos- 
session of the gun, distracted from the 
inference that he committed the burglary, 
but as to other inferences, he had made 
reference to other stolen items (never re- 
covered), he had possession of the stolen 
firearm, and he had sought to sell same to 
an informant in a concealed setting. Har- 
ris v. State, 908 So. 2d 868 (Miss. Ct. App. 
2005). 

Evidence offered was sufficient to con- 
vict defendant of attempted burglary of a 
dwelling and was not against the weight 
of the evidence because (1) defendant was 
seen with a knife outside the victim's 



house; (2) defendant banged on the vic- 
tim's front door with such force that ob- 
jects on the walls of the entrance hall 
crashed to the floor and the peephole in 
the door was catapulted out of it; (3) no 
reasonable person with a broken-down car 
who needed help would approach a house 
in the same manner; (4) defendant had 
burglarized many homes in the past; and 
(5) defendant's actions on the day in ques- 
tion undoubtedly showed that he was at- 
tempting to burglarize the victim's dwell- 
ing. Jones v. State, 904 So. 2d 149 (Miss. 
2005). 

Defendant's conviction for house bur- 
glary was not against the overwhelming 
weight of the evidence because (1) the 
victim testified that someone entered her 
home, took her purse and her car keys, 
and stole her car; (2) two witnesses testi- 
fied to defendant's involvement in the 
crime; (3) the investigating officer testified 
that he saw the victim's car near the 
house where defendant was staying; and 
(4) defendant's accomplice was later seen 
driving the car. Harris v. State, 907 So. 2d 
972 (Miss. Ct. App. 2005), writ of certio- 
rari denied by 910 So. 2d 574, 2005 Miss. 
LEXIS 453 (Miss. 2005). 

Defendant's actions at the first victim's 
home were sufficient to support defen- 
dants' convictions for the crimes of bur- 
glary and simple assault because (1) de- 
fendants were present at the home for the 
sole purpose to obtain money; (2) when the 
victims did not voluntarily allow defen- 
dants into the home, defendants went into 
a rage and broke into the dwelling and 
assaulted two of the victims; (3) one of the 
defendants then proceeded to commit a 
further act of violence when he burst the 
windshield of one of the second victim's 
vehicle with a large rock; (4) the other 
defendant continued to threaten and in- 
timidate the first victim until she surren- 
dered her paycheck whereupon defen- 
dants left the premises and cashed the 
check in order to satisfy a debt; and (5) the 
jury could reasonably infer that defen- 
dants formed the intent to assault those 
inside the home immediately upon gain- 
ing entry to the home. Arbuckle v. State, 
894 So. 2d 619 (Miss. Ct. App. 2004), writ 
of certiorari dismissed by 904 So. 2d 184, 
2005 Miss. LEXIS 397 (Miss. 2005). 
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Evidence was sufficient to support de- 
fendant's conviction for burglary of a 
dwelling where, although nothing was ac- 
tually stolen from the house, the jury 
could have inferred from the testimony 
that defendant broke into the house with 
the intent to steal. Clay v. State, 881 So. 
2d 323 (Miss. Ct. App. 2004), writ of cer- 
tiorari denied by 893 So. 2d 1061, 2005 
Miss. LEXIS 96 (Miss. 2005). 

The State presented testimony from 
witnesses who identified defendant as the 
person who committed both the crimes 
charged. The first victim testified that 
while working at the convenience store, 
an individual later identified as defen- 
dant, held a box cutter near her neck, and 
took money out of the cash register and in 
the burglary case, the victim testified that 
she was awakened by her cousin's scream- 
ing and directly confronted defendant; de- 
fendant's motions for a directed verdict, 
judgment notwithstanding the verdict, 
and for a new trial, were therefore prop- 
erly denied. Hill v. State, 912 So. 2d 991 
(Miss. Ct. App. 2004), writ of certiorari 
denied by 921 So. 2d 344, 2005 Miss. 
LEXIS 680 (Miss. 2005). 

There was sufficient evidence to support 
a conviction for burglary of a dwelling 
house because an officer saw defendant 
leave the residence through a patio door 
after receiving a burglary complaint, the 
door had been forcibly opened, two televi- 
sions were moved towards an exit in the 
home, and a victim testified that the 
house had not been left in that condition. 
Phinisee v. State, 864 So. 2d 988 (Miss. Ct. 
App. 2004). 

Where a neighbor saw defendant enter- 
ing and exiting the victim's home, a 
deputy testified that defendant admitted 
to being in the victim's home, and the 
victim testified that she was unable to 
identify any particular items as having 
been stolen but noticed that the drawers 
to her chest had been rifled and were in 
disarray, the State offered substantial evi- 
dence on each element of burglary. Cortez 
v. State, 876 So. 2d 1026 (Miss. Ct. App. 
2003), writ of certiorari denied by 878 So. 
2d 66, 2004 Miss. LEXIS 859 (Miss. 2004), 
dismissed by 9 So. 3d 445, 2009 Miss. App. 
LEXIS 209 (Miss. Ct. App. 2009). 

Though the testimony of defendant and 
the woman conflicted about his intent in 



entering the woman's home, the jury was 
entitled to believe the woman's testimony, 
as opposed to defendant's testimony, that 
defendant forced his way into her house, 
placed a makeshift noose around her neck, 
and threatened to kill her, as defendant 
admitted entering her house and backing 
her against a wall; accordingly, the evi- 
dence was legally sufficient to support 
defendant's conviction for burglary as the 
evidence was not such that no reasonable 
juror could have assigned guilt to defen- 
dant on that charge. Ferguson v. State, 
865 So. 2d 369 (Miss. Ct. App. 2003), writ 
of certiorari denied by 866 So. 2d 473, 
2004 Miss. LEXIS 76 (Miss. 2004). 

Evidence that police found defendant's 
fingerprint in a residence that was bur- 
glarized and that defendant pawned items 
that were taken from the residence was 
sufficient to sustain defendant's convic- 
tion for burglary on an inhabited dwelling, 
and the appellate court refused to review 
defendant's claim that his sentence of 22 
years' confinement was too harsh. Brown 
v. State, 875 So. 2d 214 (Miss. Ct. App. 

2003) , writ of certiorari denied by 876 So. 
2d 376, 2004 Miss. LEXIS 697 (Miss. 

2004) . 

Evidence was sufficient to allow a jury 
to resolve issues of credibility against de- 
fendant, and return a verdict of guilty; 
defendant admitted through his testi- 
mony that he broke a window at the 
victims' home, his fingerprints were found 
on the glass that matched the prints on 
the card bearing defendant's information 
from the police, and the victims both tes- 
tified that defendant admitted that he 
committed the offense. Bridges v. State, 
841 So. 2d 1189 (Miss. Ct. App. 2003). 

Evidence that the victim found defen- 
dant in the victim's home without permis- 
sion or explanation and that defendant 
fled the home when confronted by the 
victim was sufficient for the jury to infer 
that defendant had the intent to commit 
theft inside the home and was sufficient to , 
support defendant's conviction of burglary 
of a dwelling despite the fact that nothing 
was taken from the home and very little 
inside the home had been disturbed; iden- 
tification of defendant by the victim fol- 
lowing defendant's arrest was more than 
sufficient. Crawford v. State, 839 So. 2d 
594 (Miss. Ct. App. 2003). 
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Verdict was not against the overwhelm- 
ing weight of the evidence where defen- 
dant was not only found in close proximity 
to the burglarized home, but was actually 
found by the victim at the home that was 
burglarized; in addition, defendant was in 
close proximity to the stolen property and 
the items in his car provided a reasonable 
inference that the items were in his pos- 
session, which was legally sufficient for 
the jury to infer guilt of burglary. O'Neal v. 
State, 840 So. 2d 750 (Miss. Ct. App. 
2003). 

State proved that defendant forcibly en- 
tered the victim's dwelling and that the 
evidence did not show that the entry was 
voluntary; even if the door was unlocked 
or if only slight force was needed to gain 
entry, such entry was forcible for the pur- 
poses of the burglary statute, and there 
was no evidence that the victim invited 
defendant into his home. Wheeler v. State, 
826 So. 2d 731 (Miss. 2002). 

Even though the defendant was acquit- 
ted of two counts of assault, the evidence 
was sufficient to support a conviction for 
burglary based on evidence that the de- 
fendant burst through a door to enter a 
trailer and that he intended to commit an 
assault. Jones v. State, 785 So. 2d 1099 
(Miss. Ct. App. 2001). 

Evidence was insufficient to establish 
that the building which the defendant was 
alleged to have burglarized was a dwelling 
within the meaning of the statute where 
(1) it was uncontradicted that the owner of 
the home, together with his wife, had 
permanently ceased to live in the struc- 
ture and had moved to another county 
where they were living temporarily in a 
camper on site while they completed con- 
struction work on a new home, (2) there 
was no evidence even faintly suggesting 
that the owners had any intention of re- 
turning to the structure and resuming 
their residence there, and (3) there was 
some testimony that the owners' daughter 
had been living in the home while she 
worked as a schoolteacher in the area, but 
the only evidence concerning the daugh- 
ter's residency in the home was supplied 
by her father. Carr v. State, 770 So. 2d 
1025 (Miss. Ct. App. 2000). 

Evidence was sufficient to support a 
conviction for burglary where (1) a neigh- 



bor saw the defendant and a coperpetrator 
enter the victim's home, (2) responding 
police officers saw that the double doors to 
the home had been forced open while the 
dead-bolt was still extended to lock the 
doors, (3) the officers found the defendant 
and his coperpetrator in the master bed- 
room and bathroom, (4) the defendant 
said that they were in the house to get 
food, but the kitchen was at the opposite 
end of the house, and (5) in the bedroom, 
drawers were open and items were scat- 
tered on the dresser and bed. Pryor v. 
State, 771 So. 2d 958 (Miss. Ct. App. 
2000). 

Evidence was sufficient to sustain a 
conviction where (1) the defendant broke 
into and entered the victim's house with- 
out permission by removing a screen and 
climbing through a window, and (2) the 
defendant intended to locate the victim's 
purse and steal money from her once he 
found it. Robinson v. State, 757 So. 2d 
1051 (Miss. Ct. App. 2000). 

Evidence was sufficient to support a 
conviction for burglary of a dwelling 
where evidence showed that the defen- 
dant was in recent possession of a video 
cassette recorder stolen from the dwelling. 
Potts v. State, 755 So. 2d 1196 (Miss. Ct. 
App. April 25, 2000). 

The court refused to affirm a burglary 
conviction on the theory of constructive 
breaking where the jury was instructed 
only on the theory of an actual physical 
breaking and each theory requires a dif- 
ferent set of facts. Genry v. State, 1999 
Miss. App. LEXIS 716 (Miss. Ct. App. Dec. 
14, 1999), opinion withdrawn by, substi- 
tuted opinion at 767 So. 2d 302, 2000 
Miss. App. LEXIS 426 (Miss. Ct. App. 
2000). 

Evidence was sufficient to support a 
conviction for burglary, notwithstanding 
that the home that was entered was only 
occupied occasionally during the owner's 
visits to Mississippi, where the owner's 
daughter lived in the home on a perma- 
nent basis while attending high school 
and had only left the house a few months 
prior to the burglary, and where testimony 
revealed that the home contained cloth- 
ing, a bed, a sofa, a microwave oven and 
other necessities. Washington v. State, 
753 So. 2d 475 (Miss. Ct. App. 1999). 
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There was sufficient evidence to support 
a conviction for burglary where (1) the 
defendant denied that he broke into the 
victim's house to steal, and a witness in 
his behalf testified that the defendant told 
him that he was going to the victim's 
house to pick up some money, rather than 
commit burglary, but (2) the defendant's 
accomplice indicated that he and the de- 
fendant broke into the victim's house with 
the intention to burglarize it. Brown v. 
State, 726 So. 2d 248 (Miss. Ct. App. 
1998). 

Evidence was sufficient to support con- 
viction for burglary of an inhabited dwell- 
ing. Ward v. State, 726 So. 2d 223 (Miss. 
Ct. App. 1998). 

3. — Invited entry. 

Motion for a directed verdict was prop- 
erly denied in a case involving burglary of 
a dwelling under Miss. Code Ann. § 97- 
17-23 because there was sufficient evi- 
dence to contradict defendant's assertion 
that he was invited into a victim's apart- 
ment; police noted a shoe print on the 
front door of the apartment near the knob, 
and the door frame was cracked. Even if 
he was invited into the apartment, the 
breaking and entering element still ap- 
plied to the victim's bedroom door; the 
victim testified defendant put his fist into 
it, there was a hole in that door, and there 
appeared to be blood smeared on it as 
well. Jenkins v. State, 995 So. 2d 839 
(Miss. Ct. App. 2008). 

4. Indictments. 

Defendant's capital murder conviction 
under Miss. Code Ann. § 97-3-19(2)(e) 
was reversed where his indictment was 
insufficient to charge him with capital 
murder or burglary because it failed to 
assert the underlying offense that com- 
prised the burglary; it also failed to charge 
him with murder or manslaughter where 
it omitted the term "unlawfully" or the 
phrase "without the authority of law." 
Jackson v. State, — So. 3d — , 2010 Miss. 
LEXIS 170 (Miss. Apr. 1, 2010). 

Jury instruction did not amend the in- 
dictment charging defendant with bur- 
glary because the indictment charged de- 
fendant with breaking into the victim's 
dwelling, intending to steal the victim's 
property, while the jury instruction 



tracked the statutory language and indi- 
cated that burglary was the unauthorized 
entry into the home of another with the 
intent to commit a crime therein. Because 
theft was a crime, the indictment properly 
notified defendant of the crime with which 
he was charged, and the jury was properly 
instructed. Alesich v. State, 26 So. 3d 1080 
(Miss. Ct. App. 2009), writ of certiorari 
denied by 27 So. 3d 404, 2010 Miss. LEXIS 
52 (Miss. 2010). 

Post-conviction relief was denied in a 
case where a plea was entered to burglary 
of a dwelling under Miss. Code Ann. § 97- 
17-23 because the record showed that de- 
fendant was indicted for this charge; all 
charges were contained in the same in- 
dictment and all offenses were part of a 
related series of events. Robertson v. 
State, 959 So. 2d 597 (Miss. Ct. App. 
2007). 

Defendant's motion for post-conviction 
relief was denied on the basis that an 
indictment was flawed because this issue 
was not preserved for review; notwith- 
standing the bar, the issue was meritless 
because the indictment stated that a 
crime occurred "at a certain dwelling 
owned and occupied," which was sufficient 
to reflect a burglary of an occupied dwell- 
ing, and the transcript of the guilty plea 
showed that defendant was pleading 
guilty to this crime, and that he knowing, 
understandingly, freely, and voluntarily 
entered a plea to such. Ausbon v. State, 
959 So. 2d 592 (Miss. Ct. App. 2007). 

Where defendant was invited to a doc- 
tor's home where he stole money, he was 
properly indicted and convicted of bur- 
glary under Miss. Code Ann. § 97-17-23, 
because § 97-17-23, by its plain wording, 
applies to "every person"; an invited guest 
is a person, and therefore a guest falls 
within the ambit of § 97-17-23. Sandefer 
v. State, 952 So. 2d 281 (Miss. Ct. App. 
2007). 

Indictment against defendant described 
the charge of attempted burglary by citing 
the burglary statute, providing the details 
of the alleged attempted burglary, and 
supplying the details concerning the fail- 
ure to complete the burglary; thus, the 
indictment against defendant stated the 
essential facts, and fully notified him of 
the nature and cause of the charges 
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brought against him, and therefore the 
trial court did not err in denying the 
motion to quash the indictment. Brown v. 
State, 961 So. 2d 720 (Miss. Ct. App. 
2007). 

Defendant was originally indicted for 
attempted breaking and entering, but the 
indictment was properly amended when 
the amendment was one of form, not sub- 
stance, and defendant had notice; had the 
original indictment stated "Attempted 
Burglary, Miss. Code Ann. § 97-1-7" or 
failed to provide "Burglary of a Dwelling, 
Miss. Code Ann. § 97-17-23," then un- 
questionably the amendment would have 
been one of substance rather than form, 
and the supreme court would have been 
compelled to reverse the trial court's con- 
viction and sentence, but this indictment, 
however, was styled and read "Burglary of 
a Dwelling, Miss. Code Ann. § 97-17-23." 
Spears v. State, 942 So. 2d 772 (Miss. 
2006). 

Burglary conviction under Miss. Code 
Ann. § 97-17-23 was upheld where ac- 
quittal on armed robbery charges, brought 
under Miss. Code Ann. § 97-3-79, did not 
invoke the doctrine of merger because it 
was not, as alleged, impossible for defen- 
dant to have committed the armed rob- 
bery without first committing the bur- 
glary. Smallwood v. State, 930 So. 2d 448 
(Miss. Ct. App. 2006). 

Where defendant was indicted for at- 
tempting to bugular a dwelling house, the 
trial court committed reversible error by 
allowing the State to amend the indict- 
ment to change the charge from "attempt 
to break and enter" to "break and enter." 
Defendant was clearly prejudiced because 
the defense that he had actually com- 
pleted the crime was no longer available 
to him. Spears v. State, 942 . So. 2d 812 
(Miss. Ct. App. 2005), reversed by 942 So. 
2d 772, 2006 Miss. LEXIS 656 (Miss. 
2006). 

Defendant's sentence was within the 
statutory limits of the crime where the 
indictment was accurate, given that it 
plainly said that the building was a mo- 
bile home on the victim's property and 
charged that defendant broke into and 
entered the dwelling for the purpose of 
carrying away the property of the victim. 
Triplett v. State, 910 So. 2d 581 (Miss. Ct. 
App. 2005). 



Inmate waived the argument that the 
inmate's indictment for burglary was de- 
fective due to the failure of the indictment 
to cite to the burglary statute, Miss. Code 
Ann. § 97-17-23, as this was a technical, 
nonjurisdictional flaw that the inmate 
waived with the guilty plea, and the fail- 
ure to cite to the statute did not hinder the 
inmate's notice of the charges against the 
inmate. Battaya v. State, 861 So. 2d 364 
(Miss. Ct. App. 2003). 

While the offense of burglary required 
an intended crime after breaking and en- 
tering the dwelling, it was sufficient that 
the intended crime of larceny was named 
in the indictment and inclusion of the 
elements of larceny in the indictment was 
not required. Webb v. State, 877 So. 2d 399 
(Miss. Ct. App. 2003), writ of certiorari 
denied by 878 So. 2d 66, 2004 Miss. LEXIS 
872 (Miss. 2004). 

An indictment for burglary stated with 
the requisite particularity the underlying 
crime or intent where the indictment 
charged the defendant with burglary with 
the intent to commit assault. Booker v. 
State, 716 So. 2d 1064 (Miss. 1998). 

5. Dwelling house of another. 

Trailer which was broken into was a 
dwelling house, pursuant to Miss. Code 
Ann. § 97-17-23, because, while the 
trailer had other purposes as a shop and 
office, this fact did not prevent the trailer 
from being a dwelling. The resident had 
personal possessions at the trailer and the 
intent to live there, even if not full time. 
Kirkwood v. State, 53 So. 3d 7 (Miss. Ct. 
App. 2010), affirmed in part by, reversed 
by, remanded in part by 52 So. 3d 1184, 
2011 Miss. LEXIS 36 (Miss. 2011). 

Motion for a directed verdict was prop- 
erly denied in a case involving burglary of 
a dwelling under Miss. Code Ann. § 97- 
17-23 because defendant did not show 
that he was a resident of a victim's apart- 
ment; defendant's name was not listed on 
any of the bills associated with the apart- 
ment, and he did not provide her with 
financial support. Even though he was a 
frequent invited guest, this did not rise to 
the level of being an actual dweller in the 
apartment. Jenkins v. State, 995 So. 2d 
839 (Miss. Ct. App. 2008). 

Where a hunting cabin was fully fur- 
nished and had food items, cooking sup- 
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plies, appliances, and other living com- 
forts and necessities, it constituted a 
dwelling under Miss. Code Ann. § 97-17- 
23; therefore, post-conviction relief was 
denied because defendant was properly 
charged with burglary of a dwelling, and 
no evidence was presented by the owners 
of such due to the fact that defendant 
entered a guilty plea. Young v. State, 952 
So. 2d 1031 (Miss. Ct. App. 2007). 

In a postconviction proceeding following 
an inmate's conviction for burglary of a 
dwelling, there was no plain error in the 
inmate's trial counsel's failure to raise the 
issue of whether a vacant house that be- 
longed to a nursing home resident was a 
"dwelling" because there was an intent to 
maintain the house for dwelling purposes 
as shown by its listing on the real estate 
market; thus, the inmate was not denied 
effective assistance of counsel. Sheffield v. 
State, 881 So. 2d 249 (Miss. Ct. App. 
2003), writ of certiorari dismissed by 2005 
Miss. LEXIS 87 (Miss. Feb. 3, 2005). 

The defendant's conviction for burglary 
of a dwelling was reversed since there was 
insufficient proof that the site of the bur- 
glary qualified as a dwelling where there 
was no evidence that the property owner 
ever intended to return to the property to 
make it his dwelling. Pool v. State, 764 So. 
2d 440 (Miss. 2000). 

The fact that the refrigerator is un- 
plugged and the stove non-functional does 
not prevent a building from being classi- 
fied as a dwelling. Washington v. State, 
753 So. 2d 475 (Miss. Ct. App. 1999). 

One cannot be guilty of burglarizing 
one's own home and, therefore, where the 
evidence established that the defendant 
entered his own home, he was entitled to a 
directed verdict. Mitchell v. State, 720 So. 
2d 492 (Ct. App. 1998). 

6. Jury instructions. 

Trial judge incorrectly instructed the 
jury that breaking the plane of a door 
satisfied the force element of burglary of a 
dwelling because there was no act or force 
employed to effect an entrance when de- 
fendant merely walked through a raised, 
open garage door to take the victim's 
purse from her car. Watson v. State, 123 
So. 3d 446 (Miss. 2013). 

Where an indictment charging defen- 
dant with burglary in violaton of Miss. 



Code Ann. § 97-17-23(1) alleged he en- 
tered a dwelling with the intent to commit 
larceny therein, as he did not request a 
jury instruction on the elements of lar- 
ceny, and those elements were not ele- 
ments of the crime of burglary, the trial 
court did not plainly err by not giving such 
an instruction. Conner v. State, 138 So. 3d 
158 (Miss. Ct. App. 2013), affirmed by 138 
So. 3d 143, 2014 Miss. LEXIS 246 (Miss. 
2014). 

When there was direct evidence that a 
burglary had been committed but only 
circumstantial evidence that defendant 
was the burglar, defendant was entitled, 
in the absence of a circumstantial evi- 
dence instruction, to a two-theory instruc- 
tion to the jury on what to do when the 
record supported two or more hypotheses 
of the crime committed. Mclnnis v. State, 
61 So. 3d 872 (Miss. 2011). 

Defendant was entitled to a circumstan- 
tial evidence instruction on charges of 
house burglary and grand larceny. Defen- 
dant's testimony that he tried to persuade 
friends not to commit the burglary and an 
officer's testimony that defendant was 
driving a stolen van in which stolen items 
were found was circumstantial, and no 
eyewitnesses were presented. Kirkwood v. 
State, 52 So. 3d 1184 (Miss. 2011). 

7. Sentence. 

Neither the trial court's decision to sen- 
tence defendant to the maximum amount 
allowed by Miss. Code Ann. § 97-17-23, 
nor its subsequent decision to deny his 
plea-withdrawal request was an abuse of 
discretion because prior to accepting de- 
fendant's guilty plea, the trial court thor- 
oughly queried him with regard to the 
voluntariness of his plea, carefully ex- 
plained to him that whatever sentencing 
recommendation the State offered would 
not have to be accepted, and informed him 
that the trial court could impose any sen- 
tence allowed by law; defendant willfully 
acknowledged that he fully understood 
that the State's promise to recommend a 
sentence carried with it no guarantee that 
its recommendation would bind the trial 
court to a particular sentence upon a plea 
of guilty. Burrough v. State, 9 So. 3d 368 
(Miss. 2009). 

In a case where defendant was sen- 
tenced to eight years in prison with five 
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years of post-release supervision after a 
guilty plea was entered to the crime of 
attempted burglary of a dwelling, a post- 
conviction relief motion was properly dis- 
missed without an evidentiary hearing 
under Miss. Code Ann. § 99-39-11(2) be- 
cause there was no ineffective assistance 
of counsel where jurisdiction was included 
in an indictment, the charges were not 
contradictory, an attempt charge was ap- 
propriate, and appellant inmate's other 
self-serving arguments were wholly un- 
supported by the record. Moreover, a sen- 
tence was not illegal since a suspended 
sentence was not required in addition to 
post-release supervision, the sentence im- 
posed was within the range permitted, 
and the inmate was not misinformed re- 
garding his appellate rights. McKinney v. 
State, 7 So. 3d 291 (Miss. Ct. App. 2008). 

Motion for postconviction relief was 
properly dismissed without an eviden- 
tiary hearing in a case where a guilty plea 
was entered to the charge of burglary of 
an occupied dwelling because defendant 
offered no proof of what advice he was 
given about parole, other than the asser- 
tions made in the motion, and he was not 
eligible for such due to his conviction; also, 
defendant was told by a trial court that he 
was required to serve the full term of his 
sentence when he entered a guilty plea. 
Edge v. State, 962 So. 2d 81 (Miss. Ct. 
App. 2007). 

Motion for post-conviction relief was 
summarily dismissed since defendant, 
who was 65 years old and had no prior 
record, was unable to show that his sen- 
tences for burglary and aggravated as- 
sault, which were within the ranges in 
Miss. Code Ann. § 97-17-23 and Miss. 
Code Ann. § 97-3-7 were grossly dispro- 
portionate; he could have received 45 
years if the maximum terms had been run 
consecutively, and the facts showed that 
he broke into a house wielding a pistol and 
beat a victim. Denton v. State, 955 So. 2d 
398 (Miss. Ct. App. 2007). 

Defendant's sentence of 25 years' im- 
prisonment for burglary of a dwelling was 
not illegal as the crime carried a maxi- 
mum sentence of 25 years under Miss. 
Code Ann. § 97-17-23; defendant was well 
aware of the sentence the trial court 
would impose upon him as a result of his 



guilty plea. Martin v. State, 954 So. 2d 535 
(Miss. Ct. App. 2007). 

Appellant was properly sentenced pur- 
suant to Miss. Code Ann. § 99-19-81 as a 
habitual offender following an attempted 
burglary conviction pursuant to Miss. 
Code Ann. § 97-17-23 because the trial 
court did not err in admitting his prior 
felony convictions, after analyzing them 
under Miss. R. Evid. 403; they were al- 
lowed by Miss. R. Evid. 404(b) as appel- 
lant's intent was greatly in issue. Carter v. 
State, 953 So. 2d 224 (Miss. 2007). 

Trial court did not err by imposing sen- 
tences of five years for conspiracy, 25 
years for burglary of a dwelling, five years 
for grand larceny, and 20 years for first 
degree arson, as these were all the maxi- 
mum sentences allowed for these crimes. 
McCollins v. State, 952 So. 2d 305 (Miss. 
Ct. App. 2007). 

Defendant's sentences of 30 years and 
25 years in prison for his convictions of 
rape and burglary of a dwelling, to be 
served consecutively, did not constitute 
cruel and unusual punishment because 
the trial court imposed sentences within 
the statutory limits for the crimes, and a 
threshold comparison of defendant's sen- 
tence with his crimes did not raise an 
inference of gross disproportionality that 
would trigger the Solem proportionality 
analysis. Magee v. State, 966 So. 2d 173 
(Miss. Ct. App. 2007), writ of certiorari 
denied en banc by 966 So. 2d 172, 2007 
Miss. LEXIS 567 (Miss. 2007). 

Defendant's sentence of 20 years in 
prison, with 10 years to be suspended and 
five years of post-release probation, for 
one count of burglary of an occupied dwell- 
ing was not grossly disproportionate 
where he had been involved in other do- 
mestic disturbances prior to the one in 
question; thus, the 20-year sentence was 
within the statutory guidelines. Edge v. 
State, 945 So. 2d 1004 (Miss. Ct. App. 
2007). 

Inmate plea bargained for a sentence of 
15 years for burglary of a dwelling, the 
sentence as ordered was 25 years with 15 
years in the custody of the Mississippi 
Department of Corrections and the re- 
maining 10 years under the post-release 
provisions with a five-year supervision 
period; tbe post-release supervision was to 
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be served concurrent to the inmate's sus- 
pended sentence, and thus the inmate's 
sentence of 15 years to be served on a 
25-year sentence was consistent with his 
plea bargain of 15 years. Craft v. State, 
955 So. 2d 384 (Miss. Ct. App. 2006). 

Without waiving the procedural bar to 
the inmate's claim that the inmate's sen- 
tence was unconstitutional, the court held 
that the inmate was properly charged 
under Miss. Code Ann. § 97-9-45 and en- 
tered a plea of guilty to the escape, and 
the sentence of three years was well 
within the maximum prescribed by the 
statute, which referred to prisoners sen- 
tenced to the Mississippi Department of 
Corrections and allowed a maximum sen- 
tence of five years, and thus the inmate 
was not entitled to post-conviction relief; 
although the inmate was in custody and 
on a work program for a county at the 
time of the escape, the inmate was consid- 
ered under the Department's jurisdiction 
for purposes of § 97-9-45 because (1) the 
inmate's original burglary sentence re- 
quired imprisonment in the "penitentiary" 
under Miss. Code Ann. § 97-17-23, which 
term meant any facility under the juris- 
diction of the Department pursuant to 
Miss. Code Ann. § 47-5-3, (2) commitment 
to any institution within the jurisdiction 
of the Department was to the Depart- 
ment, not a particular institution pursu- 
ant to Miss. Code Ann. § 47-5-110, and (3) 
under Miss. Code Ann. § 47-5-541, the 
Department recommended rules concern- 
ing the participation of inmates in work 
programs. Gardner v. State, 848 So. 2d 
900 (Miss. Ct. App. 2003). 

Sixteen-year sentence for the crime of 
burglary of a dwelling was not grossly 
disproportionate. Alston v. State, 841 So. 
2d 201 (Miss. Ct. App. 2003). 



The defendant was properly sentenced 
under the statute, notwithstanding that 
the court mistakenly referred to § 97-17- 
19, which was repealed and combined into 
the statute. Lewis v. State, 797 So. 2d 248 
(Miss. Ct. App. 2001). 

8. Intent. 

Despite the state's argument that, as 
underlying offenses to the four capital 
murder charges, the burglary and child 
abuse allegations in the indictment were 
not "separate crimes," the state still had to 
prove every element of burglary and child 
abuse beyond a reasonable doubt, includ- 
ing intent, however, petitioner state death 
row inmate's argument that his defense to 
the intent element was improperly ex- 
cluded failed because (1) the jury did find 
intent in the sentencing phase, after hear- 
ing the same evidence; (2) the United 
States Supreme Court had left to the 
states the responsibility of defining the 
elements of crime, including mens rea; 
and (3) neither diminished capacity nor 
voluntary intoxication were defenses to 
crimes in Mississippi. Stevens v. Epps, — 
F. Supp. 2d — , 2008 U.S. Dist. LEXIS 
69564 (S.D. Miss. Sept. 15, 2008), affirmed 
by 618 F.3d 489, 2010 U.S. App. LEXIS 
18696 (5th Cir. Miss. 2010). 

9. New trial denied. 

Despite contradictory evidence, a mo- 
tion for a new trial was properly denied in 
a burglary of a dwelling case because the 
jury's verdict was not against the over- 
whelming weight of the evidence and did 
not result in an unconscionable injustice. 
The evidence showed that a victim's 
apartment was entered by force, defen- 
dant also entered a bedroom by force, and 
the victim was punched in the face and 
suffered injuries inflicted by defendant. 
Jenkins v. State, 995 So. 2d 839 (Miss. Ct. 
App. 2008). 
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of the same, shall be guilty of burglary, and be imprisoned in the penitentiary 
not more than ten years. 
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§ 97-17-29. Burglary; breaking inner door of dwelling by one 
lawfully in house. 

Every person who, being lawfully in the dwelling house of another, shall 
break an inner door of the same house, with intent to commit a crime, shall be 
guilty of burglary, and imprisoned in the penitentiary not more than ten years. 
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SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(15); 1857, ch. 64, art. 
48; 1871, § 2525; 1880, § 2741; 1892, § 994; 1906, § 1071; Hemingway's 1917, 
§ 799; 1930, § 815; 1942, § 2041. 

JUDICIAL DECISIONS 



1. In general. 

2. Other burglary statutes. 

1. In general. 

The word "crime" in the burglary stat- 
utes includes misdemeanors as well as 
felonies. Ashley v. State, 538 So. 2d 1181 
(Miss. 1989). 

2. Other burglary statutes. 

Where defendant was a frequent guest 
in the doctor's home and the evidence 
showed that the suspect broke into a 
locked basement in the doctor's house and 



stole $6,000 in currency, defendant was 
properly indicted for burlgary under Miss. 
Code Ann. § 97-17-23; a burglary is com- 
mitted under § 97-17-23 by one who has 
permission to enter the dwelling, and once 
inside, breaks and enters, without permis- 
sion, an interior door with intent to com- 
mit some crime and the fact that defen- 
dant could have been prosecuted under 
Miss. Code Ann. § 97-17-29 did not mean 
that a prosecution under § 97-17-23 was 
illegal. Sandefer v. State, 952 So. 2d 281 
(Miss. Ct. App. 2007). 



RESEARCH REFERENCES 



ALR. Maintainability of burglary 
charge, where entry into building is made 
with consent. 58 A.L.R.4th 335. 

What is "building" or "house" within 
burglary or breaking and entering stat- 
ute. 68 A.L.R.4th 425. 



Use of fraud or trick as "constructive 
breaking" for purpose of burglary or 
breaking and entering offense. 17 
A.L.R.5th 125. 

Am Jur. 13 Am. Jur. 2d, Burglary § 19. 

CJS. 12A C.J.S., Burglary §§ 7, 9, 10. 



§ 97-17-31. Burglary; dwelling house defined. 

Every building joined to, immediately connected with, or being part of the 
dwelling house, shall be deemed the dwelling house. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(16); 1857, ch. 64, art. 
49; 1871, § 2526; 1880, § 2742; 1892, § 995; 1906, § 1072; Hemingway's 1917, 
§ 800; 1930, § 816; 1942, § 2042. 



JUDICIAL DECISIONS 



1. In general. 

2. Sufficient Evidence. 

1. In general. 

In a postconviction proceeding following 
an inmate's conviction for burglary of a 
dwelling, there was no plain error in the 
inmate's counsel's failure to raise the is- 
sue of whether a vacant house that be- 
longed to a nursing home resident was a 
"dwelling" because there was an intent to 
maintain the house for dwelling purposes 
as shown by the house's listing on the real 
estate market; thus, the inmate was not 



denied effective assistance of counsel. 
Sheffield v. State, 881 So. 2d 249 (Miss. Ct. 
App. 2003), writ of certiorari dismissed by 
2005 Miss. LEXIS 87 (Miss. Feb. 3, 2005). 

A burglary of a utility shed which was 
connected to a house by a common roof 
and ceiling, with a breezeway between the 
two, was considered a burglary of a dwell- 
ing. Edwards v. State, 800 So. 2d 454 
(Miss. 2001). 

House remains dwelling for purposes of 
burglary prosecution notwithstanding 
lengthy stay of resident of house in nurs- 
ing home, at least so long as all of resi- 
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dent's personal possessions remain in 
house and resident intends to return to 
house when health permits. Course v. 
State, 469 So. 2d 80 (Miss. 1985). 

Prosecution for burglarizing dwelling 
house lies for breaking and entering of 
week-end home which has been regularly 
used on alternate weekends for 8 years 
and in which food, clothing and other 
necessities have been left. Gillum v. State, 
468 So. 2d 856 (Miss. 1985). 

A prosecution for burglarizing a dwell- 
ing house will not lie where the com- 
plained of act is the breaking and entering 
of a motel room; in such a case, defendant 
should be indicted for breaking and enter- 
ing a building other than a dwelling 
house. Robinson v. State, 364 So. 2d 1131 
(Miss. 1978). 

2. Sufficient Evidence. 

Witness testified that defendant was 
one of the three individuals who were 



loading the stolen items into a car at the 
victim's home and who fled at a high rate 
of speed when they spotted him; that was 
direct evidence that defendant was not at 
his grandfather's home, but rather was 
actively participating in the burglary. 
Thus, the fact that defendant was not at 
his grandfather's house would have been 
admitted through the witness's testimony, 
regardless of an alleged accomplice's in- 
consistent statement. Therefore, even 
without the accomplice's statement, the 
evidence was sufficient to support the jury 
verdict finding defendant guilty of bur- 
glary. Long v. State, 934 So. 2d 313 (Miss. 
Ct. App. 2006), writ of certiorari dismissed 
by 939 So. 2d 805, 2006 Miss. LEXIS 610 
(Miss. 2006). 



RESEARCH REFERENCES 



ALR. What is "building" or "house" Am Jur. 13 Am. Jur. 2d, Burglary 
within burglary or breaking and entering §§ 3-5. 

statute. 68 A.L.R.4th 425. CJS. 12A C.J.S., Burglary §§ 17 et seq. 

Burglary, breaking, or entering of motor 
vehicle. 72 A.L.R.4th 710. 

Minor's entry into home of parent as 
sufficient to sustain burglary charge. 17 
A.L.R.5th 111. 



§ 97-17-33. Burglary; breaking and entering building other 
than dwelling; railroad car; vessels; automobiles. 

(1) Every person who shall be convicted of breaking and entering, in the 
day or night, any shop, store, booth, tent, warehouse, or other building or 
private room or office therein, water vessel, commercial or pleasure craft, ship, 
steamboat, flatboat, railroad car, automobile, truck or trailer in which any 
goods, merchandise, equipment or valuable thing shall be kept for use, sale, 
deposit, or transportation, with intent to steal therein, or to commit any felony, 
or who shall be convicted of breaking and entering in the day or night time, any 
building within the curtilage of a dwelling house, not joined to, immediately 
connected with or forming a part thereof, shall be guilty of burglary, and 
imprisoned in the penitentiary not more than seven (7) years. 

(2) Any person who shall be convicted of breaking and entering a church, 
synagogue, temple or other established place of worship with intent to commit 
some crime therein shall be punished by imprisonment in the penitentiary not 
more than fourteen (14) years. 
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SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(17); 1857, ch. 64, art. 
50; 1871, § 2527; 1880, § 2743; 1892, § 996; 1906, § 1073; Hemingway's 1917, 
§ 801; 1930, § 817; 1942, § 2043; Laws, 1940, ch. 243; Laws, 1960, ch. 241; 
Laws, 1989, ch. 347, § 1; Laws, 1997, ch. 473, § 4, eff from and after passage 
(approved March 27, 1997). 

Cross References — Crime of looting, see § 97-17-65. 

JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

3. — Joinder of offenses. 

4. — Allegations as to ownership. 

5. — Variance between indictment and 

proof. 

6. Evidence, generally. 

7. — Of breaking and entering. 

8. —Of intent. 

9. —Of value. 

10. — Of fingerprints. 

11. — Of possession or disposition of sto- 

len property. 

12. — Of opportunity. 

13 — Of prior convictions or other crimes. 

14. — Confessions. 

15. Questions for jury. 

16. Instructions. 

17. Conviction. 

18. Miscellaneous. 

1. In general. 

Fact that Miss. Code Ann. § 97-17-33(2) 
and Miss. Code Ann. § 97-17-43(2) pro- 
vide harsher penalties for crimes commit- 
ted in places of worship does not amount 
to government endorsement of religion; 
therefore, they do not violate the Estab- 
lishment Clause. Dimaio v. State, 951 So. 
2d 581 (Miss. Ct. App. 2006). 

A Goodwill Industries box in the park- 
ing lot of a shopping mall was a structure 
encompassed under this section. Goldman 
v. State, 741 So. 2d 949 (Miss. Ct. App. 
1999). 

Evidence is sufficient to support verdict 
of guilty on charge of burglary where 
defendant confessed to crime after having 
been read his Miranda rights and having 
signed written waiver of those rights. 
Turbo Trucking Co. v. Rollins, 511 So. 2d 
148 (Miss. 1987). 

Voluntary intoxication is not defense to 
burglary charge. Cummings v. State, 465 
So. 2d 993 (Miss. 1985). 



A prosecution for burglarizing a dwell- 
ing house will not lie where the com- 
plained of act is the breaking and entering 
of a motel room; in such a case, defendant 
should be indicted for breaking and enter- 
ing a building other than a dwelling 
house. Robinson v. State, 364 So. 2d 1131 
(Miss. 1978). 

Under the statute defining burglary as 
the breaking and entering of a building 
with the intent to steal or commit a felony, 
any act of force necessary to enter, how- 
ever slight, constitutes a "breaking". 
Branning v. State, 222 So. 2d 667 (Miss. 
1969). 

Burglary of a store building is a felony. 
McCollum v. State, 197 So. 2d 252 (Miss. 
1967). 

A building in process of construction 
and nearing completion, although de- 
signed and intended for occupancy as a 
dwelling house when completed, but 
which at the time of the burglary had not 
yet been occupied, was not a dwelling 
house in contemplation of Code 1942, 
§§ 2036 and 2038, and the offense could 
be properly charged only under Code 
1942, § 2043. Watson v. State, 254 Miss. 
82, 179 So. 2d 826 (1965). 

The crime of burglary consists of two 
elements, (1) the burglarious breaking 
and entering of the house or building, and 
(2) the felonious intent to commit a felony 
therein. Faust v. State, 221 Miss. 668, 74 
So. 2d 817 (1954). 

The crime of burglary consists of two 
essentials elements, the burglarious 
breaking and entering the house and the 
felonious intent to commit some crime 
therein and it is the criminal breaking 
without the consent of the owner, for the 
purpose of taking property stored in a 
building that constituted the corpus de- 
licti of burglary. Holderfield v. State, 215 
Miss. 564, 61 So. 2d 385 (1952). 
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Except in cases of constructive breaking 
where an entry is effected by fraud or 
intimidation, there can be no breaking, 
and therefore there is no burglary where 
the occupant of the house, or an agent or 
servant having authority, expressly or im- 
pliedly invites or consents to the entry, 
and the fact that one who enters with the 
consent of the owner commits a larceny 
after the entry does not make him guilty 
of burglary. Holderfield v. State, 215 Miss. 
564, 61 So. 2d 385 (1952). 

Under this section [Code 1942, § 2043] 
a breaking and entering is necessary to 
constitute the crime of burglary Clanton 
v. State, 211 Miss. 568, 52 So. 2d 349 
(1951). 

The essentials to prove the crime of 
burglary are a breaking and entering the 
building, and showing that it was done 
with intent to steal therein or to commit a 
felony. Gross v. State, 191 Miss. 383, 2 So. 
2d 818 (1941). 

By "breaking" is meant any act of force, 
regardless of how slight, necessary to be 
used in entering the building-the turning 
of a knob, a slight push to further open a 
door, the raising of a latch, or like act, 
being sufficient. Gross v. State, 191 Miss. 
383, 2 So. 2d 818 (1941). 

Transaction between employees of 
owner of premises burglarized and third 
person did not amount to consent to com- 
mission of the crime. Gentry v. State, 102 
Miss. 630, 59 So. 853 (1912). 

One who is let into a building by a decoy 
or detective in the service of an acting for 
the owner is not guilty of burglary. Strait 
v. State, 77 Miss. 693, 27 So. 617 (1900). 

2. Indictment. 

In a case involving burglary of a 
nondwelling, an indictment failed to al- 
lege all of the essential elements of the 
crime; only the first element of the crime 
was cited in the indictment because there 
was no mention of any valuables kept in 
the house or a citation to the particular 
crime that defendant allegedly intended 
to commit. Therefore, the indictment was 
void as violative of the federal and state 
constitutional provisions relating to the 
right to notice of criminal charges. Gales 
v. State, 131 So. 3d 1238 (Miss. Ct. App. 
2013). 



Where the original indictment identi- 
fied the inmate by name and stated that 
he unlawfully, wilfully, feloniously, and 
burglariously broke into and entered a 
storage shed, the indictment was not de- 
fective as it tracked the language of Miss. 
Code Ann. § 97-17-33, and a subsequent 
amendment to change a section number 
did not require the indictment to be re- 
turned to the grand jury. Ford v. State, 911 
So. 2d 1007 (Miss. Ct. App. 2005). 

Language of the indictment explicitly 
mirrored the burglary statute of Miss. 
Code Ann. § 97-17-33, as it stated that 
defendant did willfully, unlawfully and 
feloniously break and enter a trailer hav- 
ing the intent to commit an assault 
therein and burglarize it; the language 
"intent to commit assault" was held to be 
valid in an indictment to depict the predi- 
cate crime for burglary, and it was not 
necessary for the State to supply the ele- 
ments of assault, as it was used as the 
underlying intent crime of burglary. Lan- 
caster v. State, 878 So. 2d 140 (Miss. Ct. 
App. 2004), writ of certiorari denied by 
878 So. 2d 67, 2004 Miss. LEXIS 916 
(Miss. 2004), writ of certiorari denied by 
543 U.S. 1191, 125 S. Ct. 1406, 161 L. Ed. 
2d 196, 2005 U.S. LEXIS 2140, 73 
U.S.L.W. 3513 (2005). 

An indictment for burglary was ad- 
equate where it was inartfully drawn but 
contained all of the required words. Har- 
rison v. State, 722 So. 2d 681 (Miss. 1998). 

It is not necessary under the burglary 
statute to allege in the indictment the 
value of the property stolen. Faust v. 
State, 221 Miss. 668, 74 So. 2d 817 (1954). 

Where an indictment charging burglary 
by stealing of automobile from motor com- 
pany stated that the accused kept the 
automobile for use, transportation, de- 
posit, sale and delivery, this did not im- 
pose upon the state the burden of proving 
all five purposes for which the automobile 
was kept. Strickland v. State, 220 Miss. 
71, 70 So. 2d 1 (1954). 

Where an indictment for burglary of 
store building failed to allege an intent to 
steal, it was fatally defective requiring 
reversal of conviction. Taylor v. State, 214 
Miss. 263, 58 So. 2d 664 (1952). 

Where an indictment for burglary of a 
store building omitted an allegation of 
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intent to steal, the defendant's failure to 
demur to the indictment did not constitute 
waiver of his right to raise the question on 
his motion for a new trial and on appeal 
since the intent to steal was an essential 
element of the crime. Taylor v. State, 214 
Miss. 263, 58 So. 2d 664 (1952). 

This section [Code 1942, § 2043] does 
not require the indictment to state the 
value of the personal property intended to 
be stolen. Lewis v. State, 212 Miss. 775, 55 
So. 2d 475 (1951). 

Indictment charging breaking and en- 
tering a high school building, "the prop- 
erty of Prentiss Consolidated School Dis- 
trict," should also have charged that the 
building in question was the property of 
the school trustees (naming them) and 
their successors in office, for the use and 
benefit of the Prentiss Consolidated 
School District. Brown v. State, 209 Miss. 
636, 48 So. 2d 131 (1950). 

Indictment for burglary under this sec- 
tion [Code 1942, § 2043] is not demur- 
rable on ground that it does not allege 
what kind of money was taken, whether 
greenback bills, silver dollars, or good and 
lawful money of the United States of 
America. Bone v. State, 207 Miss. 868, 43 
So. 2d 571 (1949). 

Indictment charging that named defen- 
dant did wilfully, feloniously and burglari- 
ously break and enter storehouse of lum- 
ber company, in which goods, merchandise 
and other things of value were kept, the 
property of said lumber company, with 
intent of named defendant then and there 
to take, steal and carry away sum of $10 
in money, or value of $10 in money, the 
property of said lumber company, found 
and kept for use and sale in said store- 
house, charges crime of burglary and de- 
murrer attacking it is properly overruled. 
Bone v. State, 207 Miss. 868, 43 So. 2d 571 
(1949). 

Indictment charging accused with felo- 
niously and burglariously entering store 
and stealing and carrying away certain 
property "wilfully and feloniously" held 
not defective as failing to charge felonious 
intent in commission of the larceny. 
Colburn v. State, 175 Miss. 704, 166 So. 
920 (1936). 

Indictment charging burglary held not 
defective because it did not charge 



whether crime was committed in day or 
nighttime. Colburn v. State, 175 Miss. 
704, 166 So. 920 (1936). 

Indictment containing name of county 
in caption and charging that offense was 
committed in "said county and State" held 
to sufficiently charge that cotton house 
was situated in county. Yates v. State, 172 
Miss. 581, 161 So. 147 (1935). 

Indictment charging that defendant 
"did wilfully, unlawfully, feloniously and 
with force and arms burglariously break 
and enter" held sufficient as against con- 
tention that there was no verb charging 
action with reference to burglary. Yates v. 
State, 172 Miss. 581, 161 So. 147 (1935). 

Indictment charging accused entered 
building with intent to take, steal, and 
carry away certain property found 
therein, charges burglary and will not 
support conviction for larceny. Fournier v. 
State, 96 Miss. 417, 50 So. 502 (1909). 

An indictment under the statute is not 
bad because it does not pursue literally 
the language of the statute if the words 
used be synonymous with those in the 
statute. Roberts v. State, 55 Miss. 421 
(1877). 

3. — Joinder of offenses. 

Where an indictment for burglary 
charged larceny not as a substantive of- 
fense but as demonstrative of burglarious 
intent, it was erroneous upon conviction to 
impose a separate sentence for larceny, 
and the sentence for larceny would be 
deleted as surplusage, without affecting 
the sentence for burglary. Bullock v. State, 
222 So. 2d 692 (Miss. 1969). 

Burglary and larceny may be charged in 
the same count of an indictment. Brown v. 
State, 103 Miss. 664, 60 So. 727 (1913). 

Assault and battery committed in the 
house may be so joined with burglary. 
Smith v. State, 57 Miss. 822 (1880). 

It is a general rule that two crimes 
cannot be charged in the same count of an 
indictment; but as an exception, larceny 
and burglary may be joined in a single 
count, and in such case the jury may 
acquit of burglary and convict of larceny; 
but if they return a general verdict of 
guilty, it will be regarded as a conviction of 
burglary alone. Roberts v. State, 55 Miss. 
421 (1877); Harris v. State, 61 Miss. 304 
(1883). 
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4. — Allegations as to ownership. 

In an indictment for burglary the alle- 
gations as to ownership of the title to the 
building constitute surplusage, and, inso- 
far as the burglary is concerned, the occu- 
pant of the building at the time of the 
burglary is the owner, and no such par- 
ticularization of the description of the title 
of the building is required. Taylor v. State, 
214 Miss. 263, 58 So. 2d 664 (1952). 

Indictment charging ownership of 
building burglarized in a partnership in- 
sufficient unless names of several part- 
ners set forth. Wright v. State, 130 Miss. 
603, 94 So. 716 (1923). 

Indictment charging defendant burglar- 
ized railroad car held insufficient for not 
alleging ownership of the car. State v. 
Ellis, 102 Miss. 541, 59 So. 841 (1912). 

It is necessary to allege the ownership 
of the building burglarized and to prove it 
as laid. James v. State, 77 Miss. 370, 26 
So. 929, 78 Am. St. R. 527 (1900). 

When a corporation is alleged to be the 
owner there must be proof of the existence 
of the corporation. Proof, however, that it 
is known and acting as a corporation is 
sufficient. James v. State, 77 Miss. 370, 26 
So. 929, 78 Am. St. R. 527 (1900). 

5. — Variance between indictment 

and proof. 

In a business burglary case, the indict- 
ment, despite misspelling the name of the 
store where the burglary took place, was 
sufficient. Cridiso v. State, 956 So. 2d 281 
(Miss. Ct. App. 2006), writ of certiorari 
denied by 957 So. 2d 1004, 2007 Miss. 
LEXIS 285 (Miss. 2007). 

The fact that the indictment charges an 
intent in the burglar to steal the property 
of one person and the proof shows the 
actual stealing of the property of another 
is immaterial, "if the conviction be of bur- 
glary." Harris v. State, 61 Miss. 304 (1883). 

6. Evidence, generally. 

Trial court did not err in denying defen- 
dant's motions for a directed verdict and a 
judgment notwithstanding the verdict for 
the offense of burglary of a business be- 
cause the jury was presented with video 
surveillance depicting a man carrying the 
stolen bottles to the trunk of his vehicle 
using what appeared to be a bedspread or 
sheet; defendant's girlfriend described 



how defendant took the bedspread off the 
hotel bed and went outside of the hotel 
room, and then the following day, she 
observed many unopened bottles of alco- 
hol in the trunk of his car; and an officer 
testified that defendant's vehicle matched 
the vehicle seen in the surveillance video. 
Stewart v. State, 130 So. 3d 1158 (Miss. 
Ct. App. 2013). 

Evidence supported defendant's mul- 
tiple convictions of automobile burglary 
because footage of a surveillance video 
showed his truck parked next to or near 
the victims' vehicles and defendant ille- 
gally entering those vehicles and the vic- 
tims described the damage to their ve- 
hicles and the items taken from their 
vehicles. Additionally, a security officer 
observed a vehicle pull into a parking lot, 
defendant exit the vehicle, and look in the 
windows of other vehicles, one of which 
was burglarized. Bunch v. State, 123 So. 
3d 484 (Miss. Ct. App. 2013). 

In addition to a witness's testimony that 
she saw defendant on a surveillance video, 
defendant's conviction for business bur- 
glary, pursuant to Miss. Code Ann. § 97- 
17-33(1), was supported by testimony 
from the police officers who found stolen 
stocking caps in defendant's pocket, as 
well as testimony from two eyewitnesses 
who identified defendant once he was ap- 
prehended. Smith v. State, 28 So. 3d 678 
(Miss. Ct. App. 2010). 

Evidence was sufficient to support de- 
fendant's conviction of burglary of a build- 
ing, given that (1) the jury was entitled to 
believe whomever's story it found most 
credible, (2) a witness testified that he and 
defendant agreed that the witness would 
steal a public address (PA) system for 
defendant in return for other goods, (3) 
defendant drove the witness to the office 
where the burglary occurred and they 
later returned to defendant's house with 
the stolen goods, (4) the PA was eventually 
recovered from defendant's mother's 
house, and (5) the witness's version of 
events was consistent with the testimony 
of a deputy; the court could not find that 
allowing defendant's conviction to stand 
sanctioned an unconscionable injustice. 
Thompson v. State, 995 So. 2d 831 (Miss. 
Ct. App. 2008). 

Evidence was sufficient to sustain a 
burglary conviction where defendant was 
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seen near the burglarized business before- 
hand, the keys to the stolen truck were 
missing from the business, defendant was 
in possession of the stolen truck's keys, his 
explanation for his possession of the sto- 
len truck, that it was his uncle's truck, 
was demonstrably false as the vehicle 
identification number clearly showed that 
the truck belonged to the burglarized 
business, and the inference to be drawn 
from defendant's possession of the stolen 
truck was strong where he was found in 
possession of the truck only six days after 
the burglary occurred, the license plate 
had been replaced by a stolen, out-of- 
state, license plate, he gave several 
aliases when confronted by the police, and 
his explanation for possessing the truck 
was demonstrably false. Presley v. State, 
994 So. 2d 191 (Miss. Ct. App. 2008), writ 
of certiorari denied by 998 So. 2d 1010, 
2008 Miss. LEXIS 652 (Miss. 2008). 

Defendant's motions for a directed ver- 
dict and judgment notwithstanding the 
verdict were denied in a case alleging the 
burglary of a storehouse because the evi- 
dence was sufficient for the conviction; 
police identified defendant through his 
mannerisms, even though a towel was 
covering his face, clothes similar to the 
ones worn were found at the residence of 
defendant's girlfriend, a similar towel was 
found, and a large amount of cash was 
discovered. Jackson v. State, 943 So. 2d 
746 (Miss. Ct. App. 2006). 

Evidence was sufficient to sustain a 
conviction for business burglary because 
defendant was found in the proximity of 
the store shortly after the burglary was 
discovered, over 90 cartons of cigarettes 
were found in defendant's vehicle, and the 
cartons matched nearly exactly the inven- 
tory taken from the store. Cridiso v. State, 
956 So. 2d 281 (Miss. Ct. App. 2006), writ 
of certiorari denied by 957 So. 2d 1004, 
2007 Miss. LEXIS 285 (Miss. 2007). 

Where defendant was convicted of bur- 
glary of a building, the trial court had not 
erred in admitting certain photographs 
into evidence because the documents pro- 
vided by the State during discovery effec- 
tively put defendant on notice of the exis- 
tence of the photographs. Similarly, 
according to the prosecution's undisputed 
recollection of events, defendant was 



given an opportunity to view the photo- 
graphs on the morning of trial. Powell v. 
State, 925 So. 2d 878 (Miss. Ct. App. 

2005) , writ of certiorari denied by 927 So. 
2d 750, 2006 Miss. LEXIS 183 (Miss. 

2006) . 

Defendant was properly convicted un- 
der Miss. Code Ann. § 97-17-33(1) where 
the jury could conclude that defendant 
broke the lock on the owner's storage 
shed, entered without her permission, and 
stole her furniture; the jury could believe 
the State's evidence that defendant was in 
possession of stolen goods, in close prox- 
imity to the house, just after the burglary 
occurred. Bowie v. State, 921 So. 2d 378 
(Miss. Ct. App. 2005), writ of certiorari 
denied by 926 So. 2d 922, 2006 Miss. 
LEXIS 158 (Miss. 2006). 

Witness testified that she saw defen- 
dant pull over to the side of the road 
outside the victim's hunting camp, re- 
trieve an air conditioner from the ditch, 
and place the air conditioner into the 
trunk of the car; through that testimony, 
an inference was made by the jury that 
defendant had previously removed the air 
conditioner and placed it by the road for 
later retrieval. Thus, the evidence was 
sufficient to prove that defendant commit- 
ted a break-in and his conviction on count 
I for burglary of a storehouse was appro- 
priate. Forkner v. State, 902 So. 2d 615 
(Miss. Ct. App. 2004), writ of certiorari 
denied by 901 So. 2d 1273, 2005 Miss. 
LEXIS 345 (Miss. 2005). 

Reasonable inferences from the State's 
evidence established that defendant and 
his accomplice had broken the glass door 
of the store, entered the store, stolen the 
merchandise, placed it in the back of the 
truck, driven away, and were making 
their getaway when they were fortu- 
itously stopped for driving with a burned- 
out headlight. Thus, a logical inference 
could be made from the evidence for the 
jury to find that defendant had committed 
a breaking and entering of a store with 
the intent to steal, sufficient to find defen- 
dant guilty of the crime of burglary of a 
business. Mann v. State, 892 So. 2d 267 
(Miss. Ct. App. 2004), writ of certiorari 
denied by 892 So. 2d 824, 2005 Miss. 
LEXIS 69 (Miss. 2005). 

Evidence presented to the jury included 
the statement that defendant did enter 
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the school illegally and assist others in 
entering the school, and it also included 
the testimony of a witness who was with 
defendant inside the school; the witness's 
testimony and the statement placing de- 
fendant inside the school were sufficient 
evidence presented to the jury for it to 
reasonably find defendant guilty, and de- 
fendant failed to prove that no rational 
jury could find him guilty on the evidence 
presented. Hunter v. State, 878 So. 2d 
1066 (Miss. Ct. App. 2004). 

Evidence was sufficient to convict defen- 
dant of burglary because (1) all the ele- 
ments of burglary, including breaking and 
entering and evidence from which the jury 
could find the necessary intent to commit 
a crime once inside the business, were 
shown by credible evidence to have oc- 
curred; (2) defendant's blood matched the 
samples taken from the store where the 
break-in occurred and the ATM machine 
was stolen; and (3) the only evidence 
weighing against that persuasive proof 
was defendant's own self-serving state- 
ment that he was attacked by individuals 
wielding broken bottles that was not cor- 
roborated by any unbiased witness or ob- 
jective demonstrative evidence. Lee v. 
State, 869 So. 2d 1063 (Miss. Ct. App. 
2004). 

Where an officer investigating the re- 
port of a car break-in at a car lot saw 
defendant at the lot at 4:30 a.m., defen- 
dant fled when he approached, and a man- 
ager of the lot testified that the auto part 
found in defendant's pocket came from one 
of the cars on the lot, the evidence, despite 
some inconsistencies, had been sufficient 
to convict defendant of burglary, and his 
motion to set aside the jury's verdict was 
properly denied. Fields v. State, 879 So. 2d 
481 (Miss. Ct. App. 2004), writ of certio- 
rari denied by 882 So. 2d 234, 2004 Miss. 
LEXIS 992 (Miss. 2004). 

Evidence was sufficient to convict defen- 
dant where defendant's arrest was lawful, 
based upon witness information and offi- 
cer corroboration, and the jury could be- 
lieve the State's testimony that defendant 
intended to commit a crime by breaking 
into the vehicles, even though defendant 
claimed that he was looking for a phone. 
Jackson v. State, 845 So. 2d 727 (Miss. Ct. 
App. 2003). 



Where defendant was arrested near the 
scene of a vehicle burglary, the theft was 
reported soon after defendant's arrest, de- 
fendant did not conceal the stolen items 
when confronted by police, and defendant 
had no explanation for being in possession 
of the stereo equipment, there was suffi- 
cient evidence presented to support a con- 
viction for automobile burglary. Cheeks v. 
State, 843 So. 2d 87 (Miss. Ct. App. 2003). 

In defendant's burglary trial, the em- 
ployee's identification of defendant at a 
later lineup was not 100 percent positive, 
although the employee concluded that de- 
fendant matched the suspect, and police 
later stopped defendant in the same area, 
where several burglaries had occurred, 
and found several speakers in defendant's 
car that generally matched the stolen 
speakers; thus, the evidence was suffi- 
cient to support the jury's verdict, and 
defendant's motion for a new trial was 
properly denied. Coleman v. State, 841 So. 
2d 1170 (Miss. Ct. App. 2003). 

Evidence was sufficient to support a 
conviction for auto burglary where (1) a 
police officer testified that he saw the 
defendant enter a truck in the early morn- 
ing hours, (2) the defendant's 
coperpetrator testified that both he and 
the defendant entered the truck with the 
intent to steal a stereo system, and (3) the 
owner of the truck testified that he did not 
know the defendant and did not give him 
permission to enter the truck. Hall v. 
State, 760 So. 2d 817 (Miss. Ct. App. 
2000). 

Evidence was sufficient to support a 
conviction, notwithstanding the defen- 
dant's denial of any involvement in the 
burglary at issue, where (1) the two 
coperpetrators implicated the defendant 
in the burglary, (2) a neighbor saw three 
people in the burglarized store, and (3) 
recently stolen items from the store were 
found at the apartment of the defendant. 
James v. State, 756 So. 2d 850 (Miss. Ct. 
App. 2000). 

Evidence was sufficient to support a 
conviction for burglary of a building other 
than a dwelling where (1) the defendant 
drove himself and his coperpetrator to the 
rear of a store, (2) the coperpetrator began 
to break into the store while the defen- 
dant acted as a look-out, and (3) the de- 
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fendant fled when the police arrived. Hen- 
derson v. State, 756 So. 2d 811 (Miss. Ct. 
App. 2000). 

Evidence was sufficient to support a 
conviction for burglary of a building other 
than a dwelling where (1) the activities 
seen and heard by an off-duty officer were 
the efforts necessary to push an air condi- 
tioner out of an opening onto the floor 
inside the building and (2) the defendant 
then took advantage of that opening to 
begin an entry into the premises for the 
purpose of committing a theft once inside; 
the fact that the defendant did not en- 
tirely succeed in his effort to enter the 
building was not helpful to his case as the 
slightest physical entry into the previ- 
ously secure enclosure was sufficient to 
satisfy the entering component of bur- 
glary. Henderson v. State, 756 So. 2d 811 
(Miss. Ct. App. 2000). 

Evidence was sufficient to support a 
conviction for burglary where (1) a stolen 
safe and its contents were found in the 
defendant's bedroom five days after a res- 
taurant was broken into, (2) having per- 
formed renovations at the restaurant, the 
defendant testified that he knew where 
the safe was located in the restaurant, (3) 
the defendant called inquiring about ad- 
ditional work at the restaurant shortly 
before the burglary occurred, and (4) a 
witness testified that she saw the defen- 
dant carrying a heavy box-shaped item 
into his bedroom late one night. Smith v. 
State, 749 So. 2d 1179 (Miss. Ct. App. 
1999). 

Evidence was sufficient to support con- 
viction for burglary of an automobile. 
Ward v. State, 726 So. 2d 223 (Miss. Ct. 
App. 1998). 

Evidence was sufficient to support a 
conviction for auto burglary where (1) the 
defendant's palm print was found on the 
victim's van near the place where entry 
was made, and (2) there was also forensic 
testimony and time proximity of relevant 
events which connected the defendant to 
the crime. Rice v. State, 723 So. 2d 1239 
(Ct. App. 1998). 

Mere support for the State's hypothesis 
in a case based entirely on circumstantial 
evidence is not enough, because the evi- 
dence must be of such quality as to rise to 
the level of excluding every reasonable 



hypothesis other than that of guilt. Mur- 
phy v. State, 566 So. 2d 1201 (Miss. 1990). 

Officer who arrests burglary suspect 
may testify at trial that suspect was ar- 
rested pursuant to outstanding arrest 
warrant, where no mention is made of 
charges upon which warrant is based. 
Brown v. State, 483 So. 2d 328 (Miss. 
1986). 

It is reversible error to take up major 
portion of burglary trial in introducing 
evidence of no relevance whatever to guilt 
of defendant. Weaver v. State, 481 So. 2d 
832 (Miss. 1985). 

Denying accused on redirect examina- 
tion opportunity to explain what he meant 
in note to prisoner arrested with him 
during burglarizing of bar, was not error 
where any prejudicial effect which may 
have resulted was removed by testimony 
of accused at other times during trial 
which explained purpose of note in detail. 
Standard Oil Co. v. Westmoreland, 291 So. 
2d 744 (Miss. 1974). 

There was no error in permitting nar- 
cotics officer to testify about putting a 
transmitting "bug", or device on the per- 
son of the state witness and listening to 
conversation between the witness and de- 
fendant, notwithstanding contention that 
no evidence was offered to show that state 
witness consented to "bugging" or scheme 
to hear conversation, and the further ar- 
gument that no recording was made of 
conversation and, in any case, it was not a 
confession. Moore v. State, 291 So. 2d 187 
(Miss. 1974). 

Under the decisions of this State, it is 
well settled that testimony of an accom- 
plice, although entirely without corrobo- 
ration, will support a verdict of conviction. 
Moore v. State, 291 So. 2d 187 (Miss. 
1974). 

Where a sheriff took a bottle of wine in 
lawful custody pending the outcome of a 
trial on the charge of unlawful possession 
of the liquor and this bottle was subject of 
larceny by the defendant, a showing that 
the defendant broke into courthouse with 
intent to remove the bottle would be suf- 
ficient for conviction of burglary. Faust v. 
State, 221 Miss. 668, 74 So. 2d 817 (1954). 

Where seed stolen was mixed with other 
seed, state was not required to prove how 
much was stolen at particular theft, since 
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value of seed was not material. Yates v. 
State, 172 Miss. 581, 161 So. 147 (1935). 

Testimony of person who early in the 
morning following the theft bought the 
seed as to statements made showing that 
accused had assisted in breaking into 
house and taking away the seed held 
admissible. Yates v. State, 172 Miss. 581, 
161 So. 147 (1935). 

Evidence held sufficient to sustain con- 
viction. Stokes v. State, 138 Miss. 701, 103 
So. 365 (1925). 

7. — Of breaking and entering. 

Reasonable, fair-minded jurors could 
have found defendant and codefendant 
guilty of burglary of a building other than 
a dwelling in violation of Miss. Code Ann. 
§ 97-17-33(1) because the State showed 
that they were on the victim's property 
without his permission; defendant admit- 
ted that he had hidden some of the items 
he had taken from the victim's property, 
and an investigator with the county sher- 
iff's department, who had interviewed de- 
fendant and codefendant, testified that a 
photograph showed what appeared to be 
defendant opening the door to the back 
porch of the victim's with his right sleeve 
enclosing his hand and opined that defen- 
dant was trying not to leave fingerprints. 
Brown v. State, 48 So. 3d 614 (Miss. Ct. 
App. 2010). 

Appellate court reversed defendant's 
conviction for burglary in violation of 
Miss. Code Ann. § 97-17-33 as the build- 
ing that defendant entered was an open, 
three-sided shed such that there was no 
actual breaking, an essential element of 
burglary, and there was no evidence of 
constructive breaking because defendant 
did not use deceit to gain access to the 
shed. Hill v. State, 929 So. 2d 338 (Miss. 
Ct. App. 2005). 

Where defendant possessed stolen prop- 
erty within a day or two of a burglary, 
tried to hide the property, and offered no 
explanation whatsoever for having it, the 
inference of burglary was sufficient to 
support the conviction. McQuirter v. 
State, 862 So. 2d 551 (Miss. Ct. App. 
2003). 

Defendant's act of entering a store con- 
stituted a "breaking" even though store's 
front door may already have been propped 
open when defendant arrived, as his pas- 



sage through the door was the "act or 
force," however slight, employed to effect 
an entrance. Chaney v. State, 802 So. 2d 
113 (Miss. Ct. App. 2001). 

The defendant was properly found to 
have constructively broken into a store 
where, knowing that the store was closed 
for business, he shrewdly gained entry by 
using the fabricated excuse that he was 
having trouble with his vehicle and 
needed to telephone his employer. Genry 
v. State, 767 So. 2d 302 (Miss. Ct. App. 
2000). 

Evidence was sufficient to show break- 
ing and entering where the defendant and 
his accomplice entered a Goodwill Indus- 
tries box in the parking lot of a shopping 
mall by crawling up a chute used for 
depositing donated items. Goldman v. 
State, 741 So. 2d 949 (Miss. Ct. App. 
1999). 

Burglary having been established by 
proof of breaking and entering with felo- 
nious intent, positive proof as to the iden- 
tity of an article alleged to have been 
stolen is not necessary; but when such 
article is offered in evidence, there must 
be proof warranting a finding that it was 
taken from the burglarized premises. Lee 
v. State, 236 Miss. 716, 112 So. 2d 254 
(1959). 

Proof showing that lock of house was 
broken, the door opened, and seed taken 
away without consent of owner, held to 
establish corpus delicti without showing 
that accused did the breaking. Yates v. 
State, 172 Miss. 581, 161 So. 147 (1935). 

Evidence only that the lock of the door 
out of which accused came had been tam- 
pered with was insufficient to establish 
breaking and entry. Griffin v. State, 111 
Miss. 335, 71 So. 572 (1916). 

8. —Of intent. 

Trial court properly denied defendant's 
motion for a directed verdict during a trial 
for burglary of a business, in violation of 
Miss. Code Ann. § 97-17-33(1), because 
the evidence showed that defendant en- 
tered a meat processing business with the 
unlawful intent to steal meat; even 
though the back door of the business was 
left open during deer hunting season so 
that customers could leave their field- 
dressed deer in the cooler, defendant en- 
tered with a purpose outside of the own- 
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er's consent. Fulgham v. State, 12 So. 3d 
558 (Miss. Ct. App. 2009). 

For purposes of burglary of an automo- 
bile, there was sufficient evidence for the 
jury to properly infer that defendant had 
the intent to steal when he broke into and 
entered the automobile in question be- 
cause the evidence showed that: (1) after 
examining the passenger side, he found 
nothing to his liking; (2) he proceeded to 
the driver's side to continue his search; (3) 
when confronted by the owner's husband, 
the defendant neither apologized for being 
inside the automobile, nor explained that 
he thought it belonged to someone else; 
and (4) instead, the defendant refused to 
exit and informed the husband that he 
was taking the automobile. Riley v. State, 
11 So. 3d 751 (Miss. Ct. App. 2008), writ of 
certiorari dismissed by 2009 Miss. LEXIS 
301 (Miss. June 25, 2009). 

Evidence was sufficient to show the de- 
fendant's intent to commit a crime after 
breaking into a church, notwithstanding 
his assertion that he broke in merely to 
use the telephone, where a cassette player 
was missing from the church and a wit- 
ness testified that he saw stereo equip- 
ment in the back of the defendant's car 
that did not belong to a car. Harrison v. 
State, 722 So. 2d 681 (Miss. 1998). 

9. —Of value. 

For purposes of burglary of an automo- 
bile, the State did not fail to present 
evidence that the automobile in question 
contained anything of value because the 
jury could have reasonably inferred that 
the automobile contained at least two 
seats, a steering wheel, a gear shift, accel- 
eration and brake pedals, and other items 
necessary for operation of the automobile. 
Riley v. State, 11 So. 3d 751 (Miss. Ct. 
App. 2008), writ of certiorari dismissed by 
2009 Miss. LEXIS 301 (Miss. June 25, 
2009). 

Evidence consisting of the defendant's 
palm print on a vending machine in a 
vocational complex that was burglarized 
was insufficient to support a conviction for 
business burglary under this section, 
since the palm print answered only the 
question of identity, and there was no 
additional evidence establishing that the 
defendant was the person who unlawfully 
entered the building with the intent to 



commit a crime. DeLoach v. State, 658 So. 
2d 875 (Miss. 1995). 

10. — Of fingerprints. 

A fingerprint as the sole proof of guilt in 
a criminal prosecution is insufficient. Fin- 
gerprint evidence must be coupled with 
some other evidence, especially when the 
fingerprint was not found at the crime 
scene but on some object away from the 
scene. The State must corroborate the 
physical evidence with other proof of guilt. 
Thus, the evidence was insufficient to sup- 
port a conviction of the defendant for 
burglary where a grocery store was bur- 
glarized sometime during the evening or 
early morning hours when the store was 
closed, an unidentified man was seen 
dropping the items stolen from the gro- 
cery store and running from a police offi- 
cer at 4:00 a.m. that morning, the defen- 
dant's fingerprints were found on 3 of 6 
stolen cartons of cigarettes recovered by 
the police department, and these cartons 
were generally inaccessible to the public 
during business hours at the grocery 
store. Corbin v. State, 585 So. 2d 713 
(Miss. 1991). 

Although fingerprint evidence alone 
will not support conviction for burglary, 
such evidence coupled with evidence of 
other circumstances tending to reason- 
ably exclude hypothesis that print was 
impressed at time other than that of crime 
will support conviction. Wooten v. State, 
513 So. 2d 1251 (Miss. 1987). 

Evidence was sufficient to support con- 
viction for burglary where fingerprints of 
defendant impressed into fresh blood 
lifted from both inside and outside of 
broken glass, thus indicating that they 
were left after glass was broken and not 
before, and defendant had injuries consis- 
tent with blood and broken glass which 
coincided in time with break-in, and had 
misrepresented to police officers his name 
and circumstances of his injuries. Wooten 
v. State, 513 So. 2d 1251 (Miss. 1987). 

11. — Of possession or disposition of 

stolen property. 

Trial court did not err in denying defen- 
dant's motion for a directed verdict be- 
cause the evidence was sufficient to sup- 
port a conviction for business burglary, in 
violation of Miss. Code Ann. § 97-17- 
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33(1); the State presented evidence that 
fans and a grill found in defendant's truck 
were the property of a mental health cen- 
ter. McMillan v. State, 6 So. 3d 444 (Miss. 
Ct. App. 2009). 

Mere possession of stolen articles, by 
itself, is not enough to convict a person for 
the crime of burglary. Thus, there was 
insufficient evidence to support a defen- 
dant's conviction for business burglary, 
involving the theft of chain saws from a 
sawmill, where the evidence showed only 
that the building containing the chain 
saws was locked at the close of business, 
several hours later the defendant was in 
the area and he came into possession of 
the chain saws, and that he eventually 
sold the chain saws, and there was no 
evidence, such as eyewitnesses, finger- 
prints, or footprints, linking the defen- 
dant to the breaking and entering of the 
building. Murphy v. State, 566 So. 2d 1201 
(Miss. 1990). 

Evidence was sufficient to support 
guilty verdict of accessory after the fact of 
larceny where defendant assisted in dis- 
position of items of personal property 
taken in course of burglary. Buckley v. 
State, 511 So. 2d 1354 (Miss. 1987). 

Unexplained possession of property 
which has recently been stolen in burglary 
is prima facie, although by no means con- 
clusive, evidence of guilt of burglary de- 
fendant. Weaver v. State, 481 So. 2d 832 
(Miss. 1985). 

There was ample testimony to sustain 
jury's verdict where defendant was discov- 
ered with watch identified as the make 
taken from burglarized store, jury could 
have reasonably questioned genuineness 
of invoices of watches introduced by the 
defendant, and, moreover, officers, by 
means of "bug" device, heard conversation 
between state's witness and defendant in 
which purchase of watch with marked 
money was made, and officers later found 
marked money on premises where conver- 
sation took place. Moore v. State, 291 So. 
2d 187 (Miss. 1974). 

12. —Of opportunity. 

In a prosecution for attempted burglary, 
the trial court committed reversible error 
in allowing police officers to testify regard- 
ing evidence of another burglary found on 
the defendant's person at the time of his 



arrest for the attempted burglary where 
the testimony lacked any permissible pro- 
bative value other than to imply that the 
defendant was guilty of the attempted 
burglary since he had apparently taken 
part in a prior burglary as well, the trial 
judge failed to conduct a probative value 
versus prejudicial effects test under Rule 
403, Miss. R. Ev., and no limiting instruc- 
tion was given to the jury regarding the 
testimony of the alleged prior offense. 
Watts v. State, 635 So. 2d 1364 (Miss. 
1994). 

The evidence was sufficient to support a 
conviction for burglary of a store where an 
eyewitness stated that he saw the defen- 
dant walk across the street from the store 
with 2 grocery bags and a fingerprint 
expert testified that the defendant's fin- 
gerprints matched those lifted from the 
scene of the burglary. Griffin v. State, 607 
So. 2d 1197 (Miss. 1992). 

Testimony placing accused within sev- 
enteen miles of place of burglary at a cafe 
on direct highway to place of burglary is 
admissible in evidence when accused 
claims to have been in different city at 
time of burglary. Bone v. State, 207 Miss. 
868, 43 So. 2d 571 (1949). 

Testimony of officer describing car and 
its contents which officer saw on street on 
night of burglary near building burglar- 
ized and which he saw following afternoon 
in garage in another city where defendant 
had been placed in jail, claiming that 
neither he nor car had left city on night of 
burglary, is admissible in prosecution for 
burglary even though officer had no 
search warrant. Bone v. State, 207 Miss. 
868, 43 So. 2d 571 (1949). 

13 — Of prior convictions or other 
crimes. 

Defendant's conviction for burglary in 
violation of Miss. Code Ann. § 97-17-33(1) 
was inappropriate because the prosecutor 
impermissibly used defendant's prior con- 
viction for attempted grand larceny as 
evidence of defendant's predisposition to 
steal to prove the element of intent of the 
indicted offense. Using the evidence for 
such a purpose ran afoul of the prohibition 
on the use of predisposition evidence 
found in Miss. R. Evid. 404(a). Robinson v. 
State, 42 So. 3d 598 (Miss. Ct. App. 2010). 
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A trial court committed reversible error 
in admitting 2 prior burglary convictions 
into evidence under Rule 609(a)(2), Miss. 
R. Ev. in order to impeach the testimony of 
the defendant where the prior convictions 
were 7 years old, the defendant was on 
trial for burglary and therefore the prior 
convictions involved identical crimes, the 
defendant's testimony was crucial to the 
defense since he was the only defense 
witness, and though credibility was a cen- 
tral issue, burglary is not necessarily a 
crime affecting veracity and therefore the 
low probative value of the convictions on 
the issue of credibility did not raise the 
need for the evidence. Townsend v. State, 
605 So. 2d 767 (Miss. 1992). 

Allowing state to introduce in burglary 
prosecution evidence connecting defen- 
dant to burglary for which defendant has 
not being charged as reversible error. Grif- 
fin v. State, 482 So. 2d 233 (Miss. 1986). 

14. — Confessions. 

There was no physical evidence linking 
defendant to the burglary but the jury was 
provided with physical evidence connect- 
ing his accomplice to the crime. Then, the 
jury was told that defendant was able to 
identify his accomplice close to the crime 
scene when said identification had al- 
ready been suppressed due to the viola- 
tion of defendant's Fifth and Sixth 
Amendment rights at the time of his ar- 
rest (Miranda violation); thus, the identi- 
fication testimony by the officer was un- 
questionably prejudicial, the prosecutor's 
closing argument further compounded the 
problem by linking the physical evidence 
connecting the accomplice to the crime to 
defendant, and the trial court committed 
reversible error in denying defendant's 
motions for a mistrial and for a new trial. 
Carpenter v. State, 910 So. 2d 528 (Miss. 
2005). 

Evidence was more than sufficient to 
support defendant's guilt for the crimes 
with which he was charged where the law 
enforcement officers stated that defendant 
gave incriminating statements in which 
he acknowledged that he had burglarized 
several automobiles, gave descriptions of 
those vehicles, and described what items 
he took from them. Stewart v. State, 879 
So. 2d 1089 (Miss. Ct. App. 2004). 



When accused is deprived of no consti- 
tutional right by failure of trial court to 
furnish, or offer to furnish, an attorney to 
defend him on trial in state court for 
burglary, trial court is not in error in 
admitting confession of guilt where it is 
done without objection on part of defen- 
dant during his trial, unless it is mani- 
festly given under duress or is obviously 
untrue. Odom v. State, 205 Miss. 572, 37 
So. 2d 300 (1948), cert, denied, 336 U.S. 
932, 69 S. Ct. 747, 93 L. Ed. 1092 (1949). 

Upon the trial of a defendant indicted 
for burglary testimony that the outer door 
of the building had been broken and the 
cash drawer therein opened, even in the 
absence of direct evidence that anything 
had been stolen, is a sufficient showing of 
an intent to steal and of the corpus delicti 
to authorize the admission in evidence of 
defendant's confession. Brown v. State, 85 
Miss. 27, 37 So. 497 (1904). 

15. Questions for jury. 

In a prosecution for burglary under this 
section, the trial court did not err in 
denying an instruction on the lesser in- 
cluded offense of trespass where the de- 
fendant argued only that he was not 
guilty because he had permission to be on 
the property and that the crime charged 
should have been "house burglary" rather 
than "business burglary," and therefore no 
defense was presented that he was guilty 
only of trespass. Wilson v. State, 639 So. 
2d 1326 (Miss. 1994). 

In prosecution for burglary by stealing 
of automobile the question of truth or 
falsity of testimony of defendant's accom- 
plice was for jury. Strickland v. State, 220 
Miss. 71, 70 So. 2d 1 (1954). 

In prosecution for burglary and larceny, 
the testimony of the owner of the building 
was a question for the determination of 
the jury under proper instructions as to 
whether or not he had given the accused 
consent to enter the building. Holderfield 
v. State, 215 Miss. 564, 61 So. 2d 385 
(1952). 

Whether defendant confessed to bur- 
glary before or after punishment by offi- 
cers was administered to him is question 
for jury under conflicting evidence. 
Scarbrough v. State, 204 Miss. 487, 37 So. 
2d 748 (1948). 
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Weight of testimony of accomplice in 
burglary held for jury, where there was no 
evidence as to accused's reputation for 
veracity, accomplice was not impeached, 
and no evidence of alibi. Brownlee v. 
State, 165 Miss. 193, 147 So. 339 (1933). 

In burglary prosecution, whether goods, 
wares, and merchandise, were kept in 
store for use and sale alleged, held for 
jury. Osser v. State, 165 Miss. 680, 145 So. 
754 (1933). 

16. Instructions. 

Where a defendant had been indicted 
for violating Miss. Code Ann. § 97-17-33, 
the State was not entitled to lesser-in- 
cluded jury instruction for accessory after 
the fact. Only a defendant, not the State 
could request a lesser-included offense in- 
struction, and accessory after the fact was 
not a lesser-included offense to burglary. 
Hall v. State, 127 So. 3d 202 (Miss. 2013). 

Trial court did not err in denying defen- 
dant a jury instruction on the lesser-in- 
cluded offense of trespass during his trial 
for business burglary because if the jury 
had believed defendant's testimony that 
he was not present when a storage locker 
was burglarized, it would have believed 
that he never entered the storage locker 
and had not committed trespass. Gray v. 
State, 931 So. 2d 627 (Miss. Ct. App. 
2006). 

Where defendant was convicted of bur- 
glary of a building, the trial court had not 
erred in denying his proposed instruction 
on eyewitness testimony because defen- 
dant's identification and subsequent con- 
viction did not rest entirely upon the tes- 
timony of a single witness and the State 
presented evidence that property stolen 
from the store was recovered from defen- 
dant's truck, which provided additional 
independent evidence of his involvement 
in the crime. Powell v. State, 925 So. 2d 
878 (Miss. Ct. App. 2005), writ of certio- 
rari denied by 927 So. 2d 750, 2006 Miss. 
LEXIS 183 (Miss. 2006). 

Portion of defendant's requested in- 
struction on identification testimony was 
consistent with the Mississippi Supreme 
Court's ruling in Davis v. State, and could 
have been granted, but the trial court's 
substituted instruction did not constitute 
reversible error, as the trial court properly 
instructed jury it had to acquit defendant, 



unless the State proved beyond a reason- 
able doubt that defendant committed the 
burglary. Coleman v. State, 841 So. 2d 
1170 (Miss. Ct. App. 2003). 

When a defendant's requested instruc- 
tion is a proper statement of the law and 
is the only instruction that presents his or 
her theory of the case, it should be 
granted. Murphy v. State, 566 So. 2d 1201 
(Miss. 1990). 

It was not error for trial court to submit 
to jury supplemental instruction which 
defined "breaking" element of crime of 
burglary, although danger that supple- 
mental instruction might cause jury to 
single out and focus upon point presented 
in it and give it undue importance was 
recognized, where trial judge added to 
supplemental instruction sentence stating 
that jury was to read and consider that 
instruction along with other instructions. 
Wright v. State, 512 So. 2d 679 (Miss. 
1987). 

Burglary defendant is entitled to in- 
struction to effect that uncorroborated 
testimony of accomplice should be viewed 
with great caution and suspicion where 
without testimony of accomplice there is 
nothing to indicate that defendant was in 
any way involved in burglary. Holmes v. 
State, 481 So. 2d 319 (Miss. 1985). 

Testimony by defense witnesses to effect 
that defendant was sleeping at trailer at 
time of burglary with which defendant is 
charged, contradicting state witnesses 
placing defendant at scene of burglary, 
entitles defendant to have alibi instruc- 
tion given. Holmes v. State, 481 So. 2d 319 
(Miss. 1985). 

An instruction to the jury properly set- 
ting forth the essentials of burglary as to 
the breaking and entering and the intent, 
but the personal property, the object of the 
intent was described as money of the 
value of $50 or more, cigarettes and a 
pistol was proper were the indictment did 
not allege or charge the value of the single 
article alleged to have been stolen or car- 
ried away because the indictment did al- 
lege the value of the money to be $80 and 
the proof showed that at least $50 of such 
money was actually stolen and carried 
away. Lewis v. State, 212 Miss. 775, 55 So. 
2d 475 (1951). 

Instruction that the burglary charged 
may be proven by circumstances, and it is 
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not necessary to have eyewitness to deed 
if circumstances in evidence are sufficient 
to create in minds of jury belief that 
accused is guilty beyond reasonable doubt 
and to exclusion of every other reasonable 
hypothesis than that of guilt of accused is 
correct charge to jury. Bone v. State, 207 
Miss. 868, 43 So. 2d 571 (1949). 

Instruction referring to defendant and 
another breaking into house held not ob- 
jectionable as depriving defendant of sev- 
erance granted in trial, since it was proper 
to show who did the breaking, as each was 
guilty if both broke into building, or if one 
did it with assistance of the other. Yates v. 
State, 172 Miss. 581, 161 So. 147 (1935). 

17. Conviction. 

Sufficient evidence supported defen- 
dant's burglary conviction as the evidence 
was sufficient to show that the victim's 
room in the rooming house where the 
burglary occurred constituted a dwelling 
for the purposes of Miss. Code Ann. § 97- 
17-33(1) (Rev. 2006). The room was the 
victim's residence as he paid rent and was 
the only individual with a key to the room, 
all of his belongings were in the room, he 
repeatedly referred to his room as his 
"home" in his testimony, and there was no 
evidence that the room was not his per- 
manent residence or that he did not plan 
to remain there. Taylor v. State, 109 So. 3d 
589 (Miss. Ct. App. 2013). 

Where the evidence showed that defen- 
dant approached a vehicle and looked in- 
side before approaching a second vehicle, 
looking inside, breaking its window, and 
fleeing after the vehicle's alarm sounded, 
defendant was not entitled to a jury in- 
struction on the defense of abandonment 
because it was extremely likely that de- 
fendant would have burglarized the sec- 
ond vehicle if its car alarm had not 
sounded. Because the burglary would 
have been completed if defendant had not 
been interrupted by the car alarm, the 
trial judge committed no error in refusing 
to allow the abandonment instruction, as 
it was not supported by the evidence. 
Hawkins v. State, 11 So. 3d 123 (Miss. Ct. 
App. 2008), writ of certiorari denied by 12 
So. 3d 531, 2009 Miss. LEXIS 285 (Miss. 
2009). 

Evidence was sufficient to convict defen- 
dant of attempted burglary of an automo- 



bile where it showed that defendant ap- 
proached a vehicle and looked inside 
before approaching a second vehicle, look- 
ing inside, breaking its window, and flee- 
ing after the vehicle's alarm sounded. 
Hawkins v. State, 11 So. 3d 123 (Miss. Ct. 
App. 2008), writ of certiorari denied by 12 
So. 3d 531, 2009 Miss. LEXIS 285 (Miss. 
2009). 

Evidence was sufficient to support de- 
fendant's burglary conviction, where the 
prosecution presented evidence that (1) 
defendant's fingerprints were found on a 
coin dispenser located in a restricted por- 
tion of the bank; (2) a patrolman wit- 
nessed defendant emerging from a back 
door of the bank at approximately 1:38 
a.m.; (3) defendant was dressed in a heavy 
jacket and long sleeve shirt in the middle 
of May; (4) the point of entry was a broken 
glass window; (5) defendant had broken 
glass particles in his clothing and on his 
person and (6) defendant had possession 
of a bag of coins taken from the bank. 
Williams v. State, 919 So. 2d 250 (Miss. 
Ct. App. 2005). 

Evidence was sufficient to convict defen- 
dant of a burglary of a high school, as two 
witnesses testified they heard defendant 
admit he had committed the burglary, and 
defendant's statement placed him inside 
the school. Hunter v. State, 878 So. 2d 
1066 (Miss. Ct. App. 2004), opinion with- 
drawn by, substituted opinion at 878 So. 
2d 1066, 2004 Miss. App. LEXIS 968 
(Miss. Ct. App. 2004). 

State proved that defendant entered 
auto repair shop with the intent to steal 
valuable items inside even though no item 
of value was on his person when he was 
arrested hanging from a window of the 
shop's building around midnight, as the 
fair and logical inference to be drawn from 
the evidence was that defendant intended 
to take the valuable items since he had no 
other reasonable explanation for the cir- 
cumstances. Brown v. State, 799 So. 2d 
870 (Miss. 2001). 

Since conspiracy and burglary are sepa- 
rate and distinct crimes requiring proof of 
different elements, a defendant did not 
have a double jeopardy claim based on the 
prosecution of these 2 crimes arising from 
the same incident, despite the fact that 
the prosecution chose to prosecute the 
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defendant for these crimes at separate 
trials. House v. State, 645 So. 2d 931 
(Miss. 1994). 

A jury would have been warranted in 
finding the defendant guilty as an acces- 
sory after the fact to burglary or larceny, 
but not as a principal to burglary, where 
the defendant was present at the time of 
the burglary of a store but neither as- 
sisted nor encouraged the perpetrator of 
the burglary by any word or act to commit 
the crime. Smith v. State, 523 So. 2d 1028 
(Miss. 1988). 

Where defendant helped plan the crime, 
watched and stood guard while other par- 
ties did the actual breaking and entering 
of gasoline station, defendant was prop- 
erly convicted of burglary notwithstand- 
ing he did not engage in the actual break- 
ing. Wilkerson v. State, 207 Miss. 556, 42 
So. 2d 745 (1949). 

Judgment reciting verdict finding ac- 
cused guilty of burglary, and adjudging 
accused guilty of burglary and larceny, 
held good; word "larceny" being surplus- 
age. Brownlee v. State, 165 Miss. 193, 147 
So. 339 (1933). 

Conviction under indictment for bur- 
glary with intent to commit larceny not 
disturbed in absence of evidence that bur- 
glarious entry had different object. 
Moseley v. State, 92 Miss. 250, 45 So. 833 
(1908). 

Under indictment having two counts 
conviction must be referred to sufficient 
count and not insufficient one. Moseley v. 
State, 92 Miss. 250, 45 So. 833 (1908). 

Under indictment charging burglary 
and larceny, verdict of "guilty as charged" 
is one of guilty of burglary alone. Dees v. 
State, 89 Miss. 754, 42 So. 605 (1907). 

18. Miscellaneous. 

Where defendant was convicted of bur- 
glary of a building, although the prosecu- 
tion violated Miss. Unif. Cir. & County Ct. 
Prac. R. 9.04 for failing to provide defen- 
dant with a copy of his false pretense 
conviction, the error did not require rever- 
sal. Although defendant argued that the 
State's use of his false pretense conviction 
to impeach him was devastating to his 
credibility, the instant case was not a 
circumstantial one and defendant was 
caught in the criminal act of which he was 
convicted. Powell v. State, 925 So. 2d 878 



(Miss. Ct. App. 2005), writ of certiorari 
denied by 927 So. 2d 750, 2006 Miss. 
LEXIS 183 (Miss. 2006). 

Evidence was sufficient to sustain a 
conviction for auto burglary because de- 
fendant was found hiding in the victim's 
vehicle shortly after the crime with no 
reasonable explanation for being there, he 
was lying out of sight, he was breathing 
hard and sweating, and a police officer 
had seen two men running in the area. 
Quails v. State, 947 So. 2d 365 (Miss. Ct. 
App. 2007). 

Where defendant's sentence for bur- 
glary was the maximum, but was within 
the statutory limits, there was no viola- 
tion of U.S. Const, amend. VIII in terms of 
cruel and unusual punishment, and the 
fact the conviction was defendant's first 
felony conviction was inconsequential. 
Nichols v. State, 826 So. 2d 1288 (Miss. 
2002). 

Where the jury was properly instructed 
as to the elements of burglary and grand 
larceny and the prosecutor did not elicit 
testimony specific to the statutory ele- 
ments of burglary, the jury's verdict to 
acquit on the burglary charge and convict 
on the grand larceny charge was sup- 
ported by the evidence. Allen v. State, 755 
So. 2d 47 (Miss. Ct. App. 1999). 

A burglary conviction is not ordinarily 
admissible under Rule 609(a)(2), Miss. R. 
Ev., as a crime involving dishonesty or 
false statement. Townsend v. State, 605 
So. 2d 767 (Miss. 1992). 

Records of criminal offenses are kept 
pursuant to § 45-27-1. The legislature of 
Mississippi has specifically authorized 
expungment of criminal offender records 
in limited cases-youth court cases, §§ 43- 
21-159 and 43-21-265; first offense misde- 
meanor convictions occurring prior to age 
23, § 99-19-71; drug possession convic- 
tions occurring prior to age 26, § 41-29- 
150; purchase of alcoholic beverages by 
one under age 21, § 67-3-70; and munici- 
pal court convictions, § 21-23-7. 
Expungment of felony convictions which 
arose pursuant to guilty pleas are gov- 
erned by § 99-15-57 which provides that 
any person who pled guilty within 6 
months prior to the effective date of § 99- 
15-26 may apply to the court for an order 
expunging his or her criminal records. 
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Under §§ 99-15-57 and 99-15-26 a circuit 
court has the power to expunge a felony 
conviction pursuant to a guilty plea under 
certain conditions. Accordingly, a peti- 
tioner who pled guilty to the felony of 
burglary might have been eligible for re- 
lief pursuant to §§ 99-15-57 and 99-15-26 
if his guilty plea had occurred on or after 
October 1, 1982, that being the earliest 
date to satisfy the "within 6 months prior 
to" March 31, 1983, requirement of § 99- 
15-57. However, the petitioner pleaded 
guilty to burglary on October 9, 1979, 3 
years prior to October 1, 1982, and admit- 
ted that he did not fall within the criterion 
in any of the statutes authorizing 
expungment, and thus the trial court did 
not err in denying his petition for 
expungment. Caldwell v. State, 564 So. 2d 
1371 (Miss. 1990). 

Circuit Court was within its discretion 
in instructing jury that they should delib- 
erate further after jury sent court note at 
5:50 p.m. indicating that it was dead- 
locked; argument that court erred in fail- 
ing to consider jurors' personal needs, i.e. 
that it was nearing suppertime, was re- 
jected. Wright v. State, 512 So. 2d 679 
(Miss. 1987). 

Sentence of 6 years was not excessive 
for conviction of burglary where defen- 
dant was 21 years old at time of sentence, 
married and had 2 children, had no prior 
criminal record, co-operated with authori- 
ties, and crime was not one of violence, 



because sentence was within maximum 
penalty provided by statute for that of- 
fense. Turbo Trucking Co. v. Rollins, 511 
So. 2d 148 (Miss. 1987). 

Petitioner was subject to 7-year sen- 
tence for burglary, where the documenta- 
tion presented for sentencing in the trial 
court indicated that he had 2 prior convic- 
tions-for grand larceny and for business 
burglary-and had been sentenced to sepa- 
rate terms of one year or more in the state 
penal institution. Rideout v. State, 496 So. 
2d 667 (Miss. 1986). 

Where it appeared that when accused's 
burglary case was called he requested a 
continuance in order to obtain counsel, 
which was granted for one day, and a 
request for continuance made the follow- 
ing day for the same purpose was denied, 
whereupon accused was tried and con- 
victed, accused was not deprived of due 
process of law guaranteed by the 14th 
amendment to the United States Consti- 
tution, it appearing that the accused had 
had ample notice of the charge made 
against him and ample opportunity to 
employ counsel to defend him if he so 
desired, he was a man of at least average 
intelligence, had cross-examined wit- 
nesses at his trial, and testimony on his 
behalf showed that he had a clear under- 
standing of the case made against him. 
Poole v. State, 229 Miss. 176, 90 So. 2d 212 
(1956), cert, denied, 353 U.S. 988, 77 S. 
Ct. 1286, 1 L. Ed. 2d 1144 (1957). 



ATTORNEY GENERAL OPINIONS 



If a person is granted bail by a munici- 
pal court on a charge of aggravated as- 
sault and while out on bail a justice court 
finds probable cause that the person has 
committed commercial burglary, the jus- 
tice court should revoke bail for the aggra- 



vated assault charge and shall order the 
person detained, without bail, on the com- 
mercial burglary charge, pending trial on 
the aggravated assault charge. Turnage, 
June 26, 2006, A.G. Op. 06-0246. 



RESEARCH REFERENCES 



ALR. Gambling or lottery parapherna- 
lia as subject of larceny, burglary, or rob- 
bery. 51 A.L.R.2d 1396. 



Maintainability of burglary charge, 
where entry into building is made with 
consent. 58 A.L.R.4th 335. 
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What is "building" or "house" within 
burglary or breaking and entering stat- 
ute. 68 A.L.R.4th 425. 

Burglary, breaking, or entering of motor 
vehicle. 72 A.L.R.4th 710. 

Am Jur. 13 Am. Jur. 2d, Burglary §§ 5, 

6. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes §§ 9-14 (burglary). 



3 Am. Jur. Trials, Preparing and Using 
Photographs in Criminal Cases § 10 (bur- 
glary scene). 

13 Am. Jur. Trials, Defending Minor 
Felony Cases §§ 1 et seq. 

CJS. 12AC.J.S., Burglary §§ 25-29. 



§ 97-17-35. Burglary; possession of burglar's tools. 

It is unlawful for any person to have in his possession implements, tools, 
or instruments designed to aid in the commission of burglary, larceny or 
robbery; and on the conviction of any person thereof, he shall be punished by 
imprisonment in the penitentiary not exceeding five (5) years, or in the county 
jail not exceeding one year. The carrying concealed about one's person, or in 
one's baggage, implements, tools, or instruments peculiarly adapted to aid in 
the commission of burglary, larceny or robbery, shall be prima facie evidence of 
intention to use them for such purpose. 

SOURCES: Codes, 1892, § 997; 1906, § 1074; Hemingway's 1917, § 802; 1930, 
§ 818; 1942, § 2044; Laws, 1956, ch. 246. 



JUDICIAL DECISIONS 



1. In general. 

2. What are burglar's tools. 

3. Possession. 

4. Evidence. 

5. Sentence. 

1. In general. 

The elements of the offense of posses- 
sion of burglary tools are as follows: (1) 
adaptation and design of the tool or imple- 
ment for breaking and entering; (2) pos- 
session of such tools by one with knowl- 
edge of their character, and (3) a general 
intent to use or employ them in breaking 
and entering. Pamphlet v. State, 271 So. 
2d 403 (Miss. 1972). 

Although it is not necessary to show a 
specific intent to use the tools in a bur- 
glary, there must be evidence either that 
the tools have probably been recently used 
for the purpose of unlawfully breaking 
and entering or that they are about to be 
used for such purpose. Pamphlet v. State, 
271 So. 2d 403 (Miss. 1972). 

It is not an essential element of the 
crime of possession of burglary tools that 
any particular tool be specifically de- 
signed for the purpose of being used in a 



burglary, but there must be evidence from 
which the jury can find the intent to use 
them in breaking and entering. Pamphlet 
v. State, 271 So. 2d 403 (Miss. 1972). 

The elements of the offense of possess- 
ing burglar's tools are adaptation for 
breaking and entering, possession with 
knowledge of their character, and a gen- 
eral intent to use them in breaking and 
entering. Johnson v. State, 246 Miss. 182, 
145 So. 2d 156 (1962), appeal dismissed, 
cert, denied, 372 U.S. 702, 83 S. Ct. 1018, 
10 L. Ed. 2d 125 (1963). 

To warrant a conviction of the possessor 
of articles susceptible of lawful use, it is 
sufficient to prove a general felonious in- 
tent, without showing an intent to commit 
a particular crime. Fuqua v. State, 246 
Miss. 191, 145 So. 2d 152 (1962), appeal 
dismissed, cert, denied, 372 U.S. 709, 83 
S. Ct. 1018, 10 L. Ed. 2d 125 (1963), reh'g 
denied, 373 U.S. 947, 83 S. Ct. 1536, 10 L. 
Ed. 2d 703 (1963). 

2. What are burglar's tools. 

Key question in determining whether a 
particular tool qualifies as a burglary tool 
is whether the evidence reveals circum- 
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stances from which it may be inferred 
beyond a reasonable doubt that the pos- 
sessor intended that he or some other 
person use the article or articles in aid of 
burglary or other similar crime. Peters v. 
State, 920 So. 2d 1050 (Miss. Ct. App. 
2006). 

Even tools designed for a lawful purpose 
can be considered burglar's tools. Peters v. 
State, 920 So. 2d 1050 (Miss. Ct. App. 
2006). 

Where a bolt cutter, a long crowbar, 
several hammers and other crowbars to- 
gether with a burglar alarm jumper were 
found in the automobile of the defendant, 
he was properly convicted of possession of 
burglar's tools. McCollum v. State, 197 So. 
2d 252 (Miss. 1967). 

It is not necessary that a tool or article 
be designed and made solely as a burglar's 
tool to warrant a conviction under this 
section [Code 1942, § 2044], if they are 
possessed for the purpose of committing 
burglary. Fuqua v. State, 246 Miss. 191, 
145 So. 2d 152 (1962), appeal dismissed, 
cert, denied, 372 U.S. 709, 83 S. Ct. 1018, 
10 L. Ed. 2d 125 (1963), reh'g denied, 373 
U.S. 947, 83 S. Ct. 1536, 10 L. Ed. 2d 703 
(1963). 

The possession of particular articles 
may or may not be unlawful under the 
statute, depending on whether the evi- 
dence reveals circumstances from which 
unlawful use is intended. Fuqua v. State, 
246 Miss. 191, 145 So. 2d 152 (1962), 
appeal dismissed, cert, denied, 372 U.S. 
709, 83 S. Ct. 1018, 10 L. Ed. 2d 125 
(1963), reh'g denied, 373 U.S. 947, 83 S. 
Ct. 1536, 10 L. Ed. 2d 703 (1963). 

3. Possession. 

The possession of burglar's tools may be 
actual or constructive, joint or individual. 
Two persons may have constructive pos- 
session, or one may have actual posses- 
sion and the other constructive posses- 
sion. Johnson v. State, 246 Miss. 182, 145 
So. 2d 156 (1962), appeal dismissed, cert, 
denied, 372 U.S. 702, 83 S. Ct. 1018, 10 L. 
Ed. 2d 125 (1963). 

Constructive possession of burglar's 
tools may be shown by evidence of the 
surrounding circumstances. Johnson v. 
State, 246 Miss. 182, 145 So. 2d 156 
(1962), appeal dismissed, cert, denied, 372 



U.S. 702, 83 S. Ct. 1018, 10 L. Ed. 2d 125 
(1963). 

One riding as a passenger in an auto- 
mobile may be found to be in constructive 
possession of burglar's tools therein, 
where there are indications that her pres- 
ence was not temporary and her handbag 
contained a police badge and two loaded 
pistols. Johnson v. State, 246 Miss. 182, 
145 So. 2d 156 (1962), appeal dismissed, 
cert, denied, 372 U.S. 702, 83 S. Ct. 1018, 
10 L. Ed. 2d 125 (1963). 

Where the record showed that the 
owner had complete control and posses- 
sion of the automobile, and the burglary 
tools, articles and instruments found 
therein belonged to him, mere fact that 
the accused was a passenger in the auto- 
mobile while the tools were in the trunk 
thereof was insufficient to sustain his con- 
viction for possession of burglary tools. 
Newton v. State, 232 Miss. 114, 98 So. 2d 
116 (1957). 

4. Evidence. 

Evidence was more than sufficient to 
sustain defendant's conviction for posses- 
sion of burglary tools where the evidence 
showed beyond a reasonable doubt that he 
possessed a crowbar knowing of its char- 
acter, and that he intended to use, or had 
in fact used, the crowbar to burglarize 
county property. Peters v. State, 920 So. 
2d 1050 (Miss. Ct. App. 2006). 

Where defendant attempted to remove 
tires from a vehicle in a car lot at two 
o'clock in the morning, and police found a 
screwdriver and a small flashlight in his 
possession and a four-way lug wrench was 
on the ground, the evidence supported his 
conviction for possession of larceny tools. 
The State was not required to present 
direct testimony that defendant lacked 
consent to remove the tires, because pos- 
session of larceny tools did not require 
proof of a "taking", permissive or other- 
wise. Brownlee v. State, 912 So. 2d 1000 
(Miss. Ct. App. 2005). 

Burglar's tools observed by a police of- 
ficer who saw them through the window of 
an automobile which he had stopped after 
receiving information which constituted 
probable cause that its occupants had 
recently engaged in a felony were properly 
introduced in evidence at the trial of the 



818 



Crimes Against Property 



§ 97-17-37 



driver of the automobile. McCollum v. 
State, 197 So. 2d 252 (Miss. 1967). 

In view of testimony that tools of this 
type were commonly found in the posses- 
sion of burglars, the jury could find defen- 
dants guilty of possession of burglary tools 
where a sledge hammer, to which a cold 
chisel had been welded, and another tool, 
which could be used as a crowbar or 
wedge, was found in the car which the 
defendants were driving, and the earpiece 
of a walkie-talkie was found in the pocket 
of one of the defendants. Corn v. State, 250 
Miss. 157, 164 So. 2d 777 (1964). 

A conviction for possessing burglar's 
tools is warranted by proof of possession of 
150 skeleton keys of various kinds, socket 
wrenches, loaded pistols, extra ammuni- 



tion, policeman's badge, a keyhole flash- 
light, kid gloves, spot lights, and a stolen 
pistol. Fuqua v. State, 246 Miss. 191, 145 
So. 2d 152 (1962), appeal dismissed, cert, 
denied, 372 U.S. 709, 83 S. Ct. 1018, 10 L. 
Ed. 2d 125 (1963), reh'g denied, 373 U.S. 
947, 83 S. Ct. 1536, 10 L. Ed. 2d 703 
(1963). 

5. Sentence. 

Where defendant was convicted for pos- 
session of larceny tools, the circuit court 
properly sentenced him to five years with 
all five suspended. His sentence was 
clearly within statutory limits and not 
disproportionate to the crime. Brownlee v. 
State, 912 So. 2d 1000 (Miss. Ct. App. 
2005). 



RESEARCH REFERENCES 



ALR. Propriety of specific jury instruc- 
tions as to credibility of accomplices. 4 
A.L.R.3d 351. 

Validity, construction and application of 
statutes relating to burglars' tools. 33 
A.L.R.3d 798. 



What is "building" or "house" within 
burglary or breaking and entering stat- 
ute. 68 A.L.R.4th 425. 

Am Jur. 13 Am. Jur. 2d, Burglary 
§§ 68-71. 

CJS. 12A C.J.S., Burglary § 78. 



§ 97-17-37. Burglary; with explosives. 

Any person, who, with intent to commit crime, breaks and enters, either 
by day or by night, any building, whether inhabited or not, and opens or 
attempts to open any vault, safe or other secure place by the use of nitroglyc- 
erine, dynamite, gunpowder or any other explosive, shall be deemed guilty of 
burglary with explosives. 

Any person duly convicted of burglary with explosives shall be punished 
by imprisonment in the state penitentiary for a term of not less than five (5) 
years nor more than forty (40) years. 

SOURCES: Codes, 1930, §§ 819, 820; 1942, §§ 2045, 2046; Laws, 1926, ch. 176; 
Laws, 1940, ch. 240. 

Cross References — Burglary of dwelling, denned as crime of violence, see 
§ 97-3-2. 

Limitations of prosecutions generally, see § 99-1-5. 

JUDICIAL DECISIONS 



1. In general. 

The word "crime" in the burglary stat- 
utes includes misdemeanors as well as 



felonies. Ashley v. State, 538 So. 2d 1181 
(Miss. 1989). 
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RESEARCH REFERENCES 

ALR. What is "building" or "house" 2 Am. Jur. Trials, Investigating Particu- 

within burglary or breaking and entering lar Crimes § 13 (safecracking), 

statute. 68 A.L.R.4th 425. CJS. 12A C.J.S., Burglary § 30. 

Am Jur. 13 Am. Jur. 2d, Burglary § 19. 

§ 97-17-39. Penalties for injuring, destroying or defacing cer- 
tain cemetery property, public buildings, schools or 
churches, or property thereof. 

If any person, by any means whatever, shall willfully or mischievously 
injure or destroy any of the burial vaults, urns, memorials, vases, foundations, 
bases or other similar items in a cemetery, or injure or destroy any of the work, 
materials, or furniture of any courthouse or jail, or other public building, or 
schoolhouse or church, or deface any of the walls or other parts thereof, or shall 
write, or make any drawings or character, or do any other act, either on or in 
said building or the walls thereof, or shall deface or injure the trees, fences, 
pavements, or soil, on the grounds belonging thereto, or an ornamental or 
shade tree on any public road or street leading thereto, such person, upon 
conviction, for such offense, shall be punished as follows: 

(a) If the damage caused by the destruction or defacement of such 
property has a value of less than Five Hundred Dollars ($500.00), any person 
who is convicted of this offense may be fined not more than One Thousand 
Dollars ($1,000.00) or be imprisoned in the county jail for not more than one 
(1) year, or both if the court finds substantial and compelling reasons why 
the offender cannot be safely and effectively supervised in the community, is 
not amenable to community-based treatment, or poses a significant risk to 
public safety. If such a finding is not made, the court shall suspend the 
sentence of imprisonment and impose a period of probation not exceeding 
one (1) year or a fine of not more than One Thousand Dollars ($1,000.00), or 
both. Any person convicted of a third or subsequent offense under this 
subsection where the value of the property is not less than Five Hundred 
Dollars ($500.00), shall be imprisoned in the Penitentiary for a term not 
exceeding three (3) years or fined an amount not exceeding Two Thousand 
Dollars ($2,000.00), or both. 

(b) If the damage caused by the destruction or defacement of such 
property has a value equal to or exceeding Five Hundred Dollars ($500.00) 
or more but less than Five Thousand Dollars ($5,000.00), any person who is 
convicted of this offense shall be fined not more than Five Thousand Dollars 
($5,000.00) or be imprisoned in the State Penitentiary for up to five (5) years, 
or both. 

(c) If the damage caused by the destruction or defacement of such 
property has a value of Five Thousand Dollars ($5,000.00) or more but less 
than Twenty-five Thousand Dollars ($25,000.00), any person who is con- 
victed of this offense shall be fined not more than Ten Thousand Dollars 
($10,000.00) or be imprisoned in the Penitentiary for up to ten (10) years, or 
both. 
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(d) If the damage caused by the destruction or defacement of such 
property has a value of Twenty-five Thousand Dollars ($25,000.00) or more, 
any person who is convicted of this offense shall be fined not more than Ten 
Thousand Dollars ($10,000.00) or be imprisoned in the Penitentiary for up to 
twenty (20) years, or both. 

SOURCES: Codes, 1880, § 2978; 1892, § 989; 1906, § 1065; Hemingway's 1917, 
§ 793; 1930, § 809; 1942, § 2035; Laws, 1989, ch. 451, § 1; Laws, 2014, ch. 457, 
§ 14, eff from and after July 1, 2014. 

Amendment Notes — The 2014 amendment, in (a), substituted "Five Hundred 
Dollars ($500.00)" for "Three Hundred Dollars ($300.00)," and "may be fined" for "shall 
be fined" and added the language beginning "if the court finds substantial" to the end of 
the paragraph; in (b), substituted "Five Hundred Dollars ($500.00) or more but less 
than Five Thousand Dollars ($5,000.00)" for "Three Hundred Dollars ($300.00)"; added 
(c) and (d) and made minor stylistic changes. 

Cross References — Powers of board of supervisors over courthouse and jail, see 
§§ 19-3-41, 19-7-23. 

Responsibility of sheriff for courthouse and jail, see §§ 19-25-69, 19-25-71, 47-1-49, 
47-1-51. 

Crime of looting, see § 97-17-65. 
Malicious mischief, see § 97-17-67. 

Federal Aspects — Native American Graves Protection and Repatriation Act, P. L. 
101-601, 25 USCS § 3001 et seq. 

RESEARCH REFERENCES 

ALR. Liability for desecration of graves 13 Am. Jur. Trials, Defending Minor 

and tombstones. 77 A.L.R.4th 108. Felony Cases §§ 1 et seq. 

Am Jur. 52 Am. Jur. 2d, Malicious CJS. 54 C.J.S., Malicious or Criminal 

Mischief and Related Offenses § 11. Mischief or Damage to Property §§ 6, 10. 

§ 97-17-41. Grand larceny; felonious taking of personal prop- 
erty; felonious taking of property of established place of 
worship; penalties. 

(1) Any person who shall be convicted of taking and carrying away, 
feloniously, the personal property of another, of the value of One Thousand 
Dollars ($1,000.00) or more, but less than Five Thousand Dollars ($5,000.00), 
shall be guilty of grand larceny, and shall be imprisoned in the Penitentiary for 
a term not exceeding five (5) years; or shall be fined not more than Ten 
Thousand Dollars ($10,000.00), or both. The total value of property taken and 
carried away by the person from a single victim shall be aggregated in 
determining the gravity of the offense. 

(2) Any person who shall be convicted of taking and carrying away, 
feloniously, the personal property of another, of the value of Five Thousand 
Dollars ($5,000.00) or more, but less than Twenty-five Thousand Dollars 
($25,000.00), shall be guilty of grand larceny, and shall be imprisoned in the 
Penitentiary for a term not exceeding ten (10) years; or shall be fined not more 
than Ten Thousand Dollars ($10,000.00), or both. The total value of property 
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taken and carried away by the person from a single victim shall be aggregated 
in determining the gravity of the offense. 

(3) Any person who shall be convicted of taking and carrying away 
feloniously, the personal property of another, of the value of Twenty-five 
Thousand Dollars ($25,000.00) or more, shall be guilty of grand larceny, and 
shall be imprisoned in the Penitentiary for a term not exceeding twenty (20) 
years; or shall be fined not more than Ten Thousand Dollars ($10,000.00), or 
both. The total value of property taken and carried away by the person from a 
single victim shall be aggregated in determining the gravity of the offense. 

(4) (a) Any person who shall be convicted of taking and carrying away, 
feloniously, the property of a church, synagogue, temple or other established 
place of worship, of the value of One Thousand Dollars ($1,000.00) or more, 
shall be guilty of grand larceny, and shall be imprisoned in the Penitentiary 
for a term not exceeding ten (10) years, or shall be fined not more than Ten 
Thousand Dollars ($10,000.00), or both. 

(b) Any person who shall be convicted of taking and carrying away, 
feloniously, the property of a church, synagogue, temple or other established 
place of worship, of the value of Twenty-five Thousand Dollars ($25,000.00) 
or more, shall be guilty of grand larceny, and shall be imprisoned in the 
Penitentiary for a term not exceeding twenty (20) years, or shall be fined not 
more than Ten Thousand Dollars ($10,000.00), or both. The total value of 
property taken and carried away by the person from a single victim shall be 
aggregated in determining the gravity of the offense. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(63); 1857, ch. 64, art. 
190; 1871, § 2652; 1880, § 2901; 1892, § 1173; 1906, § 1251; Hemingway's 
1917, § 981; 1930, § 1009; 1942, § 2240; Laws, 1966, ch. 359, § 1; Laws, 1992, 
ch. 380, § 1; Laws, 1993, ch. 337, § 1; Laws, 1996, ch. 544, § 2; Laws, 1997, ch. 
473, § 5; Laws, 2003, ch. 499, § 1; Laws, 2004, ch. 526, § 7; Laws, 2014, ch. 
457, § 15, eff from and after July 1, 2014. 

Amendment Notes — The 2014 amendment, in (1), substituted "Any" for "Every," 
and "One Thousand Dollars ($1,000.00)" for "Five Hundred Dollars ($500.00)," inserted 
"but less than Five Thousand Dollars ($5,000.00)," and substituted "five (5) years" for 
"ten (10) years"; added (2) and (3) and redesignated remaining subsections accordingly; 
in (4), substituted "(a) Any" for "Every" and "One Thousand Dollars ($1,000.00)" for 
"Five Hundred Dollars ($500.00)" and added (4)(b). 

Cross References ■ — Crime of looting, see § 97-17-65. 

Theft of credit cards, see § 97-19-13. 

Application of this section to the penalty for a conviction of shoplifting merchandise 
with a stated price exceeding two hundred and fifty dollars, see § 97-23-93. 
Limitations of prosecutions, generally, see § 99-1-5. 
Description of property in indictments for larceny, see § 99-7-31. 
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8. Subjects of larceny. 

9. Lost property. 

10. Assisting thief. 

11. Successive larcenies. 

12. Indictment. 

13. — Variance between indictment and 

proof. 

14. Evidence. 

15. — Sufficiency. 

16. Inference from possession of stolen 

property. 

17. Instructions, generally. 

18. —Intent. 

19. — Circumstantial evidence. 

20. — Lesser included offense. 

21. — Evidence of trespass. 

22. — Possession of stolen property. 

23. Verdict. 

24. Sentence and punishment. 

25. Miscellaneous. 

1. In general. 

Evidence was sufficient to support de- 
fendant's conviction for grand larceny, 
pursuant to Miss. Code Ann. § 97-17- 
41(1), because the jury could certainly 
infer from photographs and the owner's 
testimony that the vantaken by defendant 
was worth at least $ 500. Kirkwood v. 
State, 53 So. 3d 7 (Miss. Ct. App. 2010), 
affirmed in part by, reversed by, remanded 
in part by 52 So. 3d 1184, 2011 Miss. 
LEXIS 36 (Miss. 2011). 

One who sells property of another in his 
possession, believing it to be his own, is 
not guilty of larceny. Pearson v. State, 248 
Miss. 353, 158 So. 2d 710 (1963). 

Where the defendant borrowed a shot- 
gun with the promise to return it the next 
morning, but did not return it and in- 
formed the prosecuting witness that the 
gun was lost and the defendant promised 
to buy a new one but never did so, the 
evidence was insufficient to sustain a con- 
viction of larceny. Smith v. State, 214 
Miss. 453, 59 So. 2d 74 (1952). 

In the absence of statutory modifica- 
tions, it is essential to every larceny that 
there be a felonious or fraudulent taking, 
accompanied by the carrying away or as- 
portation by one person of the personal 
goods of property of another which may be 
the subject of larceny and such taking 
must be without the consent and against 
the will of the owner involving a trespass 
to latter's possession or its equivalent, 



and with the felonious intent on the part 
of the taking existing at the time of the 
taking, to steal the same. Smith v. State, 
214 Miss. 453, 59 So. 2d 74 (1952); Sim- 
mons v. State, 208 Miss. 523, 44 So. 2d 857 
(1950). 

Where hotel maid while cleaning guest's 
room found guest's wallet containing 
money under pillow and took it with her to 
her sister's home when she went off duty, 
jury was warranted in finding that the 
trespass, which is an essential element of 
the crime of larceny, was committed when 
the defendant concluded to take the prop- 
erty of the guest away from the hotel in 
disobedience of her instructions to report 
it either to the manager or the house- 
keeper. Harris v. State, 207 Miss. 241, 42 
So. 2d 183 (1949). 

There is no offense where owner con- 
sents to conversion. Foster v. State, 123 
Miss. 721, 86 So. 513 (1920). 

Selling property which the seller knows 
not to belong to him and appropriating the 
proceeds to his own use is not necessarily 
larceny, a felonious taking is necessary. 
Watkins v. State, 60 Miss. 323 (1882). 

2. Larceny. 

Where an employee alleged that the 
employee was terminated in retaliation 
for reporting larceny and federal income 
tax evasion regarding tip pool distribution 
at a casino, the McArn exception to the 
employment-at-will doctrine did not ap- 
ply, because the employee did not demon- 
strate that the activities the employee 
complained of warranted the imposition of 
criminal penalties, as opposed to mere 
civil penalties. Kyle v. Circus Circus Miss., 
Inc., — F. Supp. 2d — , 2010 U.S. Dist. 
LEXIS 59050 (N.D. Miss. June 15, 2010), 
affirmed by 430 Fed. Appx. 247, 2011 U.S. 
App. LEXIS 8834, 32 I.E.R. Cas. (BNA) 
285 (5th Cir. Miss. 2011). 

Under state's evidence showing that the 
defendant was present, aiding, abetting 
and participating in the theft of a com- 
bine, he should have been charged with 
grand larceny, and his conviction of receiv- 
ing stolen property was improper, requir- 
ing reversal. Hentz v. State, 489 So. 2d 
1386 (Miss. 1986). 

When a person, even an agent of the 
owner, takes possession of property with 
the unlawful intent to feloniously convert 
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the property to his own use at the time he 
acquires possession, he is guilty of larceny 
and not embezzlement. Mahfouz v. State, 
303 So. 2d 461 (Miss. 1974). 

In a prosecution for the theft of certain 
cattle, defendant's co-indictee, the cattle 
manager and employee of the partnership 
owning the cattle who could only make 
sales for partnership upon authorization 
of one of the partners, was a mere care- 
taker with custody of the property, and the 
offense charged was grand larceny as con- 
trasted with embezzlement. Mills v. State, 
231 Miss. 641, 97 So. 2d 386 (1957). 

Where the possession of personal prop- 
erty is fraudulently obtained, there being 
no intention on the part of the owner that 
ownership or legal title should thereby 
pass, and the person who obtained posses- 
sion intends to deprive the owner of the 
property, and in pursuance of such intent 
does deprive the owner thereof, the of- 
fense is larceny. Conn v. State, 228 Miss. 
833, 89 So. 2d 840 (1956). 

A servant or employee who feloniously 
appropriates to his own use property of 
his master or employer to which he has 
access only by reason of mere physical 
propinquity as an incident of his employ- 
ment, and not be reason of any charge or 
oversight over the property entrusted to 
him, commits the offense of larceny. Jack- 
son v. State, 211 Miss. 828, 52 So. 2d 914 
(1951). 

Larceny is the taking and carrying 
away from any place, at any time, of the 
personal property of another without his 
consent, by a person not entitled to pos- 
session thereof, feloniously with the in- 
tent to deprive the owner of his property 
permanently and to convert it to the use of 
the taker or of some person other than the 
owner. Jackson v. State, 211 Miss. 828, 52 
So. 2d 914 (1951); Grouse v. State, 229 
Miss. 15, 89 So. 2d 919 (1956). 

Obtaining and keeping of money under 
practice known as "pigeon-dropping", vic- 
tim delivering money of his own to pre- 
tended finder of large sum to establish 
right to participate in division of money 
found, constitutes crime of grand larceny 
instead of obtaining money under false 
pretenses. Garvin v. State, 207 Miss. 751, 
43 So. 2d 209 (1949). 

The crime of grand larceny was com- 
plete where defendant and others induced 



the complaining witness to part with 
$1,500 for the purpose of changing it into 1 
bills of larger denominations by a chemi- 
cal process, upon the promise to return 
the identical money used together with a 
sum of money as a profit for its use, and 
upon receiving such money defendant dis- 
appeared with it, as against the conten- 
tion that the complaining witness's money 
was taken in his presence and with his 
consent and therefore there was no lar- 
ceny. Ware v. State, 186 Miss. 533, 191 So. 
678 (1939). 

One who unlawfully takes another's 
personal property not intending to steal, 
but who afterward converts it to his own 
use intending to steal, is guilty of larceny. 
If the original taking were lawful the rule 
is different. Beatty v. State, 61 Miss. 18 
(1883). 

But if a person by fraudulent means 
obtains possession of goods even with the 
owner's consent with the felonious intent 
to deprive the owner of them and do in fact 
deprive him of his property, it is larceny. 
Watson v. State, 36 Miss. 593 (1859). 

3. Obtaining by false pretenses. 

If possession of property is obtained by 
fraud and the owner intends to part with 
his title as well as his possession, the 
crime is that of obtaining property by false 
pretenses, provided the means by which it 
is acquired comply therewith, but the pos- 
session of property if fraudulently ob- 
tained with present intent on the part of 
the person obtaining it to convert the 
property to his own use, and the owner 
intends to part with possession merely 
and not with the title, the offense is lar- 
ceny. Wilkinson v. State, 215 Miss. 327, 60 
So. 2d 786 (1952). 

When personal property is fraudulently 
obtained under such circumstances that 
owner intends that no title shall pass, 
offense is grand larceny, but when he 
intends that ownership or legal title shall 
pass the offense is that of obtaining money 
under false pretenses. Garvin v. State, 207 
Miss. 751, 43 So. 2d 209 (1949). 

4. Embezzlement. 

State failed to prove the elements of 
embezzlement in violation of Miss. Code 
Ann. § 97-23-19 beyond a reasonable 
doubt and thus the trial court erred in 
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denying defendant's motion for a directed 
verdict; in order to prove embezzlement, 
the State had to provide evidence of the 
following: (1) a company owned the car in 
question, (2) the car was lawfully en- 
trusted to defendant, and (3) defendant 
wrongfully converted the vehicle to his 
own use, and while the State established 
car ownership by the company given the 
vehicle identification number, the State 
did not prove that defendant was en- 
trusted with the vehicle, given that (1) 
defendant did not have permission to take 
company vehicle off the lot just by being 
an employee of the company, (2) the car 
belonged to a different location where de- 
fendant was never employed, and (3) de- 
fendant did not possess a valid driver's 
license, which prohibited him from law- 
fully driving company vehicles as part of 
his job. At best, the evidence might have 
shown the actual theft of property, but it 
did not prove embezzlement, and the 
court reversed and rendered. Luckett v. 
State, 989 So. 2d 995 (Miss. Ct. App. 
2008). 

Embezzlement is the wrongful appro- 
priation or conversion of property where 
the original taking was lawful, or with the 
consent of the owner, while in larceny the 
taking involves a trespass, and a felonious 
intent must exist at the time of such 
taking. Jackson v. State, 211 Miss. 828, 52 
So. 2d 914 (1951). 

5. Possession of stolen property dis- 

tinguished from larceny. 

One who receives stolen car from thief, 
knowing it was stolen, and after assuring 
thief that if he would steal and bring him 
a good car defendant would receive and 
pay for it, is not guilty of larceny but of 
receiving stolen goods. Harper v. State, 
207 Miss. 733, 43 So. 2d 183 (1949). 

6. Intent. 

Defendant's taking of a tiller from the 
hardware store without paying for it and 
his delivering the tiller to his father for 
one-hundred dollars was proof that defen- 
dant had the intent to permanently de- 
prive the owner of the property. Berry v. 
State, 754 So. 2d 539 (Miss. Ct. App. 
1999). 

In a prosecution for grand larceny aris- 
ing from the erroneous issuance of a 



$13,860 check to the defendant, the defen- 
dant's wrongful possession occurred when 
the corporation that issued the check re- 
alized the error and made demand for the 
property, and the requisite intent to 
wrongfully keep the property developed at 
that time since the defendant did not 
thereafter return it. State v. Smith, 652 
So. 2d 1126 (Miss. 1995). 

The specific intent to deprive the owner 
of his property wholly and permanently is 
a necessary ingredient of larceny; the tak- 
ing of property with the intention of using 
it temporarily and with no intention of 
depriving its owner permanently is not 
larceny. Slay v. State, 241 So. 2d 362 
(Miss. 1970). 

Where the defendant admitted the 
wrongful taking of an automobile from a 
motor company lot, but claimed that he 
intended only to drive it around that night 
and then return it, and it was shown that 
he drove it only within the city limits even 
after he was given a ticket for driving 
without a license and tag, such evidence 
precluded a conviction of grand larceny, 
but rather indicated an act of trespass less 
than larceny, since it did not appear that 
the defendant intended to deprive the 
owner permanently. Slay v. State, 241 So. 
2d 362 (Miss. 1970). 

Felonious intent is not negatived by 
abandonment of property when the owner 
appeared and made no attempt to repos- 
sess it after he left. Mapp v. State, 248 
Miss. 898, 162 So. 2d 642 (1964). 

Larcenous taking must be animo 
furandi, that is, there must be intent 
permanently to deprive owner of his prop- 
erty. Hubbard v. State, 41 So. 2d 1 (Miss. 
1949). 

7. Asportation. 

Removal from one part of the owner's 
premises to another is a sufficient aspor- 
tation. Mapp v. State, 248 Miss. 898, 162 
So. 2d 642 (1964). 

An asportation or carrying away of the 
property is an essential element of the 
crime. A bare removal from the place 
where the goods are found is sufficient. 
Alexander v. State, 60 Miss. 953 (1883); 
Williams v. State, 63 Miss. 58 (1885). 

8. Subjects of larceny. 

Failure of owner's son-in-law and em- 
ployee to return automobile with which he 
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had been entrusted, constitutes embezzle- 
ment but not larceny. Peerless Ins. Co. v. 
St. Laurent, 247 Miss. 134, 154 So. 2d 135 
(1963). 

Where two butane gas heaters were 
placed in the auditorium of the church 
and they were bolted or screwed on to the 
pipes which had been run under and 
through the floor and which carried gas, 
the gas heaters were not fixtures and 
defendant was properly indicted under 
this section [Code 1942, § 2240] instead of 
Code 1942, § 2246, which deals with lar- 
ceny of fixtures. Garrett v. State, 213 
Miss. 328, 56 So. 2d 809 (1952). 

Contraband liquor may be the subject of 
larceny. Passons v. State, 208 Miss. 545, 
45 So. 2d 131 (1950), overruled on other 
grounds, Simmons v. State, 568 So. 2d 
1192 (Miss. 1990). 

A deed to land is the subject of larceny 
under Code 1892, §§ 1173, 1174, 1513. 
State v. Hughes, 80 Miss. 609, 31 So. 963 
(1902). 

9. Lost property. 

One who fraudulently claims an estray 
from the person taking it up for lost prop- 
erty from the finder may be convicted of 
larceny. Wilkinson v. State, 215 Miss. 327, 
60 So. 2d 786 (1952). 

Where an accused urges employer to 
falsely represent to possessor of stray 
cattle that such cattle belong to the em- 
ployer and to thereby obtain possession 
and sell such cattle and share the pro- 
ceeds of the sale, he was properly pros- 
ecuted under the grand larceny statute. 
Wilkinson v. State, 215 Miss. 327, 60 So. 
2d 786 (1952). 

One who falsely impersonates another 
and in such assumed character receives 
property intended for such other person, 
is guilty of larceny if he does so with the 
requisite felonious intent, provided the 
transaction does not involve the passing of 
title to the property from the owner to 
him. Wilkinson v. State, 215 Miss. 327, 60 
So. 2d 786 (1952). 

A pressing shop employee who, finding a 
diamond bar pin lying loose in the bottom 
of a clothes basket, laid it aside in some 
place other than the desk in the office, 
and, the owner not having claimed it in 
two or three weeks, disposed of it to a 
pawnbroker, was not guilty of "larceny," it 



appearing that he had not relinquished 
the custody and control of the pin while it 
remained in the pressing shop, and it not 
being shown that he knew who was the 
owner of the pin or that he had any 
immediate means of ascertaining who the 
owner was with any reasonable degree of 
certainty. Calhoun v. State, 191 Miss. 82, 2 
So. 2d 802 (1941). 

10. Assisting thief. 

One who steals property, or who is ac- 
cessory before fact to grand larceny can- 
not be convicted of receiving, concealing, 
or aiding in concealing, the property sto- 
len. Thomas v. State, 205 Miss. 653, 39 So. 
2d 272 (1949). 

One who drives his car to seed house 
door after midnight, assists in loading 
fertilizer in car after two other persons 
have unlocked door, entered seed house 
and brought fertilizer to door, and is actu- 
ally present, aiding, abetting, and partici- 
pating in theft of fertilizer, is a principal 
guilty of larceny and not of receiving sto- 
len property. Thomas v. State, 205 Miss. 
653, 39 So. 2d 272 (1949). 

One aiding and assisting thief in mak- 
ing away with property after knowledge 
that it is stolen guilty of "larceny." Devine 
v. State, 132 Miss. 492, 96 So. 696 (1923). 

11. Successive larcenies. 

Defendant was not subjected to double 
jeopardy as while the two grand larceny 
offenses were committed closely in time 
and against the same victim, the record 
reflected that the offenses had occurred at 
different times, in different locations, and 
arose from separate acts. Hughery v. 
State, 915 So. 2d 457 (Miss. Ct. App. 
2005), writ of certiorari denied by 921 So. 
2d 1279, 2005 Miss. LEXIS 779 (Miss. 
2005). 

Two entries into church, taking 2 heat- 
ers from church each time, which are for 
primary purpose of stealing 4 heaters, are 
single continuous transaction for pur- 
poses of grand larceny prosecution. Ellis v. 
State, 469 So. 2d 1256 (Miss. 1985). 

Evidence that the accused, charged 
with stealing 10 sacks of dairy feed at a 
total value of $35, took the feed, one sack 
at a time, from the owner's barn by wheel- 
barrow, and the transportation in this 
manner was a continuous, consecutive op- 
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eration, was sufficient to sustain a grand 
larceny conviction as against the accused's 
contention that he could not be guilty of 
that crime since the proof showed, at 
most, that he took and carried away only 
one sack of feed at a time, worth only 
$3.50. Barnes v. State, 230 Miss. 299, 92 
So. 2d 863 (1957). 

Several petty larcenies cannot be con- 
solidated so as to constitute grand larceny, 
but where the several takings are one 
continuous transaction it constitutes 
grand larceny. Dodson v. State, 130 Miss. 
137, 93 So. 579 (1922). 

Where this is one continual transaction, 
the thief may be convicted of the final 
carrying away although there may have 
been several distinct asportations, but 
where there are successive larcenies each 
complete and distinct and not constituting 
one continuing transaction, the mere re- 
tention and possession by the thief of the 
fruits of his petit larcenies do not make 
him guilty of grand larceny. Scarver v. 
State, 53 Miss. 407 (1876). 

There is no presumption that various 
articles found in defendant's possession 
were all stolen at one time. Scarver v. 
State, 53 Miss. 407 (1876). 

12. Indictment. 

Where the inmate asserted that the 
sentence on the charge of grand larceny 
under Miss. Code Ann. § 97-17-41 was 
illegal because no indictment on that 
charge was ever returned before the in- 
mate pled guilty to it, the claim failed, as 
the inmate waived the right to an indict- 
ment in writing and in open court. 
Battaya v. State, 861 So. 2d 364 (Miss. Ct. 
App. 2003). 

An indictment charging grand larceny 
for the removal of flowers from a grave 
was not fatally flawed even if it incorrectly 
named the owner of the flowers where the 
indictment specified the date of the theft, 
the property taken, and the location from 
which it was taken, and was therefore 
sufficient to put the defendants on notice 
of the crime charged and to prevent sub- 
sequent prosecution for the same incident. 
Cooper v. State, 639 So. 2d 1320 (Miss. 
1994). 

A defendant convicted of a single charge 
of grand larceny could not successfully 
complain because he had been charged in 



a multi-count indictment which in addi- 
tion to the grand larceny charge also 
charged him with conspiracy to commit 
grand larceny, and a further charge that 
he was a recidivist in that he had previ- 
ously been convicted of four separate felo- 
nies. Perkins v. State, 487 So. 2d 791 
(Miss. 1986). 

An indictment charging the theft of 34 
bundles of roofing of the total value of 
$103.70 is not vague or indefinite. Murray 
v. State, 266 So. 2d 139 (Miss. 1972), cert, 
denied, 411 U.S. 907, 93 S. Ct. 1534, 36 L. 
Ed. 2d 196 (1973), reh'g denied, 411 U.S. 
959, 93 S. Ct. 1929, 36 L. Ed. 2d 419 
(1973). 

An indictment incorrectly charging that 
the grand larceny was committed on No- 
vember 14, 1968, while the evidence 
showed that it was actually committed on 
August 16, was not insufficient where the 
defendant was not surprised or prejudiced 
by testimony that the offense occurred on 
August 16, and in fact offered testimony of 
alibi for both dates. Deaton v. State, 242 
So. 2d 452 (Miss. 1970). 

An indictment under this section [Code 
1942, § 2240] must allege the value of the 
property charged to have been stolen. 
Pearson v. State, 248 Miss. 353, 158 So. 2d 
710 (1963). 

Where accused had allegedly stolen 
property in another state and transported 
it into Mississippi, the indictment must 
aver the larceny took place in the county 
where accused is found possessing it, if he 
is to be tried there. Coggins v. State, 234 
Miss. 369, 106 So. 2d 388 (1958). 

An indictment charging that the ac- 
cused stole 10 sacks of dairy seed of the 
value of $3.50 each, the total value of $35, 
the personal property of another, was suf- 
ficient, without specifying the different 
types of grain, or other elements, and a 
percentage of each, composing the dairy 
feed. Barnes v. State, 230 Miss. 299, 92 So. 
2d 863 (1957). 

An indictment for grand larceny con- 
taining an incongruous description of the 
cow allegedly stolen if defective should 
have been availed of by demurrer and 
such defect could not be raised for first 
time on appeal. Clark v. State, 39 So. 2d 
783 (Miss. 1949), error overruled, 206 
Miss. 701, 40 So. 2d 591 (1949). 
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An indictment for larceny should de- 
scribe the property alleged to have been 
taken with reasonable certainty, so that 
the description will enable the court to 
determine that the property in question is 
the subject of larceny, show the jury that 
such property is that upon which the 
indictment is founded, reasonably inform 
the accused of the instance meant in con- 
formity with the constitutional guaranty 
in that respect so that he may properly 
prepare his defense, and be such that the 
judgment rendered after trial upon the 
indictment may be pleaded in bar of a 
subsequent prosecution for the same of- 
fense. Rutherford v. State, 196 Miss. 321, 
17 So. 2d 803 (1944). 

While Code 1942, § 2459 provides the 
exception as to descriptions of property in 
indictments for larceny by allowing the 
same to be described in general terms 
where the charge is for larceny of money 
or evidences of debt, the chapter on crimi- 
nal procedure does not otherwise abrogate 
the common-law rule requiring the de- 
scription of personal property in an indict- 
ment for larceny to be reasonably definite 
and certain. Rutherford v. State, 196 Miss. 
321, 17 So. 2d 803 (1944). 

Indictment in grand larceny prosecu- 
tion charging defendant with theft of "a 
quantity of clover seed," of the value of 
"more than $25 in lawful money," was so 
vague, uncertain and indefinite as to give 
defendant no intimation regarding 
amount of clover seed which he was ac- 
cused of stealing and was subject to de- 
murrer. Rutherford v. State, 196 Miss. 
321, 17 So. 2d 803 (1944). 

An indictment charging the defendants 
with the theft of three suits of clothes, but 
separately stating each suit and its re- 
spective value of $15 without charging the 
total amount, was not objectionable as 
failing to charge a felony, since necessarily 
the taking and stealing of separate suits 
of the separate value of $15 each aggre- 
gated $45 and constituted grand larceny. 
Harvey v. State, 188 Miss. 428, 194 So. 
925 (1940). 

If the indictment charge that the ac- 
cused stole "a mule," it will not be bad 
because it does not aver that the mule was 
"personal" property. Jones v. State, 51 
Miss. 718, 24 Am. R. 658 (1875). 



Where chattels are stolen in one county 
and carried into another, the indictment 
in the latter should charge the larceny to 
have been committed there. Johnson v. 
State, 47 Miss. 671 (1873). 

13. — Variance between indictment 

and proof. 

Case remanded for sentencing on grand 
larceny where the State failed to prove 
every element of the indictment for rob- 
bery, but did prove all the elements of the 
lesser-included offense of grand larceny. 
Clayton v. State, 759 So. 2d 1169 (Miss. 
1999). 

In a prosecution for grand larceny, 
where the testimony showed that a com- 
mon carrier had the property involved in 
its possession for transportation from con- 
signors to consignees who were the own- 
ers of the property, the freight line was a 
common carrier bailee in rightful posses- 
sion of the property and there was no fatal 
variance between the proof and the indict- 
ment charging that the articles of per- 
sonal property alleged to have been stolen 
were the property of the common carrier. 
Mahfouz v. State, 303 So. 2d 461 (Miss. 
1974). 

Variance between allegation of indict- 
ment that animal allegedly stolen was 
"white," whereas proof showed it was 
white with small yellow and brown spots 
was held not a material variation espe- 
cially in view of testimony that the year- 
ling was of a breed known as "white 
cattle." Clark v. State, 39 So. 2d 783 (Miss. 
1949), error overruled, 206 Miss. 701, 40 
So. 2d 591 (1949). 

14. Evidence. 

In a case where defendant was con- 
victed of several crimes relating to the 
arson and burglary of a residence, his 
double jeopardy rights were not violated 
due to the fact that some of the elements 
of the crimes overlapped; each of the 
crimes involved required proof of an addi- 
tional fact that the other did not. 
McCollins v. State, 952 So. 2d 305 (Miss. 
Ct. App. 2007). 

Evidence was competent to sustain a 
grand larceny conviction where the State 
proved that the value of the stolen desk 
was more than $250 where the item was 
purchased for substantially more than 
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$250; since the property in question 
tended not to decline in value, the fact 
that the victim's husband paid more than 
$250 was credible evidence that would 
support a grand larceny conviction. 
Thompson v. State, 910 So. 2d 60 (Miss. 
Ct. App. 2005). 

From testimony presented, there was 
sufficient evidence for the jury to resolve 
any conflicts in favor of the State and find 
defendant guilty of grand larceny; the 
owner of the stolen carburetor testified 
that it was worth at least $1000 and that 
he had to buy a used carburetor for $400 
to replace the stolen one. Nelson v. State, 
839 So. 2d 584 (Miss. Ct. App. 2003). 

An unlawful taking may be established 
by circumstantial evidence, such as sub- 
sequent conduct. Pearson v. State, 248 
Miss. 353, 158 So. 2d 710 (1963). 

Whether defendant's explanation of 
how he came into possession of property 
charged to have been stolen sufficiently 
disproves an intent to steal, is for the jmy, 
save where the evidence fails to establish 
such intent beyond a reasonable doubt. 
Pearson v. State, 248 Miss. 353, 158 So. 2d 
710 (1963). 

In a grand larceny prosecution, admis- 
sion of testimony of a witness, who had 
been indicted for receiving property in- 
volved in the theft, which was not contra- 
dicted, was not improbable, and was rea- 
sonable, was not error, even though the 
witness testified that he had an agree- 
ment with the state that if he told the 
truth the charges against him would be 
dropped. Hoke v. State, 232 Miss. 329, 98 
So. 2d 886 (1957). 

Where the sheriff, in testifying, had 
attributed to the accused statements 
which were admissions of fact pertinent to 
the issue which, in connection with other 
facts, tended to prove accused's guilt, the 
trial court committed reversible error in 
refusing to permit the accused to either 
show by the sheriff that the accused had 
denied the crime or to show the entire 
statement, upon the ground that any ex- 
planation of the statement made by the 
accused to the sheriff would be self-serv- 
ing. Davis v. State, 230 Miss. 183, 92 So. 
2d 359 (1957). 

Although consisting of a mixed state- 
ment of fact and opinion, the admission of 



testimony of an expert, who made plaster 
casts of the tire tracks of the truck used in 
the larceny, as to distinguishing marks in 
the tracks and tire cast was not reversible 
error. Grouse v. State, 229 Miss. 15, 89 So. 
2d 919 (1956). 

In prosecution for the crime of "pigeon 
dropping" which under this section [Code 
1942, § 2240] is larceny, the trial court 
was not in error in permitting the state to 
reopen the case in order to more clearly 
prove the victim's ownership of the money 
which has been taken from her, where the 
defendant was offered opportunity to 
present any further testimony she might 
desire. Lewis v. State, 56 So. 2d 397 (Miss. 
1952). 

In prosecution for grand larceny, when 
every essential element except intent is 
shown by evidence, intent may be inferred 
from circumstances surrounding taking, 
i.e., that it occurred under cover of dark- 
ness and that after the asportation the 
property was concealed. Simmons v. State, 
208 Miss. 523, 44 So. 2d 857 (1950). 

Where corpus delicti, in prosecution for 
larceny, is shown by preponderance of 
evidence, confession of defendant is ad- 
missible in evidence, and if confession 
coupled with proof of corpus delicti ali- 
unde shows corpus delicti beyond reason- 
able doubt it is sufficient. Simmons v. 
State, 208 Miss. 523, 44 So. 2d 857 (1950). 

Testimony of the manager of a stock 
yard as to the price paid for a yearling was 
admissible where the price coincided with 
the price admittedly received for a stolen 
yearling. Davis v. State, 200 Miss. 514, 27 
So. 2d 769 (1946). 

An agreement for the entry of a plea of 
guilty at a former term, which the evi- 
dence showed was induced by a promise of 
leniency, was incompetent as evidence 
against one accused of grand larceny. El- 
liott v. State, 185 Miss. 381, 189 So. 796 
(1939). 

On trial of trustee for larceny in taking 
portion of mortgaged goods he may testify 
as to what authority he had for his alleged 
unlawful act. Guthrie v. State, 47 So. 639 
(Miss. 1908). 

Where defendant denied having stolen 
money and it was found on him, he will 
not be permitted to testify in explanation 
as to what he told others or they told him. 
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Lohrey v. State, 91 Miss. 853, 45 So. 145 
(1907). 

15. — Sufficiency. 

Defendant's conviction for grand lar- 
ceny was appropriate because an eyewit- 
ness testified that he had seen defendant 
remove the bag of tools from the victim's 
trunk and carry them away; another eye- 
witness picked defendant out of a photo 
line up with no hesitation; two officers 
testified that defendant was carrying the 
black and gold bag of tools when ap- 
proached on the street; and the evidence 
was sufficient for a reasonable juror to 
have found that the value of the stolen 
tools was more than $500. Gunn v. State, 
56 So. 3d 568 (Miss. 2011). 

Defendant's conviction for grand lar- 
ceny in violation of Miss. Code Ann. § 97- 
17-41(l)(a) was appropriate because one 
of the victims testified that one seven- 
piece socket set cost $150. Based on the 
victim's testimony regarding the rest of 
the stolen items, a jury could have reason- 
ably inferred that the rest of the tools had 
a fair market value greater than $ 100, for 
a total over $ 250. Williams v. State, 994 
So. 2d 821 (Miss. Ct. App. 2008), writ of 
certiorari denied by 998 So. 2d 1010, 2008 
Miss. LEXIS 642 (Miss. 2008). 

Evidence was sufficient to support a 
grand larceny conviction where defendant 
was found in possession of the truck only 
six days after it was stolen without a 
credible explanation as to why he had 
possession, and he was seen several hun- 
dred yards away from the business where 
the truck was kept the night before it was 
taken. Presley v. State, 994 So. 2d 191 
(Miss. Ct. App. 2008), writ of certiorari 
denied by 998 So. 2d 1010, 2008 Miss. 
LEXIS 652 (Miss. 2008). 

In a grand larceny case, the evidence 
was legally sufficient to support a convic- 
tion based on the testimony of the wit- 
nesses that defendant was the person that 
stole property and ran from police; more- 
over, defendant was near the abandoned 
stolen property with fresh mud on his 
shoes and no credentials to be where he 
was. Easterling v. State, 963 So. 2d 49 
(Miss. Ct. App. 2007). 

Defendant's conviction for grand lar- 
ceny in violation of Miss. Code Ann. § 97- 
17-41 was reversed; the fact that defen- 



dant had asked the victim for money and 
then later had over $600 to buy a key- 
board was insufficient to prove that defen- 
dant stole the victim's money from his car, 
especially where the victim had left the 
money in his car for several hours with 
the car doors unlocked and the car win- 
dows rolled down. Hobbs v. State, 949 So. 
2d 758 (Miss. Ct. App. 2006). 

Victim's father testified that he had 
paid between $ 3,000 and $ 4,000 for the 
truck rims; although this was not direct 
testimony as to the value of the rims, it 
circumstantially provided a basis for the 
jury to infer that the rims were worth at 
least $ 250; defendant's conviction for at- 
tempt to commit grand larceny was there- 
fore appropriate and the trial court did 
not err in denying defendant's motion for 
judgment notwithstanding the verdict, or 
in the alternative, a new trial. Smith v. 
State, 881 So. 2d 908 (Miss. Ct. App. 
2004). 

State's theory of the case was that de- 
fendant and the driver of the car that 
pulled into the victim's driveway had en- 
gaged in a prior conspiracy to steal the 
victim's truck rims, but there was no evi- 
dence of a "union of the minds" of defen- 
dant and the driver because the evidence 
showed that (1) when the car pulled into 
the driveway, defendant ran and hid be- 
hind the house and, clearly, if the two 
parties had been acting in concert, defen- 
dant would have recognized his co-con- 
spirator and not hid; (2) defendant left on 
foot and not in the car, even though the 
car was still in the driveway; and (3) 
although the rims were removed from the 
truck, defendant made no attempt to put 
them into the car that was in the drive- 
way; thus, although the appearance of the 
car in the victim's driveway was some- 
what puzzling, a finding that its appear- 
ance was due to the furtherance of a 
conspiracy to steal the rims off of the truck 
would be an impermissible stretch. There- 
fore, the evidence was insufficient to sup- 
port defendant's conviction for conspiracy 
to commit grand larceny. Smith v. State, 
881 So. 2d 908 (Miss. Ct. App. 2004). 

Evidence was sufficient to convict defen- 
dant where defendant's explanation for 
having the stolen tank was neither rea- 
sonable nor credible, especially given that 
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his passenger, whom he claimed was help- 
ing, was highly intoxicated at the time of 
the stop. Ray v. State, 864 So. 2d 1031 
(Miss. Ct. App. 2004). 

Circumstantial evidence that defendant 
was one of only three people who knew 
that his mother kept a locked safe in her 
home and the combination to the safe, 
that someone used the combination to 
open the safe and steal cash and other 
items, that defendant had been in the 
house while his mother was on an over- 
night trip, and that defendant had 
gambled at a riverboat casino on the night 
of the theft despite not having worked in 
approximately one month, excluded every 
reasonable hypothesis except that defen- 
dant had committed the theft; evidence 
was therefore sufficient to support convic- 
tion. Cates v. State, 823 So. 2d 1229 (Miss. 
Ct. App. 2002). 

Where the jury was properly instructed 
as to the elements of burglary and grand 
larceny and the prosecutor did not elicit 
testimony specific to the statutory ele- 
ments of burglary, the jury's verdict to 
acquit on the burglary charge and convict 
on the grand larceny charge was sup- 
ported by the evidence. Allen v. State, 755 
So. 2d 47 (Miss. Ct. App. 1999). 

Evidence was sufficient to establish 
that the value of the property taken by the 
defendant was at least $250 and, there- 
fore, to sustain his conviction for grand 
larceny where the least value of the 
amount of money contained in the victim's 
purse found in the record was $342, the 
amount which a deputy sheriff testified 
that the victim told him when he went to 
her home in response to her telephone call 
to the police and where the court's analy- 
sis of the victim's testimony indicated that 
her estimate that $400 in cash was in her 
billfold before she paid for the propane gas 
was consistent with her description of the 
bills she paid before she returned home 
with the defendant. Millender v. State, 
734 So. 2d 225 (Miss. Ct. App. 1999). 

Testimony of deputy sheriff and mem- 
ber of church that heaters stolen from 
church were worth about $150-$200 each, 
which evidence is contradicted by by de- 
fense testimony that heaters were worth 
only $35-$40 each, is sufficient for jury to 
find that value of items allegedly stolen 



was in excess of $100. Ellis v. State, 469 
So. 2d 1256 (Miss. 1985). 

In a prosecution for larceny arising out 
of a "pigeon dropping" scheme, the evi- 
dence was sufficient to uphold the verdict 
where the victim positively identified the 
defendant and where the defendant's alibi 
witnesses had not actually seen the defen- 
dant during the morning of the crime but 
had only allegedly spoken to her over the 
telephone. Baker v. State, 396 So. 2d 1021 
(Miss. 1981). 

Testimony of the owner of 200 stolen 
quail and of an accomplice of the defen- 
dant was sufficient to establish the value 
of the quail at $1 each, or a total value in 
excess of the necessary $100 to constitute 
grand larceny. Deaton v. State, 242 So. 2d 
452 (Miss. 1970). 

Evidence held to support conviction of 
larceny of hog by person not able to give 
satisfactory account of its possession. Wil- 
son v. State, 237 Miss. 294, 114 So. 2d 677 
(1959). 

In a prosecution for larceny of property 
in another state and brought into Missis- 
sippi, conviction was supported by evi- 
dence that accused was in the apartment 
where the property was located at time 
the owner left for work, and when the 
owner returned neither accused nor prop- 
erty was there, possession of the property 
by accused two days later hundreds of 
miles away, together with accused's expla- 
nation of the admitted taking of the prop- 
erty, which explanation was neither rea- 
sonable nor credible. Coggins v. State, 234 
Miss. 369, 106 So. 2d 388 (1958). 

A conviction for grand larceny resting 
largely upon the testimony of an alleged 
accomplice, which was without substan- 
tial corroboration, was against the over- 
whelming weight of the evidence where 
the defendant's evidence included the 
court records of a justice of the peace court 
showing that the defendant, at about the 
time the crime was committed, had been 
arrested for speeding and reckless driving 
at a place approximately 140 miles from 
the scene. Boyce v. State, 231 Miss. 847, 
97 So. 2d 222 (1957). 

Where testimony by the sheriff and the 
owner of the stolen property about the 
finding of the stolen property upon defen- 
dant's premises was incompetent because 
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the search was made without warrant, 
evidence as to the tracks left at the scene 
of the theft and their comparison with the 
tracks made by defendant's truck was 
insufficient to sustain conviction, espe- 
cially in view of testimony by defendant 
and his wife that defendant's son had 
borrowed the truck on the night of the 
theft, and that defendant had nothing to 
do with or knowledge of, the theft. Holder 
v. State, 230 Miss. 792, 93 So. 2d 841 
(1957). 

Testimony of dairy feed owner, who was 
experienced with dairy feed and its com- 
ponent parts, that he was owner of the 
ingredients that went into the finished 
product, detailing the nature, percentages 
and values of the different ingredients, 
and that the value of the 10 sacks of feed, 
which the accused was charged with steal- 
ing, was $35 was sufficient to show that 
the value of the stolen property was worth 
as much as $25. Barnes v. State, 230 Miss. 
299, 92 So. 2d 863 (1957). 

Circumstantial evidence which gave 
rise to a number of reasonable hypotheses 
as to what might have become of the 
prosecuting witness's billfold, other than 
the accused taking it, was not sufficient to 
sustain the accused's conviction of grand 
larceny. Williamson v. State, 229 Miss. 
305, 90 So. 2d 657 (1956). 

In prosecution for grand larceny where 
evidence showed that the accused re- 
ceived money for the purpose of changing 
it into bills of larger denomination by a 
chemical process, after which he was to 
return the identical money used together 
with a sum of money as a profit for its use 
and accused did not return the money, 
there was guilt of grand larceny effected 
by fraud. Jones v. State, 223 Miss. 812, 79 
So. 2d 273 (1955), appeal dismissed, cert, 
denied, 350 U.S. 869, 76 S. Ct. 116, 100 L. 
Ed. 770 (1955), reh'g denied, 350 U.S. 919, 
76 S. Ct. 192, 100 L. Ed. 805 (1955). 

In a prosecution for larceny the state 
must prove ownership of stolen property 
as alleged in the indictment beyond a 
reasonable doubt. Bester v. State, 222 
Miss. 706, 77 So. 2d 270 (1955). 

In grand larceny prosecution where the 
owner testifies that he had not given any- 
one permission to take property that was 
sufficient proof of lack of consent by owner 



to take the property. Brady v. State, 48 So. 
2d 865 (Miss. 1950). 

In grand larceny prosecution for steal- 
ing purse containing several $20 bills, 
undisputed evidence that defendant was 
in possession of a $20 bill positively iden- 
tified as having been among the bills sto- 
len, was sufficient to make out case for 
jury. Haney v. State, 199 Miss. 568, 24 So. 
2d 778 (1946). 

Defendant did not, beyond a reasonable 
doubt, have felonious intent to steal so as 
to justify conviction of grand larceny, 
where, upon being directed by his mother 
to sell a cow to pay debts, defendant 
openly and in the daytime took the cow 
from the custody, and with the knowledge, 
of another in whose lot it was pastured, 
and subsequently in the daytime and in 
the presence of several witnesses, sold it 
to another who took bill of sale from 
defendant. Dillon v. State, 18 So. 2d 457 
(Miss. 1944). 

In prosecution for larceny of three year- 
lings and a cow, testimony held not to 
sustain conviction of grand larceny. Pitts 
v. State, 115 Miss. 189, 76 So. 140 (1917). 

In grand larceny taking of property of 
sufficient value to constitute the offense 
must be shown beyond all reasonable 
doubt. Francis v. State, 87 Miss. 493, 39 
So. 897 (1906). 

Value must be proved or a conviction of 
grand larceny at least will be set aside. 
Stokes v. State, 58 Miss. 677 (1881). 

16. Inference from possession of sto- 
len property. 

Evidence that defendant possessed 
fruits of a burglary on the same day it 
occurred, and concealed the true origin of 
one of the stolen items, was sufficient to 
support his conviction of grand larceny in 
violation of Miss. Code Ann. § 97-17- 
41(1). Taylor v. State, 110 So. 3d 776 
(Miss. 2013). 

If the defendant's explanation as to how 
property which he is charged with steal- 
ing came into his possession is reasonable 
and credible, the burden is on the prosecu- 
tion to prove its falsity; but if it is unrea- 
sonable or improbable, the burden of prov- 
ing its truth is on the accused. Pearson v. 
State, 248 Miss. 353, 158 So. 2d 710 
(1963). 
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Inability to satisfactorily account for 
possession of stolen property warrants 
conviction of larceny. Wilson v. State, 237 
Miss. 294, 114 So. 2d 677 (1959). 

Presumption of guilt of larceny arises 
from possession of stolen property only 
where the elapsed time was so short as to 
render it reasonably certain that there 
could have been no intermediate change of 
possession; and is not applicable where 
four years intervened between the steal- 
ing and the discovery of the property. 
Minor v. State, 234 Miss. 140, 106 So. 2d 
41 (1958). 

The presumption is not one of law, but 
of fact, and cannot exist where accused's 
explanation of his possession is satisfac- 
tory, or at least raises a reasonable doubt 
of guilt. Minor v. State, 234 Miss. 140, 106 
So. 2d 41 (1958). 

The possession of property recently sto- 
len is a circumstance which may be con- 
sidered by the jury and from which, in the 
absence of reasonable explanation, the 
jury may infer guilt of larceny; also the 
presumption as to the possession of stolen 
property unexplained includes the ele- 
ment of asportation. Hoke v. State, 232 
Miss. 329, 98 So. 2d 886 (1957). 

Where there is any substantial dispute 
as to the possession of the stolen property 
by the accused, the better practice is to 
instruct that if the jury believes that the 
defendant was in possession of the prop- 
erty, which was recently stolen, such pos- 
session is a circumstance which may be 
considered and from which, in the absence 
of a reasonable explanation, the jury may 
infer guilt of larceny. Fogle v. State, 231 
Miss. 746, 97 So. 2d 645 (1957). 

Presumption, if any, arising from recent 
possession of stolen truck, cannot be in- 
voked in prosecution for grand larceny of 
truck when defendant's explanation of 
possession is reasonable. Hubbard v. 
State, 41 So. 2d 1 (Miss. 1949). 

Possession of recently stolen truck by 
defendant in prosecution for grand lar- 
ceny is reasonably explained by testimony 
that he accompanied his brother in truck 
to nearby town at invitation of brother 
and at request of brother returned truck 
to garage of owner, without any knowl- 
edge of how brother came into possession 
of truck, and explanation precludes invo- 



cation of presumption, if any, arising from 
recent possession of stolen truck. Hubbard 
v. State, 41 So. 2d 1 (Miss. 1949). 

Presumption of guilt arises from posses- 
sion of recently stolen property, provided 
that the proof is sufficient to establish 
that the money was in fact stolen, and 
that the accused failed to give a reason- 
able explanation of his possession of such 
property. Haney v. State, 199 Miss. 568, 24 
So. 2d 778 (1946). 

Recent possession of stolen property 
raises a presumption of guilt, to be consid- 
ered by the jury in connection with the 
reasonableness of the explanation of such 
possession. McDougal v. State, 199 Miss. 
39, 23 So. 2d 920 (1945). 

Possession of an article must be recent, 
after it is missed, in order to impute guilt 
of larceny. Calhoun v. State, 191 Miss. 82, 
2 So. 2d 802 (1941). 

While the recent possession of stolen 
property is a circumstance which may be 
considered and from which, in the absence 
of a reasonable explanation, the jury may 
infer guilt, yet the law does not raise a 
presumption of guilt from such possession 
and it is error to instruct that it does. 
Harper v. State, 71 Miss. 202, 13 So. 882 
(1893). 

No definite length of time after loss of 
goods and before possession shown in ac- 
cused seems to be settled as raising a 
presumption of guilt; the possession must 
however be recent and in such case if the 
party fail satisfactorily to account for his 
possession of stolen goods, the presump- 
tion which is one of fact will warrant his 
conviction of larceny. If a reasonable ac- 
count be given, the state must show it to 
be false; if it be unreasonable, the accused 
must show its truth. Davis v. State, 50 
Miss. 86 (1874); Jones v. State, 51 Miss. 
718, 24 Am. R. 658 (1875); Foster v. State, 
52 Miss. 695 (1876); Stokes v. State, 58 
Miss. 677 (1881); Matthews v. State, 61 
Miss. 155 (1883); Snowden v. State, 62 
Miss. 100 (1884). 

17. Instructions, generally. 

In a grand larceny prosecution, wherein 
the defendant was accused of stealing 530 
gallons of insecticide of the value of 
$1,645.00, the trial court did not err in 
giving the state an instruction as to lar- 
ceny only of a 55-gallon drum of insecti- 



833 



§ 97-17-41 



Crimes 



cide of the value of $415.50. Hoke v. State, 
232 Miss. 329, 98 So. 2d 886 (1957). 

In prosecution for grand larceny, modi- 
fication, by insertion of words "as a gift," of 
instruction requested by defendants to 
effect that if victim gave money to defen- 
dant they would not be guilty of larceny is 
not error when it is shown that victim 
delivered money to defendant to establish 
his right to participate equally in a fund 
alleged to have been found, and evidence 
shows that all parties understood money 
was to be returned to victim with one- 
third of found sum. Garvin v. State, 207 
Miss. 751, 43 So. 2d 209 (1949). 

Instructions in prosecution under in- 
dictment charging grand larceny of two 
young cows are not erroneous as charging 
separate larcenies, one for stealing blue 
heifer and another for stealing red heifer, 
or as referring jury to indictment for de- 
scription of cattle charged to have been 
stolen, when one instruction referred to "a 
heifer or heifers as charged in the indict- 
ment" and another instruction referred to 
"the cows here in question", and when one 
heifer of value of $75 was identified as the 
property stolen, the value being more 
than $25, a case of grand larceny is 
shown. Kirby v. State, 206 Miss. 231, 39 
So. 2d 770 (1949). 

Instruction in prosecution for grand lar- 
ceny assuming disputed facts, that the 
property belongs to the prosecuting wit- 
ness and that it was of the value of more 
than $25, was erroneous. Marble v. State, 
195 Miss. 386, 15 So. 2d 693 (1943). 

Instruction omitting element of feloni- 
ous or fraudulent taking, error. Dedeaux 
v. State, 125 Miss. 326, 87 So. 664 (1921). 

18. —Intent. 

In a prosecution for grand larceny for 
theft of an automobile, the trial court did 
not err in failing to instruct the jury that 
a necessary element of the crime of grand 
larceny was that the defendant must have 
intended to permanently deprive the 
owner of his automobile, where the court 
instructed the jury that it should find the 
defendant guilty of grand larceny if he 
"did feloniously take, steal, and carry 
away the property," since the word "felo- 
niously" means done with criminal intent. 
Deal v. State, 589 So. 2d 1257 (Miss. 
1991). 



19. — Circumstantial evidence. 

Defendant was entitled to a circumstan- 
tial evidence instruction on charges of 
house burglary and grand larceny. Defen- 
dant's testimony that he tried to persuade 
friends not to commit the burglary and an 
officer's testimony that defendant was 
driving a stolen van in which stolen items 
were found was circumstantial, and no 
eyewitnesses were presented. Kirkwood v. 
State, 52 So. 3d 1184 (Miss. 2011). 

In a prosecution for grand larceny for 
the theft of an automobile, the testimony 
of a highway patrol officer was sufficient 
to support the denial of a circumstantial 
evidence instruction, even though the 
statements were denied, where the officer 
testified that the defendant told him he 
had been driving the automobile in ques- 
tion, the defendant told the officer that his 
papers were in the glove compartment, 
the officer retrieved the papers and asked 
the defendant his name, the defendant 
responded that his name was on the pa- 
pers, the officer made up a fictitious name 
and asked the defendant if that was his 
name, and the defendant responded affir- 
matively. Deal v. State, 589 So. 2d 1257 
(Miss. 1991). 

Where there was direct proof by the 
admission of the accused that he had shot 
the calf which he was accused of stealing 
and that he and his companion had butch- 
ered it and transported it to Louisiana, 
the case was not one of circumstantial 
evidence requiring inclusion in the in- 
structions the phrase "beyond every other 
reasonable hypothesis." Burgess v. State, 
245 Miss. 1, 145 So. 2d 160 (1962). 

In a prosecution for larceny in which 
guilty intent is an element and in which 
the defense was that accused was too 
drunk to know what what he was doing, it 
is error to charge that voluntary intoxica- 
tion is no defense. Best v. State, 235 Miss. 
318, 108 So. 2d 840 (1959). 

20. — Lesser included offense. 

In a prosecution for grand larceny for 
theft of an automobile, the trial court 
correctly refused an instruction on the 
lesser included offense of trespass where 
the defendant did not claim that he was 
joyriding or that he was using the vehicle 
for a brief period and expected to return it, 
but rather, his defense was an alibi that 
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he was not present when the automobile 
was stolen. Deal v. State, 589 So. 2d 1257 
(Miss. 1991). 

In a prosecution for grand larceny based 
on the taking of $750 from a cash drawer 
in a bank, the trial court did not err in 
denying the defendant's request for a jury 
instruction regarding the lesser included 
offense of petit larceny, even though no 
witness could testify to actually seeing 
more than $100 being taken. Ford v. State, 
555 So. 2d 691 (Miss. 1989). 

21. — Evidence of trespass. 

The court properly refused the accused's 
tendered instruction that if the property 
allegedly stolen was shown to have been 
taken openly and in the presence of third 
persons, it would be only evidence of tres- 
pass, where there was no evidence that 
the property was taken openly in the 
presence of other persons. Crouse v. State, 
229 Miss. 15, 89 So. 2d 919 (1956). 

Refusing to grant defendant's requested 
instructions in grand larceny prosecution 
that if the property alleged to have been 
stolen is shown to have been taken openly 
and in the presence of the owner or third 
persons then this carries with it only 
evidence of trespass was not error in view 
of the court's other instructions which 
cured the defect. Oakman v. State, 206 
Miss. 136, 39 So. 2d 777 (1949). 

Where defense in prosecution for grand 
larceny against defendant who allegedly 
bought five cows and took six was his bona 
fide belief that he purchased the extra cow 
and there was no question that this ani- 
mal was taken with an intent to retain 
and control it, failure of the court to in- 
struct jury as to the alternative of crimi- 
nal trespass was held not error. Oakman 
v. State, 206 Miss. 136, 39 So. 2d 777 
(1949). 

Where the sum of $1500 was taken from 
the complaining witness clandestinely by 
means of a confidence game whereby the 
defendant and others represented that the 
complaining witness' money would be 
manufactured into bills of larger denomi- 
nations, a requested instruction that if the 
money was openly taken in the presence 
of the owner, that of itself was only evi- 
dence of trespass, was properly refused. 
Holt v. State, 186 Miss. 727, 191 So. 673 
(1939). 



22. — Possession of stolen property. 

Instruction in grand larceny prosecu- 
tion that possession of recently stolen 
property was presumptive proof of defen- 
dant's guilt of larceny, and the burden of 
explaining or accounting for such posses- 
sion was cast upon the defendant, and 
when satisfactory explanation was not 
given, the jury would be warranted in 
finding him guilty, constituted reversible 
error. Hall v. State, 279 So. 2d 915 (Miss. 
1973). 

Where there is any substantial dispute 
as to the possession of the stolen property 
by the accused, the better practice is to 
instruct that if the jury believes from the 
evidence beyond every reasonable doubt 
that the defendant was in possession of 
the property and that such property was 
recently stolen, such possession is a cir- 
cumstance which may be considered by 
the jury and from which, in the absence of 
a reasonable explanation, the jury may 
infer guilt of larceny. Fogle v. State, 231 
Miss. 746, 97 So. 2d 645 (1957). 

Instruction that possession of property 
recently stolen is circumstance which may 
be considered by jury and from which, in 
absence of reasonable explanation, jury 
may infer guilt of larceny, is not error 
when proof shows that the property was 
stolen; that the property found in posses- 
sion of accused was the stolen property; 
that possession was recently after the 
larceny and that accused's possession was 
personal, conscious, exclusive and unex- 
plained by direct or circumstantial evi- 
dence which would rebut presumption of 
taking by accused. Lott v. State, 204 Miss. 
610, 37 So. 2d 782 (1948). 

In grand larceny prosecution for steal- 
ing purse containing several $20 bills 
where undisputed evidence showed that 
defendant was in possession of a $20 bill 
positively identified as having been 
among the bills stolen, court erred in 
instructing jury that they could not find 
defendant guilty of a greater offense than 
that of petit larceny inasmuch as the 
testimony showed that not more than one 
$20 bill came into possession of defendant, 
since the jury was entitled to believe from 
all the circumstances that whoever stole 
the $20 bill also stole the remaining con- 
tents of the purse. Haney v. State, 199 
Miss. 568, 24 So. 2d 778 (1946). 
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23. Verdict. 

Verdict finding defendant guilty as "ac- 
cessory to the crime" was too vague, un- 
certain and indefinite to support a convic- 
tion of grand larceny, where the evidence 
pointed strongly to another who actually 
took the money, since it could not be 
ascertained whether the jury meant, by 
"accessory," that defendant was guilty as 
accessory before or after the larceny or 
that the defendant had received the 
money from another knowing it to have 
been stolen, and the defects of the verdict 
were not cured by statute pertaining to 
jeofails. McDougal v. State, 199 Miss. 39, 
23 So. 2d 920 (1945). 

Where indictment charged grand lar- 
ceny in second count, and jury was in- 
structed to find accused not guilty of the 
first count, finding accused "guilty as 
charged in the second count in the indict- 
ment" not objectionable as failing to show 
crime defendant found guilty of. Lemon v. 
State, 95 Miss. 526, 49 So. 515 (1909). 

24. Sentence and punishment. 

In a case in which defendant had been 
sentenced to 10 years of imprisonment as 
a habitual offender after violating Miss. 
Code Ann. § 97-23-93, defendant unsuc- 
cessfully argued that her sentence was 
unconstitutional as it exceeded the maxi- 
mum sentence allowed by law. As she was 
a habitual offender, the circuit court was 
required under Miss. Code Ann. § 99- 
19-81 to impose the maximum sentence 
for grand larceny, which, under Miss. 
Code Ann. § 97-17-41, was 10 years and a 
fine of $ 10,000. Williams v. State, 24 So. 
3d 360 (Miss. Ct. App. 2009). 

Trial court did not err by imposing sen- 
tences of five years for conspiracy, 25 
years for burglary of a dwelling, five years 
for grand larceny, and 20 years for first 
degree arson, as these were all the maxi- 
mum sentences allowed for these crimes. 
McCollins v. State, 952 So. 2d 305 (Miss. 
Ct. App. 2007). 

Appellate court affirmed defendant's 
conviction and the sentence imposed, as 
the trial court did not err by allowing the 
State to amend the indictment to correct 
the section number to reflect that defen- 
dant was being charged with felony shop- 
lifting, and a five year sentence did not 
exceed the maximum punishment in Miss. 



Code Ann. § 97-17-41. Watson v. State, 
939 So. 2d 806 (Miss. Ct. App. 2006), writ 
of certiorari denied by 939 So. 2d 805, 
2006 Miss. LEXIS 592 (Miss. 2006). 

Where an inmate was sentenced for two 
counts of grand larceny and could have 
received a maximum sentence of ten years 
in the custody of Mississippi Department 
of Corrections, but instead, the trial court 
suspended five years of the ten year sen- 
tence, leaving five years of incarceration 
to serve, with two years of post-release 
supervision, the inmate's sentence was 
not illegal. Thus, the trial court properly 
denied the inmate's motion for post-con- 
viction relief. Hill v. State, 912 So. 2d 494 
(Miss. Ct. App. 2005). 

Denial of the inmate's petition for post- 
conviction relief was proper where his 
argument that his grand larceny sentence 
was in excess of the five-year maximum 
allowed under law because he was not 
given credit for the five months he served 
should first be addressed to the Depart- 
ment of Corrections. In the event that he 
was denied credit for that time served, 
then he should seek redress in the courts. 
Gable v. State, 919 So. 2d 1075 (Miss. Ct. 
App. 2005). 

Miss. Code Ann. § 97-17-41 does not 
provide a minimum sentence for grand 
larceny. Because the statute set no mini- 
mum penalty, the court was not obligated 
to inform defendant of the minimum sen- 
tence for grand larceny; hence, defen- 
dant's petition for postconviction relief 
was properly denied after defendant pled 
guilty to two counts of grand larceny and 
one count of possession of cocaine. 
Dockens v. State, 879 So. 2d 1072 (Miss. 
Ct. App. 2004). 

Where an indictment for burglary, 
charged larceny not as a substantive of- 
fense but as demonstrative of burglarious 
intent, it was erroneous upon conviction to 
impose a separate sentence for larceny, 
and the sentence for larceny would be 
deleted as surplusage, without affecting 
the sentence for burglary. Bullock v. State, 
222 So. 2d 692 (Miss. 1969). 

Where the record showed that the de- 
fendant was tried on an indictment charg- 
ing grand larceny, the instructions of the 
court were on grand larceny, and the jury's 
verdict, finding defendant guilty as 



836 



Crimes Against Property 



§ 97-17-41 



charged, was justified by the evidence, a 
statement appearing in the judgment of 
the court imposing sentence to the effect 
that defendant had been tried and found 
guilty on a charge of false pretenses was 
merely a clerical error, not requiring re- 
versal. Jones v. State, 244 Miss. 596, 145 
So. 2d 446 (1962). 

In prosecution for grand larceny, an 
order indefinitely postponing sentence af- 
ter a plea of guilty did not result in loss of 
court's jurisdiction to impose sentence 
even after a period of five years, at least, 
in the absence of motion by defendant to 
be allowed to withdraw his plea of guilty. 
Crump v. Trapp, 210 Miss. 905, 36 So. 2d 
459 (1948). 

25. Miscellaneous. 

Convictions for both murder during 
course of armed robbery and grand lar- 
ceny violated double jeopardy prohibition 
against multiple punishments for same 
offense, where robbery charge, which was 
used to elevate case to capital murder, 
encompassed elements of grand larceny. 
Holly v. State, 671 So. 2d 32 (Miss. 1996), 
post-conviction relief denied, cert, denied, 
518 U.S. 1025, 116 S. Ct. 2565, 135 L. Ed. 
2d 1082 (1996), reh'g denied, 518 U.S. 
1048, 117 S. Ct. 26, 135 L. Ed. 2d 1119 
(1996). 

In a prosecution for grand larceny, evi- 
dence that the defendant kept a $13,860 
check erroneously issued and sent to him, 
and subsequently used it to pay off debts, 
raised a factual issue for the jury as to 
whether he had the requisite intent to 
wrongfully keep the money. State v. 
Smith, 652 So. 2d 1126 (Miss. 1995). 

The trial court is not authorized or 
required to appoint counsel for a defen- 



dant accused of grand larceny, a 
noncapital felony. Fogle v. State, 231 Miss. 
746, 97 So. 2d 645 (1957). 

The conflict in testimony as to whether 
an alleged confession, made by the ac- 
cused charged with grand larceny, was 
free and voluntary, including the fact that 
the confession was made while the ac- 
cused was under arrest and confined in 
jail without a warrant, were questions for 
decision by the trial judge on a prelimi- 
nary hearing. Crouse v. State, 229 Miss. 
15, 89 So. 2d 919 (1956). 

Where testimony of three alleged ac- 
complices was sufficient to convict defen- 
dant of grand larceny of cattle, but on 
motion for new trial all three alleged ac- 
complices repudiated their testimony af- 
ter being advised by trial court of their 
right not to incriminate themselves by an 
admission of perjury and that they could 
be sent to the penitentiary if they should 
falsely repudiate their former testimony, 
such repudiation when considered in the 
light of testimony of an alibi and the good 
reputation of defendant as a law abiding 
citizen warranted reversal of conviction 
and remand for new trial. Gathings v. 
State, 46 So. 2d 800 (Miss. 1950); Quinn v. 
State, 46 So. 2d 802 (Miss. 1950). 

Judgment in grand larceny prosecution 
merely stating that defendant was tried 
by twelve good and lawful men, without 
adjudicating that they composed a jury 
was not invalid where record showed ac- 
cused was tried and convicted by a jury in 
judicial proceeding. Watts v. State, 209 
Miss. 322, 46 So. 2d 789 (1950). 

Conviction of larceny under indictment 
for burglary, reversed. Fournier v. State, 
96 Miss. 417, 50 So. 502 (1909). 



RESEARCH REFERENCES 



ALR. Gambling or lottery parapherna- 
lia as subject of larceny, burglary, or rob- 
bery. 51 A.L.R.2d 1396. 

Stealing carcass as within statute mak- 
ing it larceny to steal of cattle or livestock. 
78 A.L.R.2d 1100. 

Taking, and pledging or pawning, an- 
other's property as larceny. 82 A.L.R.2d 
863. 

Stolen money or property as subject of 
larceny or robbery. 89 A.L.R.2d 1435. 



Larceny: entrapment or consent. 10 
A.L.R.3d 1121. 

Larceny: cotenant taking cotenancy 
property. 17 A.L.R.3d 1394. 

Single or separate larceny predicated 
upon stealing property from different 
owners at the same time. 37 A.L.R.3d 
1407. 

Criminal prosecution based upon break- 
ing into or taking money or goods from 
vending machine or other coin-operated 



837 



§ 97-17-42 



Crimes 



machine. 45 A.L.R.3d 1286. 

Series of takings over a period of time as 
involving single or separate larcenies. 53 
A.L.R.Sd 398. 

Changing of price tags by patron in 
self-service store as criminal offense. 60 
A.L.R.3d 1293. 

Asportation of motor vehicle as neces- 
sary element to support charge of larceny. 
70 A.L.R.3d 1202. 

What constitutes larceny "from a per- 
son". 74 A.L.R.Sd 271. 

Receiver of stolen goods as accomplice of 
thief for purposes of corroboration. 74 
A.L.R.3d 560. 

What conduct amounts to an overt act 
or acts done toward commission of larceny 
so as to sustain charge of attempt to 
commit larceny. 76 A.L.R.3d 842. 

Retaking of money lost at gambling as 
robbery or larceny. 77 A.L.R.Sd 1363. 

Criminal liability for misappropriation 
of trade secret. 84 A.L.R.3d 967. 

Admissibility of photographs of stolen 
property. 94 A.L.R.3d 357. 

Applicability of best evidence rule to 
proof of ownership of allegedly stolen per- 
sonal property in prosecution for theft. 94 
A.L.R.3d 824. 

Coercion, compulsion, or duress as de- 
fense to charge of robbery, larceny, or 
related crime. 1 A.L.R.4th 481. 

Retailer's failure to pay to government 
sales or use tax funds as constituting 
larceny or embezzlement. 8 A.L.R.4th 
1068. 

What constitutes "constructive" posses- 
sion of stolen property to establish requi- 
site element of possession supporting of- 
fense of receiving stolen property. 30 
A.L.R.4th 488. 

Criminal liability for theft of, interfer- 
ence with, or unauthorized use of, com- 



puter programs, files, or systems. 51 
A.L.R.4th 971. 

Cat as subject of larceny. 55 A.L.R.4th 
1080. 

Possession of stolen property as con- 
tinuing offense. 24 A.L.R.5th 132. 

Liability for loss of hat, coat, or other 
property deposited by customer in place of 
business. 54 A.L.R.5th 393. 

Consideration of sales tax in determin- 
ing value of stolen property or amount of 
theft. 63 A.L.R.5th 417. 

Joyriding or similar charge as lesser- 
included offense of larceny or similar 
charge. 78 A.L.R.5th 567. 

What constitutes taking and carrying 
away, with intent to steal or purloin, 
within the meaning of the Federal Bank 
Robbery Act (18 USCS § 2113(b)). 46 
A.L.R. Fed. 841. 

What constitutes "thing of value of the 
United States" of which stealing, embez- 
zling, or receiving violates 18 USCS 
§ 641. 76 A.L.R. Fed. 323. 

Am Jur. 50 Am. Jur. 2d, Larceny §§ 1 
et seq. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes §§ 15-21 (larceny). 

13 Am. Jur. Trials, Defending Minor 
Felony Cases §§ 1 et seq. 

CJS. 52B C.J.S., Larceny §§ 12, 79, 80, 
82. 

Law Reviews. 1978 Mississippi Su- 
preme Court Review: Torts. 50 Miss. L. J. 
137, March 1979. 

Practice References. McCloskey and 
Schoenberg, Criminal Law Deskbook 
(Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



§ 97-17-42. Larceny; taking possession of or taking away a 
motor vehicle; second or subsequent offense. 

(1) Any person who shall, willfully and without authority, take possession 
of or take away a motor vehicle of any value belonging to another, with intent 
to either permanently or temporarily convert it or to permanently or tempo- 
rarily deprive the owner of possession or ownership, and any person who 
knowingly shall aid and abet in the taking possession or taking away of the 
motor vehicle, shall be guilty of larceny and shall be punished based on the 
value of the motor vehicle involved according to the schedule in Section 
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97-17-41. If the value of the motor vehicle involved is One Thousand Dollars 
($1,000.00) or less, the person shall be punished according to the schedule in 
Section 97-17-43. 

(2) Any person convicted under this section who causes damage to any 
motor vehicle shall be ordered by the court to pay restitution to the owner or 
owners of the motor vehicle or vehicles damaged. 

(3) This section shall not apply to the enforcement of a security interest in 
a motor vehicle. 

(4) Any person who shall be convicted for a second or subsequent offense 
under this section shall be imprisoned in the Penitentiary for a term not 
exceeding twice the term authorized based on the value of the motor vehicle 
involved in the subsequent offense according to the schedule in Section 
97-17-41 or shall be fined not more than Ten Thousand Dollars ($10,000.00), or 
both. 

SOURCES: Laws, 1996, ch. 544, § 1; Laws, 2003, ch. 499, § 2; Laws, 2007, ch. 464, 
§ 1; Laws, 2014, ch. 457, § 16, eff from and after July 1, 2014. 

Amendment Notes — The 2014 amendment, in (1), substituted "larceny and shall 
be punished based on the value of the motor vehicle involved according to the schedule 
in Section 97-17-41" for "a felony and shall be punished by commitment to the 
Department of Corrections for not more than ten (10) years" in the first sentence and 
added the second sentence; and in (4), substituted "twice the term authorized based on 
the value of the motor vehicle involved in the subsequent offense according to the 
schedule in Section 97-17-41" for "fifteen (15) years." 

JUDICIAL DECISIONS 



1. In general. 

2. Sufficiency of evidence. 

3. Defense of necessity. 

1. In general. 

Indictment explicitly stated that defen- 
dant was being charged with motor ve- 
hicle theft under Miss. Code Ann. § 97-17- 
42; there was no evidence presented that 
defendant was surprised or that he did not 
not know, to his prejudice, that he was 
being prosecuted under § 97-17-42 for 
motor vehicle theft; therefore, there being 
no prejudice or surprise, the trial judge 
did not abuse his discretion in permitting 
an on-the-record amendment of the indict- 
ment. Mixon v. State, 921 So. 2d 275 
(Miss. 2005). 

Trial court properly rejected tendered 
instruction that required the jury in a 
prosecution for violation of Miss. Code 
Ann. § 97-17-42 that the jury must have 
known that the vehicle in question was 



stolen took possession; the tendered in- 
struction was an improper statement of 
the law as guilty knowledge was not an 
element of the offense. Johnson v. State, 
823 So. 2d 582 (Miss. Ct. App. 2002). 

Defendant did not show that he was 
prejudiced by the mistaken inclusion of 
the dollar amount of the vehicle in the 
indictment for motor vehicle theft under 
this section that is required under § 97- 
17-41(1) for grand larceny; he was not 
unaware of what crime he was charged 
with committing or unable to prepare an 
adequate defense because of the indict- 
ment. Richmond v. State, 751 So. 2d 1038 
(Miss. 1999). 

It is within the province of the legisla- 
ture to proscribe certain acts as malum 
prohibitum with no required mens rea as 
this statute does, and the legislature's 
failure to set out a mens rea does not 
automatically render the statute uncon- 
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stitutional. Richmond v. State, 751 So. 2d 
1038 (Miss. 1999). 

2. Sufficiency of evidence. 

Defendant's convictions for house bur- 
glary, aggravated assault, armed robbery, 
and auto theft were proper because the 
evidence was sufficient. In part, defendant 
severely beat the victim, demanded that 
she give him her purse, and then took her 
purse, a gun, and a set of keys to the 
victim's vehicle. The victim later identi- 
fied defendant, based upon her own inde- 
pendent recollection, in a photographic 
lineup. Brunner v. State, 37 So. 3d 645 
(Miss. Ct. App. 2009), writ of certiorari 
denied by 36 So. 3d 455, 2010 Miss. LEXIS 
323 (Miss. 2010). 

Circuit court properly denied defen- 
dant's motion for a new trial based on 
defendant's argument that the guilty ver- 
dicts were based on insufficient evidence 
and/or were contrary to law or the weight 
of the evidence because: (1) allowing the 
conviction for convicted-felon-in-posses- 
sion-of-firearm charge in violation of Miss. 
Code Ann. § 97-37-5(1) (Rev. 2006) to 
stand would not have been prejudicial to 
defendant since all of the evidence pointed 
to defendant, a prior convicted felon, being 
in possession of a firearm while not under 
duress, a conclusion that could have been 
reached by any rational juror; and (2) 
since there was conflicting testimony in 
the case, reasonable and fairminded ju- 
rors in the exercise of impartial judgment 
could have reached different conclusions 
as to the verdict, thus resulting in the 
appellate court's finding that there was 
legally sufficient evidence to convict de- 
fendant of motor-vehicle theft Miss. Code 
Ann. § 97-17-42(1) (Rev. 2006). Davis v. 
State, 18 So. 3d 842 (Miss. 2009). 

Defendant's conviction for motor vehicle 
theft was appropriate because the testi- 
mony placed defendant in the stolen ve- 
hicle during the dealership's summer sale 
and established that he drove the vehicle 
off of the auto lot without the authority to 
do so; although defendant claimed that he 
was given permission to use the vehicle 
and his testimony was corroborated by a 
witness, the jury was the final judge of 
witness credibility. Carter v. State, 963 So. 
2d 33 (Miss. Ct. App. 2007). 



In a case in which defendant and two 
accomplices had taken four school buses 
for the purpose of playing demolition 
derby, defendant's argument failed on ap- 
peal that insufficient evidence supported 
his conviction on two counts of taking a 
motor vehicle because the state failed to 
identify with sufficient specificity the 
buses involved in the incident; the state 
proved that the buses belonged to a school 
district through the testimony of the in- 
vestigating officer and through photo- 
graphs of the buses. Hendrix v. State, 957 
So. 2d 1023 (Miss. Ct. App. 2007). 

Defendant, convicted for stealing a car, 
argued on appeal that because the State 
did not call the co-owner of the sales lot to 
testify that he did not give defendant 
permission to take the car, reasonable 
doubt existed regarding whether the co- 
owner gave defendant permission to take 
the station wagon. Defendant was attack- 
ing the sufficiency of the evidence, rather 
than its weight — however, the issue of 
whether the co-owner gave defendant per- 
mission to take the car created a question 
of fact for the jury to resolve and the 
appellate court's standard of review pre- 
vented it from substituting its conclusion 
for the jury's, so the jury's decision stood. 
Allen v. State, 906 So. 2d 802 (Miss. Ct. 
App. 2004). 

Defendant was shown to have been in 
close proximity to the stolen vehicle and to 
have made statements to at least two 
individuals consistent with a claim of 
ownership or, at a minimum, the right to 
possession of the vehicle; defendant's 
claim of right of possession, plainly re- 
futed by testimony, was direct evidence 
implicating defendant, and the trial court 
was plainly correct in denying a circum- 
stantial evidence instruction and also 
properly admitted a knife found on defen- 
dant's person, probative of how the vehicle 
may have been started without a key. 
Parks v. State, 859 So. 2d 1084 (Miss. Ct. 
App. 2003). 

Because (1) the evidence showed that, 
while police attempted to arrest defen- 
dant on an outstanding warrant, defen- 
dant jumped into a vehicle, twice drove 
the vehicle to strike a police officer, and 
then defendant drove the vehicle into an- 
other police officer vehicle, causing injury, 
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and (2) the court was not persuaded that 
the evidence tending to demonstrate de- 
fendant's innocence was of such weight 
that it constituted a substantial miscar- 
riage of justice to permit the present ver- 
dicts to stand, the court affirmed defen- 
dant's convictions of taking possession of 
or taking away a motor vehicle and aggra- 
vated assault on a law enforcement officer. 
Hogan v. State, 854 So. 2d 497 (Miss. Ct. 
App. 2003). 

3. Defense of necessity. 

Defense of necessity to the charge of the 
motor vehicle theft was supported by the 
evidence and was not mentioned any- 



where else in the jury instructions, and 
because it was not addressed in jury in- 
structions, defendant suffered an injustice 
since the denial of that instruction pre- 
vented defendant's proof-grounded theory 
of the case from being presented. There- 
fore, the failure of the trial judge to in- 
struct the jury on the defense of necessity 
was not harmless error and could have 
been the difference between defendant 
being found guilty of motor-vehicle theft 
in violation of Miss. Code Ann. § 97-17- 
42(1) (Rev. 2006), or not, and thus denied 
defendant his right to a fair trial. Davis v. 
State, 18 So. 3d 842 (Miss. 2009). 



§ 97-17-43. Petit larceny defined; penalty. 

(1) If any person shall feloniously take, steal and carry away any personal 
property of another under the value of One Thousand Dollars ($1,000.00), he 
shall be guilty of petit larceny and, upon conviction, may be punished by 
imprisonment in the county jail not exceeding six (6) months or by a fine not 
exceeding One Thousand Dollars ($1,000.00), or both if the court finds 
substantial and compelling reasons why the offender cannot be safely and 
effectively supervised in the community, is not amenable to community-based 
treatment, or poses a significant risk to public safety. If such a finding is not 
made, the court shall suspend the sentence of imprisonment and impose a 
period of probation not exceeding one (1) year or a fine not exceeding One 
Thousand Dollars ($1,000.00), or both. The total value of property taken, stolen 
or carried away by the person from a single victim shall be aggregated in 
determining the gravity of the offense. Any person convicted of a third or 
subsequent offense under this section where the value of the property is not 
less than Five Hundred Dollars ($500.00), shall be imprisoned in the Peniten- 
tiary for a term not exceeding three (3) years or fined an amount not exceeding 
One Thousand Dollars ($1,000.00), or both. 

(2) If any person shall feloniously take, steal and carry away any property 
of a church, synagogue, temple or other established place of worship under the 
value of One Thousand Dollars ($1,000.00), he shall be guilty of petit larceny 
and, upon conviction, may be punished by imprisonment in the county jail not 
exceeding one (1) year or by fine not exceeding Two Thousand Dollars 
($2,000.00), or both if the court finds substantial and compelling reasons why 
the offender cannot be safely and effectively supervised in the community, is 
not amenable to community-based treatment, or poses a significant risk to 
public safety. If such a finding is not made, the court shall suspend the 
sentence of imprisonment and impose a period of probation not exceeding one 
(1) year or a fine not exceeding Two Thousand Dollars ($2,000.00), or both. Any 
person convicted of a third or subsequent offense under this section where the 
value of the property is not less than Five Hundred Dollars ($500.00), shall be 
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imprisoned in the Penitentiary for a term not exceeding three (3) years or fined 
an amount not exceeding Two Thousand Dollars ($2,000.00), or both. 

(3) Any person who leaves the premises of an establishment at which 
motor fuel offered for retail sale was dispensed into the fuel tank of a motor 
vehicle by driving away in that motor vehicle without having made due 
payment or authorized charge for the motor fuel so dispensed, with intent to 
defraud the retail establishment, shall be guilty of petit larceny and punished 
as provided in subsection (1) of this section and, upon any second or subse- 
quent such offense, the driver's license of the person shall be suspended as 
follows: 

(a) The person shall submit the driver's license to the court upon 
conviction and the court shall forward the driver's license to the Department 
of Public Safety. 

(b) The first suspension of a driver's license under this subsection shall 
be for a period of six (6) months. 

(c) A second or subsequent suspension of a driver's license under this 
subsection shall be for a period of one (1) year. 

(d) At the expiration of the suspension period, and upon payment of a 
restoration fee of Twenty-five Dollars ($25.00), the suspension shall termi- 
nate and the Department of Public Safety shall return the person's driver's 
license to the person. The restoration fee shall be in addition to the fees 
provided for in Title 63, Chapter 1, and shall be deposited into the State 
General Fund in accordance with Section 45-1-23. 



SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 1(19); 1857, ch. 64, art. 191; 
1871, § 2653; 1880, § 2902; 1892, § 1174; 1906, § 1252; Hemingway's 1917, 
§ 982; 1930, § 1010; 1942, § 2242; Laws, 1896, ch. 85; Laws, 1940, ch. 238; 
Laws, 1966, ch. 360, § 1; Laws, 1971, ch. 491, § 1; Laws, 1992, ch. 380, § 2; 
Laws, 1997, ch. 473, § 6; Laws, 1999, ch. 553, § 1; Laws, 2003, ch. 499, § 3; 
Laws, 2004, ch. 526, § 8; Laws, 2014, ch. 457, § 17, eff from and after July 1, 
2014. 



Amendment Notes — The 2014 amendment, in (1) and (2), substituted "One 
Thousand Dollars ($1,000.00)" for "Five Hundred Dollars ($500.00)" and "may be 
punished" for "shall be punished"; in (1), added the language beginning "if the court 
finds substantial" at the end of the first sentence and added the second and fourth 
sentences; in (2), added the language beginning "if the court finds substantial" to the 
end of the first sentence and added the second and third sentences. 

Cross References — Jurisdiction of justices of the peace of cases under $200.00, see 
§ 89-17-21. 

Stealing wool from dead sheep, see § 97-17-49. 

Another section derived from same 1942 code section, see § 97-17-53. 
Crime of looting, see § 97-17-65. 
Theft of credit cards, see § 97-19-13. 

Theft of electricity, gas or water by tampering with meters, see § 97-25-3. 
Limitations of prosecutions, generally, see § 99-1-5. 
Description of property in indictments for larceny, see § 99-7-31. 
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JUDICIAL DECISIONS 



1. In general. 

2. Affidavit charging offense. 

3. — Variance between affidavit and 

proof. 

4. Malicious Prosecution. 

5. Sufficient Evidence. 

1. In general. 

In defendant's cocaine possession case, 
the trial judge clearly erred by allowing 
the State to impeach a vital defense wit- 
ness with a misdemeanor petty-larceny 
conviction; because the issue of whether 
defendant possessed cocaine turned en- 
tirely on whether the jury believed the 
witness, the damage required reversal. 
Baskin v. State, — So. 3d — , 2014 Miss. 
LEXIS 68 (Miss. Jan. 30, 2014). 

Fact that Miss. Code Ann. § 97-17-33(2) 
and Miss. Code Ann. § 97-17-43(2) pro- 
vide harsher penalties for crimes commit- 
ted in places of worship does not amount 
to government endorsement of religion; 
therefore, they do not violate the Estab- 
lishment Clause. Dimaio v. State, 951 So. 
2d 581 (Miss. Ct. App. 2006). 

Lesser-included offense of petit larceny 
was not warranted where there was suffi- 
cient testimony for the jury to conclude 
the value of the stolen carburetor ex- 
ceeded $250, as there was evidence from 
the owner that the carburetor was worth 
$1000, and the replacement cost $400. 
Nelson v. State, 839 So. 2d 584 (Miss. Ct. 
App. 2003). 

Defendant's motion for a peremptory 
instruction and judgment notwithstand- 
ing the verdict was properly denied by the 
trial court where considering the strength 
of all inferences and circumstances of pos- 
session by defendant of the victim's check, 
together with his attempt to negotiate the 
check at the bank, the jury was fully 
warranted in concluding that defendant 
was guilty of uttering a forged instrument 
and petit larceny. Miles v. State, 864 So. 
2d 963 (Miss. Ct. App. 2003). 

In a prosecution for grand larceny based 
on the taking of $750 from a cash drawer 
in a bank, the trial court did not err in 
denying the defendant's request for a jury 
instruction regarding the lesser included 
offense of petit larceny, even though no 



witness could testify to actually seeing 
more than $100 being taken. Ford v. State, 
555 So. 2d 691 (Miss. 1989). 

Evidence was insufficient to support 
finding beyond reasonable doubt that 
value of stolen property was in excess of 
$100; therefore, defendant should have 
been sentenced for offense of petit larceny, 
where in affidavit sworn out in justice 
court, value of property was set at $90, 
while at trial testimony regarding value of 
stolen property was inconsistent. Dulin v. 
State, 507 So. 2d 897 (Miss. 1987). 

Contraband liquor may be the subject of 
larceny. Passons v. State, 208 Miss. 545, 
45 So. 2d 131 (1950), overruled on other 
grounds, Simmons v. State, 568 So. 2d 
1192 (Miss. 1990). 

Petit larceny statute and statute re- 
specting larceny by severing fixtures are 
separate statutes containing separate and 
distinct elements to constitute crime. 
O'Neal v. State, 166 Miss. 538, 146 So. 634 
(1933). 

2. Affidavit charging offense. 

The use of the word "feloniously" in 
describing larceny is not merely descrip- 
tive of the grade of the offense, but is an 
essential ingredient of the crime. Austin v. 
State, 195 Miss. 317, 15 So. 2d 684 (1943). 

Affidavit charging that accused "did 
then and there unlawfully take, steal and 
carry away" certain personal property was 
fatally defective for omitting the word 
"feloniously" in describing larceny, and 
such omission going to the very essence of 
the offense might be availed of for the first 
time on appeal. Austin v. State, 195 Miss. 
317, 15 So. 2d 684 (1943). 

Affidavit charging defendant with steal- 
ing tomato plants valued at $17, personal 
property of person named, charged offense 
under petit larceny statute. O'Neal v. 
State, 166 Miss. 538, 146 So. 634 (1933). 

Where affidavit charges petit larceny by 
alleging different articles stolen to be 
property of different persons, on trial 
state will be compelled to show a single 
asportation. Ward v. State, 90 Miss. 249, 
43 So. 466 (1907); State v. Dalton, 91 Miss. 
162, 44 So. 802 (1907); State v. Quintini, 
51 So. 276 (Miss. 1910). 
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3. — Variance between affidavit and 
proof. 

In a prosecution for larceny of a CB 
radio, speaker and antenna, the convic- 
tion would be affirmed only as to petit 
larceny where the evidence consisted of 
testimony from the victim that his used 
radio was worth at least $150, which as- 
sessment was contradicted by a defense 
witness who sold new and used radios and 
who stated that the stolen radio was not 
worth as much as $100 on the open mar- 
ket. Barry v. State, 406 So. 2d 45 (Miss. 
1981). 

Where affidavit charged offense under 
petit larceny statute, but proof showed 
offense under statute respecting larceny 
in severing fixtures, court should have 
granted peremptory instruction and held 
accused under bond for further proceed- 
ings. O'Neal v. State, 166 Miss. 538, 146 
So. 634 (1933). 

Where affidavit charged stealing of to- 
mato plants as personal property, offense 
under petit larceny statute, proof showing 
plants were growing when stolen proved 
different offense, and conviction could not 
be pleaded as res judicata against new 
trial under statute respecting larceny in 



severing fixtures. O'Neal v. State, 166 
Miss. 538, 146 So. 634 (1933). 

4. Malicious Prosecution. 

Summary judgment was properly 
granted in favor of a former employer in a 
malicious prosecution case because there 
was probable cause to arrest a former 
employee for petit larceny based on the 
act of alerting a customer to cash in a 
token in a slot machine; moreover, there 
was no evidence that a former employer 
acted with malice by having the employee 
arrested for the theft. Croft v. Grand Ca- 
sino Tunica , Inc., 910 So. 2d 66 (Miss. Ct. 
App. 2005). 

5. Sufficient Evidence. 

Defendant's conviction for grand lar- 
ceny in violation of Miss. Code Ann. § 97- 
17-43 was proper where one of his co- 
defendants testified that he and 
defendant were together in his brother's 
trailer, devising the plan to steal ciga- 
rettes, on the morning that the larceny 
took place. Two other co-defendants testi- 
fied as to the incriminating statements 
made by defendant after the crime had 
occurred. Ross v. State, 914 So. 2d 814 
(Miss. Ct. App. 2005). 



ATTORNEY GENERAL OPINIONS 



The offense of petit larceny should be heard in justice court. Embry, October 23, 
handled as a misdemeanor and may be 1998, A.G. Op. #98-0662. 



RESEARCH REFERENCES 



ALR. Single or separate larceny predi- 
cated upon stealing property from differ- 
ent owners at the same time. 37 A.L.R.3d 
1047. 

Changing of price tags by patron in 
self-service store as criminal offense. 60 
A.L.R.3d 1293. 

Asportation of motor vehicle as neces- 
sary element to support charge of larceny. 
70 A.L.R.3d 1202. 

What constitutes larceny "from a per- 
son". 74 A.L.R.3d 271. 

What conduct amounts to an overt act 
or acts done toward commission of larceny 
so as to sustain charge of attempt to 
commit larceny. 76 A.L.R.3d 842. 

Admissibility of photographs of stolen 
property. 94 A.L.R.3d 357. 



Cat as subject of larceny. 55 A.L.R.4th 
1080. 

Liability for loss of hat, coat, or other 
property deposited by customer in place of 
business. 54 A.L.R.5th 393. 

Consideration of sales tax in determin- 
ing value of stolen property or amount of 
theft. 63 A.L.R.5th 417. 

What are "goods, wares, merchandise, 
or securities," within meaning of 18 USC 
§ 2314, making transportation of stolen 
goods a criminal offense. 6 A.L.R. Fed. 
194. 

Am Jur. 50 Am. Jur. 2d, Larceny §§ 1 
et seq. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes §§ 15-21 (larceny). 
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13 Am. Jur. Trials, Defending Minor 
Felony Cases §§ 1 et seq. 

CJS. 52B C.J.S., Larceny §§ 12, 79, 80, 
82. 

Practice References. McCloskey and 
Schoenberg, Criminal Law Deskbook 
(Matthew Bender). 



Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



§ 97-17-45. Larceny; stealing bond, note, bill, securities, etc.; 
proof of value. 

If any person shall steal any bond, covenant, note, bank-bill, bill of 
exchange, draft, order, receipt, or other evidence of debt, or chose in action, or 
any public security issued by the United States, or any state, or any 
instrument whereby any demand, right, or obligation shall be created, in- 
creased, released, extinguished, or diminished, the money due thereon, or 
secured thereby, and remaining unsatisfied, or which in any event might be 
collected thereon, or the value of the property transferred or affected thereby, 
as the case may be, shall be deemed the value of the article sold, without 
further proof thereof. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(67); 1857, ch. 64, art. 
193; 1871, § 2654; 1880, § 2904; 1892, § 1176; 1906, § 1254; Hemingway's 
1917, § 984; 1930, § 1012; 1942, § 2244. 

Cross References — Theft or destruction of court or other public records and 
papers, see § 97-9-3. 
Alteration, destruction or concealment of will, see § 97-9-77. 
Grand larceny, see § 97-17-41. 
Petit larceny, see § 97-17-43. 
Theft of railroad tickets, see § 97-25-11. 

Description of property in indictments for larceny, see § 99-7-31. 

JUDICIAL DECISIONS 

1. In general. to exclude evidence that the paper was 

It is not error upon the trial of one uncollectible because worthless. McDow- 

charged under this section [Code 1942, ell v. State, 74 Miss. 373, 20 So. 864 

§ 2244] with larceny of a promissory note (1896). 

RESEARCH REFERENCES 

Am Jur. 50 Am. Jur. 2d, Larceny §§ 68, lar Crimes §§ 15-21 (larceny). 
76. CJS. 52B C.J.S., Larceny §§ 24, 27. 

2 Am. Jur. Trials, Investigating Particu- 

§ 97-17-47. Larceny; severing crops, or parts of improve- 
ments or enclosures. 

If any person shall sever from the soil of another any produce growing 
thereon, or shall sever from any building, gate, fence, railing, or other 
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improvement or enclosure any part thereof, and shall take and convert the 
same to his own use with intent to steal the same, he shall be guilty of larceny 
in the same manner and of the same degree as if the article so taken had been 
severed at some previous and different time and shall be punished based on 
the value of the property involved according to the schedule in Sections 
97-17-41 and 97-17-43. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(69); 1857, ch. 64, art. 
194; 1871, § 2655; 1880, § 2905; 1892, § 1178; 1906, § 1256; Hemingway's 
1917, § 986; 1930, § 1014; 1942, § 2246; Laws, 2014, ch. 457, § 18, eff from 
and after July 1, 2014. 

Amendment Notes — The 2014 amendment added "and shall be punished based on 
the value of the property involved according to the schedule in Sections 97-17-41 and 
97-17-43" at the end. 

Cross References — Trespass to buildings, fences, etc., see § 95-5-23. 

JUDICIAL DECISIONS 



1. In general. 

2. Affidavit charging offense. 

1. In general. 

Where two butane gas heaters were 
placed in the auditorium of the church 
and they were bolted or screwed onto the 
pipes which had been run under and 
through the floor and which carried gas, 
the gas heaters were not fixtures and 
defendant was properly indicted under 
Code 1942, § 2240, which deals with com- 
mon-law larceny of personal property, in- 
stead of this section [Code 1942, § 2246]. 
Garrett v. State, 213 Miss. 328, 56 So. 2d 
809 (1952). 

Petit larceny statute and statute re- 
specting larceny by severing fixtures are 
separate statutes containing separate and 
distinct elements to constitute crime. 



O'Neal v. State, 166 Miss. 538, 146 So. 634 
(1933). 

2. Affidavit charging offense. 

Where affidavit charged offense under 
petit larceny statute, but proof showed 
offense under statute respecting larceny 
in severing fixtures, court should have 
granted peremptory instruction and held 
accused under bond for further proceed- 
ings. O'Neal v. State, 166 Miss. 538, 146 
So. 634 (1933). 

Where affidavit charged stealing of to- 
mato plants as personal property, offense 
under petit larceny statute, proof showing 
plants were growing when stolen proved 
different offense, and conviction could not 
be pleaded as res judicata against new 
trial under statute respecting larceny in 
severing fixtures. O'Neal v. State, 166 
Miss. 538, 146 So. 634 (1933). 



RESEARCH REFERENCES 

Am Jur. 50 Am. Jur. 2d, Larceny §§ 54, C JS. 52B C. J.S., Larceny §§ 12, 79, 80, 
55. 82. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes §§ 15-21 (larceny). 

§ 97-17-49. Larceny; shearing wool from dead sheep. 

If any person shall shear or take off in any manner the wool from any 
sheep that has been killed by dog or otherwise, without first obtaining 
permission from the owner of such sheep so killed, with intent to convert to his 
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own use or conceal the same, he shall be guilty of a misdemeanor, and on 
conviction, shall be fined not less than five dollars nor more than twenty-five 
dollars and imprisoned in the county jail not less than five days nor more than 
twenty days. 

SOURCES: Codes, 1880, § 818; 1892, § 1180; 1906, § 1258; Hemingway's 1917, 
§ 988; 1930, § 1016; 1942, § 2248. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

Am Jur. 50 Am. Jur. 2d, Larceny § 58. 
CJS. 52B C.J.S., Larceny §§ 12, 79, 80, 
82. 

§ 97-17-51. Larceny; stealing dog. 

Every person who shall feloniously steal, take and carry away any dog, the 
property of another, shall be subject to indictment therefor, and on conviction 
shall be punished by a fine of not more than five hundred dollars ($500.00), or 
imprisoned in the county jail not more than six (6) months, or both, or 
imprisoned in the penitentiary not less than one year nor more than two years. 

SOURCES: Codes, 1880, § 2903; 1892, § 1175; 1906, § 1253; Hemingway's 1917, 
§ 983; 1930, § 1011; 1942, § 2243; Laws, 1962, ch. 314, eff from and after July 
1, 1962. 

Cross References — Petit larceny, see § 97-17-43. 

RESEARCH REFERENCES 

ALR. Admissibility of photographs of Am Jur. 50 Am. Jur. 2d, Larceny § 58. 
stolen property. 94 A.L.R.3d 357. CJS. 52B C.J.S., Larceny §§ 12, 22, 23, 

Cat as subject of larceny. 55 A.L.R.4th 57 e t seq., 79, 80, 82. 
1080. 

§ 97-17-53. Larceny; knowing and willful stealing or carrying 
away of livestock; obtaining livestock by means of fraudu- 
lent conduct; prima facie evidence of fraudulent conduct; 
restitution. 

(l)(a) If any person shall knowingly, willfully and feloniously take, steal 
and carry away livestock of any value belonging to another without the 
consent of the owner, he is guilty of larceny and punishable pursuant to 
Section 97-17-41 or 97-17-43 depending on the gravity of the offense. The 
total value of the livestock obtained from the individual owner or merchant 
shall be aggregated in determining the gravity of the offense. 
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(b) If any person obtains livestock belonging to another by means of any 
fraudulent conduct, practice or representation, he is guilty of fraud and 
punishable pursuant to Section 97-19-39. The total value of the livestock 
obtained from the individual owner or merchant shall be aggregated in 
determining the gravity of the offense. 

(c) Obtaining livestock from a commission merchant or livestock owner 
by representing that prompt payment will be made pursuant to Section 409 
of the Packers and Stockyards Act, 7 USCS Section 228b, and failing to make 
prompt payment in accordance therewith, shall constitute prima facia 
evidence of fraudulent conduct, practices or representation. 

(2) In addition to any such fine or imprisonment which may be imposed, 
the court shall order that restitution be made to the owner of any such stolen 
livestock. The measure for restitution in money shall be the amount of the 
actual financial loss to the owner of the livestock, including any loss of income, 
any court costs and attorney's fees incurred by the owner to recover the stolen 
livestock, the current replacement value of the stolen livestock if the livestock 
is not recovered, and any other costs incurred by the owner as a result of 
actions in violation of subsection (1) of this section. 

(3) For purposes of this section, the term "livestock" means horses, cattle, 
swine, sheep and other domestic animals produced for profit. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 1(19); 1857, ch. 64, art. 191; 
1871, § 2653; 1880, § 2902; 1892, § 1174; 1906, § 1252; Hemingway's 1917, 
§ 982; 1930, § 1010; 1942, § 2242; Laws, 1896, ch. 85; Laws, 1940, ch. 238; 
Laws, 1966, ch. 360, § 1; Laws, 1971, ch. 491, § 1; Laws, 1981, ch. 385, § 1; 
Laws, 1993, ch. 438, § 1; Laws, 2013, ch. 458, § 1, eff from and after July 1, 
2013. 

Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected a typographical error in a statutory reference in the first sentence of (1). The 
reference to "Section 97-17-41 or 97-19-43" was changed to "Section 97-17-41 or 
97-17-43." The Joint Committee ratified the correction at its August 1, 2013, meeting. 

Amendment Notes — The 2013 amendment rewrote (l)(a) to revise the crime of 
theft of livestock to include the knowing and willful stealing or carrying away of 
livestock as larceny; added (l)(b) and (c); and made a minor stylistic change. 

Cross References — Authority of conservation officers of Commission on Wildlife, 
Fisheries and Parks to apprehend violators, see § 49-1-44. 

Brands, marks, and transporting cattle, see § 69-29-1. 

Any person convicted of stealing livestock subject to penalties provided in this 
section, see § 69-29-11. 

Any person convicted of stealing livestock subject to penalties provided in this 
section, see § 69-29-105. 

Jurisdiction of justices of the peace of cases under $200.00, see § 89-17-21. 

Penalty for maliciously or mischievously injuring livestock, see § 97-41-15. 

Limitations of prosecutions, see § 99-1-5. 

Description of property in indictments for larceny, see § 99-7-31. 
Sentence upon conviction, see § 99-19-17. 

Restitution to victims of crimes, generally, see §§ 99-37-1 et seq. 
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JUDICIAL DECISIONS 



1. In general. 

2. Evidence. 

1. In general. 

Where three defendants are charged 
with the larceny of a cow, but there is no 
evidence that a cow was missing or that a 
cow was stolen, and the only evidence that 
a crime had been committed were the 
confessions of each defendant implicating 
the other defendants, the evidence is in- 
sufficient to sustain a criminal conviction; 
the state must prove the corpus delecti of 
the body of a crime by showing that the 
subject crime charged did in fact occur; 
the confession of one criminally accused 
will not suffice to sustain a conviction 
absent proof of the body of the crime. 
Bullock v. State, 447 So. 2d 1284 (Miss. 
1984). 

Evidence in a prosecution for larceny of 
a cow under this section was insufficient 
as a matter of law to establish the corpus 
delicti, where each of the three defendants 
who had been jointly indicted, tried and 
convicted, had confessed, where the con- 
fession of each implicated the others, and 
where there was no independent proof 
that a cow was missing from the herd of 
the alleged victim, in that the confessions 
of the defendants could not be used 
against each other. Bullock v. State, 447 
So. 2d 1284 (Miss. 1984). 

In a prosecution for larceny of a cow the 
defendant was improperly convicted of 
such crime, where at the time the men 
arrived at the cow's location it was dead, 
where there was no evidence placing the 
defendant at the scene when the cow was 
killed, where there was no evidence that 
the cow had been shot, and where there 
was no testimony or evidence from which 
it might reasonably have been inferred 
that the defendant killed the cow or had 
knowledge that the cow did not belong to 
the person who had sought his assistance 
in moving the cow. Sessums v. State, 419 
So. 2d 189 (Miss. 1982). 



In a prosecution for larceny of a black 
Angus heifer belonging to another, the 
trial court erred in refusing a defense 
instruction based upon § 97-17-61 where 
the defendant presented evidence that he 
had accidentally struck the heifer with his 
automobile, that the animal had been 
killed with a gunshot to put it out of its 
misery, and that he and others had taken 
the carcass and had it cut, wrapped and 
divided four ways; since the defendant's 
proof tended to establish that there was 
no intent to appropriate the cow at any 
time before it was shot, thereby negating 
the crime of larceny, the trial judge in 
effect peremptorily instructed the jury to 
disregard the defendant's defense when 
he refused the requested instruction. 
Knowles v. State, 410 So. 2d 380 (Miss. 
1982). 

An indictment charging the larceny of a 
"neat calf" was in compliance with that 
part of the section which states that if any 
person shall feloniously take, steal and 
carry away any of the kind of neat or 
horned cattle, he shall be guilty of larceny. 
Miller v. State, 243 So. 2d 558 (Miss. 
1971). 

The larceny of cattle being a felony 
under this section [Code 1942, § 2242], an 
indictment for cattle-stealing need not al- 
lege value. Pearson v. State, 248 Miss. 
353, 158 So. 2d 710 (1963). 

2. Evidence. 

Evidence was sufficient to support a 
conviction where (1) the two victims both 
testified they had cows stolen from their 
fields and that this taking was in no way 
consensual, (2) an investigator testified 
that he was able to verify that one of the 
cows had been sold under the name of the 
defendant and the two cows which had not 
yet been sold were left under the name of 
his fiancee, and (3) the investigator also 
testified that the defendant confessed to 
the crime. Forrest v. State, 782 So. 2d 
1260 (Miss. Ct. App. 2001). 
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RESEARCH REFERENCES 



ALR. Stealing carcass as within statute 
making it larceny to steal cattle or live- 
stock. 78 A.L.R.2d 1100. 

Single or separate larceny predicated 
upon stealing property from different 
owners at the same time. 37 A.L.R.3d 
1407. 

Admissibility of photographs of stolen 
property. 94 A.L.R.3d 357. 

What are "goods, wares, merchandise, 
or securities," within meaning of 18 USC 



§ 2314, making transportation of stolen 
goods a criminal offense. 6 A.L.R. Fed. 
194. 

Am Jur. 50 Am. Jur. 2d, Larceny § 58. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes, §§ 15-21 (larceny). 

CJS. 52B C.J.S., Larceny §§ 12, 79, 80, 
82. 



§ 97-17-55. Larceny; stealing milk from cow. 

Any person who shall milk the cow of another, knowingly, without his 
consent, or who shall pen or confine by any means any milk-cow, or the calf of 
any such cow, not his own, with intent to procure milk from such cow, without 
the consent of the owner, shall, on conviction, be fined not more than one 
hundred dollars, or be imprisoned in the county jail not more than three 
months, or both. Proof that any one penned or confined any cow or her calf not 
his own, shall be deemed prima facie evidence of an intent to procure milk in 
violation of this section. 

SOURCES: Codes, 1880, § 1912; 1892, § 1187; 1906, § 1265; Hemingway's 1917, 
§ 995; 1930, § 1023; 1942, § 2255. 

RESEARCH REFERENCES 

Am Jur. 50 Am. Jur. 2d, Larceny § 58. 
CJS. 52B C.J.S., Larceny §§ 12, 79, 80, 
82. 

§ 97-17-57. Repealed. 

Repealed by Laws, 1985, ch. 316, § 1, eff from and after July 1, 1985. 
[Codes, 1942, § 2244.5; Laws, 1968, ch. 346, § 1; Laws, 1972, ch. 313, § 1] 

Editor's Note — Former § 97-17-57 was entitled: Larceny; stealing fish from fish 
farmers. 

§ 97-17-58. Repealed. 

Repealed by Laws, 2003, ch. 403, § 2, eff from and after July 1, 2003. 
[Laws, 1974, ch. 463, eff from and after passage (approved March 28, 
1974).] 

Editor's Note — Former § 97-17-58 established penalties for the theft of crab pots. 
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§ 97-17-59. Larceny; stealing timber; restitution. 

(1) Any person who shall knowingly, willfully and feloniously take, steal 
and carry away from the lands of another any merchantable timber on the 
property of another, of the value of less than Two Hundred Fifty Dollars 
($250.00), whether such timber is growing, standing or lying on the lands, 
shall be guilty of a misdemeanor; and upon conviction thereof, shall be 
punished by a fine of not less than Two Hundred Dollars ($200.00) nor more 
than Five Hundred Dollars ($500.00), or by imprisonment in the county jail for 
a term of not less than thirty (30) days nor more than one hundred (100) days, 
or both, in the discretion of the court. 

(2) Any person who shall knowingly, willfully and feloniously take, steal 
and carry away from the lands of another any merchantable timber on the 
property of another, of the value of Two Hundred Fifty Dollars ($250.00) or 
more, whether such timber is growing, standing, or lying on the lands, shall be 
guilty of a felony; and upon conviction thereof, shall be punished by a fine of not 
less than One Thousand Dollars ($1,000.00) nor more than Five Thousand 
Dollars ($5,000.00), or by imprisonment in the Penitentiary for a term of not 
less than one (1) year nor more than five (5) years, or both, in the discretion of 
the court. 

(3) In addition to any such fine or imprisonment which may be imposed 
upon a convicted individual, the court shall order that restitution be made to 
the owner of any such stolen timber. The measure for restitution in money 
shall be the amount of the actual financial loss to the owner of the timber, 
including any loss of income, any court costs, expert fees and attorney's fees 
incurred by the owner to recover the loss and any other costs incurred by the 
owner as a result of actions in violation of subsections (1) and (2) of this section. 
The value of the timber shall be calculated by the fair market value of the 
timber at the time of the loss. 

SOURCES: Codes, 1942, § 2386.5; Laws, 1954, ch. 221, §§ 1, 2(M 1, 2); Laws, 
2000, ch. 355, § 1; Laws, 2004, ch. 419, § 3, eff from and after July 1, 2004. 

Cross References — Tampering with timber, etc., to injure owner, see §§ 97-3-89 et 
seq. 

Cutting or rafting of timber on state lands, see § 97-7-65. 

Cutting or rafting of timber on the lands of another, see § 97-17-81. 

Statute of limitations for larceny of timber, see § 99-1-5 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 

JUDICIAL DECISIONS 

1. Evidence of value. to mills and that the timber sold for ap- 

2. Evidence held sufficient. proximately $ 21,000, the victim's failure 

3. Intent. to assign value to the stolen timber was 
1. Evidence of value. irrelevant, as the evidence established a 

Where defendant's logger testified that timber value in excess of $ 250. Chisolm v. 
he carried logs from the victim's property State, 856 So. 2d 681 (Miss. Ct. App. 
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2003). 

2. Evidence held sufficient. 

Defendant's indictment for violating 
Miss. Code Ann. § 97-17-59(2) was not 
fatally defective because the use of the 
term "harvest" in the indictment was an 
adequate replacement for the term "car- 
ried away." Pollard v State, 932 So. 2d 82 
(Miss. Ct. App. 2006). 

There was no substantial doubt as to 
which statute applied to defendant's case, 
Miss. Code Ann. § 97-17-59(2) or Miss. 
Code Ann. § 97-17-81, because the inclu- 
sion in defendant's indictment of the 
phrase "wilfully, unlawfully, and feloni- 
ously," and the inclusion of the value of the 
stolen timber, $1,226, made it apparent 
that defendant was charged pursuant to 
the felony statute; the indictment also 
alleged a "felonious" intent on defendant's 
part. Pollard v. State, 932 So. 2d 82 (Miss. 
Ct. App. 2006). 

Where there was evidence that defen- 
dant ignored the victim's clear withhold- 
ing of permission to cut timber, that he 
removed the timber, and there was testi- 
mony and documentary evidence of the 
timber's value, the trial court properly 



denied defendant's motion for directed 
verdict; his conviction was not contrary to 
the overwhelming weight of the evidence. 
Chisolm v. State, 856 So. 2d 681 (Miss. Ct. 
App. 2003). 

3. Intent. 

Defendant's conviction of larceny of tim- 
ber under Miss. Code Ann. § 97-17-59(2) 
was reversed because use of the word "or" 
instead of "and" in jury instruction al- 
lowed him to be convicted upon proof that 
he merely cut the property owner's timber 
or authorized his employees to cut her 
timber; such a showing alone would be 
insufficient to sustain a conviction of tim- 
ber larceny, as the instruction did not 
account for other elements of the crime, 
such as intent. Pollard v. State, 932 So. 2d 
82 (Miss. Ct. App. 2006). 

Victim's testimony that he denied giving 
permission to anybody to cut timber in the 
area where defendant had done so was 
sufficient to prove that defendant had the 
requisite intent, even though defendant 
testified that he had permission; the cred- 
ibility of these witnesses was for the jury 
to determine. Chisolm v. State, 856 So. 2d 
681 (Miss. Ct. App. 2003). 



ATTORNEY GENERAL OPINIONS 



A conviction for timber larceny under Constitution. Vowell, April 30, 1999, A.G. 
this section is a disqualifying crime pur- Op. #99-0186. 
suant to Section 241 of the Mississippi 



RESEARCH REFERENCES 



Law Reviews. Ogletree, A primer con- emphasis upon Mississippi law. 59 Miss, 
cerning industrial timber litigation with L. J. 387, Fall 1989. 



§ 97-17-60. Payment for timber acquired for resale; penalties. 

(1) Any person who acquires, with the consent of an owner, any timber 
product from that owner and who receives payment for the timber product 
shall, within thirty (30) days of such receipt, make payment in full to the 
owner. 

(2) If the owner has not received payment within the required thirty (30) 
days, the owner shall notify the offender of his demand for payment at the 
offender's last known address by certified mail or by personal delivery of the 
written notice to the offender. The offender shall make payment in full within 
ten (10) days after the mailing or delivery of the written notice or the offender 
shall be in violation of this section. 
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(3) A written agreement signed by the owner providing for a means of 
payment contrary to this section shall constitute an affirmative defense. 

(4) For the purposes of this section, the following terms shall have the 
meanings ascribed to them herein unless the context clearly indicates other- 
wise: 

(a) "Timber product" means timber of all kinds, species or sizes, 
including, but not limited to, logs, lumber, poles, pilings, posts, blocks, bolts, 
cordwood and pulpwood, pine stumpwood, pine knots or other distillate 
wood, crossties, turpentine (crude gum), pine straw, firewood and all other 
products derived from timber or trees which have a sale or commercial value. 

(b) "Owner" means any person, partnership, corporation, unincorpo- 
rated association or other legal entity having any interest in any timber 
product, any land upon which a timber product is growing or any land from 
which a timber product has been removed. 

(5) Whoever violates this section, upon conviction thereof, when the value 
of the timber product is Five Hundred Dollars ($500.00) or less, shall be fined 
not more than One Thousand Dollars ($1,000.00), or imprisoned for not more 
than one (1) year, or both. When the value of the timber product is more than 
Five Hundred Dollars ($500.00), the violator, upon conviction thereof, shall be 
fined not more than Five Thousand Dollars ($5,000.00), or imprisoned for not 
more than ten (10) years, or both. 

SOURCES: Laws, 2004, ch. 419, § 2, eff from and after July 1, 2004. 

§ 97-17-61. Larceny; taking and carrying away certain ani- 
mals or motor vehicles not amounting to larceny. 

Any person who shall, without the consent of the owner or his agent, take 
away any horse, mare, gelding, mule, jack, jennet, sheep, cow, bull, ox, hog, or 
other livestock or dog, or automobile, truck or other motor vehicle, where such 
taking and carrying away shall not amount to larceny, shall upon conviction, 
be fined not exceeding One Thousand Dollars ($1,000.00), or be imprisoned not 
exceeding one (1) year in the county jail, or both. A verdict of guilty of such 
taking and carrying away may be rendered under an indictment for larceny, if 
the evidence shall not warrant a verdict of guilty of larceny but shall warrant 
a conviction under this section. This section shall not apply to anyone who 
takes such property believing, in good faith, that he has a right to it. The court 
shall order any person convicted under this section to pay restitution for any 
damage caused to any property as a result of violating this section. 

SOURCES: Codes, 1880, § 2911; 1892, § 1186; 1906, § 1264; Hemingway's 1917, 
§ 994; 1930, § 1022; 1942, § 2254; Laws, 1940, ch. 239; Laws, 1996, ch. 544, 
§ 3, eff from and after July 1, 1996. 

Cross References — Brands, marks, and transporting cattle, see § 69-29-1. 
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JUDICIAL DECISIONS 



1. In general. 

Court erred in awarding summary judg- 
ment to a car dealership in plaintiff's suit 
for malicious prosecution because a jury 
could have reasonably found that there 
was no probable cause for the dealership's 
initiation of a criminal charge for unau- 
thorized use of a motor vehicle; notwith- 
standing an agreement whereby plaintiff 
was to return a vehicle if she could not 
obtain financing, the vehicle at issue was 
nevertheless placed in her possession by 
the dealership. George v. W.W.D. Autos., 
Inc., 937 So. 2d 958 (Miss. Ct. App. 2006). 

In a prosecution for larceny of a black 
Angus heifer belonging to another, the 
trial court erred in refusing a defense 
instruction based upon this section where 
the defendant presented evidence that he 
had accidentally struck the heifer with his 
automobile, that the animal had been 
killed with a gunshot to put it out of its 
misery, and that he and others had taken 
the carcass and had it cut, wrapped and 
divided four ways; since the defendant's 
proof tended to establish that there was 
no intent to appropriate the cow at any 
time before it was shot, thereby negating 
the crime of larceny, the trial judge in 
effect peremptorily instructed the jury to 
disregard the defendant's defense when 
he refused the requested instruction. 
Knowles v. State, 410 So. 2d 380 (Miss. 
1982). 



Where the defendant admitted the 
wrongful taking of an automobile from a 
motor company lot, but claimed that he 
intended only to drive it around that night 
and then return it, and it was shown that 
he drove it only within the city limits even 
after he was given a ticket for driving 
without a license and tag, such evidence 
precluded a conviction of grand larceny, 
but rather indicated an act of trespass less 
than larceny, since it did not appear that 
the defendant intended to deprive the 
owner permanently. Slay v. State, 241 So. 
2d 362 (Miss. 1970). 

Evidence failing to indicate that defen- 
dant intended to steal truck but at most 
established offense of trespass less than 
larceny, was insufficient to warrant con- 
viction of grand larceny. Ephram v. State, 
204 Miss. 879, 35 So. 2d 708 (1948). 

Person who helped owner of cornfield 
catch and pen a hog, and after owner 
refused to pay 500 for the hog's keep, paid 
owner of cornfield 50$ for the hog and 
offered to turn it over to its owner upon 
payment of 50$, did not violate this sec- 
tion [Code 1942, § 2254]. Husbands v. 
State, 112 Miss. 17, 72 So. 836 (1916). 

Not larceny where defendant directed 
by owner to take a certain animal took 
another by mistake. Barnes v. State, 98 
Miss. 458, 53 So. 956 (1911). 



RESEARCH REFERENCES 



ALR. Automobiles: elements of offense 
defined in "joyriding" statutes. 9 A.L.R.3d 
633. 

Asportation of motor vehicle as neces- 
sary element to support charge of larceny. 
70 A.L.R.3d 1202. 

Admissibility of photographs of stolen 
property. 94 A.L.R.3d 357. 



Cat as subject of larceny. 55 A.L.R.4th 
1080. 

Am Jur. 50 Am. Jur. 2d, Larceny §§ 54, 
55. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes, §§ 16-18 (automobile thefts). 



§ 97-17-62. Larceny; theft of rental property. 

(l)(a) It is unlawful to obtain custody of personal property or equipment 
by trick, deceit, fraud or willful false representation with intent to defraud 
the owner or any person in lawful possession of the personal property or 
equipment. 
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(b) It is unlawful to hire or lease personal property or equipment from 
any person who is in lawful possession of the personal property or equipment 
with intent to defraud that person of the rental due under the rental 
agreement. 

(c) It is unlawful to abandon or willfully refuse to redeliver personal 
property as required under a rental agreement without the consent of the 
lessor or the lessor's agent with intent to defraud the lessor or the lessor's 
agent. 

(d) A person who violates this subsection (1) shall be guilty of a 
misdemeanor, punishable as provided in Section 97-17-43, unless the value 
of the personal property or equipment is of a value of One Thousand Dollars 
($1,000.00) or more; in that event the violation constitutes a felony, and shall 
be punished based on the property involved according to the schedule in 
Section 97-17-41. 

(2)(a) In prosecutions under this section, the following acts are prima 
facie evidence of fraudulent intent: obtaining the property or equipment 
under false pretenses; absconding without payment; or removing or attempt- 
ing to remove the property or equipment from the county without the 
express written consent of the lessor or the lessor's agent. 

(b) Demand for return of overdue property or equipment and for 
payment of amounts due may be made personally, by hand delivery, or by 
certified mail, return receipt requested, to the lessee's address shown in the 
rental contract. 

(c) In a prosecution under subsection (l)(c): 

(i) Failure to redeliver the property or equipment within five (5) days 
after hand delivery to or return receipt from the lessee is prima facie 
evidence of fraudulent intent. Notice that is returned undelivered after 
mailing to the address given by the lessee at the time of rental shall be 
deemed equivalent to return receipt from the lessee. 

(ii) Failure to pay any amount due which is incurred as the result of 
the failure to redeliver property after the rental period expires is prima 
facie evidence of fraudulent intent. Amounts due include unpaid rental for 
the time period during which the property or equipment was not returned, 
and include the lesser of the cost of repairing or replacing the property or 
equipment, as necessary, if it has been damaged or not returned. 

SOURCES: Laws, 2007, ch. 489, § 1; Laws, 2014, ch. 457, § 19, eff from and after 
July 1, 2014. 

Amendment Notes — The 2014 amendment, in (l)(d), substituted "One Thousand 
Dollars ($1,000.00)" for "Five Hundred Dollars ($500.00)" and "and shall be punished 
based on the property involved according to the schedule in" for "punishable as provided 
in." 

Cross References — Larceny under lease or rental agreement, see § 97-17-64. 
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§ 97- 17-63, Larceny; tenants in common. 

Any tenant in common of personal property, or person who is in any 
manner interested in any such property in which any other person has an 
interest, who shall sell, give away, conceal, or in any way convert or dispose of 
such property, with intent to defraud his cotenant or other person interested in 
such property, shall be punished as if he had committed larceny of such 
property of the value of the interest of his cotenant or other person interested 
in such property. 

SOURCES: Codes, 1880, § 2913; 1892, § 1188; 1906, § 1266; Hemingway's 1917, 
§ 996; 1930, § 1024; 1942, § 2256. 

Cross References — Affidavit for attachment against person unlawfully converting 
or disposing of property, etc., see § 11-33-9. 
Grand larceny, see § 97-17-41. 
Petit larceny, see § 97-17-43. 

RESEARCH REFERENCES 

Am Jur. 50 Am. Jur. 2d, Larceny §§ 87 CJS. 52B C.J.S., Larceny §§ 12, 63, 79, 
et seq. 80, 82. 

§ 97-17-64. Larceny; under lease or rental agreement. 

(1) A person who obtains personal property of another under a lease or 
rental agreement is guilty of theft if he exercises unlawful or unauthorized 
control over the property with purpose to deprive the owner thereof. As used in 
this section, the word "deprive" means to withhold property of another 
permanently or for so extended a period that a significant portion of its 
economic value, or the use or benefit thereof, is lost to the owner; or to withhold 
the property with intent to restore it to the owner only upon payment of a 
reward or other compensation; or to conceal, abandon or dispose of the 
property so as to make it unlikely that the owner will recover it; or to sell, give, 
pledge, or otherwise transfer any interest in the property. 

(2) It shall be prima facie evidence of purpose to deprive when a person: 

(a) In obtaining such property presents identification or information 
which is materially false, fictitious, misleading or not current, with respect 
to such person's name, address, place of employment, or any other material 
matter; or 

(b) Fails to return such property to the owner or his representative 
within ten (10) days after proper notice following the expiration of the term 
for which such person's use, possession or control of the property is 
authorized; or 

(c) Fails to contact the owner or his representative to make arrange- 
ments to return such property within ten (10) days after proper notice 
following the expiration of the term for which such person's use, possession 
or control of such property is authorized. 
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(3) For the purpose of this section, "proper notice" means either actual 
notification as may be otherwise proven beyond a reasonable doubt or a written 
demand for return of the property mailed to the defendant, which satisfies the 
following procedure: 

(a) The written demand must be mailed to the defendant by certified or 
registered mail with return receipt attached, which return receipt by its 
terms must be signed by the defendant personally and not by his represen- 
tative; 

(b) The written demand must be mailed to the defendant at either the 
address given at the time he obtained the property or the defendant's 
last-known address if later furnished in writing by the defendant to the 
owner or his representative; and 

(c) The return receipt bearing the defendant's signature must be 
returned to the owner or his representative. 

(4) It shall be an affirmative defense to prosecution under this section 
that: 

(a) The defendant was unaware that the property was that of another; 

or 

(b) The defendant acted under an honest claim of right to the property 
involved or that he had a right to acquire or dispose of it as he did; or 

(c) The defendant was physically incapacitated and unable to request or 
obtain permission of the owner to retain the property; or 

(d) The property was in such a condition, through no fault of the 
defendant, that it could not be returned within the requisite time after 
receipt of proper notice. 

(5) Any person convicted of the offense of theft under this section shall be: 

(a) Guilty of a misdemeanor when the value of the personal property is 
less than One Thousand Dollars ($1,000.00) and may be punished by a fine 
of not more than Two Hundred Fifty Dollars ($250.00), or by imprisonment 
in the county jail for a term of not more than six (6) months, by both such fine 
and imprisonment if the court finds substantial and compelling reasons why 
the offender cannot be safely and effectively supervised in the community, is 
not amenable to community-based treatment, or poses a significant risk to 
public safety. If such a finding is not made, the court shall suspend the 
sentence of imprisonment and impose a period of probation not exceeding 
one (1) year or a fine not exceeding Two Hundred Fifty Dollars ($250.00), or 
both. Any person convicted of a third or subsequent offense under this 
subsection where the value of the property is not less than Five Hundred 
Dollars ($500.00), shall be imprisoned in the Penitentiary for a term not 
exceeding three (3) years or fined an amount not exceeding One Thousand 
Dollars ($1,000.00); or 

(b) Guilty of a felony when the value of the personal property is One 
Thousand Dollars ($1,000.00) or more and punished by a fine of not more 
than One Thousand Dollars ($1,000.00), or by imprisonment in the State 
Penitentiary for a term of not more than five (5) years, or by both such fine 
and imprisonment. 
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SOURCES: Laws, 1987, ch. 352; Laws, 2014, ch. 457, § 20, eff from and after July 
1, 2014. 

Amendment Notes — The 2014 amendment, in (5)(a) and (5)(b), substituted "One 
Thousand Dollars ($1,000.00)" for "Two Hundred Fifty Dollars ($250.00)" in the first 
sentence; in (5)(a), inserted "may be" preceding "punished by a fine" and added the 
language beginning "if the court finds substantial" to the end of the paragraph; in (5)(b), 
substituted "five (5) years" for "three (3) years" near the end. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any felony violation, see § 99-19-73. 

RESEARCH REFERENCES 
CJS. 52B C.J.S., Larceny § 68. 

§ 97-17-65. Looting. 

(1) A person commits looting when he knowingly without authority of law 
or of the owner enters any home or dwelling, or upon any premises of another, 
or enters any commercial, mercantile, business or industrial building, plant or 
establishment, in which a normal security of property is not present by virtue 
of a hurricane, fire or vis major of any kind or by virtue of a riot, mob, or other 
human agency and obtains or exerts control over or injures or removes 
property of the owner. 

(2) Any person who commits looting shall be guilty of a felony and, upon 
conviction, such person shall be punished by imprisonment in the penitentiary 
for a period not to exceed fifteen (15) years or by a fine not to exceed ten 
thousand dollars ($10,000.00), or both such fine and imprisonment. 

(3) The fact that a person may be subject to prosecution under this section 
shall not bar his prosecution or punishment under the statutes relating to 
larceny or burglary, or under any other statute or ordinance to the extent that 
such would otherwise be permitted in the absence of this section. 

SOURCES: Codes, 1942, § 2257.5; Laws, 1968, ch. 348, §§ 1-3, eff from and after 
passage (approved July 11, 1968). 

Cross References — Larceny, see §§ 97-17-41 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 

ATTORNEY GENERAL OPINIONS 



The term "normal security" is defined 
according to its common and ordinary 
acceptation and meaning. It would remain 
a fact question in each case as to what the 
meaning of normal security might in- 
clude. Dunagan, Apr. 6, 2006, A.G. Op. 
06-0031. 



Since one convicted of the crime of loot- 
ing may or may not have taken property, 
looting does not necessarily constitute 
theft and is not a disenfranchising crime. 
Loftin, Sept. 6, 2006, A.G. Op. 06-0386. 
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RESEARCH REFERENCES 

Am Jur. 13 Am. Jur. Trials, Defending 
Minor Felony Cases §§ 1 et seq. 

§ 97-17-67. Malicious mischief. 

(1) Every person who shall maliciously or mischievously destroy, disfig- 
ure, or injure, or cause to be destroyed, disfigured, or injured, any property of 
another, either real or personal, shall be guilty of malicious mischief. 

(2) If the value of the property destroyed, disfigured or injured is One 
Thousand Dollars ($1,000.00) or less, it shall be a misdemeanor and may be 
punishable by a fine of not more than One Thousand Dollars ($1,000.00) or 
imprisonment in the county jail not exceeding twelve (12) months, or both if 
the court finds substantial and compelling reasons why the offender cannot be 
safely and effectively supervised in the community, is not amenable to 
community-based treatment, or poses a significant risk to public safety. If such 
a finding is not made, the court shall suspend the sentence of imprisonment 
and impose a period of probation not exceeding one (1) year or a fine of not 
more than One Thousand Dollars ($1,000.00), or both. Any person convicted of 
a third or subsequent offense under this subsection where the value of the 
property is not less than Five Hundred Dollars ($500.00), shall be imprisoned 
in the Penitentiary for a term not exceeding three (3) years or fined an amount 
not exceeding One Thousand Dollars ($1,000.00), or both. 

(3) If the value of the property destroyed, disfigured or injured is in excess 
of One Thousand Dollars ($1,000.00) but less than Five Thousand Dollars 
($5,000.00), it shall be a felony punishable by a fine not exceeding Ten 
Thousand Dollars ($10,000.00) or imprisonment in the Penitentiary not 
exceeding five (5) years, or both. 

(4) If the value of the property is Five Thousand Dollars ($5,000.00) or 
more but less than Twenty-f ive Thousand Dollars ($25,000.00), it shall be 
punishable by a fine of not more than Ten Thousand Dollars ($10,000.00) or 
imprisonment in the Penitentiary not exceeding ten (10) years, or both. 

(5) If the value of the property is Twenty-five Thousand Dollars 
($25,000.00) or more, it shall be punishable by a fine of not more than Ten 
Thousand Dollars ($10,000.00) or imprisonment in the Penitentiary not 
exceeding twenty (20) years, or both. 

(6) In all cases restitution to the victim for all damages shall be ordered. 
The value of property destroyed, disfigured or injured by the same party as 
part of a common crime against the same or multiple victims may be 
aggregated together and if the value exceeds One Thousand Dollars 
($1,000.00), shall be a felony. 

(7) For purposes of this statute, value shall be the cost of repair or 
replacement of the property damaged or destroyed. 

(8) Anyone who by any word, deed or act directly or indirectly urges, aids, 
abets, suggests or otherwise instills in the mind of another the will to so act 
shall be considered a principal in the commission of said crime and shall be 
punished in the same manner. 



859 



§ 97-17-67 



Crimes 



SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 7(2); 1857, ch. 64, art. 202; 
1871, § 2709; 1880, § 2919; 1892, § 1209; 1906, § 1287; Hemingway's 1917, 
§ 1019; 1930, § 1049; 1942, § 2281; Laws, 1962, ch. 319; Laws, 1968, ch. 357, 
§ 1; Laws, 2003, ch. 434, § 1; Laws, 2009, ch. 379, § 2; Laws, 2014, ch. 457, 
§ 21, eff from and after July 1, 2014. 

Amendment Notes — The 2014 amendment, in (2), substituted "One Thousand 
Dollars ($1,000.00)" for "Five Hundred Dollars ($500.00)," inserted "and may be" 
preceding "punishable" and substituted "imprisonment in the county jail not exceeding 
twelve (12) months" for "imprisonment not exceeding twelve (12) months in the county 
jail" and added the language beginning "if the court finds substantial" to the end of the 
paragraph; in (3), substituted "One Thousand Dollars ($1,000.00) but less than Five 
Thousand Dollars ($5,000.00)" for "Five Hundred Dollars ($500.00)"; added (4) and (5) 
and redesignated the remaining subsections accordingly. 

Cross References — Reports of students charged with misdemeanors, see §§ 37- 
11-29 et seq. 

Theft or destruction of court or other public records and papers, see § 97-9-3. 
Alteration, destruction or concealment of will, see § 97-9-77. 
Defacing or destroying public buildings, schools, churches, etc., see § 97-17-39. 
Crime of looting, see § 97-17-65. 

JUDICIAL DECISIONS 



1. In general. 

Evidence that defendant jumped on the 
hood of the victim's car and kicked the 
fender, causing $729.12 in damages was 
sufficient to support a malicious mischief 
conviction. Shaw v. State, 139 So. 3d 79 
(Miss. Ct. App. 2013). 

Section 21-13-19, which gives a munici- 
pal court the authority to try misdemean- 
ors and allows municipalities to incorpo- 
rate all state misdemeanors as municipal 
violations, does not bar the State from 
prosecuting misdemeanors committed 
within municipal boundaries; the effect of 
§ 21-13-19 is to allow more than one gov- 
ernmental entity to prosecute misde- 
meanors, as the statute simply grants 
municipalities the authority to make use 
of the legislature's classifications of mis- 
demeanors; thus, a county circuit court 
had original jurisdiction over a prosecu- 
tion for malicious mischief under this sec- 



tion, in spite of the defendant's argument 
that his violation constituted a municipal 
offense and that the case should have 
been heard by a municipal court. Collins v. 
State, 594 So. 2d 29 (Miss. 1992). 

It is unnecessary for an indictment un- 
der this section [Code 1942, § 2281] to 
specify the value of the property destroyed 
or the monetary amount of the damage, 
for in this respect it is only necessary to 
show destruction or injury of property and 
its disfiguration. Cain v. State, 253 Miss. 
368, 175 So. 2d 638 (1965). 

One maliciously injuring real property 
of another by tearing down and removing 
a fence therefrom is not guilty of malicious 
mischief. City of Greenville v. Laurent, 75 
Miss. 456, 23 So. 185 (1898). 

It is not necessary under this statute 
[Code 1942, § 2281] to aver that the acts 
were wilfully done, "maliciously" is 
enough. Funderburk v. State, 75 Miss. 20, 
21 So. 658 (1897). 



RESEARCH REFERENCES 

Am Jur. 52 Am. Jur. 2d, Malicious 59 Am. Jur. 2d, Parent and Child §§ 85 
Mischief and Related Offenses §§ 1, 3, 5, et seq. 
7, 8, 22. 
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§ 97-17-68. Coin operated devices; description of offenses and 
imposition of penalties; prosecution under this section does 
not bar prosecution or punishment under other statutes. 

(1) It shall be unlawful for any person: (a) to willfully open, enter, remove, 
break into or tamper with any parking meter, coin telephone or other 
coin-operated vending machine dispensing goods or services with the intent to 
commit a larceny therefrom; (b) to possess a key or device designed and 
intended by him to aid in the commission of larceny from any parking meter, 
coin telephone or other coin-operated vending machine dispensing goods or 
services; (c) to possess a drawing, print or mold of a key or device designed and 
intended by him to aid in the commission of larceny from any parking meter, 
coin telephone or other coin-operated vending machine dispensing goods or 
services; or (d) to break into or enter any parking meter, coin telephone or other 
coin-operated vending machine dispensing goods or services with the intent to 
steal therefrom. 

(2) Any person who violates any provision of this section shall be punished 
upon the first conviction by imprisonment in the county jail or sentenced to 
hard labor for the county for a period of not more than thirty (30) days, or by 
a fine of not more than Two Hundred Dollars ($200.00), or by both such fine 
and imprisonment. Upon any subsequent conviction, such person shall be 
punished by imprisonment in the county jail for a period of not less than six (6) 
months nor more than one (1) year, or by a fine of not more than Five Hundred 
Dollars ($500.00), or by both such fine and imprisonment. 

(3) The fact that a person may be subject to prosecution under this section 
shall not bar his prosecution or punishment under Section 97-17-67 relating to 
malicious mischief, under the statutes relating to larceny, or under any other 
statute or ordinance to the extent that such would otherwise be permitted in 
the absence of this section. 

SOURCES: Laws, 1974, ch. 356, §§ 1, 2; Laws, 2009, ch. 379, § 1, eff from and 
after July 1, 2009. 

RESEARCH REFERENCES 

ALR. Criminal prosecution based upon Criminal prosecutions for use of "blue 

breaking into or taking money or goods box" or similar device permitting user to 

from vending machine or other coin-oper- make long-distance telephone calls with- 

ated machine. 45 A.L.R.3d 1286. out incurring charges. 78 A.L.R.3d 449. 

§ 97-17-69. Repealed. 

Repealed by Laws, 1993, ch. 359, § 5, eff from and after July 1, 1993. 

[Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(72); 1857, ch. 64, art. 
196; 1871, § 2657; 1880, § 2907; 1892, § 1181; 1906, § 1259; Hemingway's 
1917, § 989; 1930, § 1017; 1942, § 2249] 
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Editor's Note — Former § 97-17-69 provided for the crime of receiving stolen 
property. Similar provisions are now found in § 97-17-70. 

§ 97-17-70. Receiving stolen property; dual charges of both 
stealing and receiving same property not to be brought 
against single defendant in same jurisdiction; penalties. 

(1) A person commits the crime of receiving stolen property if he inten- 
tionally possesses, receives, retains or disposes of stolen property knowing that 
it has been stolen or having reasonable grounds to believe it has been stolen, 
unless the property is possessed, received, retained or disposed of with intent 
to restore it to the owner. 

(2) The fact that the person who stole the property has not been convicted, 
apprehended or identified is not a defense to a charge of receiving stolen 
property. 

(3) (a) Evidence that the person charged under this section stole the 
property that is the subject of the charge of receiving stolen property is not 
a defense to a charge under this section; however, dual charges of both 
stealing and receiving the same property shall not be brought against a 
single defendant in a single jurisdiction. 

(b) Proof that a defendant stole the property that is the subject of a 
charge under this section shall be prima facie evidence that the defendant 
had knowledge that the property was stolen. 

(4) Any person who shall be convicted of receiving stolen property which 
exceeds One Thousand Dollars ($1,000.00) or more, but less than Five 
Thousand Dollars ($5,000.00) in value shall be punished by imprisonment in 
the custody of the State Department of Corrections for a term not exceeding 
five (5) years or by a fine of not more than Ten Thousand Dollars ($10,000.00), 
or both. 

(5) Any person who shall be convicted of receiving stolen property which 
exceeds Five Thousand Dollars ($5,000.00) or more but less than Twenty-five 
Thousand Dollars ($25,000.00) in value shall be punished by imprisonment in 
the custody of the State Department of Corrections for a term not exceeding 
ten (10) years or by a fine of not more than Ten Thousand Dollars ($10,000.00), 
or both. 

(6) Any person who shall be convicted of receiving stolen property which 
exceeds Twenty-five Thousand Dollars ($25,000.00) in value shall be punished 
by imprisonment in the custody of the State Department of Corrections for a 
term not exceeding twenty (20) years or by a fine of not more than Ten 
Thousand Dollars ($10,000.00), or both. 

(7) Any person who shall be convicted of receiving stolen property which 
does not exceed One Thousand Dollars ($1,000.00) in value may be punished 
by imprisonment in the county jail for not more than six (6) months or by a fine 
of not more than One Thousand Dollars ($1,000.00), or both if the court finds 
substantial and compelling reasons why the offender cannot be safely and 
effectively supervised in the community, is not amenable to community-based 
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treatment, or poses a significant risk to public safety. If such a finding is not 
made, the court shall suspend the sentence of imprisonment and impose a 
period of probation not exceeding one (1) year or a fine of not more than One 
Thousand Dollars ($1,000.00), or both. Any person convicted of a third or 
subsequent offense under this subsection where the value of the property is not 
less than Five Hundred Dollars ($500.00), shall be imprisoned in the Peniten- 
tiary for a term not exceeding three (3) years or fined an amount not exceeding 
One Thousand Dollars ($1,000.00), or both. 

SOURCES: Laws, 1993, ch. 359, § 1; Laws, 2003, ch. 499, § 4; Laws, 2005, ch. 511, 
§ 1; Laws, 2007, ch. 437, § 1; Laws, 2014, ch. 457, § 22, eff from and after 
July 1, 2014. 

Editor's Note — Similar provisions were formerly found in repealed § 97-17-69. 

Amendment Notes — The 2014 amendment, in (4), substituted "One Thousand 
Dollars ($1,000.00) or more, but less than Five Thousand Dollars ($5,000.00)" for "Five 
Hundred Dollars ($500.00)," "punished by imprisonment in" for "committed to,"and "five 
(5)" for "ten (10)"; in (5), substituted "exceeds Five Thousand Dollars ($5,000.00) or more 
but less than Twenty-five Thousand Dollars ($25,000.00)" for "does not exceed Five 
Hundred Dollars ($500.00)" and "in the custody of the State Department of Corrections 
for a term not exceeding ten (10) years or by a fine of not more than Ten Thousand 
Dollars ($10,000.00)" for "for not more than six (6) months or by a fine of not more than 
One Thousand Dollars ($1,000.00)"; added (6) and (7); and made minor stylistic 
changes. 

Cross References — Unlawful purchasing of derelict property from finder, see 
§ 89-17-27. 

Junk dealers required to keep records of copper, aluminum, and railroad track 
materials purchases, see § 97-17-71. 

Receiving things of value obtained by fraudulent use of credit card, see § 97-19-27. 
Buying or receiving embezzled goods, see § 97-23-23. 
Search warrant for stolen goods, see § 99-15-11. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony or misdemeanor violation, see § 99-19-73. 

JUDICIAL DECISIONS 



I. UNDER CURRENT LAW. 

1. In general. 

2. Evidence. 

3. Sufficiency of evidence. 

4. Instructions. 

5. Stealing and receiving the same prop- 

erty. 

6. -14. [Reserved for future use.] 

II. UNDER FORMER § 97-17-69. 

15. In general. 

16. Guilty knowledge. 

17. Accessories. 

18. Inference from possession of stolen 

goods. 

19. Indictment. 



20. Evidence. 

21. — Sufficiency. 

22. Instructions. 

23. Miscellaneous. 

I. UNDER CURRENT LAW. 

1. In general. 

Jury instruction on receiving stolen 
property in a case relating to burglary and 
larceny of a church was properly denied 
because no reasonable juror could have 
found defendant guilty of this offense due 
to defendant's admission, a co-defendant's 
testimony, and the items found in defen- 
dant's home during the execution of a 
search warrant. Dimaio v. State, 951 So. 
2d 581 (Miss. Ct. App. 2006). 
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The statutory requirements for the 
crime of receiving stolen property are:(l) 
the possession, receipt, retention or dispo- 
sition of personal property;(2) stolen from 
someone else; and (3) with knowledge or a 
reasonable belief that the property is sto- 
len. Washington v. State, 726 So. 2d 209 
(Ct. App. 1998). 

2. Evidence. 

Because defendant was found in posses- 
sion of a stolen vehicle after attempting to 
conceal his identity from law enforcement, 
and he offered no explanation of how he 
came into possession of the vehicle, nor 
did he ever allege at trial that the vehicle 
was borrowed, the trial court's denial of 
defendant's motion for a new trial did not 
amount to an abuse of discretion as the 
verdict was not against the overwhelming 
weight of the evidence. Kelly v. State, 124 
So. 3d 717 (Miss. Ct. App. 2013). 

Certificate of title and a bill of sale that 
were produced to the State during discov- 
ery were admissible into evidence because 
they were relevant under Miss. R. Evid. 
401, as a reasonable juror could conclude 
that, because defendant produced the 
fraudulent documents during discovery, 
he knew the vehicle was stolen. In addi- 
tion, to authentic the documents, the 
State had only to show that the docu- 
ments were what the State claimed them 
to be, and defendant offered no objection 
to their authenticity. Hayden v. State, 972 
So. 2d 525 (Miss. 2007). 

Evidence of the unexplained possession 
of recently stolen goods by one charged 
with unlawfully receiving them is admis- 
sible in a prosecution for the offense and is 
a strong circumstance to be considered 
with all the evidence in the case on the 
question of guilty knowledge. Washington 
v. State, 726 So. 2d 209 (Ct. App. 1998). 

3. Sufficiency of evidence. 

Evidence was sufficient to support de- 
fendant's conviction for possession of sto- 
len property because he knew or should 
have known that the vehicle was stolen as 
he misrepresented to law enforcement his 
identity during a roadblock, and he was 
driving with an unregistered license plate. 
Kelly v. State, 124 So. 3d 717 (Miss. Ct. 
App. 2013). 



Appellate court agreed with the State 
that the value of the stolen car was proven 
at trial where the defense introduced a 
purported bill of sale for the vehicle which 
defendant was driving; the bill of sale 
listed the purchase price at $1,500, which 
was more than the $250 needed on the 
charge of possession of stolen property. 
Hubbard v. State, 938 So. 2d 287 (Miss. 
Ct. App. 2006), writ of certiorari denied by 
937 So. 2d 450, 2006 Miss. LEXIS 543 
(Miss. 2006). 

Defendant contended that the evidence 
showed that he stole the motorcycle and 
trailer and thus the evidence was insuffi- 
cient to sustain his conviction of receiving 
stolen property under Miss. Code Ann. 
§ 97-17-70; however, if the statute no lon- 
ger required that there be evidence that 
someone else stole the property, then ob- 
viously the issue had no merit. Ezell v. 
State, 956 So. 2d 315 (Miss. Ct. App. 
2006). 

Evidence was sufficient to enable a rea- 
sonable juror to conclude that defendant 
knew or reasonably should have known 
that the motorcycle and trailer were sto- 
len property because, inter alia: (1) on 
February 14, 2004, the owners told him 
that their motorcycle and trailer had been 
stolen; and (2) defendant had been to the 
owners' house and from where he was 
standing in their driveway could see the 
motorcycle and trailer, so he was familiar 
with them; thus, the evidence was suffi- 
cient to sustain defendant's conviction for 
receipt of stolen property Ezell v. State, 
956 So. 2d 315 (Miss. Ct. App. 2006). 

Although the sole evidence of the value 
of the stolen motorcycle and trailer was 
their original purchase prices, which 
were, respectively, $5,600 in 2000 and 
$500 plus a trailer in trade, a reasonable 
jury could have inferred that the motor- 
cycle and trailer had market values in 
excess of $500 at the times of their know- 
ing possession by defendant; thus, the 
evidence was sufficient to sustain defen- 
dant's conviction of two counts of receiving 
stolen property valued in excess of $500. 
Ezell v. State, 956 So. 2d 315 (Miss. Ct. 
App. 2006). 

Sufficient evidence supported defen- 
dant's conviction for receiving stolen prop- 
erty, a truck, in violation of Miss. Code 
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Ann. § 97-17-70(1) as defendant bought 
the $35,000 truck for $12,000, was not 
given any paperwork, bill of sale or title, 
and did not purchase a tag or insurance 
for the truck. Long v. State, 933 So. 2d 
1056 (Miss. Ct. App. 2006). 

Where defendant was charged with pos- 
session of stolen property, the jury was 
presented with absolutely no evidence of 
the stolen truck's value. There was insuf- 
ficient evidence to support a felony convic- 
tion for possession of stolen property pur- 
suant to Miss. Code Ann. § 97-17-70(3); 
instead, defendant was guilty of misde- 
meanor possession of stolen property. Rog- 
ers v. State, 920 So. 2d 550 (Miss. Ct. App. 
2006). 

Defendant's motion for judgment not- 
withstanding the verdict or, alternatively, 
a new trial, was properly denied, as his 
argument that he did not "knowingly" 
receive the stolen property, just after the 
subject burglary, was controverted by the 
testimony of the three men who did com- 
mit the burglary, and the jury verdict was 
not against the overwhelming weight of 
the evidence given the identity of the 
stolen items and the testimony of said 
three men, who stated that the stolen 
items were traded to defendant for mari- 
juana. In sum, the jury was presented 
with two versions of what happened, and 
found the State's version more credible, 
and accordingly, allowing the verdict to 
stand did not constitute an unconscio- 
nable injustice. Primas v. State, 915 So. 2d 
1095 (Miss. Ct. App. 2005). 

Defendant's conviction for receiving sto- 
len goods in violation of Miss. Code Ann. 
§ 97-17-70 was vacated because defen- 
dant could not be convicted of receiving 
stolen goods, where the evidence showed 
she was guilty of larceny of the goods in 
question. There was no evidence that de- 
fendant received the gun from a third 
person who had stolen it, rather, the evi- 
dence showed that the weapon belonged to 
her ex-husband, that it had been reported 
stolen, and that she was required to re- 
turn it if she found it in her home after 
their divorce, but that she had not yet 
returned it. Young v. State, 908 So. 2d 819 
(Miss. Ct. App. 2005). 

State proved that defendant intention- 
ally possessed, received, retained or dis- 



posed of stolen property knowing that it 
had been stolen where defendant's having 
the stolen property in his personal auto- 
mobile, his selling it far below market 
price, and the secretive way in which he 
secured a buyer provided the jurors rea- 
son to find defendant had guilty knowl- 
edge sufficient to support guilt; since de- 
fendant provided no explanation of his 
possession of the recently stolen goods, 
this would lead a reasonable person to 
believe the property was stolen. Russell v. 
State, 844 So. 2d 506 (Miss. Ct. App. 
2003). 

Evidence was insufficient to establish 
that a stolen stereo and a stolen flashlight 
received by the defendant had a value of 
more than $250 so that the evidence only 
supported a conviction under subsection 
(4), rather than subsection (3); the owner 
of the stolen property had testified that he 
paid $600 for the stereo two and a half 
years before the theft and $110 for the 
flashlight a year prior to the crime and 
that both items were still in good condi- 
tion, but there was no testimony from 
anyone familiar with the market value of 
these items. Williams v. State, 763 So. 2d 
186 (Miss. Ct. App. 2000). 

Circumstantial evidence, when viewed 
in the light most favorable to the state, 
supported the jury verdict finding the de- 
fendant guilty of receiving stolen property 
and conspiracy to receive stolen property 
where the state showed that a pattern 
existed wherein vehicle identification 
number plates from older vehicles were 
placed onto newer stolen vehicles to pre- 
vent recovery by the lawful owner. Wash- 
ington v. State, 726 So. 2d 209 (Ct. App. 
1998). 

4. Instructions. 

Because defendant was in possession of 
the stolen vehicle and an eyewitness tes- 
tified that defendant had possessed the 
vehicle for at least three to four months 
prior to his arrest, there was direct evi- 
dence of the crime of possession of stolen 
property presented, and the trial court 
properly refused to give a two-theory jury 
instruction. Kelly v. State, 124 So. 3d 717 
(Miss. Ct. App. 2013). 

Trial judge did not err in denying defen- 
dant's request for lesser offense instruc- 
tions on accessory after the fact and/or 
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receiving stolen goods, Miss. Code Ann. 
§§ 97-17-70 and 97-1-5, as these lesser 
offenses were separate and distinct from 
those charged, and there was no eviden- 
tiary basis to support the requisite knowl- 
edge element for either instruction. 
Brazzle v. State, 13 So. 3d 810 (Miss. 
2009). 

In a case involving burglary of a busi- 
ness, defendant was not entitled to receive 
an instruction on misdemeanor receipt of 
stolen property under Miss. Code Ann. 
§ 97-17-70(4) because the only evidence of 
the value of stolen property was offered by 
an owner, and he stated it was worth 
$3,500. Lindsey v. State, 990 So. 2d 270 
(Miss. Ct. App. 2008). 

5. Stealing and receiving the same 

property. 

Defendant's conviction for receiving sto- 
len property had to be reversed because he 
was indicted and tried for the crimes of 
grand larceny and receiving stolen prop- 
erty and the receiving-stolen-property 
statute unequivocally told prosecutors not 
to indict a person for both stealing and 
receiving the same property against a 
single defendant in a single jurisdiction. 
Davis v. State, — So. 3d — , 2014 Miss. 
App. LEXIS 99 (Miss. Ct. App. Feb. 25, 
2014). 

6. -14. [Reserved for future use.] 

II. UNDER FORMER § 97-17-69. 

15. In general. 

"Received" within the meaning of for- 
mer § 97-17-69 is not limited to physical 
receipt. Receipt of stolen property is con- 
tinuing conduct and includes handling 
thereafter; the act encompasses a "con- 
tinuous course of receiving." Physical pos- 
session of the property is not required nor 
is exclusive control or dominion. It is ad- 
equate that the prosecution prove that the 
property was subject to the defendant's 
dominion and control. Thus, a defendant 
could be convicted of receiving stolen 
property where he aided others in their 
handling of stolen guns and substantially 
facilitated their continued dominion, con- 
trol and ultimately, disposition of the 
guns, even though he never physically 
handled the guns and may never have 



possessed or controlled the guns. Davis v. 
State, 586 So. 2d 817 (Miss. 1991). 

Under state's evidence showing that the 
defendant was present, aiding, abetting 
and participating in the theft of a com- 
bine, he should have been charged with 
grand larceny, and his conviction of receiv- 
ing stolen property was improper, requir- 
ing reversal. Hentz v. State, 489 So. 2d 
1386 (Miss. 1986). 

The statutes making the receiving of 
stolen goods a substantive offense are not 
intended to punish the thief by way of a 
double penalty but are directed against 
those who would make theft easy or prof- 
itable, and it is elementary that one who 
steals property cannot be convicted of re- 
ceiving, concealing or aiding in concealing 
the property stolen. Anderson v. State, 232 
So. 2d 364 (Miss. 1970), but see Knowles v. 
State, 341 So. 2d 913 (Miss. 1977). 

Where, pursuant to an offer by the de- 
fendant to theft victim to obtain the re- 
turn of his stolen property for a payment 
of $200, the defendant met the victim in a 
place where he was under the observation 
of a police detective, produced the stolen 
articles and received the $200 which the 
detective took from defendant's hand 
when he placed him under arrest for re- 
ceiving stolen property, there was no vio- 
lation of defendant's right of privacy or 
right of due process, and a search warrant 
was unnecessary for the stolen articles 
were seen in defendant's possession prior 
to his arrest. Bennett v. State, 211 So. 2d 
520 (Miss. 1968), appeal dismissed, cert, 
denied, 393 U.S. 320, 89 S. Ct. 555, 21 L. 
Ed. 2d 515 (1969). 

Where defendant was punished under a 
statute providing generally for punish- 
ment upon conviction of receiving stolen 
goods and the indictment charged receipt 
of stolen property alleging the value of 
$21, the defendant should have been sen- 
tenced under statute providing for pun- 
ishment of such offense as petit larceny. 
Jones v. State, 215 Miss. 355, 60 So. 2d 
805 (1952). 

Where defendant received a ring and 
put it in hiding, and thereby exercised 
control and dominion over it, this was 
sufficient under the terms of this section 
[Code 1942, § 2249] of receiving stolen 
property, even though the defendant had 
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the ring in his manual possession for a 
very short time. Daniel v. State, 212 Miss. 
223, 54 So. 2d 272 (1951). 

One who receives stolen car from thief, 
knowing it was stolen, and after assuring 
thief that if he would steal and bring him 
a good car defendant would receive and 
pay for it, is not guilty of larceny but of 
receiving stolen goods. Harper v. State, 
207 Miss. 733, 43 So. 2d 183 (1949). 

This section [Code 1942, § 2249] and 
Code 1942, § 2538 are inconsistent, and 
since the legislature has seen fit to amend 
the latter section, such section is control- 
ling as the last pronouncement of the 
legislature. Crowell v. State, 195 Miss. 
427, 15 So. 2d 508 (1943). 

One convicted of receiving stolen prop- 
erty, consisting of an automobile tire of the 
value of less than $25, cannot be sen- 
tenced to a term in the state penitentiary 
but can only be punished as for petit 
larceny. Crowell v. State, 195 Miss. 427, 15 
So. 2d 508 (1943). 

In view of the phrase "buy or receive," 
either the buying or receiving of property, 
knowing it to be stolen, is an offense under 
the statute. Claxton v. State, 185 Miss. 
426, 187 So. 877 (1939). 

The distinction between a felony and a 
misdemeanor, dependent upon the value 
of the property involved, does not exist 
under the statute denouncing the offense 
of receiving stolen property. Claxton v. 
State, 185 Miss. 426, 187 So. 877 (1939). 

The value of the goods is immaterial 
under this section [Code 1942, § 2249] so 
that a person receiving stolen property 
knowing it to be such, in the manner 
denounced by the statute, is guilty of a 
felony, regardless of the value of such 
property; although the punishment, in the 
discretion of the court, may be a sentence 
to the penitentiary, or by imprisonment in 
the county jail, or by a fine named in the 
statute. Claxton v. State, 185 Miss. 426, 
187 So. 877 (1939). 

16. Guilty knowledge. 

The evidence was sufficient to present a 
jury issue on whether the defendant knew 
that property was stolen when he received 
it, where the defendant initially falsely 
denied to the arresting officer that he had 
received the property. Minter v. State, 583 
So. 2d 973 (Miss. 1991). 



The evidence was insufficient to estab- 
lish that the defendant received stolen 
property with knowledge that it was sto- 
len from another, where a stolen tool box 
and tools were recovered from the defen- 
dant's residence, the only proof relevant to 
the issue of guilty knowledge was testi- 
mony that the name of the farm from 
which the tools were stolen was located 
underneath the lid of the tool box and that 
a few of the tools left inside the box were 
marked with the name of one of the farm's 
employees, neither the tools nor the tool 
box were identified and introduced into 
evidence and therefore the jury did not 
have an opportunity to observe the nature 
of the markings, nothing in the official 
record suggested that the defendant could 
have read the markings, and there was no 
proof that any one or more of the tools 
contained in the box at the time it was 
recovered were a part and parcel of the 
tools originally stolen. Tubwell v. State, 
580 So. 2d 1264 (Miss. 1991). 

Defendant had been erroneously adjudi- 
cated delinquent child under Youth Court 
Act, for receipt of stolen property, where 
evidence offered by state showed only that 
defendant acquired possession of property 
from friend, and failed to prove either 
defendant's knowledge, or such circum- 
stances that would constitute defendant's 
knowledge that property was stolen when 
defendant received it. In re W.B., 515 So. 
2d 1175 (Miss. 1987). 

Guilty knowledge is the gist of the of- 
fense of receiving stolen property. Whatley 
v. State, 490 So. 2d 1220 (Miss. 1986). 

Defendant was entitled to a reversal of 
his conviction under former § 97-17-69 of 
knowingly possessing stolen property, 
where the only proof the State presented 
that went to guilty knowledge was the 
argument that a postal receipt located in a 
storeroom in which some the stolen mer- 
chandise was located meant that the de- 
fendant must have known that the receipt 
represented stolen merchandise, in that 
the State failed to meet its burden of proof 
in establishing that the defendant knew 
that the merchandise was stolen. Thomp- 
son v. State, 457 So. 2d 953 (Miss. 1984). 

In order for the state to prove guilty 
knowledge, as required by this section in a 
prosecution for receiving stolen property, 
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it must be established that defendant re- 
ceived the property under circumstances 
that would lead a reasonable person to 
believe it to be stolen. Ellett v. State, 364 
So. 2d 669 (Miss. 1978). 

In order to be convicted for receiving 
stolen property it is not necessary that the 
accused personally witnessed the theft of 
the property in question, and if a person 
has knowledge from facts and circum- 
stances which should convince a reason- 
able person that property has been stolen, 
in such situation the rule is that in a legal 
sense he knew the property was stolen. 
Brown v. State, 281 So. 2d 924 (Miss. 
1973). 

A judgment of conviction for receiving 
stolen property would be reversed where 
the testimony in the light most favorable 
to the state proved that the defendant had 
in his possession property that was re- 
cently stolen, but there was no evidence 
that he received it knowing it to have been 
stolen, for guilty knowledge is the gist of 
the offense of receiving stolen goods, and 
such knowledge must be both alleged and 
proved. Johnson v. State, 247 So. 2d 697 
(Miss. 1971). 

Where the transaction between one 
charged with receiving stolen goods and 
another is such as to convince him, or 
should do so, that the articles were stolen, 
and he received them, he has knowledge 
to make him guilty of the offense charged. 
Bennett v. State, 211 So. 2d 520 (Miss. 
1968), appeal dismissed, cert, denied, 393 
U.S. 320, 89 S. Ct. 555, 21 L. Ed. 2d 515 
(1969). 

Where the defendant knew where the 
ring was hidden and led the officers to it 
and gave it to them, and from this the jury 
would have been justified in finding that 
he had it in his possession and, there 
being no explanation as to why he had it 
in his possession, the statements to the 
officers and actions of defendant in the 
matter were sufficient to make an issue 
for decision by the jury on the question 
whether the defendant had knowledge of 
the stolen character of the property. Dan- 
iel v. State, 212 Miss. 223, 54 So. 2d 272 
(1951). 

Word "knowing" means if person has 
information which should convince him 
property has been stolen. Francis v. State, 
154 Miss. 176, 122 So. 372 (1929). 



By knowing them to be stolen is not 
meant that the defendant should have 
witnessed the theft. If the transaction is 
such as to convince him that the property 
was stolen and he receives it, he has 
knowledge to make him guilty. Sartorious 
v. State, 24 Miss. 602 (1852); Frank v. 
State, 67 Miss. 125, 6 So. 842 (1889). 

17. Accessories. 

A man who agreed to purchase goods 
which others intended to steal, who sup- 
plied a tractor to be used during the theft, 
who was not present during the commis- 
sion of the crime, but who received stolen 
goods, could be convicted both as an acces- 
sory before the fact and as a receiver of 
stolen property (ovrlg Anderson v. State 
(Miss) 232 So. 2d 364, to the extent that it 
holds that an accessory before the fact to 
larceny not present at the actual caption 
and asportation of the stolen goods may 
not be convicted of knowingly receiving 
stolen property). Knowles v. State, 341 So. 
2d 913 (Miss. 1977). 

Where it was shown that the defendant 
made arrangements for two cows to be 
clandestinely taken from the owner's 
property, the defendant was an accessory 
before the fact of larceny and thus was 
deemed and considered to be a principal 
and could not be convicted on a charge of 
receiving stolen property, knowing the 
same to have been stolen, notwithstand- 
ing that the defendant received the cows 
into his possession after the taking. An- 
derson v. State, 232 So. 2d 364 (Miss. 
1970), but see Knowles v. State, 341 So. 2d 
913 (Miss. 1977). 

One who steals property, or who is ac- 
cessory before fact to grand larceny can- 
not be convicted of receiving, concealing, 
or aiding in concealing, the property sto- 
len. Thomas v. State, 205 Miss. 653, 39 So. 
2d 272 (1949). 

One who drives his car to seed house 
door, after midnight, and assists in load- 
ing fertilizer in car after two other persons 
have unlocked door, entered seed house 
and brought fertilizer to door, is actually 
present, aiding, abetting, and participat- 
ing in theft of fertilizer and is a principal 
guilty of larceny and not of receiving sto- 
len property. Thomas v. State, 205 Miss. 
653, 39 So. 2d 272 (1949). 
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Verdict finding defendant guilty as 
"accessor to the crime" was too vague, 
uncertain and indefinite to support a con- 
viction of grand larceny, where the evi- 
dence pointed strongly to another who 
actually took the money, since it could not 
be ascertained whether the jury meant, by 
"accessor," that defendant was guilty as 
accessor before or after the larceny or that 
the defendant had received the money 
from another knowing it to have been 
stolen, and the defects of the verdict were 
not cured by statute pertaining to jeofails. 
McDougal v. State, 199 Miss. 39, 23 So. 2d 
920 (1945). 

Son was not guilty of receiving stolen 
property above the value of $25 for help- 
ing his father in unloading the property 
and subsequently, after the theft was dis- 
covered and an investigation begun, in 
assisting his father in carrying the prop- 
erty to some nearby woods, notwithstand- 
ing that the father was guilty of such 
offense. Reese v. State, 198 Miss. 843, 23 
So. 2d 694 (1945). 

18. Inference from possession of sto- 
len goods. 

In a prosecution for the offense of re- 
ceiving stolen goods, it was reversible er- 
ror for the state to obtain an instruction 
that if the evidence showed that the goods 
were found in the defendant's possession, 
and he gave no satisfactory explanation of 
such possession, there arose a presump- 
tion or inference of fact that the defendant 
received said goods knowing the same to 
have been lately taken, stolen and carried 
away. Mansfield v. State, 231 So. 2d 774 
(Miss. 1970). 

Where circumstances warrant the con- 
clusion that certain specified articles were 
stolen by another, and they are traced to 
the possession of the defendant under 
circumstance sufficient to make him be- 
lieve they were stolen, this is sufficient to 
uphold a conviction, for knowledge that 
the articles were stolen does not mean 
that the defendant should personally have 
witnessed the theft. Bennett v. State, 211 
So. 2d 520 (Miss. 1968), appeal dismissed, 
cert, denied, 393 U.S. 320, 89 S. Ct. 555, 
21 L. Ed. 2d 515 (1969). 

Presumption of guilt held to arise from 
unexplained possession of goods recently 



stolen. Autman v. State, 126 Miss. 629, 89 
So. 265 (1921). 

19. Indictment. 

Defendant's indictment for receiving or 
possessing athletic wear which was stolen 
and exceeded a value of over $500 was 
sufficient to inform him as to the charges 
he was facing such that he had a fair 
opportunity to prepare a defense; it was of 
no instance that the indictment did not 
list each individual cap, sweatshirt, or 
pair of tennis shoes since the purpose of 
an indictment is to inform defendant, with 
some measure of certainty, as to the na- 
ture of the charges brought against him. 
Tucker v. State, 47 So. 3d 164 (Miss. Ct. 
App. 2009), reversed by 47 So. 3d 135, 
2010 Miss. LEXIS 573 (Miss. 2010). 

Indictment which fairly tracked lan- 
guage of statute was not fatally defective 
in failing to allege ownership of allegedly 
stolen property, where defendant was con- 
victed of receiving stolen property. Cum- 
mins v. State, 515 So. 2d 869 (Miss. 1987), 
overruled on other grounds, Morgan v. 
State, 703 So. 2d 832 (Miss. 1977). 

It is unnecessary to allege any specific 
or unlawful intent in an indictment drawn 
under this section [Code 1942, § 2249] 
and following its wording. Chavers v. 
State, 215 So. 2d 880 (Miss. 1968). 

Where defendant was charged with un- 
lawfully receiving six sacks of ammonium 
nitrate, indictment stating the words "six 
sacks of ammonium nitrate," was suffi- 
cient in designation and describing the 
property charged to have been stolen. 
Jones v. State, 215 Miss. 355, 60 So. 2d 
805 (1952). 

Where an amendment to an indictment 
charging the receipt of stolen property did 
not vary the description but merely 
supplemented it, the amendment did not 
constitute a new case or a new description 
which would prevent the accused from 
understanding the offense with which he 
was charged. Jones v. State, 215 Miss. 
355, 60 So. 2d 805 (1952). 

An indictment charging the receipt of 
stolen property, which described the prop- 
erty as a certain diamond ring, a better 
description of said diamond ring being to 
the grand jurors unknown, was sufficient. 
Daniel v. State, 212 Miss. 223, 54 So. 2d 
272 (1951). 
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The use of the words "buy or obtain" in 
an indictment, and the omission of the 
word "taken" in connection with the alle- 
gation that the defendant knew the prop- 
erty to be feloniously taken, sufficiently 
charged the offense under the statute, the 
words used in the indictment being syn- 
onymous with the words used in the stat- 
ute. Claxton v. State, 185 Miss. 426, 187 
So. 877 (1939). 

Indictment charging receiving stolen 
goods held sufficient without alleging un- 
lawful intent. Renfrow v. State, 154 Miss. 
523, 122 So. 750 (1929). 

Indictment for receiving stolen prop- 
erty, which fails to describe the property 
with the same particularity as is required 
in an indictment for larceny, is bad on 
demurrer. Wells v. State, 90 Miss. 516, 43 
So. 610 (1907). 

20. Evidence. 

False testimony of confessed thief, who 
was only witness who could establish ele- 
ments of indictment which alleged that 
property was stolen, was of such impor- 
tance that suppression of evidence with 
which defendant could have impeached 
thief's testimony denied defendant right 
to fair trial. Cummins v. State, 515 So. 2d 
869 (Miss. 1987), overruled on other 
grounds, Morgan v. State, 703 So. 2d 832 
(Miss. 1977). 

Evidence of flight by defendant's 
coindictee and of alleged false statements 
made by coindictee to police concerning 
identity are inadmissible in trial of defen- 
dant on charge of receiving stolen prop- 
erty in absence of proof of conspiracy or 
concerted action. Van v. State, 477 So. 2d 
1350 (Miss. 1985). 

Admission of testimony in a grand lar- 
ceny prosecution of a witness, who had 
been indicted for receiving the property 
involved in the theft, which was not con- 
tradicted, was not improbable, and was 
reasonable, was not error, even though the 
witness testified that he had an agree- 
ment with the state that if he told the 
truth the charges against him would be 
dropped. Hoke v. State, 232 Miss. 329, 98 
So. 2d 886 (1957). 

Defendant charged with receiving sto- 
len goods cannot be convicted of that of- 
fense on evidence which shows that he is 
guilty of larceny of the goods received. 



Thomas v. State, 205 Miss. 653, 39 So. 2d 
272 (1949). 

If two persons be jointly indicted and 
tried together for receiving stolen prop- 
erty, evidence of a separate receiving by 
one without the knowledge or consent of 
the other is not admissible over the objec- 
tion of that other. Wheeler v. State, 76 
Miss. 265, 24 So. 310 (1898). 

21. —Sufficiency. 

Trial court's decision to deny defen- 
dant's motion for a directed verdict of 
acquittal during a receiving stolen prop- 
erty trial was proper because several wit- 
nesses testified that defendant attempted 
to cash a large amount of irregular money 
orders over the period of a few days; it was 
up to the jury to weigh this testimony with 
defendant's explanation of events. Massey 
v. State, 863 So. 2d 1019 (Miss. Ct. App. 
2004). 

The evidence was insufficient to support 
a conviction of receiving stolen property 
where the State proved that the stolen 
skidder was in a heavily wooded area 
which no one other than the defendant 
and the co-defendant entered during three 
days of police surveillance, that the defen- 
dant had some control and dominion over 
the skidder, and that he intended to sell 
parts from it, but did not show how the 
defendant came into possession of the 
skidder. The State failed to prove the 
defendant's "guilty knowledge" in that 
there was no evidence that the defendant 
received the stolen skidder knowing it to 
be stolen. Lewis v. State, 573 So. 2d 713, 
29 A.L.R.5th 766 (Miss. 1990). 

Defendant was entitled to directed ver- 
dict where the evidence merely estab- 
lished that he had had possession of a 
recently stolen generator, which was 
worth more than $100, and which had 
been sold or pawned by him for $20. 
Whatley v. State, 490 So. 2d 1220 (Miss. 
1986). 

In a prosecution under this section 
[Code 1942, § 2249], testimony of wit- 
nesses that they stole cotton, took it to 
defendant's house late at night, and ad- 
vised him that it was stolen, is adequately 
corroborated by the testimony of one from 
whom it was stolen that he followed 
tracks from his cotton house to the home 
of the witnesses, and that at fences pieces 
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of cotton were on the ground. Fielder v. 
State, 235 Miss. 44, 108 So. 2d 590 (1959). 

In a prosecution for receiving stolen 
property at a value of over $25.00, where 
the defendant did not object to testimony 
relative to his oral confession made to a 
deputy sheriff and another, on the ground 
that there was no corroborative evidence 
of the corpus delicti aside from the confes- 
sion, the confession was properly admit- 
ted, and, when considered along with ex- 
isting corroborative evidence, amply 
warranted a verdict of guilty. Allen v. 
State, 230 Miss. 740, 93 So. 2d 844 (1957). 

Testimony of three accomplices, which 
was reasonable, and was not improbable, 
or self contradictory, or substantially im- 
peached, was sufficient to sustain a con- 
viction. Walker v. State, 229 Miss. 540, 91 
So. 2d 548 (1956). 

A conviction for receiving stolen goods, 
based on evidence showing defendant 
guilty of larceny, cannot be sustained. 
Manning v. State, 129 Miss. 179, 91 So. 
902 (1922). 

Ownership must be proven as laid in 
indictment. McAlpin v. State, 123 Miss. 
528, 86 So. 339 (1920). 

Under an indictment for receiving sto- 
len goods, proof that the defendant him- 
self stole them will not convict. Sartorious 
v. State, 24 Miss. 602 (1852); Frank v. 
State, 67 Miss. 125, 6 So. 842 (1889). 

22. Instructions. 

Although former § 97-17-69 implicitly 
requires felonious intent, record reflected 
that jury instruction was not improper 
where it sufficiently tracked statute and 
there was ample evidence of defendant's 
wrongful intent. Cummins v. State, 515 
So. 2d 869 (Miss. 1987), overruled on 
other grounds, Morgan v. State, 703 So. 2d 
832 (Miss. 1977). 

Instruction regarding offense of receiv- 
ing stolen property may not assume as 
true that defendant was acting in concert 
with alleged accomplices and that prop- 
erty sold by defendant was feloniously 
stolen. Van v. State, 477 So. 2d 1350 (Miss. 
1985). 



An instruction which assumes as true a 
material fact, the truth of which is for the 
determination of the jury, is erroneous. 
Church v. State, 288 So. 2d 855 (Miss. 
1974). 

In a prosecution for receiving stolen 
property, a requested instruction that the 
persons from whom it was received are 
subject to prosecution for grand larceny is 
properly refused. Fielder v. State, 235 
Miss. 44, 108 So. 2d 590 (1959). 

In a prosecution for receiving stolen 
property an instruction to the jury that 
unexplained flight is a circumstance from 
which an inference of guilt may be drawn 
and considered with all other facts and 
circumstances connected with the case 
was in error where the accused gave an 
entirely plausible and uncontradicted ex- 
planation of the reason why he had been 
absent from the county. Eubanks v. State, 
227 Miss. 162, 85 So. 2d 805 (1956). 

An instruction that, if property is shown 
to have been recently stolen, or if the 
property was of a nature which would 
indicate or from which to a reasonable 
man would indicate its being stolen, or if 
the property bore marks sufficient to give 
the defendant a knowledge of its owner- 
ship when received by him, there is a 
presumption that the defendant had 
knowledge of its being stolen, is fatally 
erroneous. Pettus v. State, 200 Miss. 397, 
27 So. 2d 536 (1946). 

Refusal of the court to instruct the jury 
that it must find the value of the property 
in a prosecution for receiving stolen prop- 
erty was not error, although the state in 
its instructions treated the matter as 
though the value, in order to become a 
felony, must exceed $25. Claxton v. State, 
185 Miss. 426, 187 So. 877 (1939). 

23. Miscellaneous. 

A Negro convicted of feloniously receiv- 
ing stolen property was not entitled to a 
new trial upon the ground of unproven 
allegations of prejudice against members 
of his race by the jurors, which tried him, 
where no objection had been made to the 
qualifications of the juror before the jury 
had been impaneled and sworn. Walker v. 
State, 229 Miss. 540, 91 So. 2d 548 (1956). 
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notice; recovery of metal property by rightful owner; resti- 
tution to dealer by unlawful seller; false statement of own- 
ership; cash transactions for purchase of scrap metal pro- 
hibited; failure to maintain appropriate records; interstate 
transportation of metal property; purchase and possession 
of metal beer kegs and/or metal syrup tanks generally used 
by soft drink industry prohibited except in limited circum- 
stances; sales and purchases of bronze memorials prohib- 
ited except in limited circumstances; purchase of utility 
access covers or metal property identified as belonging to 
political subdivision except in limited circumstances; pur- 
chases of metal property from minors prohibited; limitation 
on hours of purchase; penalties. 

(1) For the purposes of this section, the following terms shall have the 
meanings ascribed in this section: 
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(a) "Railroad materials" means any materials, equipment and parts 
used in the construction, operation, protection and maintenance of a 
railroad. 

(b) "Copper materials" means any copper wire, bars, rods or tubing, 
including copper wire or cable or coaxial cable of the type used by public 
utilities, common carriers or communication services providers, whether 
wireless or wire line, copper air conditioner evaporator coil or condenser, 
aluminum copper radiators not attached to a motor vehicle, or any combi- 
nation of these. 

(c) "Aluminum materials" means any aluminum cable, bars, rods or 
tubing of the type used to construct utility, communication or broadcasting 
towers, aluminum utility wire and aluminum irrigation pipes or tubing. 
"Aluminum materials" does not include aluminum cans that have served 
their original economic purpose. 

(d) "Law enforcement officer" means any person appointed or employed 
full time by the state or any political subdivision thereof, or by the state 
military department as provided in Section 33-1-33, who is duly sworn and 
vested with authority to bear arms and make arrests, and whose primary 
responsibility is the prevention and detection of crime, the apprehension of 
criminals and the enforcement of the criminal traffic laws of this state or the 
ordinances of any political subdivision thereof. 

(e) "Metal property" means materials as denned in this section as 
railroad track materials, copper materials and aluminum materials and 
electrical, communications or utility brass, metal covers for service access 
and entrances to sewers and storm drains, metal bridge pilings, irrigation 
wiring and other metal property attached to or part of center pivots, grain 
bins, stainless steel sinks, catalytic converters not attached to a motor 
vehicle and metal beer kegs. Metal property does not include ferrous 
materials not listed in this section. 

(f) "Person" means an individual, partnership, corporation, joint ven- 
ture, trust, limited liability company, association or any other legal or 
commercial entity. 

(g) "Personal identification card" means any government issued photo- 
graphic identification card. 

(h) "Photograph" or "photographically" means a still photographic im- 
age, including images captured in digital format, that are of such quality 
that the persons and objects depicted are clearly identifiable. 

(i) "Purchase transaction" means a transaction in which a person gives 
consideration in exchange for metal property. 

(j) "Purchaser" means a person who gives consideration in exchange for 
metal property. 

(k) "Record" or "records" means a paper, electronic or other method of 
storing information. 

(/) "Scrap metal dealer" means any person who is engaged, from a fixed 
location or otherwise, in the business of paying compensation for metal 
property that has served its original economic purpose, whether or not the 
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person is engaged in the business of performing the manufacturing process 
by which metals are converted into raw material products consisting of 
prepared grades and having an existing or potential economic value. 

(2) Every scrap metal dealer or other purchaser shall keep an accurate 
and legible record in which he shall enter the following information for each 
purchase transaction: 

(a) The name, address and age of the person from whom the metal 
property is purchased as obtained from the seller's personal identification 
card; 

(b) The date and place of each acquisition of the metal property; 

(c) The weight, quantity or volume and a general physical description of 
the type of metal property, such as wire, tubing, extrusions or casting, 
purchased in a purchase transaction; 

(d) The amount of consideration given in a purchase transaction for the 
metal property; 

(e) The vehicle license tag number, state of issue and the make and type 
of the vehicle used to deliver the metal property to the purchaser; 

(f) If a person other than the seller delivers the metal property to the 
purchaser, the name, address and age of the person who delivers the metal 
property; 

(g) A signed statement from the person receiving consideration in the 
purchase transaction stating that he is the rightful owner of the metal 
property or is entitled to sell the metal property being sold; 

(h) (i) A scanned copy or a photocopy of the personal identification card 
of the person receiving consideration in the purchase transaction; or 

(ii) If a person other than the seller delivers the metal property to the 
purchaser, a scanned copy or a photocopy of the personal identification 
card of the person delivering the metal property to the purchaser; and 

(i) A photograph, videotape or similar likeness of the person receiving 
consideration or any person other than the seller who delivers the metal 
property to the purchaser in which the person's facial features are clearly 
visible and in which the metal property the person is selling or delivering is 
clearly visible. 

Such records shall be maintained by the scrap metal dealer or purchaser 
for not less than two (2) years from the date of the purchase transaction, and 
such records shall be made available to any law enforcement officer during 
usual and customary business hours. 

(3) The purchaser of metal property must hold the metal property 
separate and identifiable from other purchases for not less than three (3) 
business days from the date of purchase. The purchaser shall also photographi- 
cally capture the metal property in the same form, without change, in which 
the metal property was acquired, and maintain the photograph for a period of 
not less than two (2) years. The time and date shall be digitally recorded on the 
photograph, and the identity of the person taking the photograph shall be 
recorded. The purchaser shall permit any law enforcement officer to make an 
inspection of the metal property during the holding period, and of all photo- 
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graphs of the metal property. Any photograph of metal property taken and 
maintained pursuant to this subsection shall be admissible in any civil or 
criminal proceeding. 

(4) During the usual and customary business hours of a scrap metal 
dealer or other purchaser, a law enforcement officer, after proper identification 
as a law enforcement officer, shall have the right to inspect all purchased metal 
property in the possession of the scrap metal dealer or purchaser. 

(5) (a) Whenever a law enforcement officer has reasonable cause to believe 
that any item of metal property in the possession of a scrap metal dealer or 
other purchaser has been stolen, a law enforcement officer who has an 
affidavit from the alleged rightful owner of the property identifying the 
property with specificity, including any identifying markings, may issue and 
deliver a written hold notice to the scrap metal dealer or other purchaser. 
The hold notice shall specifically identify those items of metal property that 
are believed to have been stolen and that are subject to the hold notice. Upon 
receipt of the notice, the scrap metal dealer or other purchaser may not 
process or remove the metal property identified in the notice from the place 
of business of the scrap metal dealer or purchaser for fifteen (15) calendar 
days after receipt of the notice, unless sooner released by a law enforcement 
officer. 

(b) No later than the expiration of the fifteen-day period, a law 
enforcement officer, after receiving additional substantive evidence beyond 
the initial affidavit, may issue and deliver a second written hold notice, 
which shall be an extended hold notice. The extended hold notice shall 
specifically identify those items of metal property that are believed to have 
been stolen and that are subject to the extended hold notice. Upon receipt of 
the extended hold notice, the scrap metal dealer or purchaser may not 
process or remove the items of metal property identified in the notice from 
the place of business of the scrap metal dealer or purchaser for fifteen (15) 
calendar days after receipt of the extended hold notice, unless sooner 
released by a law enforcement officer. 

(c) At the expiration of the hold period or, if extended in accordance with 
this subsection, at the expiration of the extended hold period, the hold is 
automatically released, then the scrap metal dealer or purchaser may 
dispose of the metal property unless other disposition has been ordered by a 
court of competent jurisdiction. 

(d) If the scrap metal dealer or other purchaser contests the identifica- 
tion or ownership of the metal property, the party other than the scrap metal 
dealer or other purchaser claiming ownership of any metal property in the 
possession of a scrap metal dealer or other purchaser, provided that a timely 
report of the theft of the metal property was made to the proper authorities, 
may bring a civil action in the circuit court of the county in which the scrap 
metal dealer or purchaser is located. The petition for the action shall include 
the means of identification of the metal property utilized by the petitioner to 
determine ownership of the metal property in the possession of the scrap 
metal dealer or other purchaser. 
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(e) When a lawful owner recovers stolen metal property from a scrap 
metal dealer or other purchaser who has complied with this section, and the 
person who sold the metal property to the scrap metal dealer or other 
purchaser is convicted of a violation of this section, or theft by receiving 
stolen property under Section 97-17-70, the court shall order the convicted 
person to make full restitution to the scrap metal dealer or other purchaser, 
including, without limitation, attorney's fees, court costs and other expenses. 

(6) This section shall not apply to purchases of metal property from any of 
the following: 

(a) A law enforcement officer acting in an official capacity; 

(b) A trustee in bankruptcy, executor, administrator or receiver who has 
presented proof of such status to the scrap metal dealer; 

(c) Any public official acting under a court order who has presented 
proof of such status to the scrap metal dealer; 

(d) A sale on the execution, or by virtue of any process issued by a court, 
if proof thereof has been presented to the scrap metal dealer; or 

(e) A manufacturing, industrial or other commercial vendor that gen- 
erates or sells regulated metal property in the ordinary course of its 
business. 

(7) It shall be unlawful for any person to give a false statement of 
ownership or to give a false or altered identification or vehicle tag number and 
receive money or other consideration from a scrap metal dealer or other 
purchaser in return for metal property. 

(8) A scrap metal dealer or other purchaser shall not enter into any cash 
transactions in payment for the purchase of metal property. Payment shall be 
made by check issued to the seller of the metal, made payable to the name and 
address of the seller and mailed to the recorded address of the seller, or by 
electronic funds transfer. Payment shall not be made for a period of three (3) 
days after the purchase transaction. 

(9) If a person acquiring metal property fails to maintain the records or to 
hold such materials for the period of time prescribed by this section, such 
failure shall be prima facie evidence that the person receiving the metal 
property received it knowing it to be stolen in violation of Section 97-17-70. 

(10) It shall be unlawful for any person to transport or cause to be 
transported for himself or another from any point within this state to any point 
outside this state any metal property, unless the person or entity first reports 
to the sheriff of the county from which he departs this state transporting such 
materials the same information that a purchaser in this state would be 
required to obtain and keep in a record as set forth in subsection (2) of this 
section. In such a case the sheriff receiving the report shall keep the 
information in records maintained in his office as a public record available for 
inspection by any person at all reasonable times. This section shall not apply 
to a public utility, as that term is defined in Section 77-3-3, engaged in carrying 
on utility operations; to a railroad, as that term is defined in Section 77-9-5; to 
a communications service provider, whether wireless or wire line; to a scrap 
metal dealer; or to a person identified in subsection (6) as being exempt from 
the provisions of this section. 
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(11) It shall be unlawful for a scrap metal dealer or other purchaser to 
knowingly purchase or possess a metal beer keg, or a metal syrup tank 
generally used by the soft drink industry, whether damaged or undamaged, or 
any reasonably recognizable part thereof, on any premises that the dealer uses 
to buy, sell, store, shred, melt, cut or otherwise alter scrap metal. However, it 
shall not be unlawful to purchase or possess a metal syrup tank generally used 
by the soft drink industry if the scrap metal dealer or other purchaser obtains 
a bill of sale at the time of purchase from a seller if the seller is a manufacturer 
of such tanks, a soft drink company or a soft drink distributor. 

(12) It shall be unlawful to sell to a scrap metal dealer any bronze vase 
and/or marker, memorial, statue, plaque, or other bronze object used at a 
cemetery or other location where deceased persons are interred or memorial- 
ized, or for any such dealer to purchase those objects, unless the source of the 
bronze is known and notice is provided to the municipal or county law 
enforcement agency where the dealer is located. The notice shall identify all 
names, letters, dates and symbols on the bronze and a photograph of the 
bronze shall be attached thereto. Written permission from the cemetery and 
the appropriate law enforcement agency must be received before any type of 
bronze described in this subsection may be purchased, processed, sold or 
melted. 

(13) It shall be unlawful for any scrap metal dealer to purchase any 
manhole cover and other similar types of utility access covers, including storm 
drain covers, or any metal property clearly identified as belonging to a political 
subdivision of the state or a municipality, unless that metal property is 
purchased from the political subdivision, the municipal utility or the manu- 
facturer of the metal. Any purchaser who purchases metal property in bulk 
shall be allowed twenty-four (24) hours to determine if any metal property 
prohibited by this subsection is included in a bulk purchase. If such prohibited 
metal property is included in a bulk purchase, the purchaser shall notify law 
enforcement no later than twenty-four (24) hours after the purchase. 

(14) It shall be unlawful for a scrap metal dealer or other purchaser to 
purchase metal property from a person younger than eighteen (18) years of 
age. 

(15) Metal property may not be purchased, acquired or collected between 
the hours of 9:00 p.m. and 6:00 a.m. 

(16) Except as provided in this subsection, any person willfully or know- 
ingly violating the provisions of this section shall, upon conviction thereof, be 
deemed guilty of a misdemeanor, and shall be punished by a fine not to exceed 
One Thousand Dollars ($1,000.00) per offense, unless the purchase transaction 
or transactions related to the violation, in addition to any costs which are, or 
would be, incurred in repairing or in the attempt to recover any property 
damaged in the theft of or removal of the metal property, are in aggregate an 
amount which exceeds One Thousand Dollars ($1,000.00) but less than Five 
Thousand Dollars ($5,000.00), in which case the person shall be guilty of a 
felony and shall be imprisoned in the custody of the Department of Corrections 
for a term not to exceed five (5) years, fined not more than Ten Thousand 
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Dollars ($10,000.00), or both. Any person found guilty of stealing metal 
property or receiving metal property, knowing it to be stolen in violation of 
Section 97-17-70, shall be ordered to make full restitution to the victim, 
including, without limitation, restitution for property damage that resulted 
from the theft of the property. 

(17) If the purchase transaction or transactions related to the violation, in 
addition to any costs which are, or would be, incurred in repairing or in the 
attempt to recover any property damaged in the theft of or removal of the 
metal property, are in aggregate an amount which exceeds Five Thousand 
Dollars ($5,000.00) but less than Twenty-five Thousand Dollars ($25,000.00), 
the person shall be guilty of a felony and shall be imprisoned in the custody of 
the Department of Corrections for a term not to exceed ten (10) years, fined not 
more than Ten Thousand Dollars ($10,000.00), or both. 

(18) If the purchase transaction or transactions related to the violation, in 
addition to any costs which are, or would be, incurred in repairing or in the 
attempt to recover any property damaged in the theft of or removal of the 
metal property, are in aggregate an amount which exceeds Twenty-five 
Thousand Dollars ($25,000.00), the person shall be guilty of a felony and shall 
be imprisoned in the custody of the Department of Corrections for a term not 
to exceed twenty (20) years, fined not more than Ten Thousand Dollars 
($10,000.00), or both. 

(19) This section shall not be construed to repeal other criminal laws. 
Whenever conduct proscribed by any provision of this section is also proscribed 
by any other provision of law, the provision which carries the more serious 
penalty shall be applied. 

(20) This section shall apply to all businesses regulated under this section 
without regard to the location within the State of Mississippi. 

(21) This section shall not be construed to prohibit municipalities and 
counties from enacting and implementing ordinances, rules and regulations 
that impose stricter requirements relating to purchase transactions. 

SOURCES: Codes, 1942, § 2249.5; Laws, 1966, ch. 390, §§ 1-3, 1971, ch. 474, 
§§ 1-5; Laws, 1989, ch. 578, § 1; Laws, 1993, ch. 359, § 2; Laws, 2008, 1st Ex 
Sess, ch. 29, § 1; Laws, 2012, ch. 536, § 1; Laws, 2014, ch. 457, § 23, eff from 
and after July 1, 2014. 

Amendment Notes — The 2014 amendment, in (16), substituted "One Thousand 
Dollars ($1,000.00) but less than Five Thousand Dollars ($5,000.00)" for "Five Hundred 
Dollars ($500.00)" and "five (5)" for "ten (10)" in the first sentence; added (17) and (18) 
and redesignated the remaining subsections accordingly. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any felony or misdemeanor violation, see 
§ 99-19-73. 

RESEARCH REFERENCES 

ALR. Modern status: instruction allow- possession of recently stolen property as 
ing presumption or inference of guilt from violation of defendant's privilege against 
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self-incrimination. 88 A.L.R.3d 1178. CJS. 76 C.J.S., Receiving Stolen Goods 

Am Jur. 66 Am. Jur. 2d, Receiving and §§ 1 et seq. 
Transporting Stolen Property §§ 1 et seq. 

§ 97-17-71.1. Registration by scrap metal dealers with office 
of Secretary of State required; penalties for violations; 
enforcement. 

(1) (a) From and after August 7, 2008, it shall be unlawful for any scrap 
metal dealer or any person who purchases scrap metal, deals in scrap metal, 
or otherwise engages in the scrap metal business to fail to register with the 
Secretary of State. All registrations under this section shall expire two (2) 
years from the date of the registration or the renewal thereof. 

(b) The Secretary of State may promulgate and adopt such rules and 
regulations as are reasonably necessary to carry out the provisions of this 
section and establish such registration and renewal fees as are adequate to 
cover the administrative costs associated with the registration program. 

(c) The Secretary of State may deny, suspend, revoke or refuse to renew 
any registration following notice to the applicant or registrant in accordance 
with the promulgated rules and an opportunity for a hearing for any failure 
to comply with this section, or for other good cause. 

(2) A violation of this section is a misdemeanor punishable by a fine of not 
less than Five Hundred Dollars ($500.00) but not to exceed One Thousand 
Dollars ($1,000.00) for the first offense. Any person who shall be guilty of any 
subsequent violations of this section requiring registration shall be guilty of a 
felony offense and shall be imprisoned in the custody of the Department of 
Corrections for a term not to exceed three (3) years, fined not more than Five 
Thousand Dollars ($5,000.00), or both. 

(3) (a) To register or renew registration, the registrant must declare, 
under penalty of perjury, whether such registrant has ever been convicted of 
a violation of Section 97-17-71 or convicted of a criminal offense of larceny, 
burglary or vandalism, where the offense involved metal property as defined 
in Section 97-17-71. 

(b)(i) An applicant who has been convicted of a violation of Section 
97-17-71, or who has a conviction for a criminal offense of larceny, burglary 
or vandalism where such offense involved metal property, shall be prohib- 
ited from registering under this section for five (5) years from the date of 
conviction. 

(ii) Any false statement submitted to the Secretary of State for the 
purpose of unlawfully registering under this section shall be punished as 
perjury in the manner provided in Section 97-9-61, and a person so 
convicted shall be disqualified for life from registering as a scrap metal 
dealer under this section. 

(4) The Secretary of State shall immediately report any suspected crimi- 
nal violation accompanied by all relevant records to the Office of Attorney 
General and the appropriate district attorney for further proceedings. 



879 



§ 97-17-71.1 



Crimes 



(5) The Secretary of State shall have the authority to: 

(a) Conduct and carry out criminal background history verification of 
the information provided by the applicant or registrant and to require the 
submission of information and forms from the applicant or registrant in 
order to accomplish the registration duties imposed by this section; 

(b) Issue a cease and desist order, with a prior hearing, against the 
scrap metal dealer or other purchaser alleged to be in violation of this 
section, directing the person or persons to cease and desist from further 
illegal activity; 

(c) (i) Issue an order against any scrap metal dealer or other purchaser 
for any violation of this section, imposing an administrative penalty up to 
a maximum of One Thousand Dollars ($1,000.00) for each offense. Each 
violation shall be considered a separate offense in a single proceeding or a 
series of related proceedings. Any administrative penalty, plus reimburse- 
ment for all costs and expenses incurred in the investigation of the 
violation and any administrative proceedings, shall be paid to the Secre- 
tary of State; 

(ii) For the purpose of determining the amount or extent of a 
sanction, if any, to be imposed under paragraph (c) (i) of this subsection, 
the Secretary of State shall consider, among other factors, the frequency, 
persistence and willfulness of the conduct constituting a violation of this 
section or any rule or order hereunder; the number of persons adversely 
affected by the conduct; and the resources of the person committing the 
violation; 

(d) Bring an action in chancery court to enjoin the acts or practices 
complained of to enforce compliance with this section or any rule promul- 
gated or order entered hereunder. Upon a proper showing, a permanent or 
temporary injunction, restraining order, or writ of mandamus shall be 
granted and a receiver or conservator may be appointed for the defendant or 
the defendant's assets. In addition, upon a proper showing by the Secretary 
of State, the court may enter an order of rescission or restitution directed to 
any person who has engaged in any act constituting a violation of any 
provision of this section or any rule or order hereunder, or the court may 
impose a civil penalty up to a maximum of One Thousand Dollars ($1,000.00) 
for each offense, provided that each violation shall be considered as a 
separate offense in a single proceeding or a series of related proceedings. The 
court may not require the Secretary of State to post a bond. 

SOURCES: Laws, 2008, 1st Ex Sess, ch. 29, § 2, eff 60 days after passage 
(approved June 9, 2008.) 
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§ 97-17-71.2. Scrap metal dealers prohibited from paying 
cash or making payment of any kind at time of transaction 
for air conditioner evaporator coil or condenser; scrap 
metal dealers permitted to purchase air conditioner evapo- 
rator coil or condenser only from certain contractors or 
companies; payment for scrap metal to be made by check or 
money order and mailed to business address of company for 
whom metal being sold; penalties for violations. 

(1) It is an offense for a scrap metal dealer or other purchaser to pay cash 
to a person who presents an air conditioner evaporator coil or condenser, in 
whole or in part, for sale as scrap, or for such dealer to make payment of any 
kind at the time of the transaction. 

(2) Scrap metal described in subsection (1) may only be sold for scrap by 
an authorized agent, representative or employee of one (1) of the following: 

(a) A licensed HVAC contractor who acquired the evaporator coil or 
condenser in the performance as a contractor as defined in Section 31-3-1; 

(b) A company meeting all local or municipal requirements to obtain a 
permit from that jurisdiction to repair, replace and install HVAC units 
containing copper evaporator coils or condensers; 

(c) Where the jurisdiction does not require a permit to repair, replace 
and install HVAC units containing copper evaporator coils or condensers, by 
a company holding a privilege license indicating the business as that of an 
HVAC installer or repairer; or 

(d) A company holding a privilege license indicating the business as 
that of an HVAC installer or repairer. 

(3) The person offering an air conditioner evaporator coil or condenser for 
sale as scrap on behalf of a company listed in subsection (2) shall have in the 
person's possession documentation that the company for whom it is being sold 
is a company described in subsection (2), and that the person selling the 
evaporator coil or condenser is an authorized agent, representative or em- 
ployee of that company. 

(4) Payment for scrap metal described in subsection (1) must be made by 
check or money order, mailed to the business address of the company for whom 
the metal is being sold, and the name of the company must be the payee on the 
check. 

(5) (a) A violation of this section is a misdemeanor punishable by a fine not 
to exceed One Thousand Dollars ($1,000.00) per offense. 

(b) Nothing in this section shall be construed to preclude a person 
violating this section from also being prosecuted for any other applicable 
criminal offense. 

SOURCES: Laws, 2008, 1st Ex Sess, ch. 29, § 3, eff 60 days after passage 
(approved June 9, 2008.) 
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§ 97-17-73. Removing agricultural products subject to lien 
from premises where produced. 

Any person who, with notice of an employer's, employee's, laborer's, 
cropper's, part-owner's, or landlord's lien on any agricultural products, and 
with intent to defeat or impair the lien shall remove from the premises on 
which it was produced, or shall conceal, or aid or assist to remove or conceal, 
anything subject to such lien, and upon which any other person shall have such 
lien, without the consent of such person, shall, upon conviction, be punished by 
a fine of not more than five hundred dollars, and by imprisonment in the 
county jail not more than six months, or by either. 

SOURCES: Codes, 1880, § 1362; 1892, § 1183; 1906, § 1261; Hemingway's 1917, 
§ 991; 1930, § 1019; 1942, § 2251. 

Cross References — Lien of executions, see § 13-3-139. 
Removing property levied upon, see § 97-9-69. 

JUDICIAL DECISIONS 



1. In general. 

2. Malicious prosecutions. 

1. In general. 

Tenant without his landlord's permis- 
sion could not remove from leased prem- 
ises products of place and property fur- 
nished him by landlord, on which products 
and furnishings a landlord's lien existed. 
Scarborough v. Lucas, 119 Miss. 128, 80 
So. 521 (1919). 

In a prosecution for removing from the 
premises garden produce, subject to a 
landlord's lien, intent to defeat or impair 
the lien is the gravamen of the charge. 
Dolph v. State, 111 Miss. 668, 71 So. 911 
(1916). 

Evidence is admissible to prove defen- 
dant's understanding that lien applied 
only to corn and cotton, not to the produce 
removed. Dolph v. State, 111 Miss. 668, 71 
So. 911 (1916). 

2. Malicious prosecutions. 

Where the landlord's agent in prosecut- 
ing a tenant's widow for removing agricul- 
tural products from the premises was act- 
ing without the scope of his employment, 
in that he was employed only to collect the 
balance due the landlord on the tenant's 
note, and if necessary to enforce the lien 
claimed by the landlord on agricultural 
products, produced by the tenant on the 



leased premises, and a criminal prosecu- 
tion was not the appropriate means to 
accomplish such purpose, the landlord 
could not be held liable in an action for 
malicious prosecution. State Life Ins. Co. 
v. Hardy, 189 Miss. 266, 195 So. 708 
(1940). 

The fact that the affidavit on which the 
plaintiff was prosecuted under this sec- 
tion [Code 1942, § 2251] failed to charge a 
crime thereunder, did not relieve the 
maker of the affidavit from liability in an 
action for malicious prosecution. State 
Life Ins. Co. v. Hardy, 189 Miss. 266, 195 
So. 708 (1940). 

While a defective affidavit in a prosecu- 
tion before a justice of the peace under 
this section [Code 1942, § 2251] could 
have been amended at the trial so as to 
allege facts constituting a crime hereun- 
der, such affidavit could not be amended 
after the trial and acquittal, and affiant 
would not be permitted, as a defense to a 
subsequent action for malicious prosecu- 
tion, to say that he would have amended it 
by alleging facts constituting a crime. 
State Life Ins. Co. v. Hardy, 189 Miss. 266, 
195 So. 708 (1940). 

Conceding that a defective affidavit 
hereunder could be treated in a malicious 
prosecution action as amended so as to 
charge a crime hereunder, affiant could 
not escape liability in an action for mali- 
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cious prosecution where the person ac- 
cused had no "intent to defeat or impair" 
the landlord's lien in view of the facts that 
the statutory lien for the debt in question 
had been discharged and such person had 
no knowledge of the conventional lien con- 
tained in the note given by her deceased 
husband to the landlord, affiant's princi- 
pal, for the debt in question. State Life 
Ins. Co. v. Hardy, 189 Miss. 266, 195 So. 
708 (1940). 

Conceding that a defective affidavit 
could be treated in an action for malicious 
prosecution against the affiant as 
amended so as to charge a crime hereun- 
der, affiant should not escape liability 
where the statutory lien on the cotton 
allegedly removed by the plaintiff had 
been discharged and plaintiff had no no- 
tice of the conventional lien contained in 
her husband's note to the landlord, affi- 
ant's principal, especially in view of the 
custom of her husband, without objection 
of the landlord, to remove cotton raised by 
him on the plantation, and to store it in a 
warehouse in a different county before 



paying the rent due by him, and in view of 
the request of the landlord that the plain- 
tiff send him the warehouse receipt for 
sufficient cotton to pay the balance of her 
husband's debt, which he could only do by 
removing the property from the premises 
to a warehouse. State Life Ins. Co. v. 
Hardy, 189 Miss. 266, 195 So. 708 (1940). 

Where the landlord's agent as defen- 
dant in an action for malicious prosecu- 
tion growing out of his prosecution of the 
tenant's wife hereunder for removing ag- 
ricultural products subject to a conven- 
tional lien contained in the tenant's note 
to the landlord, relied on the defense that 
he acted on the advice of an attorney at 
law, such defense was unavailing in view 
of the agent's failure to make full disclo- 
sure of the facts, especially that the ten- 
ant's wife had no knowledge of such con- 
ventional lien and that she was acting on 
the theory that since the rent for the last 
year was paid, there was no statutory lien 
on the agricultural products. State Life 
Ins. Co. v. Hardy, 189 Miss. 266, 195 So. 
708 (1940). 



RESEARCH REFERENCES 



ALR. Farmland cultivation arrange- 
ment as creating status of landlord-tenant 
or landowner-cropper. 95 A.L.R.3d 1013. 

§ 97-17-75. Removing personal property subject to lien from 
county, or selling same. 

Any person who shall remove, or cause to be removed, or aid or assist in 
removing from the county in which it may be, any personal property which 
may be the subject of a pledge, mortgage, deed of trust, conditional sales 
contract, lien of a lessor of lands, or lien by judgment, or any other lien of which 
such party has notice, without the consent of the holder of such encumbrance 
or lien, or who shall conceal or secrete such property, or who shall sell or 
dispose of the same or any part thereof without the consent of the mortgagee 
or beneficiary, or conditional vendor, with intent to defraud the holder of the 
encumbrance or lien, whether any of these acts shall be done before or after the 
maturity of the debt secured by the lien, and shall not immediately discharge 
such encumbrance or lien or pay to the holder of such lien or encumbrance the 
value of such property in event same is less than the amount of such lien or 
encumbrance, shall, upon conviction, be imprisoned in the custody of the 
Department of Corrections not more than three (3) years, or be fined not more 
than Five Thousand Dollars ($5,000.00), or both. 
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SOURCES: Codes, 1871, § 2659; 1880, § 2909; 1892, § 1184; 1906, § 1262; 
Hemingway's 1917, § 992; 1930, § 1020; 1942, § 2252; Laws, 1954, ch. 237, 
§ 2; Laws, 2005, ch. 511, § 5, eff from and after July 1, 2005. 



Cross References — Affidavit of attachment against debtor about to convert or 
dispose of property to defraud creditors, see § 11-33-9. 
Lien of executions, see § 13-3-139. 

Purchase money security interests, see §§ 75-9-107, 75-9-301, 75-9-312. 
Removing property levied upon, see § 97-9-69. 
Removal of agricultural products subject to lien, see § 97-17-73. 
Removal of property subject to lien out of state, see § 97-17-77. 
Sale of property previously sold or subject to lien as obtaining property by false 
pretenses, see § 97-19-51. 



JUDICIAL DECISIONS 



1. In general. 

Privilege against self-incrimination 
cannot be relinquished by contract prior to 
development of circumstances which 
would make its exercise appropriate; ac- 
cordingly, where a judgment debtor by 
written agreement bound himself by all 
the provisions of an application for a 
surety bond, wherein he promised the 
surety access to all books and records, and 
agreed to furnish financial statements 
and pledged all of his assets to indemnify 
the surety in the event of loss, and thereby 
induced the surety to write a performance 
and payment bond in excess of $2,000,000, 
the judgment debtor was not estopped 
from claiming the privilege as a ground 
for refusing to furnish a financial state- 
ment, where there was some question 
whether he had concealed or removed 
from the state assets subject to a judg- 
ment lien, and the debtor's refusal to 
furnish the statement in compliance with 
a Mississippi chancery court decree justi- 
fied an adjudication of civil contempt. 
Morgan v. Thomas, 321 F. Supp. 565 (S.D. 



Miss. 1970), rev'd on other grounds, 448 
F.2d 1356 (5th Cir. 1971), cert, denied, 405 
U.S. 920, 92 S. Ct. 948, 30 L. Ed. 2d 790 
(1972). 

In a creditor's suit seeking disclosure of 
certain assets, the chancellor did not com- 
mit error in holding that the judgment 
debtor was entitled to assert his privilege 
against self-incrimination, under statutes 
making it a crime to remove property 
subject to liens out of the state or out of 
the county without consent or with intent 
to defraud. Ferguson v. Johnson Imple- 
ment Co., 222 So. 2d 820 (Miss. 1969). 

Prosecution cannot be maintained un- 
der this section [Code 1942, § 2252] 
where the mortgage debt was not due 
when the alleged sale was made. State v. 
Sullivan, 80 Miss. 596, 32 So. 55 (1902). 

Under Code 1880, removing or secreting 
the property and failing promptly to dis- 
charge the lien together constituted the 
offense. The sale of the property in the 
county without more did not make out the 
crime. Polk v. State, 65 Miss. 433, 4 So. 
540 (1888). 



ATTORNEY GENERAL OPINIONS 



Criminal Code section forbidding sale of lien. Kopf, July 22, 1992, A.G. Op. #92- 
mortgaged goods applies to person who 0533. 
disposes of property subject to judgment 



RESEARCH REFERENCES 



CJS. 52B C.J.S., Larceny §§ 12, 79, 80, 
82. 
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§ 97-17-77. Removing personal property subject to lien out of 
state. 

If any person shall move, or cause to be removed, to any place beyond the 
jurisdiction of this state, any personal property which shall at the time of such 
removal be under written pledge, or mortgage, or deed of trust, or conditional 
sales contract, or lien by judgment, or any other lien in this state, with intent 
to defraud the pledgee, mortgagee, trustee, cestui que trust, conditional 
vendor, or creditor, he shall be guilty of a misdemeanor and, upon conviction, 
shall be fined not more than one thousand dollars ($1,000.00) or imprisoned in 
the county jail not more than twelve (12) months, or both. The removal with 
intent to defraud of such property valued at four hundred dollars ($400.00) or 
more shall be a felony punishable upon conviction by a fine of not less than five 
hundred dollars ($500.00) nor more than five thousand dollars ($5,000.00), or 
by imprisonment in the penitentiary not less than one (1) nor more than three 
(3) years, or by both. 

SOURCES: Codes, 1871, § 2658; 1880, § 2908; 1892, § 1182; 1906, § 1260; 
Hemingway's 1917, § 990; 1930, § 1018; 1942, § 2250; Laws, 1954, ch. 237, 
§ 1; Laws, 1975, ch. 459, eff from and after July 1, 1975. 

Cross References — Affidavit of attachment against debtor about to remove self or 
property out of state, see § 11-33-9. 
Lien of executions, see § 13-3-139. 

Purchase money security interests, see §§ 75-9-107, 75-9-301, 75-9-312. 

Removing property levied upon, see § 97-9-69. 

Removal of property subject to lien out of county, see § 97-17-75. 

Sale of property previously sold or subject to lien as obtaining property by false 
pretenses, see § 97-19-51. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 

JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

1. In general. 

In a creditor's suit seeking disclosure of 
certain assets, the chancellor did not com- 
mit error in holding that the judgment 
debtor was entitled to assert his privilege 
against self-incrimination, under statutes 
making it a crime to remove property 
subject to liens out of the state or out of 
the county without consent or with intent 
to defraud. Ferguson v. Johnson Imple- 
ment Co., 222 So. 2d 820 (Miss. 1969). 

This section [Code 1942, § 2250] is not 
limited in its application to the person 
who has given the deed of trust on the 
property which he removes beyond the 



jurisdiction of the state, but is also di- 
rected against any person who shall move, 
or cause the same to be removed, with 
intent to defraud cestui que trust. State v. 
Michael, 201 Miss. 246, 29 So. 2d 117 
(1947). 

Crime of obstructing justice is not con- 
stituent part of crime of removing prop- 
erty subject to lien, and they are not same 
offense. McGraw v. State, 157 Miss. 675, 
128 So. 875 (1930). 

2. Indictment. 

Indictment reciting that the owner of a 
certain automobile executed a trust deed 
thereon in favor of a bank to secure an 
indebtedness, and that thereafter, while 
said indebtedness was outstanding and 
unpaid and the deed of trust in full force 
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and effect, defendant with full knowledge 
in the premises, unlawfully, wilfully, and 
knowingly removed such automobile be- 
yond the jurisdiction of the state, without 
the consent of such bank, with unlawful 
intent to defraud the bank, was not sub- 
ject to demurrer because it was not di- 
rected against the owner of the automo- 



1. In general. 

An affidavit under this section [Code 
1942, § 2408] must allege that the defen- 
dant knew that the land upon which the 
trees were growing belonged to another. 
Davis v. State, 80 Miss. 376, 31 So. 742 
(1902). 

In a prosecution under this section 
[Code 1942, § 2408] title to the trees or 
possession thereof must be shown to be in 



bile. State v. Michael, 201 Miss. 246, 29 
So. 2d 117 (1947). 

Indictment charging defendants with 
fraudulently moving out of state truck in 
sheriff's hands under levy made in land- 
lord's lien proceeding held bad for duplic- 
ity. McGraw v. State, 157 Miss. 675, 128 
So. 875 (1930). 



another than the defendant and such title 
can only be shown by evidence such as 
would prove title to real estate. Davis v. 
State, 80 Miss. 376, 31 So. 742 (1902). 

Where the number of trees boxed is not 
alleged in the affidavit, the sentence can 
be imposed for boxing two trees only no 
matter how many the evidence may show 
defendant to have boxed. Davis v. State, 
80 Miss. 376, 31 So. 742 (1902). 



RESEARCH REFERENCES 

CJS. 52B C.J.S., Larceny §§ 12, 79, 80, 
82. 

§ 97-17-79. Trees; boxing pine trees. 

If any person shall box for turpentine, or cut or cause to be cut, a box or 
boxes in a pine tree growing on land known to belong to another, without the 
consent of the owner, he shall, on conviction, be fined not less than five dollars 
nor more than twenty dollars for each tree so cut or boxed, or be imprisoned in 
the county jail not exceeding three months, or both. 

SOURCES: Codes, 1892, § 1317; 1906, § 1391; Hemingway's 1917, § 1134; 1930, 
§ 1165; 1942, § 2408; Laws, 1890, p. 70. 

Cross References — Authority of conservation officers of Commission on Wildlife, 
Fisheries and Parks to apprehend violators, see § 49-1-44. 
Statutory penalty for boxing pine trees, see § 95-5-15. 

JUDICIAL DECISIONS 



§ 97-17-81. Trees; cutting or rafting upon lands of another. 

If any person shall cut or raft any cypress, pine, oak, gum, hickory, pecan, 
walnut, mulberry, poplar, cottonwood, sassafras, or ash trees or timber upon j 
any lands belonging to any other person or corporation, without permission 
from the owner thereof, or his agent duly authorized, such person shall, on 
conviction, be imprisoned in the county jail not more than five months, or fined 
not less than ten dollars nor more than one thousand dollars, or both. 
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SOURCES: Codes, Hutchinson's 1848, ch. 12, art. 6(7); 1857, ch. 64, art. 231; 
1871, § 2685; 1880, § 2956; 1892, § 1305; 1906, § 1379; Hemingway's 1917, 
§ 1119; 1930, § 1149; 1942, § 2386. 

Cross References — Authority of conservation officers of Commission on Wildlife, 
Fisheries and Parks to apprehend violators, see § 49-1-44. 

Prohibition on removal of pecans falling from private orchards onto public rights-of- 
way during harvesting season, see §§ 69-33-1 et seq. 

Tampering with timber, etc., to injure owner, see §§ 97-3-89 et seq. 

Cutting or rafting of timber on state lands, see § 97-7-65. 

Stealing timber, see § 97-17-59. 



JUDICIAL DECISIONS 



1. In general. 

There was no substantial doubt as to 
which statute applied to defendant's case, 
Miss. Code Ann. § 97-17-59(2) or Miss. 
Code Ann. § 97-17-81, because the inclu- 
sion in defendant's indictment of the 
phrase "wilfully, unlawfully, and feloni- 
ously," and the inclusion of the value of the 
stolen timber, $1,226, made it apparent 
that defendant was charged pursuant to 
the felony statute; the indictment also 
alleged a "felonious" intent on defendant's 
part. Pollard v. State, 932 So. 2d 82 (Miss. 
Ct. App. 2006). 

One who assumes to sell timber on 
another's land may be liable to the true 
owner for trespass by the purchaser in 
cutting the timber, especially where he 
points out the exact trees cut, even though 
the seller, due to a surveyor's mistake, 
believed himself to be the owner of the 
land. Hutto v. Kremer, 222 Miss. 374, 76 
So. 2d 204 (1954). 

Defendant whose employees cut trees 
on lands of another without consent of 
owner and without authority or direction 



from defendant is not criminally liable for 
fine and jail sentence under civil doctrine 
of respondeat superior, but proof must 
show that defendant himself willfully and 
knowingly cut and removed timber of an- 
other, or that he authorized his employees 
to do so. Smith v. State, 205 Miss. 170, 38 
So. 2d 698 (1949). 

In prosecution under statute punishing 
trespass in cutting trees on another's land 
without his consent, defendant was en- 
titled to directed verdict, where state 
failed to show that trees, which were cut 
on land of another where boundary line 
was not clearly marked, were not cut by 
defendant in good faith. Draughn v. State, 
178 Miss. 646, 174 So. 564 (1937). 

To constitute trespass in cutting trees 
on another's land without his consent, 
cutting must be knowingly or wilfully 
done. Twitty v. State, 159 Miss. 593, 132 
So. 746 (1931); Draughn v. State, 178 
Miss. 646, 174 So. 564 (1937). 

Criminal responsibility is limited to 
"timber" described in statute [Code 1942, 
§ 2386]. Barnett v. State, 124 Miss. 884, 
87 So. 421 (1921). 



RESEARCH REFERENCES 



ALR. Revocation of license to cut and 
remove timber as affecting rights in re- 
spect of timber cut but not removed. 26 
A.L.R.2d 1194. 

Am Jur. 52 Am. Jur. 2d, Logs and 
Timber §§ 120, 121. 



Law Reviews. Ogletree, A primer con- 
cerning industrial timber litigation with 
emphasis upon Mississippi law. 59 Miss. 
L. J. 387, Fall 1989. 
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§ 97-17-83. Trees; injuring or destroying shade or ornamental 
tree. 

If any person shall wilfully injure or destroy any shade tree or any 
ornamental tree not his own, on any highway or street, or in any yard, garden, 
or park, he shall, on conviction, be fined not less than five dollars nor more 
than twenty dollars for each tree so injured or destroyed, or shall be 
imprisoned in the county jail not less than ten days nor more than thirty days 
for each offense. 

SOURCES: Codes, 1892, § 1319; 1906, § 1393; Hemingway's 1917, § 1136; 1930, 
§ 1167; 1942, § 2410. 

Cross References — Authority of conservation officers of Commission on Wildlife, 
Fisheries and Parks to apprehend violators, see § 49-1-44. 

RESEARCH REFERENCES 

Am Jur. 75 Am. Jur. 2d, Trespass 
§§ 132etseq. 
CJS. 87 C.J.S., Trespass § 136. 

§ 97-17-84. Penalty for removal of "sea oats" or "uniola 
paniculata" from shores. 

Any person who removes a plant commonly known as "sea oats" or "uniola 
paniculata" from the shores of this state shall be guilty of a misdemeanor and 
shall, upon conviction, be fined not more than Five Hundred Dollars ($500.00). 

SOURCES: Laws, 1989, ch. 453, § 1, eff from and after July 1, 1989. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

§ 97-17-85. Trespass; going upon inclosed land of another. 

Except as otherwise provided in Section 73-13-103, if any person shall go 
upon the enclosed land of another without his consent, after having been 
notified by such person or his agent not to do so, either personally or by 
published or posted notice, or shall remain on such land after a request by such 
person or his agent to depart, he shall, upon conviction, be fined not more than 
Fifty Dollars ($50.00) for such offense. The provisions of this section shall 
apply to land not enclosed where the stock law is in force. 

SOURCES: Codes, 1880, § 2980; 1892, § 1320; 1906, § 1394; Hemingway's 1917, 
§ 1137; 1930, § 1168; 1942, § 2411; Laws, 1997, ch. 425, § 2, eff from and after 
July 1, 1997. 
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JUDICIAL DECISIONS 



1. In general. 

2. Title or possession. 

3. Indictment or affidavit charging of- 

fense. 

4. Particular acts as constituting of- 

fense. 

5. Lesser included offense. 

1. In general. 

In a case where defendants were con- 
victed of burglary of a dwelling and simple 
assault, the evidence at trial did not sup- 
port a lesser included offense instruction 
of trespass because (1) had defendants 
succeeded in their defense that they had 
permission to enter the dwelling, they 
would not have been guilty of trespass; (2) 
once defendants realized they were not 
welcome on the property and that they 
would not receive permission to enter the 
home, they broke into and entered the 
home when they punched through the 
tape covering the hole by the front door in 
order to unlock the door from the inside; 
(3) the existence of the marks on the rear 
entrance where a tire iron was used to 
attempt entry supported the more serious 
offense of burglary rather than trespass; 
and (4) there was evidence of intent to 
commit an assault when defendants en- 
tered the home based on their previous 
threats made to the second victim, their 
use of force to enter the home, their use of 
violence inside the home, and one defen- 
dant's actions of hurling a large rock into 
the second victim's windshield when he 
tried to drive away. Arbuckle v. State, 894 
So. 2d 619 (Miss. Ct. App. 2004), writ of 
certiorari dismissed by 904 So. 2d 184, 
2005 Miss. LEXIS 397 (Miss. 2005). 

Defendant to charge of burglary of in- 
habited dwelling house who offers testi- 
mony presenting viable explanation of 
presence in house as alternative to pros- 
ecution's theory that defendant intended 
to commit some crime in house is entitled 
to have jury given instruction on lesser 
included offense of trespass; furthermore, 
if instruction on trespass offered by defen- 
dant is bad, trial judge has responsibility 
to modify, correct, and submit to jury 
proper instruction. Harper v. State, 478 
So. 2d 1017 (Miss. 1985). 



A prosecution for wilful trespass does 
not come within this section [Code 1942, 
§ 2411] where it is not claimed that the 
land in question is enclosed. Johnston v. 
State, 232 Miss. 102, 98 So. 2d 445 (1957). 

Where a prosecution charging trespass 
upon land originated in the district of a 
certain justice of the peace, a justice of the 
peace of another district of the same 
county was not without jurisdiction to try 
the case, since the jurisdiction of every 
justice of the peace is co-extensive with 
his county, and he is authorized to issue 
any process in matters within his jurisdic- 
tion, to be executed in any part of his 
county. Walker v. State, 192 Miss. 409, 6 
So. 2d 127 (1942). 

Time of commission of trespass is not an 
element of the offense. Card v. State, 182 
Miss. 229, 181 So. 524 (1938). 

In prosecution for trespass, state was 
not required to prove commission of of- 
fense on date alleged in affidavit, but 
could prove commission on any date 
within two years prior to indictment. Card 
v. State, 182 Miss. 229, 181 So. 524 (1938). 

Refusal of instruction which in effect 
would require the state to prove commis- 
sion of offense on date alleged in affidavit 
held not reversible. Card v. State, 182 
Miss. 229, 181 So. 524 (1938). 

Discharged employee arrested after re- 
fusal to leave premises had no right of 
action for damages. King v. Weaver Pants 
Corp., 157 Miss. 77, 127 So. 718 (1930). 

2. Title or possession. 

This section [Code 1942, § 2411] had no 
application, in a suit for damages for ma- 
licious prosecution on a charge of alleged 
criminal trespass in going to negro 
worker-tenants' homes on a plantation 
and helping them move therefrom, after 
having been notified by the one employed 
to look after the property not to do so, 
where it was not shown whether the land 
was enclosed, or if not enclosed, whether it 
was in a stock law district, and the ten- 
ants held such possession of the particular 
premises occupied by them as to entitle 
them to grant permission to the plaintiff 
to come to their homes for the purpose 
complained of. Brown v. Kisner, 192 Miss. 
746, 6 So. 2d 611 (1942). 
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Cutting of fence wholly owned by defen- 
dant could not constitute "trespass." Ev- 
ans v. State, 159 Miss. 870, 132 So. 455 
(1931). 

Business man having lawful dealings 
with employees of lumber company held 
not guilty of trespass by going to logging 
camp on premises leased to employees for 
that purpose. Lott v. State, 159 Miss. 484, 
132 So. 336 (1931). 

In prosecution for trespass on land after 
notice not to do so, when land is in posses- 
sion of another, title thereto is not in- 
volved. Raiford v. State, 87 Miss. 359, 39 
So. 897 (1906). 

A person who pursuant to the directions 
of the owner of land in possession of ten- 
ants entered on the land for the purpose of 
driving away cattle belonging to the 
owner and found in a pasture used in 
common with the tenants is not guilty of 
trespassing on the land of another though 
the tenants objected to his entering on the 
land and driving away the cattle. Bowles 
v. State, 14 So. 261 (Miss. 1894). 

Actual occupancy is necessary, it is not 
enough that the party once occupied and 
intends to return to the premises. Hester 
v. State, 67 Miss. 129, 6 So. 687 (1889). 

Neither title to the land nor the right- 
fulness of possession is to be inquired into, 
the statute protects actual possession. 
Knight v. State, 64 Miss. 802, 2 So. 252 
(1887); Lott v. State, 159 Miss. 484, 132 
So. 336 (1931). 

3. Indictment or affidavit charging 
offense. 

Where an affidavit set forth the facts of 
an alleged trespass and incorrectly stated 
that the trespass occurred contrary to the 
provisions of Code 1942, § 2411, and proof 
at the trial showed that the trespass oc- 
curred in an uninclosed rather than an 
inclosed area, the motion of the district 
attorney to strike from the affidavit the 
reference to Code 1942, § 2411 was prop- 
erly granted, for the amendment changed 
no facts with which the defendant was 
charged in the affidavit and could not 
have prejudiced him. Shields v. State, 203 
So. 2d 78 (Miss. 1967). 

A prosecution for wilful trespass upon 
the land of another does not come within 
this section [Code 1942, § 2411], where 
the affidavit charging that the defendant 



wilfully and unlawfully cut certain trees 
and timber on the land after having been 
notified and requested not to do so, made 
no claim that the land was enclosed. John- 
ston v. State, 232 Miss. 102, 98 So. 2d 445 
(1957). 

In a prosecution on a charge of trespass 
on land, the affidavit of the complainant, 
which failed to describe the land, was at 
most only defective and not void, and 
might be amended by the furnishing of an 
accurate description of the land. Walker v. 
State, 192 Miss. 409, 6 So. 2d 127 (1942). 

Where the affidavit in a prosecution for 
trespass upon land charged that the de- 
fendant had "wilfully and maliciously" 
trespassed upon the real property after he 
had been notified not to go thereon, the 
defendant could have been tried either 
under the statute prohibiting wilful and 
malicious trespass, or under the statute 
prohibiting one to go upon the land of 
another after having been notified not to 
do so, since if the case was tried under the 
first mentioned statute, the allegation 
that the defendant had been notified not 
to go upon the property would be treated 
as surplusage, and on the other hand, if 
tried under the second statute, the lan- 
guage of the affidavit "wilfully and mali- 
ciously" would be disregarded. Walker v. 
State, 192 Miss. 409, 6 So. 2d 127 (1942). 

Indictment for trespass which fails to 
allege that accused entered without con- 
sent of owner after notice, or that he 
remained after notice to depart, is insuffi- 
cient. Rube v. State, 101 Miss. 362, 58 So. 
99 (1912). 

4. Particular acts as constituting of- 
fense. 

Defendant could not be convicted of 
trespass under this section [Code 1942, 
§ 2411], where his cow, which he had 
staked out on his own premises in close 
proximity to line fence, damaged the fence 
and entered upon adjoining lot of the 
prosecuting witness, in the absence of 
proof that defendant intended to wilfully 
damage the property of the prosecuting 
witness through the agency of his cow. 
Wilson v. State, 198 Miss. 828, 23 So. 2d 
684 (1945). 

Dipping vat inspectors going on prem- 
ises and taking mules in supposed perfor- 
mance of duties held not guilty of criminal 
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trespass. Bacot v. State, 158 Miss. 258, 
130 So. 282 (1930). 

5. Lesser included offense. 

Trial court did not err in denying defen- 
dant a jury instruction on the lesser-in- 
cluded offense of trespass during his trial 
for business burglary because if the jury 



had believed defendant's testimony that 
he was not present when a storage locker 
was burglarized, it would have believed 
that he never entered the storage locker 
and had not committed trespass. Gray v. 
State, 931 So. 2d 627 (Miss. Ct. App. 
2006). 



RESEARCH REFERENCES 



ALR. Injunction against repeated or Am Jur. 75 Am. Jur. 2d, Trespass 
continuing trespasses on real property. 60 §§ 132 seq. 

A.L.R.2d 310. CJS. 87 C.J.S., Trespass § 137. 

Entry on private lands in pursuit of 
wounded game as criminal trespass. 41 
A.L.R.4th 805. 

§ 97-17-87. Trespass; willful or malicious; penalty; enhanced 
penalties for willful trespass upon airport operations area. 

(1) Any person who shall be guilty of a willful or malicious trespass upon 
the real or personal property of another, for which no other penalty is 
prescribed, shall, upon conviction, be fined not exceeding Five Hundred Dollars 
($500.00), or imprisoned not longer than six (6) months in the county jail, or 
both. 

(2) (a) Any person who shall willfully trespass upon any air operations 
area or sterile area of an airport serving the general public shall be guilty of 
a misdemeanor and, upon conviction, shall be fined not more than One 
Thousand Dollars ($1,000.00) or imprisoned in the county jail for up to one 
(1) year, or both. 

(b) For the purposes of this subsection (2), "air operations area" means 
a portion of an airport designed and used for landing, taking off, or surface 
maneuvering of airplanes; "sterile area" means an area to which access is 
controlled by the inspection of persons and property in accordance with an 
approved security program. 

SOURCES: Codes, 1880, §§ 969, 2967; 1892, § 1315; 1906, § 1389; Hemingway's 
1917, § 1132; 1930, § 1163; 1942, § 2406; Laws, 2001, ch. 475, § 1, eff from and 
after passage (approved Mar. 23, 2001.) 

Cross References — ■ Disclaimer and tender of amends in actions for trespass on 
land, see § 11-7-73. 



JUDICIAL DECISIONS 



1. In general. 1. In general. 

2. Malice or willfulness. Under the direct remand rule, the evi- 

3. Affidavit charging offense. dence was sufficient to uphold a conviction 

4. Instructions. of trespass under Miss. Code Ann. § 97- 
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17-87 (Rev. 2006) given the testimony that 
defendant was either a principle or an 
aider and abetter of the trespass. Jeffer- 
son v. State, 977 So. 2d 431 (Miss. Ct. App. 
2008). 

Sufficient evidence existed to convict 
defendant of trespass in violation of Miss. 
Code Ann. § 97-17-87 as the evidence was 
^incontroverted that defendant did not 
have permission to enter the victim's 
shed, and the victim was able to positively 
identify him because she had seen him in 
the shed twice. Hill v. State, 929 So. 2d 
338 (Miss. Ct. App. 2005). 

Trespass is necessarily a component of 
every burglary, and where evidence was 
insufficient to sustain a jury verdict on the 
greater charge defendant was guilty of 
constituent offense of trespass under 
§ 97-17-87. Anderson v. State, 290 So. 2d 
628 (Miss. 1974). 

Where a prosecution charging trespass 
upon land originated in the district of a 
certain justice of the peace, a justice of the 
peace of another district of the same 
county was not without jurisdiction to try 
the case, since the jurisdiction of every 
justice of the peace is co-extensive with 
his county, and he is authorized to issue 
any process in matters within his jurisdic- 
tion, to be executed in any part of his 
county. Walker v. State, 192 Miss. 409, 6 
So. 2d 127 (1942). 

Cutting of fence wholly owned by defen- 
dant could not constitute "trespass." Ev- 
ans v. State, 159 Miss. 870, 132 So. 455 
(1931). 

Homicide not reduced to manslaughter 
because deceased was a trespasser. Atkin- 
son v. State, 137 Miss. 42, 101 So. 490 
(1924). 

Gratuitous licensor held not guilty of 
tearing down and removing a fence. Card 
v. State, 123 Miss. 702, 86 So. 460 (1920). 

2. Malice or willfulness. 

Evidence that the trespass was wilful 
and intentional, and that the defendant 
did not act in good faith and with reason- 
able prudence under the belief that the 
line was their own, warranted his convic- 
tion of wilful trespass. Johnston v. State, 
232 Miss. 102, 98 So. 2d 445 (1957). 

Defendant whose employees cut trees 
on lands of another without consent of 
owner and without authority or direction 



from defendant is not criminally liable for 
fine and jail sentence under civil doctrine 
of respondeat superior, but proof must 
show that defendant himself willfully and 
knowingly cut and removed timber of an- 
other, or that he authorized his employees 
to do so. Smith v. State, 205 Miss. 170, 38 
So. 2d 698 (1949). 

Defendant could not be convicted of 
trespass under this section [Code 1942, 
§ 2406] where his cow, which he had 
staked out on his own premises in close 
proximity to line fence, damaged the fence 
and entered upon adjoining lot of the 
prosecuting witness, in the absence of 
proof that defendant intended to wilfully 
damage the property of the prosecuting 
witness through the agency of his cow. 
Wilson v. State, 198 Miss. 828, 23 So. 2d 
684 (1945). 

Dipping vat inspectors going on prem- 
ises and taking mules in supposed perfor- 
mance of duties held not guilty of criminal 
trespass. Bacot v. State, 158 Miss. 258, 
130 So. 282 (1930). 

Defendant may be convicted under this 
section [Code 1942, § 2406] although the 
trespass was the direct consequence of 
defendant's violation of Code 1892, § 3902 
(Code 1906, § 4412), and gross negligence 
may supply both malice and wilfulness. 
Porter v. State, 83 Miss. 23, 35 So. 218 
(1903). 

One maliciously injuring real property 
by tearing down and removing a fence 
therefrom is guilty of malicious trespass. 
City of Greenville v. Laurent, 75 Miss. 
456, 23 So. 185 (1898). 

3. Affidavit charging offense. 

Where an affidavit set forth the facts of 
an alleged trespass and incorrectly stated 
that the trespass occurred contrary to the 
provisions of Code 1942, § 2411, and proof 
at the trial showed that the trespass oc- 
curred in an uninclosed rather than an 
inclosed area, the motion of the district 
attorney to strike from the affidavit the 
reference to Code 1942, § 2411 was prop- 
erly granted, for the amendment changed 
no facts with which the defendant was 
charged in the affidavit and could not 
have prejudiced him. Shields v. State, 203 
So. 2d 78 (Miss. 1967). 

In a prosecution on a charge of trespass 
on land, the affidavit of the complainant, 
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which failed to describe the land, was at 
most only defective and not void, and 
might be amended by the furnishing of an 
accurate description of the land. Walker v. 
State, 192 Miss. 409, 6 So. 2d 127 (1942). 

Conviction for wilful and malicious tres- 
pass requires allegations and proof of 
ownership of property trespassed on. Ad- 
ams v. State, 152 Miss. 220, 119 So. 189 
(1928), appeal after remand, 124 So. 440 
(Miss. 1929); Johnston v. State, 232 Miss. 
102, 98 So. 2d 445 (1957). 

4. Instructions. 

Jury instruction for the lesser-included 
offense of trespass was not warranted 
where a lack of evidence in the record 
failed to show that defendant was guilty of 
trespass where, even if defendant was 
legally on the property at the request of 
his female friend, he was still seen peep- 
ing into a window, was chased for at least 
250 yards, and was caught with his zipper 
down and underwear exposed. Ledford v. 
State, 874 So. 2d 995 (Miss. Ct. App. 
2004), writ of certiorari denied by 882 So. 
2d 772, 2004 Miss. LEXIS 1114 (Miss. 
2004). 

A defendant in a burglary prosecution 
was entitled to an instruction on the 



lesser included offense of trespass where 
the person who lived in the house in 
question testified that the first time the 
defendant entered her house he did so 
without her knowledge or consent and she 
only discovered him as he came out of her 
bathroom, and that the second time he 
entered the house he kicked in the door 
after she closed the door and locked him 
out when she went to get some money the 
defendant claimed he had left inside the 
house, and another witness testified that 
the person who lived in the house volun- 
tarily let the defendant in the first time. 
Robinson v. State, 589 So. 2d 116 (Miss. 
1991). 

There is no such thing as "simple tres- 
pass" known to the laws of this state; and 
where in a prosecution for wilful or mali- 
cious trespass the court instructed the 
jury that if they found beyond a reason- 
able doubt that the defendants unlawfully 
and wilfully trespassed upon certain prop- 
erty they should find the defendants 
guilty of a simple trespass, such charge 
was equivalent to instructing the jury to 
return a verdict of not guilty even though 
the state proved its case beyond a reason- 
able doubt. Howell v. State, 183 Miss. 293, 
184 So. 326 (1938). 



RESEARCH REFERENCES 



ALR. Validity and construction of stat- 
ute or ordinance forbidding unauthorized 
persons to enter upon or remain in school 
building or premises. 50 A.L.R.3d 340. 



Am Jur. 75 Am. Jur. 2d, Trespass 
§§ 132etseq. 
CJS. 87 C.J.S., Trespass § 153. 



§ 97-17-89. Trespass; destruction or carrying away of vegeta- 
tion, etc. not amounting to larceny. 

Any person who shall enter upon the closed or unenclosed lands of another 
or of the public and who shall willfully and wantonly gather and unlawfully 
sever, destroy, carry away or injure any trees, shrubs, flowers, moss, grain, 
turf, grass, hay, fruits, nuts or vegetables thereon, where such action shall not 
amount to larceny, shall be guilty of a misdemeanor, and upon conviction shall 
be fined not exceeding five hundred dollars ($500.00), or be imprisoned not 
exceeding six (6) months in the county jail, or both; and a verdict of guilty of 
such action may be rendered under an indictment for larceny, if the evidence 
shall not warrant a verdict of guilty of larceny, but shall warrant a conviction 
under this section. 

SOURCES: Codes, 1942, § 2411.5; Laws, 1958, ch. 264; Laws, 1962, ch. 323, § 3. 
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Cross References — Prohibition on removal of pecans falling from private orchards 
onto public rights-of-way during harvesting season, see §§ 69-33-1 et seq. 
Going upon enclosed land of another, see § 97-17-85. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

Am Jur. 75 Am. Jur. 2d, Trespass emphasis upon Mississippi law. 59 Miss. 
§§ 132 et seq. L. J. 387, Fall 1989. 

CJS. 87 C.J.S., Trespass § 137. 

Law Reviews. Ogletree, A primer con- 
cerning industrial timber litigation with 

§ 97-17-91. Trespass; defacing, altering or destroying notices 
posted on land. 

Any person who shall deface, remove, alter or destroy any notice placed 
upon any lands by the owner thereof or his agent posting or otherwise 
prohibiting the entrance upon any lands in this state shall, upon conviction, be 
fined not more than fifty dollars ($50.00) for each such notice defaced, removed, 
altered or destroyed. 

SOURCES: Codes, 1942, § 2409.3; Laws, 1962, ch. 323, § 2. 

Cross References — Entering upon lands of another without permission, see 
§ 97-17-93. 

RESEARCH REFERENCES 

Am Jur. 75 Am. Jur. 2d, Trespass 
§§ 132 et seq. 
CJS. 87 C.J.S., Trespass § 138. 

§ 97-17-93. Entering lands of another without permission; 
enforcement; relation to other statutes; dismissal of pros- 
ecution. 

(1) Any person who knowingly enters the lands of another without the 
permission of or without being accompanied by the landowner or the lessee of 
the land, or the agent of such landowner or lessee, shall be guilty of a 
misdemeanor and, upon conviction, shall be punished for the first offense by a 
fine of Two Hundred Fifty Dollars ($250.00). Upon conviction of any person for 
a second or subsequent offense, the offenses being committed within five (5) 
years of the last offense, such person shall be punished by a fine of Five 
Hundred Dollars ($500.00), and may be imprisoned in the county jail for a 
period of not less than ten (10) nor more than thirty (30) days, or by both such 
fine and imprisonment. This section shall not apply to the landowner's or 
lessee's family, guests, or agents, to a surveyor as provided in Section 
73-13-103, or to persons entering upon such lands for lawful business pur- 
poses. 
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(2) (a) It shall be the duty of sheriffs, deputy sheriffs, constables and 
conservation officers to enforce this section. 

(b) Such officers shall enforce this section by issuing a citation to those 
charged with trespassing under this section. 

(3) The provisions of this section are supplementary to the provisions of 
any other statute of this state. 

(4) A prosecution under the provisions of this section shall be dismissed 
upon the request of the landowner, lessee of the land or agent of such 
landowner or lessee, as the case may be. 

SOURCES: Codes, 1892, § 1318; 1906, § 1392; Hemingway's 1917, § 1135; 1930, 
§ 1166; 1942, § 2409; Laws, 1962, ch. 323, § 1; Laws, 1976, ch. 404; Laws, 
1978, ch. 417, § 1; Laws, 1984, ch. 504; Laws, 1987, ch. 331; Laws, 1997, ch. 
425, § 3; Laws, 2008, ch. 545, § 2, eff from and after July 1, 2008. 

Cross References — Enforcement of this section by conservation officers, see 
§ 49-1-13. 

Hunting or fishing on the Sabbath, see § 49-7-61. 
When it is unlawful to hunt on lands of others, see § 49-7-79. 
Removing, damaging, or destroying notices on land, see § 97-17-91. 
Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

JUDICIAL DECISIONS 

1. In general. This section [Code 1942, § 2409] does 
Testimony of conservation official that not limit right to post lands to owner of 
official observed defendant's vehicle trav- property and in any event this section 
eling on, and ultimately exiting from, would not be applicable to establish that 
property which has been properly posted defendant having been given permission 
for at least 3 months, that official found to fence pasture land had exceeded his 
evidence that deer had been dragged from license by posting lands and thus became 
property and put into truck, and that a trespasser ab initio so as to start run- 
defendant's vehicle was only one which ning of statute of limitations. Anderson v. 
could have been in area on night in ques- Anderson-Tully Co., 196 F.2d 684 (5th Cir. 
tion is sufficient to support conviction for 1952) 
trespass. Pharr v. State, 465 So. 2d 294 
(Miss. 1984). 

ATTORNEY GENERAL OPINIONS 

Employees of the Mississippi Institute tering the land to perform data collection 

for Forest Inventory or persons perform- duties. Tucker, Sept. 16, 2004, A.G. Op. 

ing under contract to the Institute should 04-0414. 
acquire landowner permission before en- 

RESEARCH REFERENCES 

ALR. Entry on private lands in pursuit Am Jur. 75 Am. Jur. 2d, Trespass 
of wounded game as criminal trespass. 41 §§ 132 et seq. 
A.L.R.4th 805. CJS. 87 C.J.S., Trespass § 138. 
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Law Reviews. 1984 Mississippi Su- 
preme Court Review: Property. 55 Miss. L. 
J. 135, March, 1985. 

§ 97-17-95. Trespass; entry on premises where atomic ma- 
chinery, rockets and other dangerous devices are manufac- 
tured, etc. 

It shall be unlawful for any person to wilfully enter or trespass within the 
premises of any person, firm or corporation manufacturing or constructing or 
erecting or assembling or maintaining or repairing or operating any nuclear 
powered machinery, equipment or vessels, or rockets, missiles, propulsion sys- 
tems, explosives or other dangerous devices, or parts thereof, with the intent to 
commit any crime under the laws of this state, or of the United States, or pursuant 
to a conspiracy to commit any such crime or in an attempt to commit any such 
crime. Any person convicted of a violation of this section shall be adjudged guilty 
of a felony, and punished by a fine not to exceed five thousand dollars ($5,000.00) 
or by imprisonment in the state penitentiary not to exceed five (5) years, or both 
such fine and imprisonment, in the discretion of the court. Any person wilfully 
entering or trespassing within such premises, if found within any area designated 
as a restricted area therein, shall be guilty of a violation of this section. 

SOURCES: Codes, 1942, § 2406.5; Laws, 1962, ch. 324, eff from and after 
passage (approved May 31, 1962). 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any felony violation, see § 99-19-73. 

RESEARCH REFERENCES 

Am Jur. 75 Am. Jur. 2d, Trespass 
§§ 132etseq. 
CJS. 87 C.J.S., Trespass § 137. 

§ 97-17-97. Trespass; going into or upon, or remaining in or 
upon, buildings, premises or lands of another after being 
forbidden to do so. 

(1) Except as otherwise provided in Section 73-13-103, if any person or 
persons shall without authority of law go into or upon or remain in or upon any 
building, premises or land of another, including the premises of any public 
housing authority after having been banned from returning to the premises of 
the housing authority, whether an individual, a corporation, partnership, or 
association, or any part, portion or area thereof, after having been forbidden to 
do so, either orally or in writing including any sign hereinafter mentioned, by 
any owner, or lessee, or custodian, or other authorized person, or by the 
administrators of a public housing authority regardless of whether or not 
having been invited onto the premises of the housing authority by a tenant, or 
after having been forbidden to do so by such sign or signs posted on, or in such 
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building, premises or land, or part, or portion, or area thereof, at a place or 
places where such sign or signs may be reasonably seen, such person or 
persons shall be guilty of a misdemeanor, and upon conviction thereof shall be 
punished by a fine of not more than Five Hundred Dollars ($500.00) or by 
confinement in the county jail not exceeding six (6) months, or by both such fine 
and imprisonment. 

(2) The provisions of this section are supplementary to the provisions of 
any other statute of this state. 

SOURCES: Codes, 1942, § 2409.7; Laws, 1960, ch. 246, §§ 1, 2; Laws, 1997, ch. 
471, § 1; Laws, 1997, ch. 425, § 4, eff from and after July 1, 1997. 

Joint Legislative Committee Note — Section 4 of ch. 425, Laws, 1997, effective 
July 1, 1997, amended this section. Section 1 of ch. 471, Laws, 1997, effective March 27, 
1997, also amended this section. As set out above, this section reflects the language of 
both amendments pursuant to Section 1-1-109 which gives the Joint Legislative 
Committee on Compilation, Revision, and Publication authority to integrate amend- 
ments so that all versions of the same code section enacted within the same legislative 
session may become effective. The Joint Committee on Compilation, Revision, and 
Publication ratified the integration of these amendments as consistent with the 
legislative intent at the May 8, 1997 meeting of the Committee. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

JUDICIAL DECISIONS 



1. In general. 

2. Particular acts as constituting of- 

fense. 

1. In general. 

Probable cause existed to arrest the 
defendant for a violation of this section 
where he was found on a driveway behind 
a county jail, the driveway was owned by 
the county and was never dedicated as a 
public thoroughfare, and he was on notice 
that the area was off-limits because he 
had previously been forbidden from com- 
ing into the area. Bigham v. Huffman, — 
F. Supp. 2d — , 1999 U.S. Dist. LEXIS 
16542 (N.D. Miss. Oct. 9, 1999), affirmed 
without opinion by 218 F.3d 744, 2000 
U.S. App. LEXIS 15292 (5th Cir. Miss. 
2000). 

An employee of a corporation had prob- 
able cause to file an affidavit charging 
plaintiff with trespass where the uncon- 
tradicted evidence showed that he had 
entered upon the corporation's lands not 
only on the logging trail over which there 
was a claim of proscriptive easement, but 
also along the pipeline right of way after 
he had been orally forbidden to do so; 



thus, even though plaintiff was acquitted 
on the trespass charge, he could not main- 
tain a cause of action against the corpora- 
tion and its employee for malicious pros- 
ecution. Ray Geophysical Div. of Mandrel 
Induss., Inc. v. O'Quin, 365 So. 2d 641 
(Miss. 1978). 

A substantial charge of the offense is 
sufficient. Mitchell v. State, 240 Miss. 308, 
127 So. 2d 394 (1961). 

2. Particular acts as constituting of- 
fense. 

Premises liability action was dismissed 
on summary judgment because newly dis- 
covered evidence clearly established a cus- 
tomer's status as a trespasser at the time 
of her alleged abduction from a store's 
parking lot where the store was autho- 
rized to ban her from the store under 
Miss. Code Ann. § 97-23-17 after a prior 
shoplifting incident, the customer failed to 
show that store breached its duty to a 
trespasser, and store was immune from 
liability pursuant to Miss. Code Ann. 
§ 97-17-103(2) where the customer had 
committed a criminal trespass under 
Miss. Code Ann. § 97-17-97 at the time of 
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the incident. Bates v. Wal-Mart Stores, 
413 F. Supp. 2d 763 (S.D. Miss. 2006). 

Plaintiff father's false arrest claim 
failed because there was probable cause to 
arrest for providing false information to 
police under Miss. Code Ann. § 97-35-47, 
as the father lied in stating that his 
daughter's boyfriend, who was under a 



no-contact order as to the daughter, had 
broken into the father's house, and telling 
the officers about the no-contact order 
could be construed as claiming that the 
boyfriend had violated the criminal tres- 
pass statute. Granger v. Slade, 361 F. 
Supp. 2d 588 (S.D. Miss. 2005). 



ATTORNEY GENERAL OPINIONS 



A constable has authority to carry a weapons on the property only if he enters 
weapon on private property where prop- in performance of his official duties. Null, 
erty owner has restricted possession of Dec. 12, 1997, A.G. Op. #97-0783. 



RESEARCH REFERENCES 



ALR. Trespass: state prosecution for 
unauthorized entry, or occupation, for 
public demonstration purposes, of busi- 
ness, industrial, or utility premises. 41 
A.L.R.4th 773. 

Am Jur. 75 Am. Jur. 2d, Trespass 
§§ 132etseq. 



48 Am. Jur. Proof of Facts 2d 153, Dam- 
ages for Unauthorized Geophysical Explo- 
ration. 

CJS. 87 C.J.S., Trespass § 138. 



§ 97-17-99. Trespass; inciting or soliciting etc., persons to go 
into or upon, or remain in or upon, buildings, premises or 
lands of another. 

(1) If any person or persons shall incite, or solicit, or urge, or encourage, 
or exhort, or instigate, or procure any other person or persons to go into or upon 
or to remain in or upon any building, or premises, or land of another whether 
an individual, a corporation, partnership, or association, or any part, portion or 
area thereof, knowing such other person or persons to have been forbidden, 
either orally or in writing including any sign hereinafter mentioned, to do so by 
any owner, or lessee, or custodian, or other authorized person, or knowing such 
other person or persons to have been forbidden to do so by a sign or signs 
posted in or upon such building, or premises, or land, or part, or portion 
thereof, at a place or places where it or they may be reasonably seen, shall be 
guilty of a misdemeanor and upon conviction thereof shall be punished by a 
fine of not more than five hundred dollars ($500.00) or by confinement in the 
county jail not exceeding six (6) months, or by both such fine and imprison- 
ment. 

(2) The provisions of this section are supplementary to the provisions of 
any other statute of this state. 



SOURCES: Codes, 1942, § 2409.5; Laws, 1960, ch. 245, §§ 1, 2. 



Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 
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RESEARCH REFERENCES 

Am Jur. 75 Am. Jur. 2d, Trespass 
§§ 132 et seq. 
CJS. 87 C.J.S., Trespass § 141. 

§ 97-17-101. Repealed. 

Repealed by Laws, 1989, ch. 469, § 9, eff from and after July 1, 1989. 
[Laws, 1980, ch. 368] 

Editor's Note — Former Section 97-17-101 related to the mutilation of motor vehicle 
or farm implement identification numbers. 
Laws, 1989, ch. 469, § 10, provides as follows: 

"SECTION 10. If any section, paragraph, sentence, clause, phrase or any part of this 
act shall be held invalid or unconstitutional, such holding shall not affect any other 
section, paragraph, sentence, clause, phrase or part of this act which is not in and of 
itself invalid or unconstitutional. Moreover, if the application of this act, or of any 
portion of it, to any person or circumstance is held invalid, the invalidity shall not affect 
the application of this act to other persons or circumstances which can be given effect 
without the invalid provision or application." 

§ 97-17-103. Prohibition of recovery for injuries sustained 
during criminal trespass. 

(1) As used in this section: 

(a) "Perpetrator" means a person who has engaged in criminal trespass 
and includes a person convicted of trespass under applicable state law; 

(b) "Victim" means a person who was the object of another's criminal 
trespass and includes a person at the scene of an emergency who gives 
reasonable assistance to another person who is exposed to or has suffered 
grave physical harm; 

(c) "Course of criminal conduct" includes the acts or omissions of a 
victim in resisting criminal conduct; 

(d) "Convicted" includes a finding of guilt, whether or not the adjudica- 
tion of guilt is stayed or executed, an unwithdrawn judicial admission of 
guilt or guilty plea, a no contest plea, a judgment of conviction, an 
adjudication as a delinquent child, an admission to a juvenile delinquency 
petition, or a disposition as an extended jurisdiction juvenile; and 

(e) "Trespass" means an offense named in Sections 97-17-1 through 
97-17-97, Mississippi Code of 1972, or any attempt to commit any of these 
offenses. Trespass includes crimes in other states or jurisdictions which 
would have been within the definition set forth in this subdivision if they had 
been committed in this state. 

(2) A perpetrator assumes the risk of loss, injury or death resulting from 
or arising out of a course of criminal trespass, as defined in this section, 
engaged in by the perpetrator or an accomplice, and the crime victim is 
immune from and not liable for any civil damages as a result of acts or 
omissions of the victim. 
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(3) Notwithstanding other evidence which the victim may adduce relating 
to the perpetrator's conviction of the crime involving the parties to the civil 
action, a certified copy of a guilty plea, a court judgment of guilt, a court record 
of conviction or an adjudication as a delinquent child is conclusive proof of the 
perpetrator's assumption of the risk. 

(4) In a civil action that is subject to this section, the court shall award 
reasonable expenses, including attorney's fees and disbursements, to the 
prevailing party. 

(5) Except to the extent needed to preserve evidence, any civil action in 
which the defense set forth in subsection (2) is raised shall be stayed by the 
court on the motion of the defendant during the pendency of any criminal 
action against the plaintiff based on the alleged trespass. 

SOURCES: Laws, 1997, ch. 471, § 2, eff from and after passage (approved 
March 27, 1997). 

JUDICIAL DECISIONS 

1. Victim immune from liability to shoplifting incident, the customer failed to 

trespasser. show that store breached its duty to a 

Premises liability action was dismissed trespasser, and store was immune from 

on summary judgment because newly dis- liability pursuant to Miss. Code Ann. 

covered evidence clearly established a cus- § 97-17-103(2) where the customer had 

tomer's status as a trespasser at the time committed a criminal trespass under 

of her alleged abduction from a store's Miss. Code Ann. § 97-17-97 at the time of 

parking lot where the store was autho- the incident. Bates v. Wal-Mart Stores, 

rized to ban her from the store under 413 p. Supp. 2d 763 (S.D. Miss. 2006). 
Miss. Code Ann. § 97-23-17 after a prior 

DEFENDANT'S LIABILITY FOR VALUE OF PROPERTY DAMAGED, 
DESTROYED, TAKEN OR CONVERTED 
[REPEALED] 

Sec. 

97-17-121 through 97-17-127. Repealed. 

§§ 97-17-121 through 97-17-127. Repealed. 

Repealed by Laws, 1978, ch. 400, § 11, eff from and after July 1, 1978. 
[Laws, 1977, ch. 403, §§ 1-4] 

Editor's Note — Former §§ 97-17-121 through 97-17-127 made any person con- 
victed of a crime against property, as set out in chapter 17, title 97, Mississippi Code of 
1972, liable for restitution to any person having a property interest in any property 
damaged, destroyed, taken or converted in the commission of such crime. 

Restitution to victims of crimes is now governed by the provisions of §§ 99-37-1 et 
seq. 
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CHAPTER 19 



False Pretenses and Cheats 



Sec. 

97-19-1. Repealed. 
97-19-3. Repealed. 

97-19-5. Citation of Sections 97-19-5 through 97-19-29. 

97-19-7. Credit cards; construction of provisions. 

97-19-9. Credit cards; definitions. 

97-19-11. Credit cards; procuring issuance by false statements. 
97-19-13. Credit cards; acquisition by theft or artifice; unlawful sales and pur- 
chases; receipt of cards issued in another's name. 
97-19-15. Credit cards; controlling card as security for debt. 
97-19-17. Credit cards; forgery. 

97-19-19. Credit cards; signing with intent to defraud. 

97-19-21. Credit cards; use to obtain things of value or to operate automatic cash 

dispensing machines with intent to defraud; penalties. 
97-19-23. Credit cards; furnishing things of value on forged or unlawfully obtained 

card; failing to give value represented as given. 
97-19-25. Credit cards; possession of incomplete cards or plates and devices for 

their reproduction. 
97-19-27. Credit cards; receipt of things of value in violation of law. 
97-19-29. Credit cards; penalty for violation of Sections 97-19-5 through 97-19-29. 
97-19-31. Credit cards; use of credit numbers or other credit device to obtain 

credit, goods, property or services. 
97-19-33. False personation; personating another to marry, become bail or surety, 

confess judgment, acknowledge recorded instrument, or act in suit. 
97-19-35. False personation; personating another to receive money or property. 
97-19-37. False personation; masquerading as deaf person. 
97-19-39. Obtaining signature or thing of value with intent to defraud. 
97-19-41. Obtaining signature or thing of value with intent to defraud; penalty for 

using false negotiable instrument. 
97-19-43. Patriotic and fraternal organizations; unauthorized use of membership 

buttons, insignia, etc. 
97-19-45. Producing child with intent to intercept inheritance. 
97-19-47. Receiving deposits when bank is insolvent. 
97-19-49. Registering animal falsely; giving false pedigree. 
97-19-51. Selling property previously sold or encumbered. 
97-19-53. Substituting child to deceive parent or guardian. 
97-19-55. Bad checks and insufficient funds. 

97-19-57. Bad checks; presumption of fraudulent intent; notice that check has not 
been paid; notice returned undelivered as evidence of intent to defraud; 
transactions involving motor vehicles. 

97-19-59. Repealed. 

97-19-61. Bad checks; when notice need not be given. 

97-19-62. Bad checks; evidence of identity of party issuing, uttering or delivering 
check. 

97-19-63. Bad checks; statement of reason for dishonor. 

97-19-65. Bad checks; each violation constitutes a separate offense. 

97-19-67. Bad checks; penalties; restitution. 

97-19-69. Bad checks; non-liability for causing arrest or imprisonment of drawer. 
97-19-71. Fraud in connection with state or federally funded assistance programs; 
penalty. 

97-19-73. District attorney authorized to assist in recovery and distribution of 
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restitution from persons issuing bad checks; construction of Sections 
97-19-73 through 97-19-79. 

Bad check complaint procedures; restitution procedures. 
Accounting and distribution of monies received with respect to bad 
check complaint. 

District attorney to file court complaint upon failure of accused to make 
restitution. 

Right of lender to add fee to amount of loan when payment on loan made 
with bad check. 

Fraud by mail or other means of communication. 

Fraudulent use of identity, Social Security number, credit card or debit 
card number or other identifying information to obtain thing of value. 

§ 97-19-1, Repealed. 

Repealed by Laws, 1972, ch. 476, § 10, eff from and after July 1, 1972. 
[Codes, 1942, § 2153; Laws, 1932, ch. 299; Laws, 1948, ch. 403; Laws, 
1950, ch. 316; Laws, 1958, ch. 282; Laws, 1970, ch. 342, § 1] 

Editor's Note — Former § 97-19-1 related to bad checks. For similar provisions, see 
§§ 97-19-55 et seq. 

§ 97-19-3. Repealed. 

Repealed by Laws, 1982, ch. 423, § 27, eff from and after March 31, 1982. 
[Codes, 1930, § 925; 1942, § 2154; Laws, 1924, ch. 172; Laws, 1981, ch. 
471, § 53] 

Editor's Note — Former § 97-19-3 was entitled: Bad checks; form of affidavit in case 
of non-payment. For similar provisions, see §§ 97-19-55 et seq. 

§ 97-19-5. Citation of Sections 97-19-5 through 97-19-29. 

Sections 97-19-5 through 97-19-29 shall be known as the "Mississippi 
Credit Card Crime Law of 1968." 

SOURCES: Codes, 1942, § 2148.7-01; Laws, 1968, ch. 345, § 1, eff 60 days after 
passage (approved August 8, 1968). 

Cross References — Use of credit numbers or other devices to obtain credit, goods, 
etc., see § 97-19-31. 

RESEARCH REFERENCES 

ALR. Criminal Liability for Unauthor- Mississippi Criminal and Traffic Law 

ized Use of Credit Card under State Manual (Michie). 

Credit Card Statutes. 68 A.L.R.6th 527. Mississippi Penal Code Annotated 

Practice References. McCloskey and (Michie). 
Schoenberg, Criminal Law Deskbook 
(Matthew Bender). 



97-19-75. 
97-19-77. 

97-19-79. 

97-19-81. 

97-19-83. 
97-19-85. 
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§ 97-19-7. Credit cards; construction of provisions. 

Sections 97-19-5 through 97-19-29 shall not be construed so as to preclude 
the applicability of any other provision of the criminal law of this state which 
presently applies or may in the future apply to any transaction which violates 
said sections, unless such provision is inconsistent with the terms of said 
sections. 

SOURCES: Codes, 1942, § 2148.7-13; Laws, 1968, ch. 345, § 13, eff 60 days after 
passage (approved August 8, 1968). 

§ 97-19-9. Credit cards; definitions. 

The following words and phrases as used in Sections 97-19-5 through 
97-19-29 shall have the following meanings ascribed to them, unless a different 
meaning is plainly required by the context: 

(a) "Cardholder" is denned as the person or organization named on the 
face of a credit card, as denned hereinafter, to whom or for whose benefit the 
credit card is issued by an issuer. 

(b) "Credit card" is defined as any instrument or device, whether known 
as a credit card, credit plate or by any other name, issued with or without fee 
by an issuer for the use of the cardholder or one authorized by him in 
obtaining money, goods, property, services or anything else of value on credit 
or in consideration of an undertaking or guaranty of the issuer of the 
payment of a check or draft drawn by the cardholder or one authorized by 
him, and shall include a card issued by a financial institution to be used in 
operating an automatic unmanned cash dispensing machine. 

(c) "Expired credit card" means a credit card which is no longer valid 
because the term shown on its face has elapsed. 

(d) "Issuer" is defined as any business organization or financial insti- 
tution, including but not limited to merchants, state and national banks, and 
any and all other persons, firms, corporations, trusts, and organizations, or 
any duly authorized agent thereof, which issues a credit card. 

(e) "Receives" or "receiving" is defined as acquiring possession of or 
control of or accepting as security for a loan a credit card. 

(f) "Revoked credit card" is defined as a credit card which is no longer 
valid because permission to use it has been suspended or terminated by the 
issuer. 

(g) A credit card is "incomplete" if part of the matter other than the 
signature of the cardholder which an issuer requires to appear on the credit 
card before it can be used by a cardholder has not been stamped, embossed, 
imprinted or written on said card. 

(h) A person "falsely makes" a credit card when he makes or draws in 
whole or in part a device or instrument which purports to be the credit card 
of a named issuer, but which is not in fact such a credit card because the 
issuer did not authorize the making or drawing of said card; or when one 
materially alters a credit card which was validly issued. 
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Crimes 



(i) A person "falsely embosses" a credit card when, without the autho- 
rization of the named issuer, he completes a credit card by adding any other 
matter than the signature of the cardholder which an issuer requires to 
appear on the credit card before it can be used by a cardholder. 

SOURCES: Codes, 1942, § 2148.7-02; Laws, 1968, ch. 345, § 2; Laws, 1979, ch. 
402, § 1, eff from and after July 1, 1979. 

Cross References — Violation of this section as misdemeanor, and punishment 
therefor, see § 97-19-29. 

Computer crimes, see § 97-45-1. 

JUDICIAL DECISIONS 



1. Credit card. 

Evidence was sufficient to convict defen- 
dant of two counts of credit card fraud 
after using a stolen debit card to purchase 
clothing from two stores because the store 
employees testified that defendant signed 
receipts in both stores, as was customary 



in credit-card transactions; and, regard- 
less of the chosen label, the fraudulently 
used card fell within the broad definition 
of "credit card" in this statute. McClendon 
v. State, 124 So. 3d 709 (Miss. Ct. App. 
2013). 



RESEARCH REFERENCES 

Am Jur. 7 Am. Jur. Legal Forms 2d, chant transactions); §§ 78:21 et seq. (is- 
Credit Cards §§ 78:11 et seq. (issuer-mer- suer-card holder transactions). 

§ 97-19-11. Credit cards; procuring issuance by false state- 
ments. 

Any person who makes or causes to be made either directly or indirectly 
any false statement in writing with intent that it be relied upon with respect 
to his identity or that of any other person, firm or corporation, for the purpose 
of procuring the issuance of a credit card is guilty of a misdemeanor. 

SOURCES: Codes, 1942, § 2148.7-03; Laws, 1968, ch. 345, § 3, eff 60 days after 
passage (approved August 8, 1968). 

Cross References — White-collar crime investigations, see § 7-5-59. 
Acquisition of credit cards by theft or artifice, etc., see § 97-19-13. 
Unlawful to use credit card or credit card number, obtained or retained in violation 
of this section, to obtain a thing of value, see § 97-19-21. 
Violation of this section as misdemeanor, and punishment therefor, see § 97-19-29. 

RESEARCH REFERENCES 

ALR. What constitutes violation of CJS. 35 C.J.S., False Pretenses §§ 30, 
§ 134 of Consumer Credit Protection Act 31. 
(15 USCS § 1644), prohibiting fraudulent 
use of credit card. 72 A.L.R. Fed. 65. 
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§ 97- 19- 13, Credit cards; acquisition by theft or artifice; un- 
lawful sales and purchases; receipt of cards issued in anoth- 
er's name. 

A person who takes a credit card from the person, possession, custody or 
control of another by acts constituting statutory larceny, common law larceny 
by trespassory taking, common law larceny by trick, embezzlement, false 
pretense or extortion, or by any other method known to the criminal law of this 
state, without the cardholder's consent, or who, with knowledge that a credit 
card has been so taken, receives the credit card with intent to use it or to sell 
it or to transfer it to a person other than the issuer or the cardholder or one 
authorized by him to receive it is guilty of credit card theft. 

A person other than the issuer who sells a credit card or a person who buys 
a credit card from a person other than the issuer violates Sections 97-19-5 to 
97-19-29. 

Any person other than the issuer or cardholder or members of his 
immediate family who, during any consecutive twelve-month period, receives 
two (2) or more credit cards not issued in his name and which cards he has 
reason to know were taken or retained under circumstances which constitute 
credit card theft under this section or a violation of Section 97-19-11 is 
considered to be in violation of Sections 97-19-5 through 97-19-29. 

SOURCES: Codes, 1942, § 2148.7-04; Laws, 1968, ch. 345, § 4, eff 60 days after 
passage (approved August 8, 1968). 

Cross References — White-collar crime investigations, see § 7-5-59. 

Violation of this section as misdemeanor, and punishment therefor, see § 97-19-29. 

RESEARCH REFERENCES 

ALR. Criminal liability for unauthor- Am Jur. 20 Am. Jur. 2d, Credit Cards 
ized use of credit card. 24 A.L.R.Sd 986. and Charge Accounts § 28. 

§ 97-19-15. Credit cards; controlling card as security for debt. 

Any person, who, with intent to defraud the issuer, a person or organiza- 
tion providing money, goods, property, services or anything else of value, or any 
other person, obtains control of a credit card as security for debt is guilty of a 
misdemeanor. 

SOURCES: Codes, 1942, § 2148.7-05; Laws, 1968, ch. 345, § 5, eff 60 days after 
passage (approved August 8, 1968). 

Cross References — White-collar crime investigations, see § 7-5-59. 
Unlawful to use credit card or credit card number, obtained or retained in violation 
of this section, to obtain a thing of value, see § 97-19-21. 
Violation of this section as misdemeanor, and punishment therefor, see § 97-19-29. 



905 



§ 97-19-17 



Crimes 



§ 97-19-17. Credit cards; forgery. 

Every person who, with intent to defraud a purported cardholder, issuer, 
or a person or organization providing money, goods, property, services or 
anything else of value, falsely makes or alters or embosses a card purporting 
to be a credit card or other such credit device is guilty of credit card forgery. 

SOURCES: Codes, 1942, § 2148.7-06; Laws, 1968, ch 345, § 6, eff 60 days after 
passage (approved August 8, 1968). 

Cross References — White-collar crime investigation, see § 7-5-59. 
Unlawful to use credit card or credit card number, obtained or retained in violation 
of this section, to obtain a thing of value, see § 97-19-21. 
Violation of this section as misdemeanor, and punishment therefor, see § 97-19-29. 
Forgery, generally, see §§ 97-21-1 et seq. 

RESEARCH REFERENCES 

Am Jur. 20 Am. Jur. 2d, Credit Cards 
and Charge Accounts § 27. 

§ 97-19-19. Credit cards; signing with intent to defraud. 

Any person other than the cardholder or a person authorized by him, who, 
with intent to defraud the cardholder, issuer, or a person or organization 
providing money, goods, property, services, or anything else of value, signs a 
credit card, violates Sections 97-19-5 through 97-19-29. 

SOURCES: Codes, 1942, § 2148.7-07; Laws, 1968, ch. 345, § 7, eff 60 days after 
passage (approved August 8, 1968). 

Cross References — White-collar crime investigation, see § 7-5-59. 

Violation of this section as misdemeanor, and punishment therefor, see § 97-19-29. 

RESEARCH REFERENCES 

ALR. What constitutes violation of Am Jur. 20 Am. Jur. 2d, Credit Cards 
§ 134 of Consumer Credit Protection Act § 35. 
(15 USCS § 1644), prohibiting fraudulent 
use of credit card. 72 A.L.R. Fed. 65. 

§ 97-19-21. Credit cards; use to obtain things of value or to 
operate automatic cash dispensing machines with intent to 
defraud; penalties. 

(1) It is unlawful for any person, with intent to defraud the cardholder, 
the issuer, a person or organization providing money, goods, property, services 
or anything else of value, or any other person, (a) to use a credit card or credit 
card number obtained or retained in violation of Sections 97-19-5 through 
97-19-29, or a credit card which he knows is forged, for the purpose of obtaining 
money, goods, property, services or anything else of value, or (b) to obtain 
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§ 97-19-21 



money, goods, property, services or anything else of value (i) by representing 
without the consent of the cardholder that he is the holder of a specified card, 
or (ii) by representing that he is the holder of a card when he has reason to 
know that such card has not in fact been issued, or (iii) by representing that he 
has been authorized to use the credit card or credit card number. 

(2) It is unlawful for any person, with intent to defraud the cardholder or 
issuer of a credit card used in the operation of an automatic unmanned cash 
dispensing machine, to use such card for the purpose of obtaining money from 
such machine. 

(3) Any person convicted for a violation of subsection (1) or (2) of this 
section shall be punished as follows: 

(a) For a first offense of violating subsection (1) or (2) of this section, 
whenever the value of the money, goods, property, services or other thing of 
value obtained or attempted to be obtained is less than One Hundred Dollars 
($100.00), the person committing the offense shall be punished by a fine not 
to exceed One Thousand Dollars ($1,000.00), or by imprisonment in the 
county jail for a term not to exceed one (1) year, or by both such fine and 
imprisonment. 

(b) For a second or subsequent offense of violating subsection (1) or (2) 
of this section, whenever the value of the money, goods, property, services or 
other thing of value obtained or attempted to be obtained is less than One 
Hundred Dollars ($100.00), the person committing the offense shall be guilty 
of a felony and, upon conviction, shall be punished by a fine of not less than 
One Hundred Dollars ($100.00) nor more than One Thousand Dollars 
($1,000.00), or by imprisonment in the State Penitentiary for a term not to 
exceed three (3) years, or by both such fine and imprisonment. 

(c) Whenever the value of the money, goods, property, services or other 
thing of value obtained or attempted to be obtained is One Hundred Dollars 
($100.00) or more, the person committing the offense, whether the offense is 
a first, second or subsequent offense, shall be guilty of a felony and such 
person, upon conviction, shall be punished as provided in paragraph (3)(b) of 
this section. 

(4) For the purpose of determining the punishment to be imposed under 
subsection (3) of this section, the value of all money, goods, property, services 
and other things of value obtained or attempted to be obtained by two (2) or 
more uses of the same credit card shall be aggregated. 

SOURCES: Codes, 1942, § 2148.7-08; Laws, 1968, ch. 345, § 8; Laws, 1979, ch. 
402, § 2; Laws, 1992, ch. 384, § 1, eff from and after July 1, 1992. 

Cross References — White-collar crime investigation, see § 7-5-59. 

Violation of this section as misdemeanor, and punishment therefor, see § 97-19-29. 

Obtaining goods, etc., by use of credit devices, see § 97-19-31. 



907 



§ 97-19-23 



Crimes 



JUDICIAL DECISIONS 

1. Evidence. in credit card transactions; and, regard- 
Evidence was sufficient to convict defen- less of the chosen label, the fraudulently 
dant of two counts of credit card fraud used card fell within the broad definition 
after using a stolen debit card to purchase of "credit card" for purposes of the false 
clothing from two stores because the store pretenses and cheats crimes. McClendon 
employees testified that defendant signed v. State, 124 So. 3d 709 (Miss. Ct. App. 
receipts in both stores, as was customary 2013). 

RESEARCH REFERENCES 

Am Jur. 20 Am. Jur. 2d, Credit Cards robbery of customer while using auto- 
§ 36. mated teller machine). 

20 Am. Jur. PI & Pr Forms (Rev), Prem- CJS. 35 C.J.S., False Pretenses §§ 30, 
ises Liability, Form 74.1 (complaint, peti- 31. 
tion, or declaration by bank customer, 

§ 97-19-23. Credit cards; furnishing things of value on forged 
or unlawfully obtained card; failing to give value repre- 
sented as given. 

Any person or any agent of said person who is authorized to furnish 
money, goods, property, services, or anything else of value upon presentation of 
a credit card by the cardholder or one authorized by him, who, with intent to 
defraud the issuer, furnishes money, goods, property, services, or anything of 
value upon presentation of a credit card which he knows to have been obtained 
in violation of Sections 97-19-5 through 97-19-29 or a credit card which he 
knows to be forged, is considered to be in violation of said sections. 

Any person or any agent of said person who is authorized by an issuer to 
furnish money, goods, property, services, or anything else of value upon 
presentation of a credit card by the cardholder or one authorized by him, who 
with intent to defraud the issuer or the cardholder, fails to furnish money, 
goods, property, services, or anything else of value which he represents in 
writing to the issuer to have been furnished, is guilty of violation of Sections 
97-19-5 through 97-19-29. 

SOURCES: Codes, 1942, § 2148.7-09; Laws, 1968, ch. 345, § 9, eff 60 days after 
passage (approved August 8, 1968). 

Cross References — White-collar crime investigation, see § 7-5-59. 

Violation of this section as misdemeanor, and punishment therefor, see § 97-19-29. 

RESEARCH REFERENCES 

Am Jur. 20 Am. Jur. 2d, Credit Cards 
§ 36. 
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§ 97-19-25. Credit cards; possession of incomplete cards or 
plates and devices for their reproduction. 

Any person other than the cardholder or one authorized by him possessing 
two (2) or more incomplete credit cards, with the intent to complete them 
without the consent of the issuer or the cardholder, or a person possessing, 
with knowledge of their character, machinery, plates, or any other contrivance 
designed to reproduce instruments purporting to be credit cards of an issuer 
who has not in fact consented to the preparation of such credit cards, is guilty 
of a misdemeanor. 

SOURCES: Codes, 1942, § 2148.7-10; Laws, 1968, ch. 345, § 10, eff 60 days after 
passage (approved August 8, 1968). 

Cross References — White-collar crime investigation, see § 7-5-59. 
Unlawful to use credit card or credit card number, obtained or retained in violation 
of this section, to obtain a thing of value, see § 97-19-21. 
Violation of this section as misdemeanor, and punishment therefor, see § 97-19-29. 

RESEARCH REFERENCES 

Am Jur. 20 Am. Jur. 2d, Credit Cards 
§§ 14 et seq. 

§ 97-19-27. Credit cards; receipt of things of value in violation 
of law. 

Any person who receives money, goods, property, services, or anything else 
of value obtained in violation of Sections 97-19-5 through 97-19-29 and 
knowing or believing that it was so obtained violates said sections. 

SOURCES: Codes, 1942, § 2148.7-11; Laws, 1968, ch. 345, § 11, eff 60 days after 
passage (approved August 8, 1968). 

Cross References — White-collar crime investigation, see § 7-5-59. 

Violation of this section as misdemeanor, and punishment therefor, see § 97-19-29. 

RESEARCH REFERENCES 

Am Jur. 20 Am. Jur. 2d, Credit Cards 
§ 36. 

§ 97-19-29. Credit cards; penalty for violation of Sections 
97-19-5 through 97-19-29. 

Except as otherwise provided in Section 97-19-21, any person who violates 
any of the provisions of Sections 97-19-5 through 97-19-29 or commits any of 
the offenses described therein shall be guilty of a misdemeanor and, upon 
conviction, shall be subject to a fine not to exceed One Thousand Dollars 
($1,000.00), or to imprisonment for a term not to exceed one (1) year, or both. 
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SOURCES: Codes, 1942, § 2148.7-12; Laws, 1968, ch. 345, § 12; Laws, 1992, ch. 
384, § 2, eff from and after July 1, 1992. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

§ 97-19-31. Credit cards; use of credit numbers or other credit 
device to obtain credit, goods, property or services. 

(1) It shall be unlawful for any person knowingly to obtain or attempt to 
obtain credit, or to purchase or attempt to purchase any goods, property or 
service, by the use of any false, fictitious, counterfeit or expired telephone 
number, credit number or other credit device, or by the use of any telephone 
number, credit number or other credit device of another without the authority 
of the person to whom such number or device was issued, or by the use of any 
telephone number, credit number or other credit device in any case where such 
number or device has been revoked and notice of revocation has been given to 
the person to whom issued. 

(2) It shall be unlawful for any person to use or to assist another to use a 
credit number or other credit device in connection with any fraudulent scheme, 
means or method with intent to defraud the issuer of such credit number or 
other credit device. 

(3) It shall be unlawful for any person to obtain or attempt to obtain by 
the use of any false or fraudulent scheme, device, means or method, telephone 
or telegraph service or the transmission of a message, signal or other 
communication by telephone or telegraph, or over telephone or telegraph 
facilities. 

(4) The word "notice" as used in subsection (1) of this section shall be 
construed to include either notice given in person or notice given in writing to 
the person to whom the number or device was issued. The sending of a notice 
in writing personally signed by the issuer or his duly authorized agent or 
employee by registered or certified mail in the United States mail, duly 
stamped and addressed to such person at his last address known to the issuer, 
shall be prima facie evidence that such notice was duly received. 

(5) Any person who violates any provision of subsections (1), (2) or (3) of 
this section is guilty of a misdemeanor and upon conviction shall be punished 
by a fine of not less than Fifty Dollars ($50.00) nor more than Five Hundred 
Dollars ($500.00) or imprisonment for not more than one (1) year, or by both 
such fine and imprisonment. 

SOURCES: Codes, 1942, § 2148.5; Laws, 1960, ch. 248, §§ 1-5; Laws, 1968, ch. 
345, § 15; Laws, 1986, ch. 326, eff from and after July 1, 1986. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 
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JUDICIAL DECISIONS 

1. In general. charged with using a stolen credit card to 

The enactment of Code 1942, § 2148.5 obtain goods and signing the credit card 

dealing specifically with fraudulent use of owner's name to the credit card slip or 

credit cards does not pre-empt the field invoice. McCrory v. State, 210 So. 2d 877 

and does not preclude prosecution under (Miss. 1968). 
the general forgery statute of a defendant 

RESEARCH REFERENCES 

Am Jur. 32 Am. Jur. 2d, False Pre- CJS. 35 C.J.S., False Pretenses §§ let 
tenses §§ 1 et seq. seq. 

§ 97-19-33. False personation; personating another to marry, 
become bail or surety, confess judgment, acknowledge re- 
corded instrument, or act in suit. 

Every person who shall falsely represent or personate another, and in such 
assumed character shall marry another, or become bail or surety for any party 
in any proceeding, civil or criminal, before any court or officer authorized to 
take such bail or surety; or confess any judgment, or acknowledge the 
execution of any conveyance of real estate, or of any other instrument which by 
law may be recorded; or do any other act in the course of any suit, proceeding, 
or prosecution, whereby the person so represented or personated might be 
made liable in any event to the payment of any debt, damages, costs, or sum of 
money, or his rights or interests in any manner be affected if the same were 
legal shall, upon conviction, be punished by imprisonment in the penitentiary 
for a term not exceeding ten years. An indictment under this section for 
marrying shall not be found unless on the complaint of the injured party, before 
cohabitation, after knowledge of the fraud. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(48, 49); 1857, ch. 64, 
arts. 100, 101; 1871, §§ 2564, 2565; 1880, §§ 2806, 2807; 1892, § 1082; 1906, 
§ 1162; Hemingway's 1917, § 889; 1930, § 915; 1942, § 2145. 

Cross References — Limitations of prosecutions generally, see § 99-1-5. 

JUDICIAL DECISIONS 

1. In general. evidence, and F himself testified that no 

Where allegation that defendant repre- such representation was made, a judg- 

sented to one F that he was agent of the ment of conviction cannot be sustained, 

state educational department in issuing Carter v. State, 120 Miss. 294, 82 So. 146 

teachers' licenses is not supported by any (1919). 

RESEARCH REFERENCES 

ALR. Obtaining payment by debtor on as criminal false pretenses. 20 A.L.R.2d 
valid indebtedness by false representation 1266. 
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False statement as to existing encum- 
brance on chattel in obtaining loan or 
credit as criminal false pretense. 53 
A.L.R.2d 1215. 

Admissibility to establish fraudulent 
purpose or intent, in prosecution for ob- 
taining or attempting to obtain money or 
property by false pretenses, of evidence of 
similar attempts on other occasions. 78 
A.L.R.2d 1359. 

Reasonable expectation of payment as 
affecting offense under "worthless check" 
statutes. 9 A.L.R.3d 719. 

Admissibility, in prosecution for obtain- 
ing money or property by fraud or false 
pretenses, of evidence of subsequent pay- 



ments made by accused to victim. 10 
A.L.R.3d 572. 

What constitutes mistake in the iden- 
tity of one of the parties to warrant annul- 
ment of marriage. 50 A.L.R.Sd 1295. 

Am Jur. 32 Am. Jur. 2d, False Person- 
ation §§ 1, 2. 

CJS. 35 C.J.S., False Personation §§ 1 
et seq. 

Practice References. McCloskey and 
Schoenberg, Criminal Law Deskbook 
(Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



§ 97-19-35. False personation; personating another to receive 
money or property. 

Every person who shall falsely represent or personate another, and, in 
such assumed character, shall receive any money or valuable property of any 
description, intended to be delivered to the individual so personated, shall, 
upon conviction, be punished in the same manner and to the same extent as for 
feloniously stealing the money or property so received. 



SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(50); 1857, ch. 64, art. 
102; 1871, § 2566; 1880, § 2808; 1892, § 1083; 1906, § 1163; Hemingway's 
1917, § 890; 1930, § 916; 1942, § 2146. 



JUDICIAL DECISIONS 



1. In general. 

If possession of property is obtained by 
fraud and the owner intends to part with 
his title as well as his possession, the 
crime is that of obtaining property by false 
pretenses, provided the means by which it 
is acquired comply therewith, but if pos- 
session of property is fraudulently ob- 
tained with present intent on the part of 
the person obtaining it to convert the 
property to his own use, and the owner 
intends to part with possession merely 
and not with the title, the offense is lar- 
ceny. Wilkinson v. State, 215 Miss. 327, 60 
So. 2d 786 (1952). 

Where an accused urges employer to 
falsely represent to possessor of stray 



cattle that such cattle belong to the em- 
ployer, thereby obtaining possession and 
selling such cattle and sharing the pro- 
ceeds of the sale, he was properly pros- 
ecuted under the grand larceny statute. 
Wilkinson v. State, 215 Miss. 327, 60 So. 
2d 786 (1952). 

Where allegation that defendant repre- 
sented to one F that he was agent of the 
state educational department in issuing 
teachers' licenses is not supported by any 
evidence, and F himself testified that no 
such representation was made, a judg- 
ment of conviction cannot be sustained. 
Carter v. State, 120 Miss. 294, 82 So. 146 
(1919). 
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RESEARCH REFERENCES 

Am Jur. 32 Am. Jur. 2d, False Person- CJS. 35 C.J.S., False Personation §§ 1 
ation §§ 1, 2. et seq. 

23 Am. Jur. Proof of Facts, Confidence 
Games and Swindles §§ 1 et seq. 

§ 97-19-37. False personation; masquerading as deaf person. 

No person in this state shall engage in the business of peddling finger 
alphabet cards or printed matter stating that the person is deaf or use finger 
alphabet cards or such printed matter or masquerade as a deaf person in any 
way as a means of inducement in the sale of merchandise. Any person who 
peddles finger alphabet cards or such printed matter or uses the same or 
masquerades as a deaf person in any way as a means of inducement in the sale 
of merchandise in this state shall be guilty of a misdemeanor and upon 
conviction thereof shall be fined not to exceed two hundred fifty dollars 
($250.00) or imprisoned for a term not to exceed three (3) months, or in the 
discretion of the court, shall be subject to both such fine and imprisonment. 

SOURCES: Codes, 1942, § 2314.5; Laws, 1962, ch. 313, eff from and after June 1, 
1962. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

Am Jur. 32 Am. Jur. 2d, False Person- CJS. 35 C.J.S., False Personation §§ 1 
ation §§ 1, 2. et seq. 

§ 97-19-39. Obtaining signature or thing of value with intent 
to defraud. 

(1) Every person who, with intent to cheat or defraud another, shall 
designedly, by color of any false token or writing, or by another false pretense, 
obtain the signature of any person to any written instrument, or obtain from 
any person any money, personal property, or valuable thing, with a value of 
less than Five Hundred Dollars ($500.00), upon conviction thereof, shall be 
guilty of a misdemeanor and punished by imprisonment in the county jail not 
exceeding six (6) months, and by fine not exceeding One Thousand Dollars 
($1,000.00). 

(2) Every person, who with intent to cheat or defraud another, shall 
designedly, by color of any false token or writing, or by another false pretense, 
obtain the signature of any person to any written instrument, or obtain from 
any person any money, personal property, or valuable thing, with a value of 
Five Hundred Dollars ($500.00) or more, upon conviction thereof shall be 
guilty of a felony and punished by imprisonment in the State Penitentiary not 
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exceeding ten (10) years, and by a fine not exceeding Ten Thousand Dollars 
($10,000.00). 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(53); 1857, ch. 64, art. 
105; 1871, § 2569; 1880, § 2811; 1892, § 1086; 1906, § 1166; Hemingway's 
1917, § 893; 1930, § 919; 1942, § 2149; Laws, 2003, ch. 499, § 5, eff from and 
after July 1, 2003. 

Cross References — Obtaining board and lodging with intent to defraud, see 
§§ 75-73-9, 75-73-11. 
Fraudulent use of credit cards, see §§ 97-19-5 et seq. 
Extension of penalty in case of negotiable instruments, see § 97-19-41. 

JUDICIAL DECISIONS 



1. In general. 

2. Larceny distinguished. 

3. Indictment, generally. 

4. — Name of party defrauded required. 

5. — Where false pretense is a writing. 

6. — Sufficiency. 

7. Commission of crime. 

8. Burden and degree of proof. 

1. In general. 

Defendant's motion to quash an indict- 
ment charging him with receiving money 
under false pretenses in violation of Miss. 
Code Ann. § 97-19-39 was properly de- 
nied because the term "person" applied to 
artificial as well as natural persons and 
therefore encompassed limited liability 
companies. Cater v. State, 5 So. 3d 391 
(Miss. 2009). 

In the context of a fraudulent future 
promise to pay, a false pretense charge 
under Miss. Code Ann. § 97-19-39 does 
not encompass such facts. A wire fraud 
charge, under Miss. Code Ann. § 97-19- 
83, does. McGee v. State, 853 So. 2d 125 
(Miss. Ct. App. 2003), writ of certiorari 
denied by 852 So. 2d 577, 2003 Miss. App. 
LEXIS 834 (Miss. Ct. App. 2003). 

Convictions for substantive Racketeer 
Influenced and Corrupt Organizations Act 
(RICO) violations were supported by evi- 
dence showing defendants' involvement in 
enterprise, that enterprise operated 
cheating scheme at Mississippi casino, 
and that defendants facilitated cheating, 
one by placing marked cards on table for 
play and other by organizing cheating 
crews. United States v. Vaccaro, 115 F.3d 
1211 (5th Cir. 1997), cert, denied, 522 U.S. 



1047, 118 S. Ct. 689, 139 L. Ed. 2d 635 
(1998). 

Defendant's conviction for conspiracy to 
violate Racketeer Influenced and Corrupt 
Organizations Act (RICO) arising from 
alleged scheme to defraud Mississippi ca- 
sino did not violate ex post facto clause to 
extent that underlying offenses occurred 
prior to Mississippi's enactment of stat- 
utes that prohibited cheating at gambling 
games and marking or altering of gaming 
equipment or devices, given absence of 
showing that cheating at gambling was 
legal in Mississippi prior to statutes' en- 
actment. United States v. Vaccaro, 115 
F.3d 1211 (5th Cir. 1997), cert, denied, 522 
U.S. 1047, 118 S. Ct. 689, 139 L. Ed. 2d 
635 (1998). 

Absent a showing of intent to defraud, 
the elements of the crime of false pre- 
tenses are not fully satisfied; thus, the 
evidence was insufficient to support a con- 
viction on charges of false pretenses pur- 
suant to this section, stemming from the 
defendant's failure to properly repair a 
leaking roof, where the State presented 
evidence only of shoddy workmanship but 
failed to present any evidence that the 
defendant acted with an intent to defraud. 
Allred v. State, 605 So. 2d 758 (Miss. 
1992). 

In order to sustain a conviction under 
this section, there must be a showing that 
the pretenses were false, that the defen- 
dant knew them to be false, and that the 
pretenses were the moving cause by which 
the money was obtained; accordingly, 
where the State failed to present any 
evidence that a company was injured or 
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suffered any detriment as a result of the 
issuance of seven rebate checks, the evi- 
dence was insufficient to sustain a convic- 
tion of receiving money by false pretenses 
(among conflicting authorities on other 
grounds noted in Tanner v. State (1989, 
Miss.) 556 So. 2d 681). Gordon v. State, 
458 So. 2d 739 (Miss. 1984). 

In a prosecution for false pretenses, the 
trial court properly refused to quash the 
indictment, despite defendant's conten- 
tion that the indictment charged only con- 
spiracy, a crime not excepted from the two 
year statute of limitations, and that the 
prosecution was thus barred; conspiracy is 
a complete offense in itself and does not 
merge with the underlying crime, and the 
fact that a conspiracy is committed along 
with the crime does not change the nature 
of the offense nor lessen exposure to pun- 
ishment. Furthermore, the prosecution 
was not time barred even though defen- 
dant was charged with being an accessory 
only, which is a separate crime not ex- 
cepted from the statute, since an acces- 
sory before the fact to an excepted felony 
is treated as a principal. Harrigill v. State, 
381 So. 2d 619 (Miss. 1980), cert, denied, 
446 U.S. 939, 100 S. Ct. 2159, 64 L. Ed. 2d 
792 (1980). 

Where an officer knew that the defen- 
dant had committed a misdemeanor and 
had also run up a large bill at a motel 
under a fictitious name, it was more likely 
that the defendant had committed the 
felony of false pretenses; Thus there was 
probable cause to arrest, based upon the 
misdemeanor charge. United States v. At- 
kinson, 450 F.2d 835 (5th Cir. 1971), cert, 
denied, 406 U.S. 923, 92 S. Ct. 1790, 32 L. 
Ed. 2d 123 (1972). 

A false pretense may be either express 
or by implication and it may consist of any 
act, word, symbol, doctrine, or in some 
instances concealment, calculated and in- 
tended to deceive. Neece v. State, 210 So. 
2d 657 (Miss. 1968). 

Acts or conduct, without words, may 
constitute a false pretense. Lee v. State, 
244 Miss. 813, 146 So. 2d 736 (1962). 

To show false pretense, a felonious in- 
tent to cheat and defraud must be proved. 
Lee v. State, 244 Miss. 813, 146 So. 2d 736 
(1962). 

Where defendant was convicted of ob- 
taining buyer's money under false pre- 



tenses by selling property on which defen- 
dant had previously given a lien without 
informing the buyer of the lien, in viola- 
tion of Code 1942, § 2151 which states 
that the punishment shall be the same as 
for obtaining goods under false pretenses, 
the defendant would be sentenced under 
this section [Code 1942, § 2149]. Jones v. 
State, 226 Miss. 535, 84 So. 2d 799 (1956). 

In a prosecution for false pretenses it is 
necessary to charge that the pretenses 
were false, that the defendant knew them 
to be false, that he obtained from another 
certain money or other valuable things, 
and that the pretenses were the moving 
cause by which the money or things were 
obtained. State v. Cohran, 226 Miss. 212, 
83 So. 2d 827 (1955). 

A false pretense may consist in any act, 
word, symbol, or token calculated and 
intended to deceive and it may be made 
either expressly or by implication. Fuller 
v. State, 221 Miss. 247, 72 So. 2d 454 
(1954). 

Where defendant negotiated to named 
person, without any representation as to 
his identity, a check which was genuine 
and duly indorsed in blank by the payee 
named therein, defendant could not be 
convicted of obtaining money under false 
pretenses, even though the defendant was 
not rightfully in possession of the check. 
Bruce v. State, 217 Miss. 368, 64 So. 2d 
332 (1953). 

Word "obtain" within statute providing 
penalty for obtaining money under false 
pretenses means acquisition of title to 
property or ownership thereof, and does 
not include mere acquisition of possession. 
Courtney v. State, 174 Miss. 147, 164 So. 
227 (1935). 

Intent to return money, or actual re- 
turn, no defense. Odom v. State, 130 Miss. 
643, 94 So. 233 (1922), error overruled, 
132 Miss. 3, 95 So. 253 (1923). 

It is not an offense to obtain money by 
false pretenses, unaccompanied by an in- 
tent to defraud. Pittman v. State, 101 
Miss. 553, 58 So. 532 (1912). 

It is not necessary that the false pre- 
tenses should have been the sole induce- 
ment for parting with the property. It is 
sufficient if the pretenses constituted a 
material part of the inducement, even 
though other considerations entered into 
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it, if without the false pretenses, the goods 
would not have been delivered. Smith v. 
State, 55 Miss. 513 (1878). 

The pretenses need not be such as 
would deceive a man of ordinary pru- 
dence. The statute was passed for the 
protection of the weak and unsuspecting 
as well as the wary and cautious. Smith v. 
State, 55 Miss. 513 (1878). 

The state must show not only that the 
pretenses were false, but also that they 
were made with the design of obtaining 
the money, and that the money was paid 
in consequence of the pretenses. Bowler v. 
State, 41 Miss. 570 (1867). 

2. Larceny distinguished. 

When personal property is fraudulently 
obtained under such circumstances that 
owner intends that no title shall pass, 
offense is grand larceny, but when he 
intends that ownership or legal title shall 
pass offense is that of obtaining money 
under false pretenses. Garvin v. State, 207 
Miss. 751, 43 So. 2d 209 (1949). 

Obtaining and keeping of money under 
practice known as "pigeon-dropping," vic- 
tim delivering money of his own to pre- 
tended finder of large sum to establish 
right to participate in division of money 
found, constitutes crime of grand larceny 
instead of obtaining money under false 
pretenses. Garvin v. State, 207 Miss. 751, 
43 So. 2d 209 (1949). 

3. Indictment, generally. 

Where defendant defrauded furniture 
sellers by telephone, wire communica- 
tions, or mail, defendant's second indict- 
ment for wire fraud did not conflict with 
double jeopardy rules, because wire fraud 
charge was a distinct offense, and re- 
quired proof of different elements than the 
initial charge of false pretenses, which 
had been dismissed. McGee v. State, 853 
So. 2d 125 (Miss. Ct. App. 2003), writ of 
certiorari denied by 852 So. 2d 577, 2003 
Miss. App. LEXIS 834 (Miss. Ct. App. 
2003). 

Indictment charging three individuals 
with obtaining loan in name of one of 
them and dividing loan among themselves 
with intent to cheat lender by not repay- 
ing loan failed to adequately charge crime 
of false pretense, having alleged no fac- 
tual representation regarding present for 



past fact. State v. Allen, 505 So. 2d 1024 
(Miss. 1987). 

Under an indictment charging that the 
defendants knowing a conditional sales 
contract was a false contract and not rep- 
resenting evidence of a valid purchase and 
sale transaction between the defendant 
and a third party, and by virtue of this 
said false representation and false pre- 
tence, the defendant did with intent to 
cheat and defraud a bank, sell the condi- 
tional sales contract to the bank, the pros- 
ecution was limited to establishing as 
false in fact the alleged false representa- 
tion set out in the indictment which 
charged that the contract was false with- 
out specifying any respect in which it was 
false except to say that it had not repre- 
sented a bona fide purchase and sales 
agreement, and the prosecution could not 
seek to develop that the equipment cov- 
ered by the conditional sales contract did 
not exist. Westmoreland v. State, 286 So. 
2d 807 (Miss. 1973). 

Where the defendant obtained money 
and property from another in exchange for 
an automobile which he falsely repre- 
sented he owned, the name of the owner of 
the vehicle was immaterial, and the in- 
dictment returned against him was not 
defective for failing to allege the owner's 
name. Young v. State, 209 So. 2d 189 
(Miss. 1968). 

Where an indictment charged that the 
defendants obtained paint by false pre- 
tenses and there was evidence that the 
seller delivered the paint to the buyers 
charging it to an account of a certain 
person in reliance on representations 
made by buyers that they were working 
for such persons, the evidence and indict- 
ments were not in variance. Fuller v. 
State, 221 Miss. 247, 72 So. 2d 454 (1954). 

An indictment for false pretenses must 
allege that the pretenses were false, ac- 
cused knew them to be false, and obtained 
something of value because of making 
such false pretenses. State v. Freeman, 
103 Miss. 764, 60 So. 774 (1913). 

Indictment secured by an attorney for 
person defrauded through testimony of 
his relatives is properly quashed. State v. 
Barnett, 98 Miss. 812, 54 So. 313 (1911). 

Indictment alleging that "by means and 
color of which false pretense," defendant 
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obtained the property in question of pros- 
ecutor, was not demurrable. State v. 
Dodenhoff, 88 Miss. 277, 40 So. 641 
(1906). 

4. — Name of party defrauded re- 

quired. 

In prosecution for obtaining property by 
false pretenses, the indictment must al- 
lege the name of party defrauded and 
proof must sustain the allegation. Bruce v. 
State, 217 Miss. 368, 64 So. 2d 332 (1953). 

In an indictment for false pretenses the 
name of party defrauded must be given. 
Pippin v. State, 126 Miss. 146, 88 So. 502 
(1921). 

Christian and surname of individuals 
composing partnership alleged to be de- 
frauded must be given or proper excuse 
for the omission. State v. Tatum, 96 Miss. 
430, 50 So. 490 (1909). 

5. — Where false pretense is a writing. 

Facts extrinsic to the writing relied 
upon as having been a false token in 
writing must be stated in the indictment. 
Westmoreland v. State, 286 So. 2d 807 
(Miss. 1973). 

When the false pretense charged in an 
indictment is in writing, the writing need 
not be set out in specific words, but it is 
sufficient to set out the purport thereof, 
unless some question turns on the form or 
construction of the instrument or some 
other legal description is given in the 
indictments, the accuracy of which may be 
material for the court to determine. 
Prisock v. State, 244 Miss. 408, 141 So. 2d 
711 (1962). 

An indictment charging that by means 
and color of false writings, in stated words 
and figures, the defendant had obtained a 
sum of money from a partnership, was 
defective because of the absence of extrin- 
sic facts in explanation of the pretense 
and wherein it consisted, and it was also 
defective because it failed to charge that 
the defendants knew that the writings 
were false. State v. Cohran, 226 Miss. 212, 
83 So. 2d 827 (1955). 

Writing constituting false pretense need 
not be set out in indictment in haec verba, 
unless some question turns on form of 
construction of instrument, or accuracy of 
some legal description of it is material. 



State v. Tatum, 96 Miss. 430, 50 So. 490 
(1909). 

6. —Sufficiency. 

Motion for post-conviction relief was de- 
nied in a case where defendant pled guilty 
to uttering a forgery because a claim that 
the charge should have been for false 
pretenses instead was procedurally 
barred under Miss. Code Ann. § 99-39- 
21(1) since the issue was not raised in the 
plea; despite the bar, the issue was 
meritless because defendant admitted in 
the plea colloquy that she knowingly cre- 
ated a fictitious name for use on a bank 
account and presented a check drawn on 
that account for payment at a retail store. 
Tate v. State, 961 So. 2d 763 (Miss. Ct. 
App. 2007). 

Indictment failed to charge facts which 
constitute crime of false pretenses where 
finance company official had been paid to 
secure loan on basis of false information; 
whatever bad intent defendants evi- 
denced, that intent did not include plan to 
deprive finance company of money or 
property; indictment did not suggest that 
loan was not legally binding obligation, 
nor did it refute clear inference that fi- 
nance company obtained account receiv- 
able asset through transaction; crime of 
false pretenses occurs when one makes 
false representation of past or existing 
fact with intent to deceive and with result 
that accused obtains something of value 
from party deceived, and in order for one 
to be guilty of obtaining money under 
false pretenses, he must obtain property 
of another by false pretenses and to detri- 
ment or injury of person from who he 
obtained that property. State v. 
Rivenbark, 509 So. 2d 1047 (Miss. 1987). 

An indictment sufficiently charged facts 
which constituted the crime of false pre- 
tense under Code 1942, § 2149, and was 
not defective because it also recited the 
words of Code 1942, § 2150 dealing with 
the use of a promissory note or other 
negotiable evidence of debt in committing 
the offense, but it was error to impose a 
sentence under the latter section which 
carries a harsher penalty, where the facts 
charged in the indictment and established 
in the proof did not show commission of 
the offense under circumstances bringing 
it within that statute. Westmoreland v. 
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State, 246 So. 2d 487 (Miss. 1971), cert, 
denied, 404 U.S. 1038, 92 S. Ct. 702, 30 L. 
Ed. 2d 729 (1972), reh'g denied, 405 U.S. 
948, 92 S. Ct. 931, 30 L. Ed. 2d 818 (1972). 

The requirements of specificity with re- 
spect to an allegation of ownership in an 
indictment charging false pretense, de- 
mand neither a deraignment of title nor a 
statement in direct terms showing perfect 
title, where ownership of the money or 
property obtained reasonably appears 
from the whole indictment, and there is 
nothing in the indictment to support or 
suggest any other reasonable conclusion. 
Westmoreland v. State, 246 So. 2d 487 
(Miss. 1971), cert, denied, 404 U.S. 1038, 
92 S. Ct. 702, 30 L. Ed. 2d 729 (1972), 
reh'g denied, 405 U.S. 948, 92 S. Ct. 931, 
30 L. Ed. 2d 818 (1972). 

An indictment which charged that the 
pretenses employed by the defendants 
were false and known by the defendants 
to be false, that money was thereby ob- 
tained from the state, and that the pre- 
tenses were the means by which the 
money was obtained, sufficiently stated 
the offense of obtaining money of state in 
violation of the false pretense statute, and 
adequately informed the defendants of the 
charges therein laid against them. Missis- 
sippi State Hwy. Comm'n v. Herrin, 241 
So. 2d 346 (Miss. 1970). 

An indictment which charged that the 
defendant, intending to defraud, did pre- 
tend that he was entitled to receive a 
certain sum of money evidenced by a cus- 
tomer's draft and did falsely pretend that 
said draft would be honored and by means 
of such false pretense did obtain from a 
named bank a sum of money was suffi- 
cient; and it was unnecessary that the 
indictment charge that the pretenses were 
the moving cause whereby money was 
obtained. Neece v. State, 210 So. 2d 657 
(Miss. 1968). 

In an indictment charging the accused 
with the crime of attempting to commit 
false pretenses or cheats by organizing a 
group of people who attempted to defraud 
insurance companies by staging a fake or 
false wreck with automobiles, a statement 
that certain named individuals involved 
in the scheme bought insurance contracts 
to indemnify themselves from loss occa- 
sioned by personal injuries received in 



automobile accidents, and that another 
person, also involved, had bought an in- 
surance contract of indemnity for loss oc- 
casioned by acts of negligence committed 
by him in the operation of the automo- 
biles, sufficiently described the insurance 
policies by designation and type and 
thereby indicated their purport within the 
meaning of Code 1942, § 2453. Prisock v. 
State, 244 Miss. 408, 141 So. 2d 711 
(1962). 

Language of indictment was sufficient 
to charge that prosecuting witness was 
moved to and did part with its goods by 
false pretenses. Odom v. State, 130 Miss. 
643, 94 So. 233 (1922), error overruled, 
132 Miss. 3, 95 So. 253 (1923). 

Indictment alleging that accused in- 
tending to cheat and defraud R of $10.00 
did wilfully, etc., pretend to R that he was 
duly authorized to represent a loan com- 
pany and by means of said fraudulent 
representation procured the money from 
R, held bad on demurrer for failure to 
allege the moving cause by which the 
money was obtained. State v. Freeman, 
103 Miss. 764, 60 So. 774 (1913). 

Indictment charging accused fraudu- 
lently pretended to insurer that he was 
the beneficiary in a life policy by means of 
which he obtained from insurer a specified 
sum, is fatally bad for failing to charge the 
ownership of the money paid, and to al- 
lege that the beneficiary in the policy had 
not assigned it to accused. State v. 
Hubanks, 99 Miss. 775, 56 So. 163 (1911). 

Allegations that defendant obtained 
from prosecutor $600 by certain false con- 
tentions sufficiently alleged value of prop- 
erty. State v. Tatum, 96 Miss. 430, 50 So. 
490 (1909). 

7. Commission of crime. 

Evidence was sufficient to sustain a 
conviction where: (1) several windows 
were taken from an apartment complex 
under construction; (2) later that day, the 
defendant's wife returned five windows to 
the retail store from which they were 
purchased, in exchange for $437.58; (3) in 
presenting the windows to the store, the 
defendant and his wife claimed that they 
were the rightful owners of the property, 
that they purchased the property from the 
store and wanted to return it for a refund; 
and (4) the defendant admitted his in- 
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volvement in the transaction, and he 
stated that his wife actually returned the 
windows to the store because he did not 
have any identification. Anderson v. State, 
738 So. 2d 253 (Miss. Ct. App. 1998). 

In a prosecution for false pretense aris- 
ing out of defendant's securing of a second 
deed of trust on property owned by a third 
party which later became the subject of a 
loan from a savings and loan association, 
the evidence failed to establish the offense 
outlined in this section where defendant, 
although he was chairman of the board of 
the association's parent corporation, took 
no part in the loan process, never recorded 
the deed of trust, and received no benefits 
from the transactions in question, while 
the association gained a profit from a joint 
venture suggested by defendant and en- 
tered into by the association with the 
third party for the purpose of selling lots 
and snaring the proceeds. Carter v. State, 
386 So. 2d 1102 (Miss. 1980). 

Conviction under this section was re- 
versed where evidence was clear that 
sheriff's deputy bought oil from defen- 
dants voluntarily and without relying 
upon their representations that it would 
cure his arthritis or "undress" his truck. 
Sturgis v. Jordan, 326 So. 2d 469 (Miss. 
1976). 

As bearing upon felonious intent in ob- 
taining a deed, it is permissible to show 
that the grantee procured the forgery of 
the notary's certificate of acknowledg- 
ment. Lee v. State, 244 Miss. 813, 146 So. 
2d 736 (1962). 

Evidence, including the testimony of 
eight accomplices who testified for the 
state, sustained the conviction of an attor- 
ney for an attempt to commit the crime of 
false pretenses or cheats by organizing a 
group of people who attempted to defraud 
insurance companies by staging a fake or 
false wreck with automobiles, after hav- 
ing obtained hospitalization insurance on 
the participants and liability insurance on 
the offending vehicle. Prisock v. State, 244 
Miss. 408, 141 So. 2d 711 (1962). 

Where the defendants falsely repre- 
sented to seller of paint that they were 
working for a certain person and wanted 
paint purchased charged to his account, 
the defendants by implication falsely rep- 
resented that they were authorized to 



have the paint so charged and where after 
receiving the paint they deposited as a 
security for a loan thereby establishing an 
intent to defraud, this was sufficient to 
support conviction of both buyers for ob- 
taining property by false pretenses. Fuller 
v. State, 221 Miss. 247, 72 So. 2d 454 
(1954). 

Though there is in force a bad check 
statute, and prosecutions may be lodged 
thereunder, the giving of a bad check may 
under certain circumstances constitute 
the offense of obtaining property under 
false pretenses. Blakeney v. State, 216 
Miss. 211, 62 So. 2d 313 (1953). 

Where purchasers of cattle at auction 
sales were required before obtaining the 
possession of cattle to pay for them in cash 
and where the accused after purchasing 
cattle issued his check and subsequently 
the cattle were delivered and then the 
check was dishonored because of insuffi- 
cient funds, the accused could be pros- 
ecuted for obtaining property under false 
pretenses. Blakeney v. State, 216 Miss. 
211, 62 So. 2d 313 (1953). 

In order to establish the crime of false 
pretenses, the pretense must be a repre- 
sentation as to an existing fact or past 
event, and not as to something to take 
place in the future; and it must be a 
representation as to a material fact. But- 
ton v. State, 207 Miss. 582, 42 So. 2d 773 
(1949). 

The falsity of the representation is a 
part of the corpus delicti of obtaining 
property under false pretenses; and a con- 
viction, based alone upon a confession as 
to falsity of the pretense, is insufficient 
without other proof of the corpus delicti. 
Button v. State, 207 Miss. 582, 42 So. 2d 
773 (1949). 

Evidence that defendant obtained 
money from another by promise to use it 
for a specific purpose and then to return it, 
together with portion of money found, 
held insufficient to warrant conviction for 
obtaining money under false pretenses, 
but evidence disclosed crime of larceny, 
provided money was obtained with intent 
to steal. Courtney v. State, 174 Miss. 147, 
164 So. 227 (1935). 

Where testimony of prosecuting witness 
failed to show any false pretenses, it was 
insufficient to sustain allegations of in- 
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dictment. Dunbar v. State, 130 Miss. 317, 
94 So. 224 (1922). 

It is not sufficient to sustain conviction 
for obtaining money under false pretenses 
to prove merely that the representation 
was false in fact, but proof must show that 
statement was known to be false by the 
person making it, or he must state the fact 
in such way as to carry assurance to the 
party that he is dealing with that the 
representation is true of his knowledge, 
and the representation must have been 
the efficient cause of the money being paid 
to such party. King v. State, 124 Miss. 477, 
86 So. 874 (1921). 

This section [Code 1942, § 2149] ap- 
plies where defendant represented that he 
owned a cow and would give it to a physi- 
cian for medical services, and the services 
were rendered, and defendant owned no 
cow, since a physician's services are a 
"valuable thing" within the statute. State 
v. Ball, 114 Miss. 505, 75 So. 373 (1917). 

Inducing another to sign a deed by false 
and fraudulent representatives does not 
constitute forgery at common law, nor 
under Code 1892, § 1093, but does consti- 
tute a crime under Code 1892, § 1086, 
denning false pretenses and cheats. John- 
son v. State, 87 Miss. 502, 39 So. 692 
(1906). 

It is necessary that the money obtained, 
or some part thereof, should be obtained 
by the prisoner or for him. If obtained 
wholly by a third person there can be no 



conviction. Bracey v. State, 64 Miss. 26, 8 
So. 165 (1890). 

8. Burden and degree of proof. 

Defendant's conviction for false pre- 
tenses was supported by sufficient evi- 
dence as the evidence showed that, while 
defendant claimed money from a widow 
was for repairing siding, the widow testi- 
fied it was for cleaning gutters that were 
not cleaned and was ten times the agreed 
amount. It was up to the jury to decide if 
her testimony was improbable or contra- 
dictory. Cooper v. State, 68 So. 3d 741 
(Miss. Ct. App. 2011), writ of certiorari 
denied by 69 So. 3d 9, 2011 Miss. LEXIS 
404 (Miss. 2011). 

Proof of false pretenses must be beyond 
a reasonable doubt. Lee v. State, 244 Miss. 
813, 146 So. 2d 736 (1962). 

The burden is on the state to prove 
falsity of representation as to an existing 
fact beyond every reasonable doubt. But- 
ton v. State, 207 Miss. 582, 42 So. 2d 773 
(1949). 

Under an indictment for obtaining 
goods under false pretenses, it devolves on 
the state to prove the falsity of the pre- 
tenses, unless the facts lie peculiarly 
within the knowledge of the defendant. 
When the pretense is that the accused "is 
a minister of the Baptist church in good 
standing," the burden of proving its falsity 
is on the state. Bowler v. State, 41 Miss. 
570 (1867). 



ATTORNEY GENERAL OPINIONS 



This section and 97-19-41 are a possible 
charge against an individual who writes a 
check with the intent to stop payment 
prior to the check being honored, even if 



the account has sufficient funds to cover 
the check. See also Section 97-19-55. 
Smith, November 8, 1996, A.G. Op. #96- 
0784. 



RESEARCH REFERENCES 



ALR. Obtaining payment by debtor on 
valid indebtedness by false representation 
as criminal false pretenses. 20 A.L.R.2d 
1266. 

Admissibility, in prosecution for obtain- 
ing money or property by fraud or false 
pretenses, of evidence of subsequent pay- 



ments made by accused to victim. 10 
A.L.R.3d 572. 

Procuring signature by fraud as forgery. 
11 A.L.R.3d 1074. 

Changing of price tags by patron in 
self-service store as criminal offense. 60 
A.L.R.3d 1293. 
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Fraud in connection with franchise or 
distributorship relationship. 64 A.L.R.3d 
6. 

Criminal offenses under statutes and 
ordinances regulating charitable solicita- 
tions. 76 A.L.R.3d 924. 

Embezzlement, larceny, false pretenses 
or allied criminal fraud by a partner. 82 
A.L.R.3d 822. 

Modern status of rule that crime of false 
pretenses cannot be predicated upon pres- 
ent intention not to comply with promise 
or statement as to future act. 19 A.L.R.4th 
959. 



Am Jur. 32 Am. Jur. 2d, False Pre- 
tenses §§ 39-45. 

23 Am. Jur. Proof of Facts, Confidence 
Games and Swindles §§ 1 et seq. 

CJS. 35 C.J.S., False Pretenses §§ 27, 
28. 

Practice References. McCloskey and 
Schoenberg, Criminal Law Deskbook 
(Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 



§ 97-19-41. Obtaining signature or thing of value with intent 
to defraud; penalty for using false negotiable instrument. 

If the false token by which any money, personal property, or valuable thing 
shall be obtained, as specified in Section 97-19-39, be a promissory note, or 
other negotiable evidence of debt, purporting to have been issued by or under 
the authority of any person, banking company, or moneyed corporation not in 
existence, the person convicted of such cheat shall be punished by imprison- 
ment in the penitentiary not exceeding seven years. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(54); 1857, ch. 64, art. 
106; 1871, § 2570; 1880, § 2812; 1892, § 1087; 1906, § 1167; Hemingway's 
1917, § 894; 1930, § 920; 1942, § 2150. 

JUDICIAL DECISIONS 



L In general. 

An indictment sufficiently charged facts 
which constituted the crime of false pre- 
tense under Code 1942, § 2149, and was 
not defective because it also recited the 
words of Code 1942, § 2150 dealing with 
the use of a promissory note or other 
negotiable evidence of debt in committing 
the offense, but it was error to impose a 
sentence under the latter section which 



carries a harsher penalty, where the facts 
charged in the indictment and established 
in the proof did not show commission of 
the offense under circumstances bringing 
it within that statute. Westmoreland v. 
State, 246 So. 2d 487 (Miss. 1971), cert, 
denied, 404 U.S. 1038, 92 S. Ct. 702, 30 L. 
Ed. 2d 729 (1972), reh'g denied, 405 U.S. 
948, 92 S. Ct. 931, 30 L. Ed. 2d 818 (1972). 



ATTORNEY GENERAL OPINIONS 



Sections 97-19-39 and this section are a 
possible charge against an individual who 
writes a check with the intent to stop 
payment prior to the check being honored, 



even if the account has sufficient funds to 
cover the check. See also Section 97-19-55. 
Smith, November 8, 1996, A.G. Op. #96- 
0784. 



RESEARCH REFERENCES 



ALR. Procuring signature by fraud as 
forgery. 11 A.L.R.3d 1074. 



Am Jur. 32 Am. Jur. 2d, False Pre- 
tenses §§ 1 et seq. 
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CJS. 35 C.J.S., False Pretenses § 92. 

§ 97-19-43. Patriotic and fraternal organizations; unauthor- 
ized use of membership buttons, insignia, etc. 

Any person not being a member of the Confederate Veterans, of the 
Daughters of the Confederacy, of the Sons of Confederate Veterans, of the Sons 
of the American Revolution, of the Daughters of the American Revolution, of 
the Colonial Dames, of the Grand Army of the Republic, of the Sons of 
Veterans, of the Woman's Relief Corps, of the Military Order of the Foreign 
Wars of the United States, or the American Legion, of the American Legion 
Auxiliary, Veterans of Foreign Wars, Veterans of Foreign Wars Auxiliary, 
Disabled American Veterans, Disabled American Veterans Auxiliary, American 
Veterans of World War II, American Veterans of World War II Auxiliary, of the 
Masons, of the Woodmen of the World, of the Knights of Pythias, or of any other 
patriotic or fraternal organization, who shall wilfully wear the insignia, 
distinctive ribbons or membership rosette or button or any imitation thereof, 
shall be punished by a fine of not more than twenty dollars or by imprisonment 
for not more than thirty days, or by both such fine and imprisonment. Provided 
however that these emblems may be worn, by consent, by those nearest of kin. 

SOURCES: Codes, 1930, § 899; 1942, § 2125; Laws, 1922, ch. 272; Laws, 1948, ch. 
507. 

§ 97-19-45. Producing child with intent to intercept inheri- 
tance. 

Every person who shall fraudulently produce an infant, falsely pretending 
it to have been born of parents whose child would have been entitled to a share 
of any personal estate, or to inherit any real estate, with the intent of 
intercepting the inheritance of any such real estate, or the distribution of any 
such personal property from any person lawfully entitled thereto, shall, upon 
conviction, be punished by imprisonment in the penitentiary not exceeding ten 
years. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(51); 1857, ch. 64, art. 
103; 1871, § 2567; 1880, § 2809; 1892, § 1084; 1906, § 1164; Hemingway's 
1917, § 891; 1930, § 917; 1942, § 2147. 

Cross References — Descent of land, see § 91-1-3. 
Disqualification of slayer to inherit from victim, see § 91-1-25. 

RESEARCH REFERENCES 

Am Jur. 32 Am. Jur. 2d, False Pre- CJS. 35 C.J.S., False Pretenses §§ 1 et 
tenses §§ 1 et seq. seq. 
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§ 97-19-47. Receiving deposits when bank is insolvent. 

The officers or employees of any bank or branch bank who shall receive 
any deposit knowing or having reason to believe that such bank or branch bank 
is insolvent, and the owners of any bank or branch bank who shall receive any 
deposit knowing that such bank or branch bank is insolvent, shall be deemed 
guilty of a felony and punished, upon conviction therefor, by a fine not 
exceeding one thousand dollars ($1,000.00) or imprisonment in the state 
penitentiary for not more than two years, nor less than one year, or by both 
such fine and imprisonment at the discretion of the court, for each offense. 

SOURCES: Codes, 1880, § 2814; 1892, § 1089; 1906, § 1169; Hemingway's 1917, 
§ 896; 1930, § 922; 1942, §§ 2152, 5239; Laws, 1914, ch. 124, § 52; Laws, 1934, 
ch. 146. 

Cross References — Receipt of deposits in insolvent bank as ground for attach- 
ment, see § 11-33-9. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 

JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

3. Evidence. 

4. Miscellaneous. 

1. In general. 

Gross negligence of bank director in 
discharging his duties as such alone does 
not warrant conviction. Buckley v. State, 
121 Miss. 66, 83 So. 403 (1920). 

Code 1906, § 1169, as amended, re- 
pealed by State Banking Law. State v. 
McLean, 109 Miss. 526, 68 So. 772 (1915). 

Cashier did not violate statute [Code 
1942, § 2152] by keeping deposits re- 
ceived in separate fund so that identical 
money could be returned to depositor. 
Sively v. State, 107 Miss. 118, 65 So. 118, 
Am. Ann. Cas. 1917B,1075 (1914). 

This section [Code 1942, § 2152] is de- 
signed to protect general public in making 
deposits. State v. Rawles, 103 Miss. 806, 
60 So. 782 (1913). 

There may be a conviction of a director, 
the bank having been kept open by the 
directors with knowledge of its status, 
though he did not manually receive de- 
posit. State v. Mitchell, 96 Miss. 259, 51 
So. 4, Am. Ann. Cas. 1912B,309 (1910). 

Where statute makes existence of cer- 
tain facts a crime, such facts must exist to 



constitute crime. Stewart v. State, 95 
Miss. 627, 49 So. 615 (1909). 

Accused must have actually known or 
have had good reason to believe bank was 
insolvent. Stewart v. State, 95 Miss. 627, 
49 So. 615 (1909). 

National bank officers are punishable 
under this section [Code 1942, § 2152] 
since congress has not made the precise 
conduct denounced by this section [Code 
1942, § 2152] a crime. State v. Bardwell, 
72 Miss. 535, 18 So. 377 (1895). 

2. Indictment. 

For form of indictment, see State v. 
Bridgforth, 112 Miss. 221, 72 So. 922 
(1916). 

Indictment must allege accused officers 
knew bank to be insolvent. State v. 
McLean, 109 Miss. 526, 68 So. 772 (1915). 

Indictment charging defendant was 
president of bank and received $75.00 
deposit knowing it insolvent, sufficient. 
State v. Taylor, 106 Miss. 850, 64 So. 740 
(1914). 

Words "Seventy-Five dollars" denotes 
money and not other property. State v. 
Taylor, 106 Miss. 850, 64 So. 740 (1914). 

Indictment not bad for failure to state 
kind and character of money deposited. 
State v. Taylor, 106 Miss. 850, 64 So. 740 
(1914). 
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Indictment held demurrable where it 
did not show how any pecuniary obliga- 
tion was to be affected. State v. Starling, 
90 Miss. 252, 42 So. 203 (1906). 

Indictment held demurrable for joinder 
of separate offenses in single count. State 
v. Walker, 88 Miss. 592, 41 So. 8 (1906). 

It is essential under this section [Code 
1942, § 2152] to charge that the bank was 
insolvent. State v. Bardwell, 72 Miss. 535, 
18 So. 377 (1895). 

3. Evidence. 

In prosecution of banker for receiving 
money on deposit knowing bank was in- 
solvent, state's evidence that assets con- 
sisting of deposit certificates issued under 
deposit guaranty law were worth much 
less than face value held improperly ex- 
cluded, notwithstanding statute authoriz- 
ing issuance of bonds to pay outstanding 
certificates, where such bonds had not 
been sold. State v. Johnson, 166 Miss. 591, 
148 So. 389 (1933). 

4. Miscellaneous. 

Under this section [Code 1942, § 2152] 
no conviction could be had for violations 



committed between the first and second 
decisions of the court where the court first 
held the statute did not apply to a particu- 
lar state of facts; to convict of an offense 
committed after a decision of the courts 
holding a criminal statute not applicable 
to to the facts and before its reversal 
would be to violate the constitutional pro- 
vision against the infliction of cruel and 
unusual punishment, and the statute as a 
legislative enactment. State v. Longino, 
109 Miss. 125, 67 So. 902, Am. Ann. Cas. 
1916E,371 (1915). 

Under the law as it formerly existed, a 
violation of the statute in receiving a 
deposit by a banker does not necessarily 
make him liable to attachment for having 
"fraudulently contracted the debt;" but 
such guilt may be considered in determin- 
ing that issue. The court stating that the 
statute was intended for the protection of 
the public, and it has no regard to the 
intent or purpose of the person receiving 
the deposit. Hughes v. Lake, 63 Miss. 552 
(1886). 



RESEARCH REFERENCES 

Am Jur. 10 Am. Jur. 2d, Banks and CJS. 9 C.J.S., Banks and Banking 
Financial Institutions §§ 455 et seq. §§ 780 et seq. 

§ 97-19-49. Registering animal falsely; giving false pedigree. 

If any person shall, by any false pretense whatever, obtain from any 
person, club, association, society, or company for improving the breed of cattle, 
horses, sheep, swine, or goats, or other domestic animal, the registration of any 
animal in the herd register, or other register of such person, club, association, 
society, or company, or a transfer of any such registration, and every person 
who shall knowingly publish or give to any person, club, association, society, or 
company a false pedigree of any animal, shall be guilty of a misdemeanor, and, 
on conviction, shall be fined not exceeding five hundred dollars, or imprisoned 
in the county jail not exceeding six months, or both. 

SOURCES: Codes, 1892, § 1090; 1906, § 1170; Hemingway's 1917, § 899; 1930, 
§ 926; 1942, § 2155; Laws, 1888, p. 90. 

Cross References — Registration of livestock brands, see §§ 69-29-101 et seq. 
Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 
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RESEARCH REFERENCES 



Am Jur. 32 Am. Jur. 2d, False Pre- CJS. 3B C.J.S., Animals §§ 32 et seq. 
tenses §§ 1 et seq. 35 C.J.S., False Pretenses §§ 1 et seq. 

§ 97-19-51. Selling property previously sold or encumbered. 

If any person shall sell, barter, or exchange or mortgage, or give deed of 
trust on, any property, real or personal, which he had before sold, bartered, or 
exchanged, or obligated himself to sell, barter, or exchange, or which he had 
mortgaged, or in any manner encumbered, or on which he knows there is a lien 
of any kind by contract or by law, without informing the person to whom he so 
sells, barters, exchanges, or bargains, or mortgages or gives deed of trust on it, 
of the exact state of the property as affected by said acts or of the lien or 
incumbrance thereon, he shall be guilty of obtaining under false pretenses 
whatever he received from the person dealing with him, and shall, on 
conviction, be punished therefor, as for obtaining goods under false pretenses. 

SOURCES: Codes, 1880, § 2813; 1892, § 1088; 1906, § 1168; Hemingway's 1917, 
§ 895; 1930, § 921; 1942, § 2151; Laws, 1900, ch. 96. 

Cross References — Lien of executions, see § 13-3-139. 

Purchase money security interests, see §§ 75-9-107, 75-9-301, 75-9-312. 

Removal of property levied upon, see § 97-9-69. 

Removal of property subject to lien, generally, see §§ 97-17-73 et seq. 



JUDICIAL DECISIONS 



1. In general. 

2. Bulk transfers. 

3. Indictment. 

4. Jurisdiction over offense. 

5. Punishment. 

1. In general. 

Where accused was convicted of the 
crime of selling three bales of cotton on 
which there was a lien, without informing 
the purchaser of the exact status of the 
cotton as affected by the lien, and where in 
the past years the accused sold such cot- 
ton and brought money to the lienor and 
also had sold other cotton subject to such 
liens and deposited proceeds to lienor's 
account, lien on the bales had been waived 
and the conviction would be reversed. 
Dickerson v. State, 224 Miss. 305, 80 So. 
2d 74 (1955). 

One of the material elements of obtain- 
ing money under false pretenses is knowl- 
edge on the part of the seller. Breland v. 
State, 222 Miss. 792, 77 So. 2d 300 (1955). 



A material element of the crime of ob- 
taining money under false pretenses is 
that the false representation must have 
been relied on by the party defrauded. 
Breland v. State, 222 Miss. 792, 77 So. 2d 
300 (1955). 

Where a purchaser employed an attor- 
ney because he did not rely upon the 
vendor's statement that there was noth- 
ing against the land except for indebted- 
ness owed to the bank and the attorney 
had not discovered the existence of a fed- 
eral tax lien, the vendor could not have 
been convicted of having obtained money 
under false pretenses because the pur- 
chaser did not rely upon the representa- 
tion. Breland v. State, 222 Miss. 792, 77 
So. 2d 300 (1955). 

In a prosecution charging false pre- 
tenses in that the defendant mortgaged a 
parcel of land to the prosecuting witness 
after he had already conveyed most of his 
interest therein to another, the indictment 
charging that defendant in consideration 
thereof received a sum of money was not 
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supported by proof of the receipt of prop- 
erty other than money, and consequently a 
conviction thereof constituted reversible 
error. Hales v. State, 186 Miss. 413, 191 
So. 273 (1939). 

Gist of offense of obtaining money or 
property through false pretenses based on 
failure to notify purchaser of lien or in- 
cumbrance held intent of seller to cheat 
and defraud purchaser. Simmons v. State, 
160 Miss. 582, 135 So. 196 (1931). 

Where purchaser of automobile had 
good title against mortgagee, and there- 
fore was not defrauded, mortgagor or 
seller was not guilty of obtaining money 
by false pretenses. Simmons v. State, 160 
Miss. 582, 135 So. 196 (1931). 

Vendor not informing purchaser of lien 
not guilty where purchaser knew of it. 
Overall v. State, 128 Miss. 59, 90 So. 484 
(1922). 

Sale of property under a lien coupled 
with a failure to disclose the fact to the 
seller, constitutes the statutory crime. 
State v. Mitchell, 109 Miss. 91, 67 So. 853 
(1915). 

This section [Code 1942, § 2151] does 
not apply to a case where mortgaged per- 
sonal property is exchanged for other 
property and money does not pass. State v. 
Austin, 23 So. 34 (Miss. 1898). 

2. Bulk transfers. 

Since the Bulk Sales Law [Code 1942, 
§ 274], voiding sale of entire stock of 
merchandise in gross as to creditors not 
furnished with required information does 
not expressly or by implication declare its 
violation to be a crime, nor purport to 
impose a criminal penalty therefore, the 
court in determining whether a party 
could be indicted under this section [Code 
1942, § 2151] must construe the statutes 
strictly. Fox v. State, 207 Miss. 538, 42 So. 
2d 740 (1949). 

Seller could not be indicted under this 
section for violation of Bulk Sales Act 
(Code 1942, § 274), making sale of entire 
stock of merchandise in gross void for 
failure to give notice to creditors, in ab- 
sence of any proof that any of the property 
was impressed at the time of the sale with 
a purchase money lien for the unpaid 
purchase price thereof. Fox v. State, 207 
Miss. 538, 42 So. 2d 740 (1949). 



3. Indictment. 

An indictment charging that the ac- 
cused sold a bale of cotton on which he had 
given a deed of trust and a lien and 
without informing the purchaser of the 
cotton of the existence of the lien, was full 
and complete and did not charge more 
than one offense in a single count. Jones v. 
State, 226 Miss. 535, 84 So. 2d 799 (1956). 

Under this statute [Code 1942, § 2151], 
the indictment must describe the property 
obtained or received with the same rea- 
sonable certainty as is required in pros- 
ecutions for larceny, and the proof must 
correspond to the allegations, in order 
that the accused may be informed of the 
charge against him so that he may pre- 
pare to defend against such charge, and 
that he may not be subject to a second 
prosecution for the same offense. Hales v. 
State, 186 Miss. 413, 191 So. 273 (1939). 

What constitutes property under this 
section [Code 1942, § 2151] is a very ma- 
terial element of the indictment. State v. 
Collins, 186 Miss. 448, 191 So. 126 (1939). 

An indictment charging the defendant 
with obtaining money by false pretenses, 
by mortgaging previously mortgaged 
property and describing the property as it 
was described in the deed of trust given by 
the defendant as being "his entire interest 
in any and all crops of cotton, corn, and all 
other agricultural products raised by him, 
and any hand he may employ during the 
year 1935 and raised on land belonging to 
himself or any other land he may cultivate 
during said year, together with any and 
all cotton or corn that may be due the said 
defendant as rent for said year 1935," 
insufficiently describes the property to 
sustain a conviction thereunder, even in 
view of Code 1930, § 2130, which provides 
for the mortgaging of after-acquired prop- 
erty, since such statutory provision is lim- 
ited to chattels of the character described 
or limited as to localities or at the time of 
the execution of the instrument. State v. 
Collins, 186 Miss. 448, 191 So. 126 (1939). 

Indictment charging defendant unlaw- 
fully and feloniously sold property on 
which there was a valid lien, without 
informing the purchaser of its existence, 
defendant then and there well knowing 
the existence of the lien, and that defen- 
dant did in that manner obtain $15,000.00 
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from the purchaser, held sufficient. State 
v. Fetterman, 115 Miss. 828, 76 So. 673 
(1917). 

4. Jurisdiction over offense. 

Where acts material and essential to a 
crime are committed partly in one county 
and partly in another, the first of the 
counties which prosecutes has jurisdic- 
tion. Murray v. State, 98 Miss. 594, 54 So. 
72 (1911). 



5. Punishment. 

A defendant convicted of obtaining a 
buyer's money under false pretenses by 
selling property on which defendant had 
previously given a lien without informing 
the buyer of the lien, would be sentenced 
under Code 1942, § 2149 which pre- 
scribes three years' imprisonment as 
maximum. Jones v. State, 226 Miss. 535, 
84 So. 2d 799 (1956). 



RESEARCH REFERENCES 

Am Jur. 32 Am. Jur. 2d, False Pre- CJS. 35 C.J.S., False Pretenses §§ 1 et 
tenses § 26. seq. 

§ 97-19-53. Substituting child to deceive parent or guardian. 

Every person to whom an infant, under the age of six years, shall be 
confided for nursing, education, or any other purpose, who shall, with intent to 
deceive any parent or guardian of such child, substitute and produce to such 
parent or guardian another child in the place of the one so confided, shall, upon 
conviction, be punished by imprisonment in the penitentiary not exceeding 
seven years. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(52); 1857, ch. 64, art. 
104; 1871, § 2568; 1880, § 2810; 1892, § 1085; 1906, § 1165; Hemingway's 
1917, § 892; 1930, § 918; 1942, § 2148. 

RESEARCH REFERENCES 

Am Jur. 32 Am. Jur. 2d, False Pre- CJS. 35 C.J.S., False Pretenses §§ 1 et 
tenses §§ 1 et seq. seq. 

§ 97-19-55. Bad checks and insufficient funds. 

(1) It shall be unlawful for any person with fraudulent intent: 

(a) To make, draw, issue, utter or deliver any check, draft or order to 
obtain money, delivery of other valuable property, services, the use of 
property or credit extended by any licensed gaming establishment drawn on 
any real or fictitious bank, corporation, firm or person, knowing at the time 
of making, drawing, issuing, uttering or delivering said check, draft or order 
that the maker or drawer has not sufficient funds in or on deposit with such 
bank, corporation, firm or person for the payment of such check, draft or 
order in full, and all other checks, drafts or orders upon such funds then 
outstanding; 

(b) To close an account without leaving sufficient funds to cover all 
outstanding checks written on such account. 

(2) For purposes of Sections 97-19-55 through 97-19-69: 
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(a) "Check" includes a casino marker issued to any licensed gaming 
establishment. 

(b) "Credit" means an arrangement or understanding with a bank, 
corporation, firm or person for the payment of a check or other instrument. 

SOURCES: Codes, 1942, § 2153-01; Laws, 1972, ch. 476, § 1; Laws, 1983, ch. 523, 
§ 1; Laws, 1998, ch. 477, § 1; Laws, 2002, ch. 311, § 1; Laws, 2009, ch. 454, § 2, 
eff from and after July 1, 2009. 

Editor's Note — Laws, 1972, ch. 476, § 11, provides as follows: 
"SECTION 11. Nothing herein shall be construed to abate or discontinue any 
prosecution now pending or hereafter commenced for offenses committed prior to the 
passage of this act upon the statute or statutes hereby repealed, and any and all such 
prosecutions may be commenced, continued and prosecuted to conclusion under the 
statute or statutes hereby repealed to the same extent as though this act had not been 
passed." 

Cross References — Recovery of civil penalty for violation of this section, see 
§ 11-7-12. 

Prima facie evidence of identity of party issuing, uttering or delivering check, see 
§ 97-19-62. 

Monetary penalties or restitution imposed upon person convicted of violating this 
section, see § 97-19-67. 

District attorney authorized to assist in recovery and distribution of restitution from 
persons issuing bad checks, see § 97-19-73. 

Procedures for making a complaint of a bad check and for making restitution on a bad 
check, and the consequences of a failure to make restitution, see § 97-19-75. 

Direction that the district attorney file a court complaint upon the failure of one 
accused of writing a bad check to make restitution, see § 97-19-79. 

JUDICIAL DECISIONS 



I. UNDER PRESENT LAW. 

1. In general. 

2. Sufficiency of evidence. 

3. Fraudulent Intent. 

4. Implementation. 

5. -14. [Reserved for future use.] 

II. Under Former § 97-19-1. 

15. In general. 

16. Obtaining property under false pre- 

tense. 

17. Check given for pre-existing debt. 

18. Instructions. 

19. Malicious prosecution. 

20. Decisions under earlier bad check 

laws. 

21. Indictment. 

I. UNDER PRESENT LAW. 

1. In general. 

Appellate court affirmed the denial of 
an inmate's petition for post-conviction 



relief where the inmate admitted that he 
passed a bad check in an amount that 
exceeded $100, and therefore committed a 
felony in violation of Miss. Code Ann. 
§ 97-19-55. Dobbs v. State, 932 So. 2d 878 
(Miss. Ct. App. 2006). 

An agreement that a check would be 
cashed on a future date at most obligated 
the payor that there would be sufficient 
funds on deposit on that date, which rep- 
resents a future obligation as to payment 
of the check not contemplated by the false 
pretenses statute, this section. Henderson 
v. State, 534 So. 2d 554 (Miss. 1988). 

Evidence presented a jury issue as to 
whether manufacturer's parting with fur- 
niture was in exchange for check given by 
defendant, or in furtherance of an agree- 
ment between the parties that the manu- 
facturer would always be one load of fur- 
niture behind in receiving payment, 
which was resolved by the jury's finding 
defendant guilty of false pretenses by de- 
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livery of a bad check. Parker v. State, 484 
So. 2d 1033 (Miss. 1986). 

In prosecution for false pretenses by 
delivery of a bad check, it was not error for 
the state to cross-examine a witness who 
had once been married to defendant and 
to whom defendant had been furnishing 
child support. Parker v. State, 484 So. 2d 
1033 (Miss. 1986). 

Defendant was improperly convicted of 
obtaining valuable services by false pre- 
tenses where defendant, who had prom- 
ised to pay the prosecuting witness $300 if 
she would emcee a bridal show, gave the 
victim a bad check after the show was 
completed; reliance on the check must 
have been the efficient inducement for the 
services, and since the services were per- 
formed before the check came into exis- 
tence, the check was given in payment of a 
debt, thus taking the transaction outside 
the scope of this section. Hindman v. 
State, 378 So. 2d 663 (Miss. 1980). 

2. Sufficiency of evidence. 

Evidence, including testimony from 
bank employee that defendant received 
regular monthly account statements, that 
defendant's account was closed due to re- 
turned checks, and that a few days after 
the closure defendant would have received 
an account closure notification, was le- 
gally sufficient to convict defendant of 
false pretenses under Miss. Code Ann. 
§ 97-19-55. Lyles v. State, 12 So. 3d 532 
(Miss. Ct. App. 2009). 

Evidence presented to the jury was le- 
gally sufficient and the guilty verdict was 
not against the overwhelming weight of 
the evidence because (1) the witness pro- 
vided sufficient testimony to identify de- 
fendant as the man who passed the forged 
check, and recounted at trial why defen- 
dant stood out in the witness's memory 
and (2) the witness recalled accepting the 
check for over the amount in question 
from defendant in exchange for the grocer- 
ies. Brown v. State, 829 So. 2d 93 (Miss. 
2002). 

3. Fraudulent Intent. 

In wife's contempt action against former 
husband, the wife presented no evidence 
that the husband issued the checks for 
child support, which the wife did not pres- 
ent to the bank for months, with fraudu- 



lent intent. Therefore, there was no justi- 
fication for the chancellor to award any 
statutory damages under Miss. Code Ann. 
§ 11-7-12 regarding the checks that were 
returned for insufficient funds, and for 
which the husband's efforts to make good 
on the amounts were rebuffed by the wife. 
Broome v. Broome, 832 So. 2d 1247 (Miss. 
Ct. App. 2002). 

4. Implementation. 

District court's award of attorney's fees 
to prevailing parties was reversed and 
vacated, where plaintiffs were originally 
prosecuted under Miss. Code Ann. § 97- 
19-55, and had signed waivers of their 
right to counsel under a District Attorney 
policy for implementing § 97-19-55 which 
defendants challenged succesfully. None- 
theless, the district court's award of attor- 
ney's fees to plaintiffs was an abuse of 
discretion. Bailey v. Mississippi, 407 F.3d 
684 (5th Cir. 2005). 

5. -14. [Reserved for future use.] 

II. Under Former § 97-19-1. 

15. In general. 

One indispensable element of the crime 
of false pretense in giving a bad check, is 
the receiving of value for the check at the 
very time it is delivered, that is the seller 
must part with something of value on the 
belief that the check is good at that par- 
ticular time. Pollard v. State, 244 So. 2d 
729 (Miss. 1971). 

The fact that under the statute a prima 
facie case of false pretenses is made by 
proof of the fact that a person has given a 
check for value and at a time when he had 
no or insufficient funds on deposit to pay 
the check, did not render the statute in- 
valid on the ground that it compelled a 
defendant to testify against himself. Ray 
v. State, 229 So. 2d 579 (Miss. 1969). 

The conviction of a defendant for viola- 
tion of this section [Code 1942, § 2152], on 
an indictment which affirmatively alleged 
that at the time he issued the check he 
knew he did not have sufficient funds in 
the bank with which the check could be 
paid, must be reversed where the state's 
evidence showed affirmatively that, at the 
time the check was issued, the defendant 
had sufficient funds in his bank account to 
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pay it. Edwards v. State, 217 So. 2d 14 
(Miss. 1968). 

In order for this section [Code 1942, 
§ 2153] to apply it must be shown that the 
property was then and there delivered to 
the accused in exchange for his check and 
on the faith that the check was presently 
good. Kitchens v. Barlow, 250 Miss. 121, 
164 So. 2d 745 (1964). 

The maker of a check given in payment 
of debt for services rendered, which was 
returned marked "no acct.", could not be 
convicted under this section [Code 1942, 
§ 2153], since conviction would violate 
§ 30 of the Constitution prohibiting im- 
prisonment for debt. Blakeney v. State, 
206 Miss. 85, 39 So. 2d 767 (1949). 

Affidavit which follows precisely the 
form set out in Code 1942, § 2154, and 
charges that check was issued with intent 
to defraud is sufficient to charge defen- 
dant with violation of this section [Code 
1942, § 2153]. Moore v. State, 205 Miss. 
151, 38 So. 2d 693 (1949). 

Where a check was drawn by the agent 
of the defendant, and the evidence does 
not disclose that the defendant knew of 
the issuance of the check, but negatives 
his presence or participation in its execu- 
tion, a conviction is not authorized, since 
where there is no knowledge of the act 
there can be no intent as to its effect. 
Lovelace v. State, 191 Miss. 62, 2 So. 2d 
796 (1941). 

16. Obtaining property under false 
pretense. 

Where the defendant received three 
used cars on Thursday, and his check, 
which was returned for insufficient funds, 
was deposited the following Tuesday, the 
defendant having asked the dealer to hold 
the check until the following week, and 
the seller frequently allowed dealers to 
take a car one day and mail in a check 
several days later, the sale of the cars was 
a credit sale and not an exchange for value 
based on the belief that the check was 
good at the moment it was delivered, and 
the judgment of conviction of false pre- 
tense in the giving of a bad check would be 
reversed. Pollard v. State, 244 So. 2d 729 
(Miss. 1971). 

The common-law rule that one who ob- 
tained goods by means of worthless check 
is not guilty of cheating is changed by this 



section, as amended in 1948. Kitchens v. 
Barlow, 250 Miss. 121, 164 So. 2d 745 
(1964). 

Though there is in force a bad check 
statute, and prosecutions may be lodged 
thereunder, the giving of a bad check may 
under certain circumstances constitute 
the offense of obtaining property under 
false pretenses. Blakeney v. State, 216 
Miss. 211, 62 So. 2d 313 (1953). 

Where purchasers of cattle at auction 
sales were required before obtaining the 
possession of cattle to pay for them in cash 
and where the accused after purchasing 
cattle issued his check and subsequently 
the cattle were delivered and then the 
check was dishonored because of insuffi- 
cient funds, the accused could be pros- 
ecuted for obtaining property under false 
pretenses. Blakeney v. State, 216 Miss. 
211, 62 So. 2d 313 (1953). 

17. Check given for pre-existing debt. 

An essential element of the offense un- 
der this section [Code 1942, § 2153] is the 
making and delivering of the check to 
another person for value, and thereby 
obtaining from such other person money, 
goods, or other property of value, but this 
section [Code 1942, § 2153] does not cover 
the obtaining of goods where they have 
already been delivered and have passed 
completely out of the seller's possession. 
Jackson v. State, 251 Miss. 529, 170 So. 2d 
438 (1965). 

This section [Code 1942, § 2153] does 
not cover the obtaining of goods where the 
goods have already been delivered, have 
passed completely out of the possession of 
the seller and away from his hands and 
premises in a previously completed trans- 
action or transactions, although those 
transactions may have been at previous 
hours on the same day. Kitchens v. Barlow, 
250 Miss. 121, 164 So. 2d 745 (1964). 

This section [Code 1942, § 2153] has no 
application to check given in discharge of 
pre-existing debt. Broadus v. State, 205 
Miss. 147, 38 So. 2d 692 (1949). 

This law is not to be extended by con- 
struction to include past deliveries of 
property for check. Broadus v. State, 205 
Miss. 147, 38 So. 2d 692 (1949). 

Under this section [Code 1942, § 2153], 
there must be an exchange of goods for 
check at time of delivery of check, and 
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there is no violation of law, if at time 
purchaser delivers check to seller, the 
goods for which check is given have been 
delivered, and have passed completely out 
of possession of seller and away from his 
hands and premises. Broadus v. State, 205 
Miss. 147, 38 So. 2d 692 (1949). 

18. Instructions. 

Granting of instruction that state has 
made prima facie case of intent to defraud 
payee if check is presented to bank on 
which drawn within thirty days after de- 
livery and there is insufficient funds in 
bank in maker's name to pay check is 
error, where all facts are in evidence and 
sharp issue between prosecution and de- 
fense is drawn. Moore v. State, 205 Miss. 
151, 38 So. 2d 693 (1949). 

Obtaining of money and issuance and 
delivery of check constituted one transac- 
tion and peremptory instruction in favor 
of defendant charged with violation of this 
section [Code 1942, § 2153] is properly 
refused when defendant obtained $20 
from one refusing to make loan but agree- 
ing to cash check and not more than five 
minutes elapsed between delivery of 
money and delivery of check, parties were 
together during this interval, and money 
was delivered upon faith that check was 
good. Moore v. State, 205 Miss. 151, 38 So. 
2d 693 (1949). 

19. Malicious prosecution. 

The institution of a criminal proceeding 
under this section [Code 1942, § 2153], if 
merely for the purpose of collecting a debt, 
may render the prosecution malicious. 
Kitchens v. Barlow, 250 Miss. 121, 164 So. 
2d 745 (1964). 

A declaration alleging that, for the pur- 
pose of collecting a debt, an agent, while 
acting on behalf of the store to which the 
check had been given, made an affidavit 
charging the plaintiff with the issuance of 
a bad check was sufficient in an action 
against the store and the agent for mali- 
cious prosecution and abuse of criminal 
process. Kitchens v. Barlow, 250 Miss. 
121, 164 So. 2d 745 (1964). 

Institution of criminal proceeding under 
"bad check law" would render prosecution 
malicious, where check was issued for 
goods already delivered, notwithstanding 
such transactions were completed at pre- 



vious hours of day on which check was 
issued. Grenada Coco Cola Co. v. Davis, 
168 Miss. 826, 151 So. 743 (1934). 

Malice or wantonness held established 
in malicious prosecution, where corpora- 
tion through its acting general manager 
instituted criminal prosecution under 
"bad check law" and check was issued for 
goods delivered prior to issuance of check. 
Grenada Coco Cola Co. v. Davis, 168 Miss. 
826, 151 So. 743 (1934). 

Corporation's acting general manager 
who signed blank affidavit for prosecution 
under "bad check law" held charged with 
corporation's knowledge that goods for 
which check was issued had been deliv- 
ered prior to issuance of check. Grenada 
Coco Cola Co. v. Davis, 168 Miss. 826, 151 
So. 743 (1934). 

Where corporation's acting general 
manager signed blank affidavit for pros- 
ecution under "bad check law" and sent 
affidavit to justice of peace who instituted 
prosecution, justice of peace became agent 
of corporation which became responsible 
for subsequent arrest and prosecution. 
Grenada Coco Cola Co. v. Davis, 168 Miss. 
826, 151 So. 743 (1934). 

When creditors resort to criminal pro- 
cesses and to arrests under criminal 
charges for collection of their debts, courts 
will not be diligent in interfering with 
amounts of damages fixed by juries for 
malicious prosecution. Grenada Coco Cola 
Co. v. Davis, 168 Miss. 826, 151 So. 743 
(1934). 

Institution of criminal proceeding under 
Bad Check Law, if merely for purpose of 
collecting debt, would render prosecution 
malicious. Odom v. Tally, 160 Miss. 797, 
134 So. 163 (1931). 

20. Decisions under earlier bad check 
laws. 

Worthless Check Act, not requiring in- 
tent to defraud or knowledge of insuffi- 
ciency of funds, and providing for dis- 
missal of prosecution on payment of check 
violates constitutional provision prohibit- 
ing imprisonment for debt. State v. John- 
son, 163 Miss. 521, 141 So. 338 (1932). 

Statute [Code 1942, § 2153] not vio- 
lated where defendant told prosecuting 
witness he did not have money in bank to 
cover check given him but promised to 
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deposit it to protect the check. Hammack 
v. State, 114 Miss. 611, 75 So. 436 (1917). 

21. Indictment. 

Indictment must allege defendant's 
knowledge of insufficiency of funds to 
meet check. State v. Puckett, 127 Miss. 
415, 90 So. 113 (1921). 

Indictment for false pretenses alleging 
nonpayment of bank check held insuffi- 



cient. State v. Puckett, 127 Miss. 415, 90 
So. 113 (1921). 

Intention to defraud must be alleged in 
indictment for obtaining money by bad 
check. Herron v. State, 118 Miss. 420, 79 
So. 289 (1918); McBride v. State, 141 Miss. 
186, 104 So. 454 (1925). 



ATTORNEY GENERAL OPINIONS 



Judge is mandated to issue arrest war- 
rant for violator if and when judge is 
satisfied there exists probable cause to 
believe that crime has been committed 
and defendant has committed it; issuance 
of bad check with intent to defraud is 
crime, even though it may have been 
passed by non-resident and even though it 
may be for less than $100.00. Horan, Nov. 
18, 1992, A.G. Op. #92-0868. 

Check to be submitted for payment at 
future date, and not at time of giving of 
check, would not support conviction under 
this section if check at future time proved 
worthless. Martin, Jan. 12, 1994, A.G. Op. 
#93-0834. 

The Justice Court Clerk is required to 
accept any affidavit charging a crime 
which a person wishes to file with the 
Court, including affidavits charging alle- 
gations of the bad check statutes. See 
§ 97-19-55 et seq. Amnions, June 28, 
1995, A.G. Op. #95-0284. 

The participation of the District Attor- 
ney's office is not necessary for a person to 
be prosecuted under Sections 97-19-67 
and this section. Amnions, June 28, 1995, 
A.G. Op. #95-0284. 

Under § 97-19-67, the prosecution of a 
person for violation of this section (bad 
check violation) is commenced by the fil- 
ing of a complaint by the district attor- 
ney's office (pursuant to 97-19-79), the 
court must impose a fee up to eight-five 
percent of the face value of the check. 
However, if the prosecution of a person for 
bad check violation was not commenced 
by the filing of a complaint by the district 
attorney, then the court should not impose 
the fee. Carter, August 2, 1995, A.G. Op. 
#95-0388. 

If there is no fraudulent intent on the 
part of the maker or drawer of the check 



at the time the check was issued, then a 
stop payment order would not constitute a 
violation of this section. Smith, November 
8, 1996, A.G. Op. #96-0784. 

If the circumstances are such that the 
maker or drawer of the check knew at the 
time the check was issued that the ac- 
count had insufficient funds to cover the 
check, and later issued a stop payment 
order with intent to defraud, then a viola- 
tion of Section 97-19-55 may well have 
occurred. Smith, November 8, 1996, A.G. 
Op. #96-0784. 

Sections 97-19-39 and 97-19-41 are a 
possible charge against an individual who 
writes a check with the intent to stop 
payment prior to the check being honored, 
even if the account has sufficient funds to 
cover the check. See also Section 97-19-55. 
Smith, November 8, 1996, A.G. Op. #96- 
0784. 

Prosecution under the forgery and coun- 
terfeiting statutes, Sections 97-21-1 et 
seq., should occur when a person attempts 
to cash a check by forging another's name, 
not for knowingly writing a check with 
insufficient funds to cover the amount. 
Stricklin, March 27, 1998, A.G. Op. #98- 
0158. 

Once a district attorney files a com- 
plaint and proceeds with prosecution un- 
der the statute, the defendant should be 
arrested on the warrant that has been 
issued and prosecution should continue as 
in any other criminal case. Mark, May 15, 
1998, AG. Op. #98-0262. 

A person who post-dates a check may 
not be prosecuted under this section if the 
check is later dishonored. Hudson, Febru- 
ary 5, 1999, A.G. Op. #99-0028. 

The issuer of a bad check may be 
charged under the statute unless the full 



932 



False Pretenses and Cheats 



§ 97-19-57 



amount of the check is paid to the receiver 
of the check. O'Bryant, Mar. 22, 2002, A. G. 
Op. #02-0101. 

This section does not override Section 
75-67-515(10) and allow a check casher to 
pursue criminal charges against the 
maker of insufficient fund checks. James, 
July 7, 2003, A.G. Op. 03-0291. 

It is unlawful for any person with 
fraudulent intent to make or issue a 
check, knowing at the time of the making 



of the check that the maker or drawer 
doesn't have sufficient funds in or on de- 
posit with the bank for the payment of the 
check in full, and all other checks upon 
such funds then outstanding. Whether or 
not specific actions of an individual consti- 
tute a crime is a factual determination 
that must be made by a court of competent 
jurisdiction. White, March 30, 2007, A.G. 
Op. #07-00165, 2007 Miss. AG LEXIS 67. 
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§ 97-19-57. Bad checks; presumption of fraudulent intent; 
notice that check has not been paid; notice returned unde- 
livered as evidence of intent to defraud; transactions involv- 
ing motor vehicles. 

(1) As against the maker or drawer thereof, the making, drawing, issuing, 
uttering or delivering of a check, draft or order, payment of which is refused by 
the drawee, shall be prima facie evidence and create a presumption of intent to 
defraud and of knowledge of insufficient funds in, or on deposit with, such 
bank, corporation, firm or person, provided such maker or drawer shall not 
have paid the holder thereof the amount due thereon, together with a service 
charge of Forty Dollars ($40.00), within fifteen (15) days after receiving notice 
that such check, draft or order has not been paid by the drawee. 

(2) For purposes of Section 11-7-12, the form of the notice provided for in 
subsection (1) of this section shall be sent by regular mail and shall be 
substantially as follows: "This statutory notice is provided pursuant to Section 
97-19-57, Mississippi Code of 1972. You are hereby notified that a check, draft 

or order numbered , apparently issued by you on (date), 

drawn upon (name of bank), and payable to , has been 

dishonored. Pursuant to Mississippi law, you have fifteen (15) days from 
receipt of this notice to tender payment of the full amount of such check, draft 
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or order, plus a service charge of Forty Dollars ($40.00), the total amount due 

being $ Failure to pay this amount in full within the time specified 

above shall be prima facie evidence of and create a presumption of both the 
intent to defraud and the knowledge of insufficient funds in, or on deposit with, 
such bank in violation of Section 97-19-55." 

(3) For purposes of Section 97-19-67, the form of the notice provided for in 
subsection (1) of this section shall be sent by regular mail, supported by an 
affidavit of service by mailing, and shall be substantially as follows: "This 
statutory notice is provided pursuant to Section 97-19-57, Mississippi Code of 

1972. You are hereby notified that a check, draft or order numbered , 

apparently issued by you on (date), drawn upon (name of 

bank), and payable to , has been dishonored. Pursuant to Mississippi 

law, you have fifteen (15) days from receipt of this notice to tender payment of 
the full amount of such check, draft or order, plus a service charge of Forty 

Dollars ($40.00), the total amount due being $ Unless this amount is 

paid in full within the time specified above, the holder may assume that you 
delivered the instrument with intent to defraud and may turn over the 
dishonored instrument and all other available information relating to this 
incident to the proper authorities for criminal prosecution." 

(4) If any notice is returned undelivered to the sender after such notice 
was mailed to the address printed on the check, draft or order, or to the address 
given by the accused at the time of issuance of the instrument, such return 
shall be prima facie evidence of the maker's or drawer's intent to defraud. 

(5) Affidavit of service by mail shall be adequate if made in substantially 
the following form: 

"STATE OF 

COUNTY OF 

, being first duly sworn on oath, deposes and states that 

he/she is at least eighteen (18) years of age and that on (date) , 

2 , he/she served the attached Notice of Dishonor by placing a true and 

correct copy thereof securely enclosed in an envelope addressed as follows: 



and deposited the same, postage prepaid, in the United States mail at 



(signature) 

Subscribed to and sworn before me, this the day of 

2 



(Notary Public) 

My commission expires: 
(SEAL) " 

(6) Without in any way limiting the provisions of this section, this section 
shall apply to a draft for the payment of money given for a motor vehicle even 
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if such payment is conditioned upon delivery of documents necessary for 
transfer of a valid title to the purchaser. 



SOURCES: Codes, 1942, § 2153-02; Laws, 1972, ch. 476, § 2; Laws, 1983, ch. 523, 
§ 2; Laws, 1992, ch. 513, § 1; Laws, 1999, ch. 436, § 1; Laws, 2000, ch. 364, § 2; 
Laws, 2001, ch. 328, § 1; Laws, 2002, ch. 312, § 1; Laws, 2004, ch. 374, § 1, eff 
from and after July 1, 2004. 



Cross References — Civil penalty recoverable for violation of bad check statute, see 
§ 11-7-12. 

Dispensing of notice provided for by this section, see § 97-19-61. 

Non-liability for causing arrest or imprisonment of drawer, see § 97-19-69. 

District attorney authorized to assist in recovery and restitution from persons issuing 
bad checks, see § 97-19-73. 

Procedures for making a complaint of a bad check and for making restitution on a bad 
check, and the consequences of a failure to make restitution, see § 97-19-75. 

Direction that the district attorney file a court complaint upon the failure of one 
accused of writing a bad check to make restitution, see § 97-19-79. 



JUDICIAL DECISIONS 



I. -10. [Reserved for future use.] 

II. Under Former § 97-19-3. 

I. -10. [Reserved for future use.] 

II. Under Former § 97-19-3. 

Affidavit charging violation of Code 
1942, § 2153, which follows precisely the 



form set out in this section [Code 1942, 
§ 2154], and charges that check was is- 
sued with intent to defraud is sufficient to 
charge defendant with violation of Code 
1942, § 2153. Moore v. State, 205 Miss. 
151, 38 So. 2d 693 (1949). 



ATTORNEY GENERAL OPINIONS 



Ten Dollar ($10.00) service charge is one 
which maker or drawer can voluntarily 
pay to holder to avoid certain criminal 
presumptions, and does not constitute 
part of said debt, nor does this fee meet 
definition of "pecuniary damages" for 
which restitution may be ordered by court; 
however, Justice Court Judge may require 
convicted defendant to pay fee where it 
was made part of restitution agreement. 
Little, Feb. 21, 1990, A.G. Op. #90-0106. 

This section creates evidentiary pre- 
sumption upon failure of defendant to pay 
$30; it does not create right in form of civil 
penalty belonging to victim for $30; such 
is already provided for at Miss. Code Sec- 
tion 11-7-12. Horan, Apr. 14, 1993, A.G. 
Op. #93-0220. 

The service charge which is set out in 
this section is one which the maker or 



drawer can voluntarily pay to the holder 
to avoid certain criminal presumptions, 
and does not constitute part of the said 
debt, nor does this fee meet the definition 
of "pecuniary damages" for which restitu- 
tion may be ordered by a court, pursuant 
to Section 97-19-67(4). Gotten, April 6, 
1995, A.G. Op. #95-0176. 

A Municipal Court Judge may require a 
convicted defendant to pay the holder the 
fee set out in this section where said fee 
was made part of the restitution agree- 
ment under Section 97-19-75(6). Gotten, 
April 6, 1995, A.G. Op. #95-0176. 

Giving a notice of dishonor to the 
drawer imposes upon or adds to the 
amount of the check a service charge not 
to exceed $30, although this service 
charge cannot be obtained if suit is filed 
pursuant to § 11-7-12. Ross, May 15, 
1998, A.G. Op. #98-0261. 
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RESEARCH REFERENCES 



ALR. Application of "bad check" statute 
with respect to post-dated checks. 29 
A.L.R.2d 1181. 

Construction and effect of "bad check" 
statute with respect to check in payment 
of pre-existing debt. 59 A.L.R.2d 1159. 

Reasonable expectation of payment as 
affecting offense under "worthless check" 
statutes. 9 A.L.R.3d 719. 

§ 97-19-59. Repealed. 



Am Jur. 32 Am. Jur. 2d, False Pre- 
tenses §§ 16, 62 et seq. 

CJS. 35 C.J.S., False Pretenses §§ 40- 
45, 74-76, 83. 

Practice References. Young, Trial 
Handbook for Mississippi Lawyers 
§ 19:19. 



Repealed by Laws, 1983, ch. 523, §§ 7, 9, eff from and after January 1, 
1984. 

[Codes, 1942, § 2153-03; Laws, 1972, ch. 476, § 3] 

Editor's Note — Former § 97-19-59 provided for notice that a check, draft or order 
was not paid by the drawee. For current notice provisions, see § 97-19-57. 

§ 97-19-61. Bad checks; when notice need not be given. 

Such notice as is provided for in Section 97-19-57 is dispensed with: (a) in 
the event the situs of the drawee is not in the state of Mississippi; (b) if the 
drawer is not a resident of the state of Mississippi or has left the state of 
Mississippi at the time such check, draft or order is dishonored; or (c) if the 
drawer of such check, draft or order did not have an account with the drawee 
of such check, draft or order at the time the same was issued or dishonored, or 
payment of the check is denied because the account was closed at the time the 
check, draft or order was issued or dishonored. 

SOURCES: Codes, 1942, § 2153-04; Laws, 1972, ch. 476, § 4; Laws, 1983, ch. 523, 
§ 3; Laws, 2001, ch. 328, § 2, eff from and after July 1, 2001. 

Cross References — District attorney authorized to assist in recovery and restitu- 
tion from persons issuing bad checks, see § 97-19-73. 

Procedures for making a complaint of a bad check and for making restitution on a bad 
check, and the consequences of a failure to make restitution, see § 97-19-75. 

Direction that the district attorney file a court complaint upon the failure of one 
accused of writing a bad check to make restitution, see § 97-19-79. 

§ 97-19-62. Bad checks; evidence of identity of party issuing, 
uttering or delivering check. 

(1) In any prosecution or action under the provisions of Section 97-19-55, 
a check, draft or order for which the information required in subsections (2) 
and (3) of this section is available at the time of issuance, utterance or delivery 
shall constitute prima facie evidence of the identity of the party issuing, 
uttering or delivering the check, draft or order and that such person was a 
party authorized to draw upon the named account. 
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(2) To establish prima facie evidence of the identity of the party present- 
ing such check, draft or order, the following information regarding such 
identity shall be requested by the party receiving such instrument: The 
presenter's name, residence address and home phone number. Such informa- 
tion may be provided in the following manner: 

(a) The information may be recorded upon the check, draft or order 
itself; or 

(b) The number of a check-cashing identification card issued by the 
receiving party may be recorded on the check, draft or order. Such check- 
cashing identification card shall be issued only after the information 
required in this subsection has been placed on file by the receiving party. 

(3) In addition to the information required in subsection (2) of this section, 
the party receiving the check, draft or order shall witness the signature or 
endorsement of the party presenting such instrument and, as evidence of such, 
the receiving party shall initial the instrument. 

SOURCES: Laws, 1983, ch. 523, § 4, eff from and after January 1, 1984. 

RESEARCH REFERENCES 

Am Jur. 32 Am. Jur. 2d, False Pre- CJS. 35 C.J.S., False Pretenses §§ 74- 
tenses §§ 75-78, 81, 82. 84. 

§ 97-19-63. Bad checks; statement of reason for dishonor. 

It shall be the duty of the drawee of any check, draft or other order for the 
payment of money, before refusing to pay the same to the holder thereof upon 
presentation, to cause to be written, printed, or stamped in plain language 
thereon or attached thereto, the reason for drawee's dishonor or refusal of the 
same. In all prosecutions under Sections 97-19-55 through 97-19-69, the 
introduction in evidence of any unpaid and dishonored check, draft or other 
order for the payment of money, having the drawee's refusal to pay stamped or 
written thereon or attached thereto, with the reason therefor as aforesaid, 
shall be prima facie evidence of the making or uttering of said check, draft or 
other order for the payment of money and the dishonor thereof, and that the 
same was properly dishonored for the reasons written, stamped or attached by 
the drawee on such dishonored check, draft or other such order for the 
payment of money. 

SOURCES: Codes, 1942, § 2153-05; Laws, 1972, ch. 476, § 5, eff from and after 
July 1, 1972. 

Cross References — District attorney authorized to assist in recovery and restitu- 
tion from persons issuing bad checks, see § 97-19-73. 

Procedures for making a complaint of a bad check and for making restitution on a bad 
check, and the consequences of a failure to make restitution, see § 97-19-75. 

Direction that the district attorney file a court complaint upon the failure of one 
accused of writing a bad check to make restitution, see § 97-19-79. 
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§ 97-19-65. Bad checks; each violation constitutes a separate 
offense. 

Each making, drawing, issuing, uttering or delivering of any such check, 
draft or order as aforesaid shall constitute a separate offense. 

SOURCES: Codes, 1942, § 2153-07; Laws, 1972, ch. 476, § 7, eff from and after 
July 1, 1972. 

Cross References — District attorney authorized to assist in recovery and restitu- 
tion from persons issuing bad checks, see § 97-19-73. 

Procedures for making a complaint of a bad check and for making restitution on a bad 
check, and the consequences of a failure to make restitution, see § 97-19-75. 

Direction that the district attorney file a court complaint upon the failure of one 
accused of writing a bad check to make restitution, see § 97-19-79. 

§ 97-19-67. Bad checks; penalties; restitution. 

(1) Except as may be otherwise provided by subsection (2) of this section, 
any person violating Section 97-19-55, upon conviction, shall be punished as 
follows: 

(a) For the first offense of violating said section, where the check, draft 
or order involved be less than One Hundred Dollars ($100.00), the person 
committing such offense shall be guilty of a misdemeanor and, upon 
conviction, shall be punished by a fine of not less than Twenty-five Dollars 
($25.00), nor more than Five Hundred Dollars ($500.00), or by imprisonment 
in the county jail for a term of not less than five (5) days nor more than six 
(6) months, or by both such fine and imprisonment, in the discretion of the 
court; 

(b) Upon commission of a second offense of violating said section, where 
the check, draft or order involved is less than One Hundred Dollars 
($100.00), the person committing such offense shall be guilty of a misde- 
meanor and, upon conviction, shall be punished by a fine of not less than 
Fifty Dollars ($50.00) nor more than One Thousand Dollars ($1,000.00), or 
by imprisonment in the county jail for a term of not less than thirty (30) days 
nor more than one (1) year, or by both such fine and imprisonment, in the 
discretion of the court; 

(c) Upon commission of a third or any subsequent offense of violating 
said section, regardless of the amount of the check, draft or order involved, 
and regardless of the amount of the checks, drafts or orders involved in the 
prior convictions, the person committing such offense shall be guilty of a 
felony and, upon conviction, shall be punished by imprisonment in the State 
Penitentiary for a term of not less than one (1) nor more than five (5) years. 

(d) Where the check, draft or order involved shall be One Hundred 
Dollars ($100.00) or more, the person committing such offense, whether 
same be a first or second offense, shall be guilty of a felony and, upon 
conviction, shall be punished by a fine of not less than One Hundred Dollars 
($100.00) nor more than One Thousand Dollars ($1,000.00), or by imprison- 
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ment in the State Penitentiary for a term of not more than three (3) years, 
or by both such fine and imprisonment, in the discretion of the court. Upon 
conviction of a third or any subsequent offense, the person convicted shall be 
punished as is provided in the immediately preceding paragraph hereof. 

(2) Where the conviction was based on a worthless check, draft or order 
given for the purpose of satisfying a pre-existing debt or making a payment or 
payments on a past-due account or accounts, no imprisonment shall be ordered 
as punishment, but the court may order the convicted person to pay a fine of up 
to the applicable amounts prescribed in paragraphs (l)(a)(b) and (d) of this 
section. 

(3) In addition to or in lieu of any penalty imposed under the provisions of 
subsection (1) or subsection (2) of this section, the court may, in its discretion, 
order any person convicted of violating Section 97-19-55 to make restitution in 
accordance with the provisions of Sections 99-37-1 through 99-37-23 to the 
holder of any check, draft or order for which payment has been refused. 

(4) Upon conviction of any person for a violation of Section 97-19-55, when 
the prosecution of such person was commenced by the filing of a complaint with 
the court by the district attorney under the provisions of Section 97-19-79, the 
court shall, in addition to any other fine, fee, cost or penalty which may be 
imposed under this section or as otherwise provided by law, and in addition to 
any order as the court may enter under subsection (3) of this section requiring 
the offender to pay restitution under Sections 99-37-1 through 99-37-23, 
impose a fee in the amount up to eighty-five percent (85%) of the face amount 
of the check, draft or order for which the offender was convicted of drawing, 
making, issuing, uttering or delivering in violation of Section 97-19-55. 

(5) It shall be the duty of the clerk or judicial officer of the court collecting 
the fees imposed under subsection (4) of this section to monthly deposit all such 
fees so collected with the State Treasurer, either directly or by other appropri- 
ate procedures, for deposit in the special fund of the State Treasury created 
under Section 99-19-32, known as the "Criminal Justice Fund." 

(6) After the accused has complied with all terms of the statute and the 
complainant or victim has been paid, the district attorney's check unit may 
dispose of the accused's file after one (1) year has expired after the last audit. 

SOURCES: Codes, 1942, § 2153-06; Laws, 1972, ch. 476, § 6; Laws, 1983, ch. 523, 
§ 5; Laws, 1988, ch. 551, § 6; Laws, 1994, ch. 389, § 1, eff from and after July 
1, 1994. 

Cross References — Recovery of civil penalty for violation of bad check statute, see 
§ 11-7-12. 

District attorney authorized to assist in recovery and restitution from persons issuing 
bad checks, see § 97-19-73. 

Procedures for making a complaint of a bad check and for making restitution on a bad 
check, and the consequences of a failure to make restitution, see § 97-19-75. 

Direction that the district attorney file a court complaint upon the failure of one 
accused of writing a bad check to make restitution, see § 97-19-79. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 
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JUDICIAL DECISIONS 



1. Felonies. 

Appellate court affirmed the denial of 
an inmate's petition for post-conviction 
relief where the inmate admitted that he 
passed a bad check in an amount that 
exceeded $100, and therefore committed a 
felony in violation of Miss. Code Ann. 
§ 97-19-55. Miss. Code Ann. § 97-19-67 
provided that a person found guilty of 
committing the offense may be fined be- 



tween $ 100 and $ 1,000, may be impris- 
oned up to three years, or may face both a 
fine and prison sentence. Dobbs v. State, 
932 So. 2d 878 (Miss. Ct. App. 2006). 

A standard practice of extracting a set 
fine from persons accused of writing bad 
checks on the pain of suffering a full 
criminal prosecution for failure to do so 
violates equal protection. Moody v. State, 
716 So. 2d 562 (Miss. 1998). 



ATTORNEY GENERAL OPINIONS 



Fine in bad check case could be sus- 
pended as in any other case, and offender 
could be sentenced to period of probation, 
violation of which would result in 
reinstitution of fine. Clark, July 3, 1991, 
A.G. Op. #91-0456. 

Under subsection (l)(d) of this section, 
any bad check of $100 or more is classified 
as felony, despite some confusion created 
by passage of law increasing amount for 
grand larceny from $100 to $250. 
Huckaby, Feb. 25, 1993, A.G. Op. #92- 
0975. 

The participation of the District Attor- 
ney's office is not necessary for a person to 
be prosecuted under this section and Sec- 
tion 97-19-55. Amnions, June 28, 1995, 
A.G. Op. #95-0284. 



Under this section, the prosecution of a 
person for violation of Section 97-19-55 
(bad check violation) is commenced by the 
filing of a complaint by the district attor- 
ney's office (pursuant to 97-19-79), the 
court must impose a fee up to eight-five 
percent of the face value of the check. 
However, if the prosecution of a person for 
bad check violation was not commenced 
by the filing of a complaint by the district 
attorney, then the court should not impose 
the fee. Carter, August 2, 1995, A.G. Op. 
#95-0388. 

Subsection (4) of this section does not 
allow the court to suspend the fee set forth 
in section. Carter, August 2, 1995, A.G. 
Op. #95-0388. 



RESEARCH REFERENCES 



ALR. Admissibility, in prosecution for payments made by accused to victim. 10 
obtaining money or property by fraud or A.L.R.3d 572. 
false pretenses, of evidence of subsequent 

§ 97-19-69. Bad checks; non-liability for causing arrest or 
imprisonment of drawer. 

In the event of the existence of prima facie evidence of fraudulent intent as 
defined in Section 97-19-57 and the giving of notice under Section 97-19-57, if 
required, any person, firm or corporation causing the arrest of the drawer of 
such check, draft or order shall not be criminally or civilly liable for false arrest 
or false imprisonment. 

SOURCES: Codes, 1942, § 2153-08; Laws, 1972, ch. 476, § 8; Laws, 1983, ch. 523, 
§ 6, eff from and after January 1, 1984. 
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Cross References — District attorney authorized to assist in recovery and restitu- 
tion from persons issuing bad checks, see § 97-19-73. 

Procedures for making a complaint of a bad check and for making restitution on a bad 
check, and the consequences of a failure to make restitution, see § 97-19-75. 

Direction that the district attorney file a court complaint upon the failure of one 
accused of writing a bad check to make restitution, see § 97-19-79. 

JUDICIAL DECISIONS 



I. -10. [Reserved for future use.] 

II. Under Former § 97-19-3. 

I. -10. [Reserved for future use.] 

II. Under Former § 97-19-3. 

A cause of action for malicious prosecu- 
tion was not stated in a declaration which 
did not allege that the defendant justice of 
the peace had any knowledge of the truth 
or falsity of the affidavit charging plaintiff 
with violation of Code 1942, § 2153 at the 
time of issuance of the warrant, did not 



allege that the justice of the peace had any 
financial interest in the money obtained 
by plaintiff when he issued the warrant, 
did not allege that the justice of the peace, 
at the time of issuing the warrant, had 
personal knowledge that the prosecution 
was being instituted for the collection of a 
civil debt, and did not allege that the 
justice of the peace did not have territorial 
jurisdiction of the offense charged in the 
affidavit. Kitchens v. Barlow, 250 Miss. 
121, 164 So. 2d 745 (1964). 



§ 97-19-71. Fraud in connection with state or federally 
funded assistance programs; penalty. 

(1) Any person who knowingly: 

(a) Fails, by false statement, misrepresentation, impersonation, or 
other fraudulent means, to disclose a material fact used in making a 
determination as to such person's qualification to receive aid or benefits or 
services under any state or federally funded assistance program; or 

(b) Fails to disclose a change in circumstances in order to obtain or 
continue to receive under any such program aid or benefits or services to 
which he is not entitled or in an amount larger than that to which he is 
entitled, or who knowingly aids and abets another person in the commission 
of any such act is guilty of fraud. 

(2) Any person who knowingly: 

(a) Uses, transfers, acquires, traffics, alters, forges or possesses; 

(b) Attempts to use, transfer, acquire, traffic, alter, forge or possess; or 

(c) Aids and abets another person in the use, transfer, acquisition, 
trafficking, alteration, forgery or possession of a food stamp, a food stamp 
identification card, an electronic benefits transfer card or the benefits 
accessed by such card, an authorization for the purchase of food stamps, a 
certificate of eligibility for medical services, or a Medicaid identification card, 
for profit or in any manner not authorized by law or regulations issued by the 
agency responsible for the administration of the state or federally funded 
program is guilty of fraud. 

(3) Any person who knowingly: 

(a) Exchanges food purchased or obtained with; or 



941 



§ 97-19-71 



Crimes 



(b) Attempts to exchange food purchased or obtained with benefits or an 
electronic benefits transfer card under the federal Food and Nutrition 
Program for cash or anything of value other than food, is guilty of fraud. 

(4) Any person having duties in the administration of a state or federally 
funded assistance program who fraudulently misappropriates, attempts to 
misappropriate, or aids and abets in the misappropriation of, a food stamp, an 
authorization for food stamps, a food stamp identification card, an electronic 
benefits transfer card, the benefits accessible by such card, a certificate of 
eligibility for prescribed medicine, a Medicaid identification card, or assistance 
from any other state or federally funded program with which he has been 
entrusted or of which he has gained possession by virtue of his position, or who 
knowingly fails to disclose any such fraudulent activity, is guilty of fraud. 

(5) Any person who: 

(a) Knowingly files, attempts to file, or aids and abets in the filing of, a 
claim for services to a recipient of benefits under any state or federally 
funded assistance program for services which were not rendered; knowingly 
files a false claim for nonauthorized items or services under such a program; 
or knowingly bills the recipient of benefits under such a program, or his 
family, for an amount in excess of that provided for by law or regulations; or 

(b) In any way knowingly receives, attempts to receive, or aids and 
abets in the receipt of unauthorized payment as provided herein is guilty of 
fraud. 

(6) Any person who knowingly signs, or aids and abets any person to sign, 
a false application for the replacement of benefits or aid to which that person 
is entitled claiming that person's benefits or aid was not received, is guilty of 
fraud. 

(7) Any person convicted of the crime of fraud under this section shall be: 

(a) Punished by imprisonment in the State Penitentiary for a term not 
exceeding three (3) years, and fined not less than One Thousand Dollars 
($1,000.00) nor more than Ten Thousand Dollars ($10,000.00); or 

(b) Punished by imprisonment in the county jail for a term not exceed- 
ing one (1) year, and fined not less than One Hundred Dollars ($100.00) nor 
more than One Thousand Dollars ($1,000.00); and 

(c) Ordered to make full restitution of the money or services or the value 
of those services unlawfully received; and 

(d) Where the legislation creating a program allows, suspended from 
participation in the program for the length of time allowed by the legislation 
creating the program. 

(8) This section shall not prohibit prosecution under any other criminal 
statute of this state or the United States. 

SOURCES: Laws, 1981, ch. 530, § 1; Laws, 2008, ch. 342, § 1, eff from and after 
July 1, 2008. 

Cross References — Investigation and prosecution of offenses under this section, 
see §§ 43-1-23, 43-1-25. 
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Plea of guilty or conviction under this section as constituting prima facie evidence of 
wrongful obtaining benefits in a civil action by department of public welfare to recover 
benefits paid, see § 43-1-27. 

Criminal and civil liability for violations of Medicaid Fraud Control Act, see 
§§ 43-13-201 et seq. 

Procedures for making a complaint of a bad check and for making restitution on a bad 
check, and the consequences of a failure to make restitution, see § 97-19-75. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Statute of limitation for prosecution for felonious assistance program fraud, see 
§ 99-1-5. 



JUDICIAL DECISIONS 



1. In general. 

Since the principal offenses of welfare 
fraud as defined in this section include 
attempts, an indictment for a principal 
welfare fraud offense is in no way defec- 
tive because it employs the word "at- 
tempt," and the state is not limited at trial 
to proof only of the attempt. McCullum v. 
State, 487 So. 2d 1335 (Miss. 1986). 

A defendant convicted of welfare fraud 
could be sentenced as a recidivist since 
her 2 earlier convictions for forgery of 2 
separate checks on 2 separate dates con- 
stituted separate incidents at different 
times, notwithstanding that the checks 
had been purloined from the same person 
and the same name had been forged on 
each check. McCullum v. State, 487 So. 2d 
1335 (Miss. 1986). 

Indictment charging that defendant 
knowingly attempted to receive an unau- 



thorized payment of food stamps by know- 
ingly submitting a false affidavit regard- 
ing ATP card lost or stolen, to which the 
specific affidavit on which the indictment 
was based was attached, fairly and ad- 
equately charged an offense under this 
section, and fairly notified defendant of 
the nature and cause of the accusation 
against her. McCullum v. State, 487 So. 2d 
1335 (Miss. 1986). 

Proof of delivery of check made payable 
to 2 parties and indorsed by each of those 
parties, without more, is insufficient, in 
context of criminal prosecution for food 
stamp fraud, to establish that one of par- 
ties received given portion of face amount 
of check; accordingly, such facts are not 
sufficient to undergird conviction predi- 
cated thereon. Edwards v. State, 469 So. 
2d 68 (Miss. 1985). 



ATTORNEY GENERAL OPINIONS 



Violation of this section is felony and 
justice court may not accept guilty plea to 
this crime. Phillips Sept. 9, 1993, A.G. Op. 
#93-0565. 

A prosecution for fraud in connection 
with state or federally funded assistance 
programs under this section must be com- 
menced within two years from the com- 
mission of such offense, but a prosecution 
under Miss. Code Section 97-7-42 for the 
fraudulent use of food coupons dispensed 



by the state welfare department may be- 
gin at any time without a time limitation. 
Taylor, July 18, 1997, A.G. Op. #97-0407. 

One guilty of receiving more Temporary 
Assistance for Needy Families than that 
to which he or she is entitled may be 
punished either as a felon under this 
section or as a misdemeanor under § 43- 
17-25. Taylor, November 6, 1998, A.G. Op. 
#98-0665. 



RESEARCH REFERENCES 



ALR. Criminal liability under state receipt of, public welfare payments. 22 
laws in connection with application for, or A.L.R.4th 534. 
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Filing of false insurance claims for Am Jur. 32 Am. Jur. 2d, False Pre- 
medical services as grounds for disciplin- tenses § 43. 

ary action against dentist, physician, or 79 Am. Jur. 2d, Welfare Laws §§ 111, 

other medical practitioner. 70 A.L.R.4th 112 

132. 

§ 97-19-73. District attorney authorized to assist in recovery 
and distribution of restitution from persons issuing bad 
checks; construction of Sections 97-19-73 through 97-19-79. 

(1) In addition to such powers and duties as may be otherwise provided by 
law, the district attorney of each circuit court district in the state is hereby 
authorized, in his discretion, and in accordance with the provisions of Sections 
97-19-73 through 97-19-79, to assist complainants in the recovery and distri- 
bution of restitution from persons accused of violating Section 97-19-55, 
Mississippi Code of 1972, relating to the issuance of bad checks, whether 
conviction for such violation may constitute a misdemeanor or a felony. 

(2) Sections 97-19-73 through 97-19-79 shall not be construed as amend- 
ing or repealing the provisions of Sections 97-19-55 through 97-19-69, Missis- 
sippi Code of 1972, nor the provisions of any other law prohibiting and 
prescribing penalties for similar violations, but shall be supplementary and in 
addition thereto. 

SOURCES: Laws, 1988, ch. 551, § 1, eff from and after July 1, 1988. 

Cross References — White-collar crime investigations, see § 7-5-59. 
Liability of tax collector for certain taxes paid for by check that was returned because 
of insufficient funds, see §§ 27-1-7, 27-1-13. 

Definition of "restitution" for the purpose of this section, see § 97-19-75. 

ATTORNEY GENERAL OPINIONS 



A District Attorney may contract with a 
private individual or an agency for the 
collection of bad checks pursuant to Sec- 
tions 97-19-73 through 97-19-79. How- 
ever, the State Auditor's Office should be 
contacted concerning the proper manner 
in which such an individual or agency 
should be paid. Fortenberry, February 14, 
1996, A.G. Op. #96-0020. 

An individual who receives a bad check 
may file a complaint with the district 
attorney's office, and the district attor- 
ney's office should notify the accused that 
a complaint has been filed; the district 
attorney may also request that a warrant 



be issued against the accused; if the ac- 
cused responds to the notice, the district 
attorney should enter into a restitution 
agreement with the accused in order to 
collect the amount money owed to the 
complainant, but if the accused fails to 
respond to the notice or fails to comply 
with the restitution agreement, the dis- 
trict attorney should proceed with the 
criminal charges against the accused; it is 
not necessary for the district attorney to 
attach the original check in order to file 
the criminal complaint. Graham, Apr. 12, 
2002, A.G. Op. #02-0168. 
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RESEARCH REFERENCES 

ALR. Constitutionality of "bad check" CJS. 35 C.J.S., False Pretenses, §§ 40- 
statute. 16 A.L.R.4th 631. 45. 

Am Jur. 32 Am. Jur. 2d, False Pre- 
tenses §§ 16, 62 et seq. 

§ 97-19-75. Bad check complaint procedures; restitution pro- 
cedures. 

(1) The holder of any check, draft or order for the payment of money which 
has been made, drawn, issued, uttered or delivered in violation of Section 
97-19-55, Mississippi Code of 1972, may, after complying with the provisions of 
Section 97-19-57, Mississippi Code of 1972, present a complaint to the district 
attorney. The complaint shall be accompanied by the original check, draft or 
order upon which the complaint is filed and the return receipt showing mailing 
of notice under Section 97-19-57, Mississippi Code of 1972. Not more than one 
(1) check, draft or order shall be included within a single complaint. Upon 
receipt of such complaint, the district attorney shall evaluate the complaint to 
determine whether or not the complaint is appropriate to be processed by the 
district attorney. 

(2) If, after filing a complaint with the district attorney, the complainant 
wishes to withdraw the complaint for good cause, the complainant shall pay a 
fee of Thirty Dollars ($30.00) to the office of the district attorney for processing 
such complaint. Upon payment of the processing fee and withdrawal of the 
complaint, the district attorney shall return the original check, draft or order 
to the complainant. 

(3) After approval of the complaint by the district attorney, a warrant may 
be issued by any judicial officer authorized by law to issue arrest warrants, and 
the warrant may be held by the district attorney. After issuance of a warrant 
or upon approval of a complaint by the district attorney, the district attorney 
shall issue a notice to the individual charged in the complaint, informing him 
that a warrant has been issued for his arrest or that a complaint has been 
received by the district attorney and that he may be eligible for deferred 
prosecution for a violation of Section 97-19-55, Mississippi Code of 1972, by 
voluntarily surrendering himself to the district attorney within ten (10) days, 
Saturdays, Sundays and legal holidays excepted, from receipt of the notice. 
Such notice shall be sent by United States mail. 

(4) (a) If the check is not a casino marker, and the accused voluntarily 
surrenders himself within the time period as provided by subsection (3) of 
this section, the accused shall be presented with the complaint and/or 
warrant and prosecution of the accused may be deferred upon payment by 
the accused of a service charge in the amount of Forty Dollars ($40.00) to the 
district attorney and by execution of a restitution agreement as hereinafter 
provided. 

(b) If the check is a casino marker, and the accused voluntarily 
surrenders himself within the time period as provided by subsection (3) of 

945 



§ 97-19-75 



Crimes 



this section, the accused shall be presented with the complaint and/or 
warrant, and prosecution of the accused may be deferred upon payment by 
the accused of a service charge in the amounts specified in this paragraph (b) 
to the district attorney and by execution of a restitution agreement as 
hereinafter provided. The amounts of the service charge are as follows: 

(i) Forty Dollars ($40.00), if the amount of the check or draft is equal 
to or less than One Hundred Dollars ($100.00). 

(ii) Fifty Dollars ($50.00), if the face amount of the check or draft is 
more than One Hundred Dollars ($100.00) but does not exceed Three 
Hundred Dollars ($300.00). 

(iii) Seventy-five Dollars ($75.00), if the face amount of the check or 
draft is more than Three Hundred Dollars ($300.00) but does not exceed 
One Thousand Dollars ($1,000.00). 

(iv) One Hundred Fifty Dollars ($150.00), if the face amount of the 
check or draft is more than One Thousand Dollars ($1,000.00) but does not 
exceed Two Thousand Five Hundred Dollars ($2,500.00). 

(v) Five Hundred Dollars ($500.00), if the face amount of the check or 
draft is more than Two Thousand Five Hundred Dollars ($2,500.00) but 
does not exceed Ten Thousand Dollars ($10,000.00). 

(vi) Ten percent (10%) of the face amount of the check or draft, if the 
face amount of the check or draft is more than Ten Thousand Dollars 
($10,000.00). 

(5) For the purposes of Sections 97-19-73 through 97-19-81, the term 
"restitution" shall mean and be defined as the face amount of any check, draft 
or order for the payment of money made, drawn, issued, uttered or delivered in 
violation of Section 97-19-55, Mississippi Code of 1972, plus a service charge 
payable to the complainant in the amount of Thirty Dollars ($30.00). 

(6) After an accused has voluntarily surrendered himself and paid the 
service charge as provided by subsection (4) of this section, the district attorney 
may enter into a restitution agreement with the accused prescribing the terms 
by which the accused shall satisfy restitution to the district attorney on behalf 
of the complainant. The terms of such agreement shall be determined on a 
case-by-case basis by the district attorney, but the duration of any such 
agreement shall be no longer than a period of six (6) months. No interest shall 
be charged or collected on restitution monies. The restitution agreement shall 
be signed by the accused and approved by the district attorney before it is 
effective. If the accused does not honor each term of the restitution agreement 
signed by him, the accused may be proceeded against by prosecution under the 
provisions of Sections 97-19-55 through 97-19-69, Mississippi Code of 1972, 
and as provided by Section 97-19-79. If the accused makes restitution and pays 
all charges set out by statute or if the accused enters into a restitution 
agreement as set out above and honors all terms of such agreement, then if 
requested, the original check may be returned to the accused and a photocopy 
retained in the check file. 

(7) If the holder of any check, draft or order for the payment of money 
presents to the district attorney satisfactory evidence that the original check, 
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draft or order is unavailable and satisfactory evidence of the check, draft or 
order is presented in the form of bank records or a photographic copy of the 
instrument, whether from microfilm or otherwise, then the procedures pro- 
vided for in this section may be followed in the absence of the original check, 
draft or order. 

SOURCES: Laws, 1988, ch. 551, § 2; Laws, 1990, ch. 566, § 1; Laws, 1992, ch. 513, 
§ 2; Laws, 1999, ch. 368, § 1; Laws, 2009, ch. 454, § 3, eff from and after July 
1, 2009. 

Cross References — Construction that this section does not amend or repeal 
§§ 97-19-55 through 97-19-69, see § 97-19-73. 

Authority of district attorneys to assist in accordance with this section in the recovery 
of restitution from persons issuing bad checks, see § 97-19-73. 

Accounting and distribution of all funds received by the district attorney pursuant to 
the provisions of this section, see § 97-19-77. 

ATTORNEY GENERAL OPINIONS 



Although subsection (5) of this section 
allows District Attorney to impose service 
charge payable to complainant in amount 
of $15 as restitution, by its own terms this 
definition of restitution only applies to 
Miss. Code Sections 97-19-73 through 97- 
19-81. Horan, Apr. 14, 1993, A.G. Op. 
#93-0220. 

Under this section, holder of bad check 
may present complaint to District Attor- 
ney, accompanied by original bad check; 
after receiving bad check complaint from 
merchant District Attorney may present 
complaint to judge for warrant to be is- 
sued and District Attorney may hold war- 
rant and send notice to defendant; alter- 
natively, under subsection (3), District 
Attorney may choose not to obtain war- 
rant at that time, but may simply notify 
defendant that complaint has been filed. 
Horan, Apr. 21, 1993, A.G. Op. #93-0224. 

This section specifically allows the dis- 
trict attorney to hold a warrant without 
actually serving it while attempting col- 
lection of a bad check. Pacific, March 24, 
1995, A.G. Op. #95-0146. 

The service charge which is set out in 
Section 97-19-57 is one which the maker 
or drawer can voluntarily pay to the 
holder to avoid certain criminal presump- 
tions, and does not constitute part of the 
said debt, nor does this fee meet the 
definition of "pecuniary damages" for 
which restitution may be ordered by a 



court, pursuant to Section 97-19-67(4). 
Cotten, April 6, 1995, A.G. Op. #95-0176. 

A Municipal Court Judge may require a 
convicted defendant to pay the holder the 
fee set out in Section 97-19-57 where said 
fee was made part of the restitution agree- 
ment under subsection (6) of this section. 
Cotten, April 6, 1995, A.G. Op. #95-0176. 

The statute provides for the payment by 
the maker of a service charge of $15 for 
the collection on a bad check after notice 
of dishonor has been given. Ross, May 15, 
1998, A.G. Op. #98-0261. 

A district attorney may enter into a 
restitution agreement that contains a par- 
tial payment plan for the restitution 
amount; however, such payment plan may 
not exceed a period of six months. Crews, 
July 10, 1998, A.G. Op. #98-0372. 

The $40.00 referred to in subsection (4) 
is not a criminal fine and is, rather, a 
service charge paid by the defendant to 
the district attorney's office for the benefit 
of deferring bad check charges against the 
defendant, and the fee should be paid by 
the defendant along with the execution of 
a restitution agreement in order to defer/ 
forbear prosecution on the bad check; 
thus, as the service charge is not a court 
ordered fee, the court may not suspend or 
reduce the amount of the service charge. 
Burdick, Feb. 23, 2001, A.G. Op. #2001- 
0104. 

Criminal responsibility lies with any 
person including artificial persons such as 
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corporations who, with fraudulent intent, secretary, subject to any statutory maxi- 

makes, draws, issues, utters or delivers a mum. Mitchell, Aug. 27, 2004, A.G. Op. 

bad check. Burdick, July 7, 2003, A.G. Op. 04-0420. 
03-0305. 

A district attorney may expend bad 
check funds to supplement the salary of a 

RESEARCH REFERENCES 

ALR. Constitutionality of "bad check" CJS. 35 C.J.S., False Pretenses, §§ 40- 
statute. 16 A.L.R.4th 631. 45. 

Am Jur. 32 Am. Jur. 2d, False Pre- 
tenses §§ 16, 62 et seq. 

§ 97-19-77. Accounting and distribution of monies received 
with respect to bad check complaint. 

(1) All monies collected by the district attorney from any complainant 
under subsection (2) of Section 97-19-75 and from any accused as a service 
charge under subsection (4) of Section 97-19-75 may be expended by the 
district attorney for any of the purposes authorized for the expenditure of 
money under Section 25-31-8, Mississippi Code of 1972 or for any law 
enforcement related purpose including, but not limited to, the purchase of 
equipment and supplies and the payment of training costs for any local law 
enforcement agency within the district attorney's judicial district at the 
discretion of the district attorney. 

(2) Each district attorney in the state shall establish a clearing account in 
a state depository of any county within his circuit court district in which shall 
be deposited all such monies which the district attorney's office shall receive 
from an accused pursuant to any restitution agreement executed in accordance 
with the provisions of Section 97-19-75. The district attorney, or his designee, 
shall account for all monies deposited in and disbursed from such clearing 
account and shall be authorized and empowered to draw and issue checks on 
such account to such persons, in such amounts and at such times as provided 
for in the restitution agreement executed by the accused. 

(3) If a complainant on whose behalf a restitution agreement has been 
executed cannot, upon diligent efforts and after a reasonable time be located, 
all such restitution monies as shall have been collected on his behalf shall 
escheat to the state and shall be forwarded by the district attorney to the State 
Treasurer for deposit in the special fund of the State Treasury created under 
Section 99-19-32, Mississippi Code of 1972, known as the "Criminal Justice 
Fund." 

(4) All books, documents, records and transactions relating to the receipt 
and expenditure of monies under the provisions of Sections 97-19-73 through 
97-19-79 shall be subject to audit by the State Auditor in the same manner and 
in accordance with the same procedure as provided by law for other monies 
received and expended by the office of the district attorney. 
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SOURCES: Laws, 1988, ch. 551, § 3; Laws, 1994, ch. 389, § 3, eff from and after 
July 1, 1994. 

Editor's Note — Section 7-7-2, as added by Laws, 1984, chapter 488, § 90, and 
amended by Laws, 1985, chapter 455, § 14, Laws 1986, chapter 499, § 1, provided, at 
subsection (2) therein, that the words "state auditor of public accounts," "state auditor", 
and "auditor" appearing in the laws of the state in connection with the performance of 
auditor's functions transferred to the state fiscal management board, shall be the state 
fiscal management board, and, more particularly, such words or terms shall mean the 
state fiscal management board whenever they appear. Thereafter, Laws, 1989, chapter 
532, § 2, amended § 7-7-2 to provide that the words "State Auditor of Public Accounts," 
"State Auditor" and "Auditor" appearing in the laws of this state in connection with the 
performance of Auditor's functions shall mean the State Fiscal Officer, and, more 
particularly, such words or terms shall mean the State Fiscal Officer whenever they 
appear. Subsequently, Laws, 1989, ch. 544, § 17, effective July 1, 1989, and codified as 
§ 27-104-6, provides that wherever the term "State Fiscal Officer" appears in any law 
it shall mean "Executive Director of the Department of Finance and Administration". 

Cross References — Definition of "restitution" for the purpose of this section, see 
§ 97-19-75. 

Procedures for making a complaint of a bad check and for making restitution on a bad 
check, and the consequences of a failure to make restitution, see § 97-19-75. 

ATTORNEY GENERAL OPINIONS 



District attorney has the authority to 
use bad check unit funds to pay part of the 
salary of the victims' assistance coordina- 
tor. Mitchell, Feb. 19, 1992, A.G. Op. #92- 
0027. 

A district attorney may expend funds 
collected through a bad check unit for 
appropriate law enforcement use, such as 
the purchase of bullet proof vests or "buy 
money" for undercover drug operations. 



Turner, August 21, 1998, A.G. Op. #98- 
0516. 

A district attorney's office may expend 
funds collected through a worthless check 
unit to reimburse travel and other allow- 
able expenses for witnesses who are sub- 
poenaed to testify in criminal court. 
Carter, February 5, 1999, A.G. Op. #99- 
0032. 



RESEARCH REFERENCES 

ALR. Constitutionality of "bad check" CJS. 35 C.J.S., False Pretenses, §§ 40- 
statute. 16 A.L.R.4th 631. 45. 

Am Jur. 32 Am. Jur. 2d, False Pre- 
tenses §§ 16, 62 et seq. 

§ 97-19-79. District attorney to file court complaint upon 
failure of accused to make restitution. 

If, after receiving notice as provided for by subsection (3) of Section 
97-19-75, the accused fails to timely surrender himself to the district attorney 
as prescribed in the notice or, if having timely surrendered himself, the 
accused fails to pay the service charge prescribed by subsection (4) of Section 
97-19-75 and/or fails to execute or comply with the terms of any restitution 
agreement executed in accordance with the provisions of Section 97-19-75, 
then the district attorney shall file the complaint, along with the arrest 
warrant, if any, which the district attorney may be holding against the 
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accused, with the municipal court, justice court, county court or circuit court in 
his district having jurisdiction, and prosecution against the accused may be 
commenced in accordance with the provisions of Sections 97-19-55 through 
97-19-69, Mississippi Code of 1972, or as otherwise provided by law. If such 
prosecution is commenced, the court may assess the defendant the service 
charge payable to the district attorney as provided in Section 97-19-75(4), 
Mississippi Code of 1972. 

SOURCES: Laws, 1988, ch. 551, § 4; Laws, 1990, ch. 566, § 2; Laws, 1991, ch. 435, 
§ 1, eff from and after July 1, 1991. 

Cross References ■ — Additional penalties for a conviction for writing a bad check 
when the prosecution was commenced by the filing of a complaint under the provisions 
of this section, see § 97-19-67. 

Construction that this section does not amend or repeal §§ 97-19-55 through 
97-19-69, see § 97-19-73. 

Authority of district attorneys to assist in accordance with this section in the recovery 
of restitution from persons issuing bad checks, see § 97-19-73. 

Definition of "restitution" for the purpose of this section, see § 97-19-75. 

ATTORNEY GENERAL OPINIONS 



Under this section, District Attorney 
may file bad check complaints with mu- 
nicipal court. Gorrell, Mar. 3, 1993, A.G. 
Op. #93-0086. 

If defendant who receives notice o 
charge fails to surrender and pay amounts 
due, then District Attorney can file com- 
plaint, or arrest warrant if one has al- 
ready been obtained, with municipal 
court, justice court, county court or circuit 
court, and commence prosecution under 
this section. Horan, Apr. 21, 1993, A.G. 
Op. #93-0224. 



Under § 97-19-67, the prosecution of a 
person for violation of § 97-19-55 (bad 
check violation) is commenced by the fil- 
ing of a complaint by the district attor- 
ney's office (pursuant to this section), the 
court must impose a fee up to eight-five 
percent of the face value of the check. 
However, if the prosecution of a person for 
bad check violation was not commenced 
by the filing of a complaint by the district 
attorney, then the court should not impose 
the fee. Carter, August 2, 1995, A.G. Op. 
#95-0388. 



RESEARCH REFERENCES 

ALR. Constitutionality of "bad check" CJS. 35 C.J.S., False Pretenses, §§ 40- 
statute. 16 A.L.R.4th 631. 45. 

Am Jur. 32 Am. Jur. 2d, False Pre- 
tenses §§ 16, 62 et seq. 

§ 97-19-81. Right of lender to add fee to amount of loan when 
payment on loan made with bad check. 

When an entity that is authorized by the laws of this state to make loans 
or grant extensions of credit is paid by check to retire all or a part of a loan or 
extension of credit, and such check is returned because of insufficient funds, 
and the lender is charged a fee or service charge as a result of such return, the 
lender shall be authorized to add the actual amount of such fee or service 
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charge up to a maximum amount of Fifteen Dollars ($15.00) to the principal of 
the unpaid balance of the loan or extension of credit. 

SOURCES: Laws, 1988, ch. 551, § 5, eff from and after July 1, 1988. 

Cross References — Definition of "restitution" for the purpose of this section, see 
§ 97-19-75. 

Procedures for making a complaint of a bad check and for making restitution on a bad 
check, and the consequences of a failure to make restitution, see § 97-19-75. 

RESEARCH REFERENCES 

ALR. Construction and effect of "bad Constitutionality of "bad check" statute, 
check" statute with respect to check in 16 A.L.R.4th 631. 
payment of pre-existing debt. 59 A.L.R.2d 
1159. 

§ 97-19-83. Fraud by mail or other means of communication. 

(1) Whoever, having devised or intending to devise any scheme or artifice 
to defraud, or for obtaining money, property or services, or for unlawfully 
avoiding the payment or loss of money, property or services, or for securing 
business or personal advantage by means of false or fraudulent pretenses, 
representations or promises, or to sell, dispose of, loan, exchange, alter, give 
away, distribute, supply, or furnish or procure for unlawful use any counterfeit 
or spurious coin, obligation, security or other article, or anything represented 
to be or intimated or held out to be such counterfeit or spurious article, for the 
purpose of executing such scheme or artifice or attempting so to do, transmits 
or causes to be transmitted by mail, telephone, newspaper, radio, television, 
wire, electromagnetic waves, microwaves, or other means of communication or 
by person, any writings, signs, signals, pictures, sounds, data, or other matter 
across county or state jurisdictional lines, shall, upon conviction, be punished 
by a fine of not more than Ten Thousand Dollars ($10,000.00) or by imprison- 
ment for not more than five (5) years, or by both such fine and imprisonment. 

(2) For the purposes of venue under the provisions of this section, any 
violation of this section may be prosecuted in the county in which the delivery 
or transmission originated, the county in which the delivery or transmission 
was made, or the county in which any act in execution or furtherance of the 
scheme occurred. 

(3) This section shall not prohibit the prosecution under any other 
criminal statute of the state. 

SOURCES: Laws, 1988, ch. 511, § 3; brought forward without change, Laws, 
2014, ch. 457, § 75, eff from and after July 1, 2014. 

Amendment Notes — The 2014 amendment brought the section forward without 
change. 

Cross References — Organized theft or fraud enterprise applicable to conduct 
proscribed in this section, see § 97-43-3.1. 
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JUDICIAL DECISIONS 



1. Ownership of property. 

2. Construction with other law. 

1. Ownership of property. 

While outright ownership may not need 
be proven, the person or entity who has 
been the victim of actions prohibited by 
the statute should have a colorable claim 
to the property in question. Gatlin v. 
State, 724 So. 2d 359 (Miss. 1998). 

Although the seizure of money and the 
institution of forfeiture proceedings does 
not give the government ownership of the 
money, it does give the government a 
claim to the money and, therefore, a per- 
son who subsequently attempts to claim 
the money and attempts to defraud the 
government of the money can be convicted 
for a violation of the statute. Gatlin v. 
State, 724 So. 2d 359 (Miss. 1998). 

2. Construction with other law. 

Where defendant defrauded furniture 
sellers by telephone, wire communica- 



tions, or mail, defendant's second indict- 
ment for wire fraud did not conflict with 
double jeopardy rules, because wire fraud 
charge was a distinct offense, and re- 
quired proof of different elements than the 
initial charge of false pretenses, which 
had been dismissed. McGee v. State, 853 
So. 2d 125 (Miss. Ct. App. 2003), writ of 
certiorari denied by 852 So. 2d 577, 2003 
Miss. App. LEXIS 834 (Miss. Ct. App. 
2003). 

In the context of a fraudulent future 
promise to pay, a false pretense charge 
under Miss. Code Ann. § 97-19-39 does 
not encompass such facts. A wire fraud 
charge, under Miss. Code Ann. § 97-19- 
83, does. McGee v. State, 853 So. 2d 125 
(Miss. Ct. App. 2003), writ of certiorari 
denied by 852 So. 2d 577, 2003 Miss. App. 
LEXIS 834 (Miss. Ct. App. 2003). 



RESEARCH REFERENCES 

Practice References. McCloskey and Mississippi Penal Code Annotated 
Schoenberg, Criminal Law Deskbook (Michie). 
(Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

§ 97-19-85. Fraudulent use of identity, Social Security num- 
ber, credit card or debit card number or other identifying 
information to obtain thing of value. 

(1) Any person who shall make or cause to be made any false statement or 
representation as to his or another person's or entity's identity, social security 
account number, credit card number, debit card number or other identifying 
information for the purpose of fraudulently obtaining or with the intent to 
obtain goods, services or any thing of value, shall be guilty of a felony and upon 
conviction thereof for a first offense shall be fined not more than Five Thousand 
Dollars ($5,000.00) or imprisoned for a term not to exceed five (5) years, or 
both. For a second or subsequent offense such person, upon conviction, shall be 
fined not more than Ten Thousand Dollars ($10,000.00) or imprisoned for a 
term not to exceed ten (10) years, or both. In addition to the fines and 
imprisonment provided in this section, a person convicted under this section 
shall be ordered to pay restitution as provided in Section 99-37-1 et seq. 

(2) A person is guilty of fraud under subsection (1) who: 
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(a) Shall furnish false information willfully, knowingly and with intent 
to deceive anyone as to his true identity or the true identity of another 
person; or 

(b) Willfully, knowingly, and with intent to deceive, uses a social 
security account number to establish and maintain business or other 
records; or 

(c) With intent to deceive, falsely represents a number to be the social 
security account number assigned to him or another person, when in fact the 
number is not the social security account number assigned to him or such 
other person; or 

(d) With intent to deceive, falsely represents to be a representative of an 
entity in order to open banking accounts, obtain credit cards, or other 
services and supplies in the entity's name; or 

(e) Knowingly alters a social security card, buys or sells a social security 
card or counterfeit or altered social security card, counterfeits a social 
security card, or possesses a social security card or counterfeit social security 
card with intent to sell or alter it. 

SOURCES: Laws, 1993, ch. 387, § 1; Laws, 1998, ch. 555, § 1; Laws, 2009, ch. 391, 
§ 1; brought forward without change, Laws, 2014, ch. 457, § 76, eff from 
and after July 1, 2014. 

Amendment Notes — The 2014 amendment brought the section forward without 
change. 

Cross References — Organized theft or fraud enterprise applicable to conduct 
proscribed in this section, see § 97-43-3.1. 
Federal Aspects — Social Security laws, see 42 USCS §§ 301 et seq. 

RESEARCH REFERENCES 



Am Jur. 32 Am. Jur. 2d, False Pre- 
tenses §§ 21, 31 et seq. 

70A Am. Jur. 2d, Social Security and 
Medicare § 165. 

CJS. 35 C.J.S., False Pretenses §§ 37, 
64, 66. 

ALR. Criminal Liability for Unauthor- 
ized Use of Credit Card under State 
Credit Card Statutes. 68 A.L.R.6th 527. 



Practice References. McCloskey and 
Schoenberg, Criminal Law Deskbook 
(Matthew Bender). 

Mississippi Criminal and Traffic Law 
Manual (Michie). 

Mississippi Penal Code Annotated 
(Michie). 
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CHAPTER 21 



Forgery and Counterfeiting 

Article 1. General Provisions 97-21-1 

Article 2. Forfeiture of Property for Violations of Trademark and 

Recordings Laws 97-21-101 

Article 1. 
General Provisions. 

Sec. 

97-21-1. Account books kept in public offices. 

97-21-3. Account books kept by corporations. 

97-21-5. Certain instruments deemed writings. 

97-21-7. Certificate of acknowledgment or proof of deeds and other recordable 

instruments. 

97-21-9. Certificate or public security, share in public stock or indorsement 

thereof. 

97-21-11. Coin operated machines; use or sale of slug or other device. 
97-21-13. Coins; gold and silver coins and treasury notes of United States. 
97-21-15. Coins; gold and silver coins of foreign countries. 

97-21-17. Coins; possession of counterfeit gold or silver coin with intention to 
utter. 

97-21-19. Corporate evidences of debt signed by pretended officer. 
97-21-21. Destruction, erasure, or obliteration of writing deemed forgery. 
97-21-23. Engraving or possessing plate for printing bank check, note or other 

evidence of debt; possessing impressions made from such plate. 
97-21-25. Engraving or possessing plate for printing bank check, note or other 

evidence of debt; when plate deemed imitation of genuine instrument. 
97-21-27. Intent to defraud. 

97-21-29. Making and uttering instrument in own name under pretense that it is 
act of another of same name. 

97-21-31. Parts of several genuine instruments connected to make one instru- 
ment. 

97-21-33. Penalty for forgery. 

97-21-35. Pleadings, process and other court papers, licenses, or written instru- 
ments generally. 

97-21-37. Possession of counterfeit bank notes or other instrument with intention 
to utter. 

97-21-39. Railroad tickets; definition. 

97-21-41. Railroad tickets; making or altering. 

97-21-43. Railroad tickets; possession of forged or altered tickets. 

97-21-45. Record of will or other instrument constituting evidence, judgment or 

decree of court, or return on process. 
97-21-47. Seal of state and other government and corporate seals or their 

impressions. 

97-21-49. Selling or offering to sell counterfeit notes or other evidence of debt, etc. 
97-21-51. Unauthorized use or signing of another's name to telegram, petition or 

related communication. 
97-21-53. Trade-marks; counterfeiting and forging of. 

97-21-55. Trade-marks; possession of dies, plates, printed label or any imitation 

for purpose of vending imitation goods. 
97-21-57. Trade-marks; sale of goods bearing counterfeit stamp or label. 
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Forgery and Counterfeiting 



§ 97-21-1 



97-21-59. Uttering counterfeit instrument or coin. 

97-21-61. Warrants on state treasury, United States treasury, or county, city, town 
or village treasury. 

97-21-63. Will, deed, certificate of acknowledgment or proof of recordable instru- 
ment. 

§ 97-21-1. Account books kept in public offices. 

Every person who, with intent to defraud, shall make any false entry, or 
shall falsely alter any entry made in any book of accounts kept in the office of 
the auditor of public accounts, or in the office of the treasurer of this state, or 
in the ofhce of any county treasurer, or in any other public office, by which any 
demand or obligation, claim, right, or interest, either against or in favor of this 
state, or any county, city, town, or village, or any individual, shall be or purport 
to be discharged, diminished, increased, created, or in any manner affected, 
shall, upon conviction thereof, be guilty of forgery. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(34); 1857, ch. 64, art. 
118; 1871, § 2582; 1880, § 2828; 1892, § 1107; 1906, § 1188; Hemingway's 
1917, § 918; 1930, § 945; 1942, § 2174. 

Editor's Note — Section 7-7-2, as added by Laws, 1984, chapter 488, § 90, and 
amended by Laws, 1985, chapter 455, § 14, Laws 1986, chapter 499, § 1, provided, at 
subsection (2) therein, that the words "state auditor of public accounts," "state auditor", 
and "auditor" appearing in the laws of the state in connection with the performance of 
auditor's functions transferred to the state fiscal management board, shall be the state 
fiscal management board, and, more particularly, such words or terms shall mean the 
state fiscal management board whenever they appear. Thereafter, Laws, 1989, chapter 
532, § 2, amended § 7-7-2 to provide that the words "State Auditor of Public Accounts," 
"State Auditor" and "Auditor" appearing in the laws of this state in connection with the 
performance of Auditor's functions shall mean the State Fiscal Officer, and, more 
particularly, such words or terms shall mean the State Fiscal Officer whenever they 
appear. Subsequently, Laws, 1989, ch. 544, § 17, effective July 1, 1989, and codified as 
§ 27-104-6, provides that wherever the term "State Fiscal Officer" appears in any law 
it shall mean "Executive Director of the Department of Finance and Administration". 

Cross References — State auditor's duty to keep and preserve books and records, 
see§ 7-7-63. 

State treasurer's duty to keep accounts and preserve books and records, see §§ 7-9-9, 
7-9-53. 

County books of account, see § 19-11-13. 
Municipal books of account, see § 21-39-5. 

Duty of chancery clerk to keep and preserve county books and records, see § 27-105- 
343. 

Nature and sufficiency of intent to defraud, see § 97-21-27. 
Penalty for forgery, see § 97-21-33. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 
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Crimes 



JUDICIAL DECISIONS 



1. In general. 

False report of public school purporting 
to be signed by one without authority to do 
so could not be subject of forgery. Moore v. 
State, 107 Miss. 181, 65 So. 126 (1914). 

To constitute forgery, forged instrument 
must be one which if genuine might injure 
another. Moore v. State, 107 Miss. 181, 65 
So. 126 (1914). 

An indictment is insufficient, where it 
fails to show how any pecuniary obligation 
was to be affected. State v. Starling, 90 
Miss. 252, 42 So. 203 (1906). 



It is essential under this section [Code 
1942, § 2174] that there should be identi- 
fication of the writing in the endorsement 
with the one found in defendant's posses- 
sion. Eldridge v. State, 76 Miss. 353, 24 
So. 313 (1898). 

A city assessment roll is a book of ac- 
counts within the section [Code 1942, 
§ 2174]. Turbeville v. State, 56 Miss. 793 
(1879). 



RESEARCH REFERENCES 

Am Jur. 36 Am. Jur. 2d, Forgery § 34. lar Crimes §§ 23-31 (forgery). 

2 Am. Jur. Trials, Investigating Particu- CJS. 37 C.J.S., Forgery §§ 26 et seq. 

§ 97-21-3. Account books kept by corporations. 

Every person who, with intent to defraud, shall make any false entry, or 
shall falsely alter any entry made in any book of accounts kept by any moneyed 
corporation within this state, or in any book of accounts kept by any 
corporation or its officers, and to be delivered or intended to be delivered to any 
person dealing with such corporation, by which any pecuniary obligation, 
claim, or credit shall be or shall purport to be discharged, diminished, 
increased, created, or in any manner affected, shall be guilty of forgery. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(35); 1857, ch. 64, art. 
119; 1871, § 2583; 1880, § 2829; 1892, § 1108; 1906, § 1189; Hemingway's 
1917, § 919; 1930, § 946; 1942, § 2175. 

Cross References — False entries and other offenses by state trust company 
participants, see § 81-27-6.206. 

Nature and sufficiency of intent to defraud, see § 97-21-27. 
Penalty for forgery, see § 97-21-33. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

RESEARCH REFERENCES 

Am Jur. 36 Am. Jur. 2d, Forgery § 18. lar Crimes §§ 23-31 (forgery). 
2 Am. Jur. Trials, Investigating Particu- CJS. 37 C.J.S., Forgery § 28. 
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§ 97-21-5, Certain instruments deemed writings. 

Every instrument, partly written and partly printed, or wholly printed, 
with a written signature thereto, and every signature of an individual, firm, or 
corporate body, or of any officer of such body, and every writing purporting to 
be such signature, shall be deemed a writing and a written instrument within 
the meaning of the provisions of this chapter. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(45); 1857, ch. 64, art. 
127; 1871, § 2591; 1880, § 2836; 1892, § 1115; 1906, § 1196; Hemingway's 
1917, § 926; 1930, § 953; 1942, § 2183. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 

1. In general. not to charge offense. State v. Ellis, 161 

Indictment charging that defendant Miss. 361, 137 So. 102 (1931). 
forged affidavit for marriage license held 

RESEARCH REFERENCES 

Am Jur. 36 Am. Jur. 2d, Forgery § 44. 
CJS. 37 C.J.S., Forgery § 15. 

§ 97-21-7. Certificate of acknowledgment or proof of deeds 
and other recordable instruments. 

If any officer authorized to take the proof or acknowledgment of any 
conveyance of real or personal estate, or of any other instrument which by law 
may be recorded, shall wilfully and falsely certify that any such conveyance or 
instrument was acknowledged by any party thereto, when in truth such 
acknowledgment was not made, or that any such instrument or conveyance 
was proved, when in truth such proof was not made, he shall, upon conviction, 
be guilty of forgery. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(27); 1857, ch. 64, art. 
Ill; 1871, § 2575; 1880, § 2821; 1892, § 1097; 1906, § 1178; Hemingway's 
1917, § 908; 1930, § 935; 1942, § 2164. 

Cross References — Acknowledgments, see §§ 89-3-1 et seq. 
Penalty for forgery, see § 97-21-33. 

Forgery of certificate of acknowledgment or proof of recordable instrument, see 
§ 97-21-63. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 
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Crimes 



JUDICIAL DECISIONS 



1. In general. 

The indictment in a forgery prosecution 
was not defective for failing to identify the 
defrauded party where it was obvious that 
the persons defrauded were those who 
had signed the forged deed at issue, a copy 
of which was attached to and made a part 
of the indictment; the sentence of one year 



in the county jail was not an abuse of 
discretion where it was within the limita- 
tions of the sentencing statute, even 
though the statute under which the defen- 
dant had been prosecuted did not require 
a criminal intent. Sherman v. State, 359 
So. 2d 1366 (Miss. 1978). 



RESEARCH REFERENCES 



Am Jur. 36 Am. Jur. 2d, Forgery §§ 10 
et seq. 

CJS. 37 C.J.S., Forgery § 24. 



§ 97-21-9. Certificate or public security, share in public stock 
or indorsement thereof. 



Every person who shall be convicted of having forged, counterfeited, or 
falsely altered any certificate or other public security issued or purporting to 
have been issued under the authority of this state by virtue of any law thereof, 
by which certificate or other public security the payment of any money, 
absolutely or upon contingency, shall be promised, or the receipt of any money, 
goods, or valuable thing shall be acknowledged; or any certificate of any share, 
right or interest in any public stock, created by virtue of any law of this state, 
issued or purporting to have been issued by any public officer, or any other 
evidence of any debt or liability of this state, either absolute or contingent, 
issued or purporting to be issued by any public officer; or any indorsement or 
other instrument transferring or purporting to transfer the right or interest of 
any holder of any such certificate, public security, certificate of stock, evidence 
of debt or liability, or of any person entitled to such right or interest, with 
intent to defraud this state, or any public officer thereof, or any other person, 
shall be guilty of forgery. 



SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(23); 1857, ch. 64, art. 
108; 1871, § 2572; 1880, § 2818; 1892, § 1094; 1906, § 1175; Hemingway's 
1917, § 905; 1930, § 932; 1942, § 2161. 



Cross References — County bonds and notes, see §§ 19-9-1 et seq. 
Municipal bonds, see §§ 21-33-301 et seq. 
School bonds, see §§ 37-59-1 et seq. 

Nature and sufficiency of intent to defraud, see § 97-21-27. 
Penalty for forgery, see § 97-21-33. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 
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JUDICIAL DECISIONS 



1. In general. 

Indictment, sufficiently informing ac- 
cused of charge, held sufficient. State v. 
Dotch, 126 Miss. 837, 89 So. 667 (1921). 



RESEARCH REFERENCES 



ALR. What constitutes a public record 
or document within statute making falsi- 
fication, forgery, mutilation, removal, or 
other misuse thereof an offense. 69 
A.L.R.2d 1095. 

What constitutes a "falsely made, 
forged, altered, or counterfeited" security 
within the meaning of 18 USC § 2314, 



making transportation of such securities a 
criminal offense. 4 A.L.R. Fed. 793. 

Am Jur. 36 Am. Jur. 2d, Forgery §§ 26 
et seq. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes §§ 23-31 (forgery). 

CJS. 37 C.J.S., Forgery §§ 1 et seq. 



§ 97-21-11. Coin operated machines; use or sale of slug or 
other device. 

Any person who shall operate or cause to be operated, or who shall attempt 
to operate, or attempt to cause to be operated, any automatic vending machine, 
slot machine, coin box telephone, or other receptacle designed to receive lawful 
coin of the United States of America in connection with the sale, use, or 
enjoyment of property or service, by means of a slug or any false, counterfeit, 
mutilated, sweated, or foreign coin or by any means, method, trick or device 
whatsoever not lawfully authorized by the owner, lessee or licensee of such 
machine, coin box telephone or receptacle, or who shall take, obtain, or receive 
from or in connection with any automatic vending machine, slot machine, coin 
box telephone, or other receptacle designed to receive lawful coin of the United 
States of America in connection with the sale, use, or enjoyment of property or 
service, any goods, wares, merchandise, gas, electric current, article of value, 
or the use or enjoyment of any telephone or telegraph facilities or service, or of 
any musical instrument, phonograph, or other property, without depositing in 
and surrendering to such machine, coin box telephone or receptacle lawful coin 
of the United States of America to the amount required therefor by the owner, 
lessee or licensee of such machine, coin box telephone or receptacle, shall be 
guilty of a misdemeanor, and upon conviction shall be fined not exceeding one 
hundred dollars ($100.00) or imprisoned in the county jail not exceeding thirty 
days, or both. 

Any person, who, with intent to cheat or defraud the owner, lessee, 
licensee, or other person entitled to the contents of any automatic vending 
machine, slot machine, coin box telephone or other receptacle, depository, or 
contrivance designed to receive lawful coin of the United States of America in 
connection with the sale, use, or enjoyment of property or service, or who, 
knowing that the same is intended for unlawful use, shall manufacture for 
sale, or sell or give away any slug, device or substance whatsoever intended or 
calculated to be placed or deposited in any such automatic vending machine, 
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Crimes 



slot machine, coin box telephone or other such receptacle, depository or 
contrivance, shall be guilty of a misdemeanor, and upon conviction shall be 
fined not exceeding five hundred dollars ($500.00) or imprisoned in the county 
jail not exceeding six months, or both. Provided, however, that this section 
shall not apply when a privilege license for the operation of said automatic 
vending machines has not been procured for the operation of said automatic 
vending machines by the owners thereof. 

SOURCES: Codes, 1842, § 2178; Laws, 1932, ch. 267. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

ALR. Criminal prosecutions for use of without incurring charges. 78 A.L.R.3d 
"blue box" or similar device permitting 449. 
user to make long-distance telephone calls 

§ 97-21-13. Coins; gold and silver coins and treasury notes of 
United States. 

Every person who shall be convicted of having counterfeited any of the 
gold or silver coins which shall be at the time current, by custom or usage, 
within this state, or the treasury notes of the United States, shall be guilty of 
forgery. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(28); 1857, ch. 64, art. 
112; 1871, § 2576; 1880, § 2822; 1892, § 1098; 1906, § 1179; Hemingway's 
1917, § 909; 1930, § 936; 1942, § 2165; Laws, 1924, ch. 161. 

Cross References — Penalty for forgery, see § 97-21-33. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 

1. In general. only possession of suitable tools is admis- 

Making counterfeit coin and uttering it sible, but it is inadmissible on the charge 

are two distinct offenses and where the of uttering the coin. Burgess v. State, 81 

charge is of making it, testimony showing Miss. 482, 33 So. 499 (1903). 

RESEARCH REFERENCES 

Am Jur. 20 Am. Jur. 2d, Counterfeiting CJS. 20 C.J.S., Counterfeiting §§ 1 et 
§§ 1 et seq. seq. 

36 Am. Jur. 2d, Forgery §§ 10 et seq. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes §§ 23-31 (forgery). 
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§ 97-21-15. Coins; gold and silver coins of foreign countries. 

Every person who shall be convicted of having counterfeited any gold or 
silver coin of any foreign government or country, with the intent of exporting 
the same to injure or defraud any foreign government or the subjects or 
citizens thereof, shall be guilty of forgery. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(29); 1857, ch. 64, art. 
113; 1871, § 2577; 1880, § 2823; 1892, § 1099; 1906, § 1180; Hemingway's 
1917, § 910; 1930, § 937; 1942, § 2166. 

Cross References — Nature and sufficiency of intent to defraud, see § 97-21-27. 
Penalty for forgery, see § 97-21-33. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

RESEARCH REFERENCES 

Am Jur. 20 Am. Jur. 2d, Counterfeiting CJS. 20 C.J.S., Counterfeiting §§ 1 et 
§§ 1 et seq. seq. 

§ 97-21-17. Coins; possession of counterfeit gold or silver coin 
with intention to utter. 

Every person who shall have in his possession any counterfeit of any gold 
or silver coin, which shall be at the time current in this state, knowing the 
same to be counterfeited, with intention to defraud or injure, by uttering the 
same, as true or false, or by causing the same to be so uttered, shall be guilty 
of forgery. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(38); 1857, ch. 64, art. 
121; 1871, § 2585; 1880, § 2831; 1892, § 1110; 1906, § 1191; Hemingway's 
1917, § 921; 1930, § 948; 1942, § 2177. 

Cross References — Nature and sufficiency of intent to defraud, see § 97-21-27. 
Penalty for forgery, see § 97-21-33. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

RESEARCH REFERENCES 

Am Jur. 20 Am. Jur. 2d, Counterfeiting 
§§ 1 et seq. 
CJS. 20 C.J.S., Counterfeiting §§ 7-10. 

§ 97-21-19. Corporate evidences of debt signed by pretended 
officer. 

The false making, forging, or counterfeiting of any evidence of debt issued, 
or purporting to have been issued, by any corporation having authority for that 
purpose, to which shall be affixed the pretended signature of any person as an 
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Crimes 



agent or officer of such corporation, shall be forgery, in the same manner as if 
such person was at the time an officer or agent of such corporation, notwith- 
standing there never was any such person in existence. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(47); 1857, ch. 64, art. 
129; 1871, § 2593; 1880, § 2838; 1892, § 1117; 1906, § 1198; Hemingway's 
1917, § 928; 1930, § 955; 1942, § 2185. 

Cross References — Penalty for forgery, see § 97-21-33. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 



RESEARCH REFERENCES 



Am Jur. 36 Am. Jur. 2d, Forgery § 13. lar Crimes §§ 23-31 (forgery). 
2 Am. Jur. Trials, Investigating Particu- CJS. 37 C.J.S., Forgery § 28. 

§ 97-21-21. Destruction, erasure, or obliteration of writing 
deemed forgery. 

The total erasure, obliteration, or destruction of any instrument of 
writing, with the intent to defraud, by which any pecuniary obligation or any 
right, interest, or claim to property, shall be or shall be intended to be created, 
increased, discharged, diminished, or in any manner affected, shall be forgery 
in the same manner and in the same degree as the false alteration of any part 
of such instrument of writing. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(43); 1857, ch. 64, art. 
125; 1871, § 2589; 1880, § 2834; 1892, § 1113; 1906, § 1194; Hemingway's 
1917, § 924; 1930, § 951; 1942, § 2181. 

Cross References — Nature and sufficiency of intent to defraud, see § 97-21-27. 
Penalty for forgery, see § 97-21-33. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

The evidence was sufficient to support a 
finding that a deed was a forgery under 
this section where the signature on the 
deed appeared to have been altered, the 
person whose signature appeared on the 
deed denied that the signature was his, 
witnesses who were familiar with his sig- 



nature testified that the signature was not 
his, and the person who acknowledged the 
deed testified that she would not have 
acknowledged it if it appeared to have 
been erased or changed and that the in- 
strument did not appear to have been the 
one she acknowledged. Jordon v. Warren, 
602 So. 2d 809 (Miss. 1992). 



RESEARCH REFERENCES 



Am Jur. 36 Am. Jur. 2d, Forgery § 19. 
CJS. 37 C.J.S., Forgery § 19. 
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§ 97-21-23. Engraving or possessing plate for printing bank 
check, note or other evidence of debt; possessing impres- 
sions made from such plate. 

Every person who shall be convicted of having made or engraved, or 
having caused or procured to be made or engraved, any plate in the form or 
similitude of any promissory note, bill of exchange, draft, check, certificate of 
deposit, or other evidence of debt, issued by any incorporated bank in this 
state, or by any bank incorporated under the laws of the United States, or of 
any state or territory, or under the laws of any foreign country or government, 
without the authority of such bank, with the intent of using or having the same 
used for the purpose of taking therefrom any impression, to be passed, sold, or 
altered, or of having made or caused to be made, or having in his custody or 
possession any plate upon which shall be engraved any figures or words which 
may be used for the purpose of falsely altering any evidence of debt issued by 
any such incorporated bank, with the intent of having the same used for such 
purpose, or of having or keeping in his custody or possession, without the 
authority of such bank, any impression taken from any such plate, with intent 
to have the same filled up and completed for the purpose of being passed, sold, 
or uttered, shall be guilty of forgery. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(30); 1857, ch. 64, art. 
114; 1871, § 2578; 1880, § 2824; 1892, § 1103; 1906, § 1184; Hemingway's 
1917, § 914; 1930, § 941; 1942, § 2170. 

Cross References — When plate deemed imitation of genuine instrument, see 
§ 97-21-25. 
Penalty for forgery, see § 97-21-33. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

RESEARCH REFERENCES 

Am Jur. 36 Am. Jur. 2d, Forgery §§ 31, CJS. 20 C.J.S., Counterfeiting §§ 1 et 
32. seq. 

§ 97-21-25. Engraving or possessing plate for printing bank 
check, note or other evidence of debt; when plate deemed 
imitation of genuine instrument. 

Every plate specified in Section 97-21-23, shall be deemed to be in the form 
and similitude of the genuine instrument imitated, in either of the following 
cases: When the engraving on such plate resembles and is intended to conform 
to such parts of the genuine instrument as are engraved; or when such plate 
shall be partly finished, and the part so finished resembles and is intended to 
conform to similar parts of the genuine instrument. 
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SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(31); 1857, ch. 64, art. 
115; 1871, § 2579; 1880, § 2825; 1892, § 1104; 1906, § 1185; Hemingway's 
1917, § 915; 1930, § 942; 1942, § 2171. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

§ 97-21-27- Intent to defraud. 

Whenever, by any of the provisions of this chapter, an intent to defraud is 
required to constitute a forgery, it shall be sufficient if such intent appear to 
defraud the United States, any state or territory, and body-corporate, county, 
city, town, or village, or any public officer in his official capacity, any copart- 
nership, or any one of such partners, or any real person whatever. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(46); 1857, ch. 64, art. 
128; 1871, § 2592; 1880, § 2837; 1892, § 1116; 1906, § 1197; Hemingway's 
1917, § 927; 1930, § 954; 1942, § 2184. 



Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

In a prosecution for uttering, evidence 
that the defendant had previously at- 
tempted to utter the forged instrument at 
another location was not evidence of other 
criminal activity but went directly to es- 



tablishing the defendant's guilt for his 
later attempt to cash the forged instru- 
ment, which was the crime charged. 
Hartfield v. State, 532 So. 2d 1237 (Miss. 
1988). 



RESEARCH REFERENCES 



ALR. Forgery: use of fictitious or as- 
sumed name. 49 A.L.R.2d 852. 

Falsifying of money order as forgery. 65 
A.L.R.3d 1307. 

Evidence of intent to defraud in state 
forgery prosecution. 108 A.L.R.5th 593. 



Am Jur. 36 Am. Jur. 2d, Forgery §§ 31, 

32. 

36 Am. Jur. 2d, Forgery § 39. 
CJS. 37 C.J.S., Forgery § 4. 



§ 97-21-29. Making and uttering instrument in own name 
under pretense that it is act of another of same name. 

If any person shall, with intent to injure or defraud, make any instrument 
in his own name, intended to create, increase, discharge, defeat, or diminish 
any pecuniary obligation, right or interest, or to transfer or affect any property 
whatever, and shall utter and pass it under the pretense that it is the act of 
another who bears the same name, he shall be guilty of forgery and shall be 
punished according to the schedule in Section 97-21-33. 
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SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(41); 1857, ch. 64, art. 
123; 1871, § 2587; 1880, § 2833; 1892, § 1112; 1906, § 1193; Hemingway's 
1917, § 923; 1930, § 950; 1942, § 2180; Laws, 2014, ch. 457, § 24, eff from and 
after July 1, 2014. 

Amendment Notes — The 2014 amendment added "and shall be punished accord- 
ing to the schedule in Section 97-21-33" at the end. 

Cross References — Imposter as payee of commercial paper, see § 75-3-405. 
Credit card forgery, see § 97-19-17. 

Nature and sufficiency of intent to defraud, see § 97-21-27. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

Indorsement and receipt of proceeds of 
draft by person of same name as payee, 
wrongfully in possession, constitutes forg- 
ery Thomas v. First Nat'l Bank, 101 Miss. 
500, 58 So. 478 (1912). 

One presenting forged order for goods 
received from another believing it to be 



good held not guilty of forgery. Scott v. 
State, 91 Miss. 156, 44 So. 803 (1907). 

Writing held sufficient to form basis of 
forgery, and unnecessary to allege in in- 
dictment any intrinsic facts. McGuire v. 
State, 91 Miss. 151, 44 So. 802 (1907). 



ATTORNEY GENERAL OPINIONS 

Prosecution under the forgery and coun- a check with insufficient funds to cover 

terfeiting statutes, should occur when a the amount. Stricklin, March 27, 1998, 

person attempts to cash a check by forging A.G. Op. #98-0158. 
another's name, not for knowingly writing 

RESEARCH REFERENCES 

ALR. Forgery: use of fictitious or as- 2 Am. Jur. Trials, Investigating Particu- 
sumed name. 49 A.L.R.2d 852. lar Crimes §§ 23-31 (forgery). 

Am Jur. 36 Am. Jur. 2d, Forgery §§ 7, CJS. 37 C.J.S., Forgery § 12. 

8. 

§ 97-21-31. Parts of several genuine instruments connected to 
make one instrument. 

When different parts of several genuine instruments shall be so placed or 
connected together as to produce one instrument, with intent to defraud, the 
same shall be forgery, in the same manner as if the parts so put together were 
falsely made or forged. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(44); 1857, ch. 64, art. 
126; 1871, § 2590; 1880, § 2835; 1892, § 1114; 1906, § 1195; Hemingway's 
1917, § 925; 1930, § 952; 1942, § 2182. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 
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RESEARCH REFERENCES 

Am Jur. 36 Am. Jur. 2d, Forgery §§ 19 lar Crimes §§ 23-31 (forgery), 
et seq. CJS. 37 C.J.S., Forgery § 9. 

2 Am. Jur. Trials, Investigating Particu- 

§ 97-21-33. Penalty for forgery. 

(1) Any person convicted of forgery when the amount of value involved is 
under One Thousand Dollars ($1,000.00) may be punished by imprisonment in 
the county jail for a term of not more than six (6) months, or by a fine of not 
more than One Thousand Dollars ($1,000.00), or both if the court finds 
substantial and compelling reasons why the offender cannot be safely and 
effectively supervised in the community, is not amenable to community-based 
treatment, or poses a significant risk to public safety. If such a finding is not 
made, the court shall suspend the sentence of imprisonment and impose a 
period of probation not exceeding one (1) year or a fine of not more than One 
Thousand Dollars ($1,000.00), or both. The total value of the forgery by the 
person from a single victim shall be aggregated in determining the gravity of 
the offense. Any person convicted of a third or subsequent offense under this 
subsection where the value of the property is not less than Five Hundred 
Dollars ($500.00), shall be punished by imprisonment in the Penitentiary for a 
term not exceeding three (3) years or by a fine not exceeding One Thousand 
Dollars ($1,000.00), or both. 

(2) Any person convicted of forgery when the amount of value involved is 
One Thousand Dollars ($1,000.00) or more but less than Five Thousand 
Dollars ($5,000.00) shall be punished by imprisonment in the Penitentiary for 
a term not more than five (5) years, or a fine of not more than Ten Thousand 
Dollars ($10,000.00), or both. 

(3) Any person convicted of forgery when the amount of value involved is 
Five Thousand Dollars ($5,000.00) or more, but less than Twenty-five Thou- 
sand Dollars ($25,000.00) shall be imprisoned in the Penitentiary for a term 
not exceeding ten (10) years, or be fined not more than Ten Thousand Dollars 
($10,000.00), or both. 

(4) Any person convicted of forgery when the amount of value involved is 
Twenty-five Thousand Dollars ($25,000.00) or more, shall be imprisoned in the 
Penitentiary for a term not exceeding twenty (20) years, or be fined not more 
than Ten Thousand Dollars ($10,000.00), or both. The total value of the forgery 
by the person from a single victim shall be aggregated in determining the 
gravity of the offense. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(42); 1857, ch. 64, art. 
124; 1871, § 2588; 1880, § 2840; 1892, § 1119; 1906, § 1200; Hemingway's 
1917, § 930; 1930, § 957; 1942, § 2187; Laws, 1928, ch. 38; Laws, 1970, ch. 343, 
§ 1; Laws, 2003, ch. 499, § 6; Laws, 2014, ch. 457, § 25, eff from and after 
July 1, 2014. 



966 



Forgery and Counterfeiting 



§ 97-21-33 



Amendment Notes — The 2014 amendment rewrote the section, which read 
"Persons convicted of forgery shall be punished by imprisonment in the Penitentiary for 
a term of not less than two (2) years nor more than ten (10) years, or by a fine of not 
more than Ten Thousand Dollars ($10,000.00), or both; provided, however, that when 
the amount of value involved is less than Five Hundred Dollars ($500.00) in lieu of the 
punishment above provided for, the person convicted may be punished by imprisonment 
in the county jail for a term of not more than six (6) months, or by a fine of not more than 
One Thousand Dollars ($1,000.00), or both, within the discretion of the court." 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

Limitations of prosecutions, generally, see § 99-1-5. 

JUDICIAL DECISIONS 



1. In general. 

2. Guilty pleas. 

3. Sentence. 

1. In general. 

Where appellant pleaded guilty to two 
counts of uttering a forgery in 2004, the 
trial court did not err by sentencing him to 
one year in prison and a $1,000 fine for 
each count under the 2003 amendment to 
Miss. Code Ann. § 97-21-33. While the 
judge had the discretion to impose a lesser 
penalty as the amount forged was less 
than $500, he was not required to do so. 
Davis v. State, 975 So. 2d 905 (Miss. Ct. 
App. 2008). 

Defendant was entitled to be sentenced 
for uttering a forgery under the amended 
version of Miss. Code Ann. § 97-21-33 
because it was amended before his convic- 
tion became final and his sentence was 
legal under Miss. Code Ann. § 99-19-33; 
the trial judge could sentence a person to 
a term of not less than two years nor more 
than ten years. Peterson v. State, 963 So. 
2d 29 (Miss. Ct. App. 2007). 

Postconviction relief was denied in a 
case where defendant entered a guilty 
plea to the charge of uttering a forgery 
because a felony sentence was properly 
imposed under a trial court's discretion 
where defendant had one indictment re- 
tired to the file, and she owed restitution 
on a charge in another county. Tate v. 
State, 961 So. 2d 763 (Miss. Ct. App. 
2007). 

Where a sentence of 10 years with five 
years suspended was entered in a case 
where defendant entered a guilty plea to 
the charge of uttering a forgery, defendant 
was unable to challenge the sentence in a 



motion for post-conviction relief since it 
was not raised at the time of sentence; at 
any rate, the issue of disproportionality 
was meritless because the sentence was 
within the limits of Miss. Code Ann. § 97- 
21-33. Tate v. State, 961 So. 2d 763 (Miss. 
Ct. App. 2007). 

Motion for post-conviction relief was 
properly dismissed based on an allegation 
of ineffective assistance of counsel be- 
cause defendant was correctly informed of 
the 10-year maximum penalty for uttering 
forgery; however, the case was remanded 
for resentencing because plain error was 
committed when a trial court improperly 
imposed a 15-year sentence. Jefferson v. 
State, 958 So. 2d 1276 (Miss. Ct. App. 
2007). 

Defendant did not receive ineffective 
assistance of counsel by the failure to 
inform him of an amended sentence under 
Miss. Code Ann. § 97-21-33 because he 
was unable to show that he would have 
chosen to proceed to trial if he had been 
informed of such; defendant received a 
very favorable plea agreement under ei- 
ther sentencing scheme, and therefore it 
was unlikely that the outcome of the case 
would have been different. Coleman v. 
State, 971 So. 2d 637 (Miss. Ct. App. 
2007), writ of certiorari denied by 2007 
Miss. LEXIS 681 (Miss. Dec. 6, 2007), writ 
of certiorari denied by 2007 Miss. LEXIS 
684 (Miss. Dec. 6, 2007), writ of certiorari 
denied by 973 So. 2d 244, 2007 Miss. 
LEXIS 686 (Miss. 2007). 

In a hearing for post-conviction relief, a 
trial court did not err by changing a sen- 
tence imposed to reflect the amended sen- 
tencing range under Miss. Code Ann. 
§ 97-21-33 where the facts showed that 
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defendant entered a valid and voluntary 
guilty plea, but was sentenced illegally; it 
was an inadvertent failure of the trial 
court, the district attorney, and defense 
counsel to realize there was a change in 
the maximum sentence. Coleman v. State, 
971 So. 2d 637 (Miss. Ct. App. 2007), writ 
of certiorari denied by 2007 Miss. LEXIS 
681 (Miss. Dec. 6, 2007), writ of certiorari 
denied by 2007 Miss. LEXIS 684 (Miss. 
Dec. 6, 2007), writ of certiorari denied by 
973 So. 2d 244, 2007 Miss. LEXIS 686 
(Miss. 2007). 

Because defendant did not receive a 
suspended sentence, his sentence was not 
illegal under Miss. Code Ann. § 47-7- 
33(1) (Rev. 2004), and therefore his peti- 
tion for post-conviction relief was properly 
dismissed as untimely, as it was not filed 
until March 2005; under Miss. Code Ann. 
§ 99-39-5(2), defendant only had until 
June 5, 2003, to file his motion for post- 
conviction relief, and two years' incarcera- 
tion plus one year of supervision did not 
exceed 15 years, the maximum sentence 
for uttering a forgery. King v. State, 929 
So. 2d 373 (Miss. Ct. App. 2006). 

Defendant argued that his sentence was 
contrary to the dictates of Miss. Code Ann. 
§ 47-7-34 because by failing to comply 
with the terms and conditions of 
postrelease supervision he could be re- 
quired to serve a term exceeding the maxi- 
mum allowed under the statute; defen- 
dant's sentence totaling 15 years, 
specifically 10 years to serve with 5 years 
of postrelease supervision, was unques- 
tionably in accord with Miss. Code Ann. 
§ 97-21-33 as it was at the time of his 
sentencing, and therefore, his sentence 
did not conflict with Miss. Code Ann. § 47- 
7-34. Kemp v. State, 904 So. 2d 1162 
(Miss. Ct. App. 2004). 

Sentencing defendant to 15 years with- 
out possibility of parole, the maximum 
penalty for forgery, upon conviction for 
uttering a $35 forged check, was not un- 
constitutionally disproportionate in viola- 
tion of Federal Constitution's Eighth 
Amendment's cruel and unusual punish- 
ment clause, where sentence was imposed 
under habitual offender statute and de- 
fendant's 2 prior burglary convictions 
were not "truly non-violent" offenses; 
court noted that defendant's sentence was 



for 15 years, not life. Burt v. Puckett, 933 
F.2d 350 (5th Cir. 1991). 

A defendant convicted of uttering a forg- 
ery, who was also indicted as, and proven 
to be, a recidivist, was properly sentenced 
to 15 years in prison pursuant to Missis- 
sippi Code § 99-19-81. Burt v. State, 493 
So. 2d 1325 (Miss. 1986), habeas corpus 
dismissed, 933 F.2d 350 (5th Cir. Miss. 
1991). 

The indictment in a forgery prosecution 
was not defective for failing to identify the 
defrauded party where it was obvious that 
the persons defrauded were those who 
had signed the forged deed at issue, a copy 
of which was attached to and made a part 
of the indictment; the sentence of one year 
in the county jail was not an abuse of 
discretion where it was within the limita- 
tions of the sentencing statute, even 
though the statute under which the defen- 
dant had been prosecuted did not require 
a criminal intent. Sherman v. State, 359 
So. 2d 1366 (Miss. 1978). 

In a prosecution for uttering a forgery, 
the case would be remanded to determine 
whether the maximum sentence had been 
improperly imposed pursuant to the ha- 
bitual criminal statute, which was not 
part of the indictment, as required, or 
whether it had been properly imposed 
pursuant to the general sentencing stat- 
ute for this crime. Bell v. State, 355 So. 2d 
1106 (Miss. 1978). 

In a forgery prosecution, where the face 
of each check or warrant involved was 
copied in exact detail in the indictment 
and each warrant as copied showed not 
only the payee and his address but the 
check numbers and other numbers and 
symbols used by the departments in- 
volved, the indictment was not defective 
on the ground that it did not protect the 
defendant from prosecution by others be- 
cause it did not name all the parties 
involved. Langston v. State, 245 So. 2d 
579 (Miss. 1971). 

Judgments of conviction of forgery were 
not void because the court was without 
authority to suspend sentence, since, even 
if the court did lack such authority, the 
judgment of conviction would not be af- 
fected but only the suspension of sentence. 
Langston v. State, 245 So. 2d 579 (Miss. 
1971). 
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Failure of proof to show where the al- 
leged crime was committed required a 
reversal and remand of case. Brownlee v. 
State, 15 So. 2d 209 (Miss. 1943). 

2. Guilty pleas. 

In a post-conviction appeal in which a 
state inmate had been sentenced to a term 
of 10 years in the custody of the Missis- 
sippi Department of Corrections with 10 
years suspended and five years of proba- 
tion for violating Miss. Code Ann. § 97- 
21-33, he argued unsuccessfully that his 
guilty plea should be set aside because he 
was incorrectly advised of the minimum 
sentence; he had been advised of the mini- 
mum and maximum sentence for the 
felony conviction and pled guilty to a 
felony charge. The minimum sentence for 
felony uttering a forgery was two years, 
not zero months, and the maximum sen- 
tence for the felony was 10 years; the 
inmate stated in open court that he knew 
the minimum and maximum sentence for 
the felony and that he was guilty of the 
felony. Bowen v. State, 995 So. 2d 844 
(Miss. Ct. App. 2008). 

3. Sentence. 

Circuit court appeared to largely rely on 
the fact that defendant engaged in a "ma- 



licious scheme" to defraud merchants by 
using a computer program to create coun- 
terfeit checks. In line with the proscribed 
sentencing factors, and the case law, the 
reviewing court could not find that the 
circuit court abused its discretion in con- 
sidering the pending charges against de- 
fendant when it sentenced defendant 
within the statutory limits provided in 
Miss. Code Ann. § 97-21-33. Davis v. 
State, 17 So. 3d 1149 (Miss. Ct. App. 
2009). 

In a post-conviction appeal in which a 
state inmate had been sentenced to a term 
of 10 years in the custody of the Missis- 
sippi Department of Corrections with 10 
years suspended and five years of proba- 
tion for violating Miss. Code Ann. § 97- 
21-33, he argued unsuccessfully that his 
sentence was invalid since the amount 
involved in the crime was $ 250 and the 
statute provided for misdemeanor penal- 
ties when the value involved was less than 
$ 500. Section 97-21-33 clearly stated that 
the imposition of the sentence was within 
the trial judge's discretion, and, in the 
present case, the trial judge noted that the 
inmate had an extensive list of misde- 
meanors and an admitted addiction to 
cocaine. Bowen v. State, 995 So. 2d 844 
(Miss. Ct. App. 2008). 



RESEARCH REFERENCES 



ALR. Forgery: use of fictitious or as- 
sumed name. 49 A.L.R.2d 852. 

Procuring signature by fraud as forgery. 
11 A.L.R.3d 1074. 

Embezzlement, larceny, false pretenses 
or allied criminal fraud by a partner. 82 
A.L.R.3d 822. 



Am Jur. 36 Am. Jur. 2d, Forgery §§ 66, 
67. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes §§ 23-31 (forgery). 
CJS. 37 C.J.S., Forgery § 74. 



§ 97-21-35. Pleadings, process and other court papers, li- 
censes, or written instruments generally. 

Every person who, with the intent to injure or defraud, shall falsely make, 
alter, forge, or counterfeit any instrument or writing being or purporting to be 
any process issued by any competent court, magistrate, or officer, or being or 
purporting to be any pleading or proceeding filed or entered in any court of law 
or equity, or being or purporting to be any certificate, order, or allowance, by 
any competent court, board, or officer, or being or purporting to be any license 
or authority authorized by any statute, or any instrument or writing being or 
purporting to be the act of another, by which any pecuniary demand or 
obligation shall be or purport to be created, increased, discharged, or dimin- 
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ished, or by which any right or property whatever shall be or purport to be 
transferred, conveyed, discharged, diminished, or in any manner affected, by 
which false making, forging, altering or counterfeiting any person may be 
affected, bound, or in any way injured in his person or property, shall be guilty 
of forgery. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(33); 1857, ch. 64, art. 
117; 1871, § 2581; 1880, § 2827; 1892, § 1106; 1906, § 1187; Hemingway's 
1917, § 917; 1930, § 944; 1942, § 2173. 

Cross References — ■ Process, generally, see §§ 13-3-1 et seq. 
Nature and sufficiency of intent to defraud, see § 97-21-27. 
Penalty for forgery, see § 97-21-33. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

2. Instruments which may be subject of 

forgery. 

3. Indictment. 

4. Evidence. 

5. Instructions. 

6. Venue and Jurisdiction. 

1. In general. 

While it would be possible to commit the 
crime of obtaining money by false pre- 
tenses without committing the crime of 
forgery, it is extremely unlikely that an 
accused could be guilty of forgery and at 
the same time not also be guilty of obtain- 
ing money by false pretenses. Rowland v. 
State, 531 So. 2d 627 (Miss. 1988). 

Forgery and uttering are two separate 
and distinct crimes. Criddle v. State, 250 
Miss. 328, 165 So. 2d 339 (1964). 

The three essential elements necessary 
to constitute the crime of forgery are (1) 
there must be a false making or other 
alteration of some instrument in writing, 

(2) there must be a fraudulent intent, and 

(3) the instrument must be apparently 
capable of effecting a fraud. Dunson v. 
State, 223 Miss. 551, 78 So. 2d 580 (1955). 

Fraudulent intent is of the essence of 
forgery. Hays v. State, 207 Miss. 748, 43 
So. 2d 206 (1949); Criddle v. State, 250 
Miss. 328, 165 So. 2d 339 (1964). 

An alteration in an immaterial part of 
an instrument and which could not injure 
anyone does not constitute forgery under 
this section [Code 1942, § 2173]. Wilson v. 
State, 85 Miss. 687, 38 So. 46 (1905). 



2. Instruments which may be subject 

of forgery. 

Check, termed a due bill by prosecuting 
witness, held subject to forgery. Hodgkin 
v. State, 172 Miss. 297, 160 So. 562 (1935). 

Instrument purporting to be valid 
teacher's state license authorizing holder 
to teach in schools of Mississippi held 
susceptible of forgery. Bradford v. State, 
171 Miss. 8, 156 So. 655 (1934). 

Accused who executed alleged first- 
grade teacher's license, forged names of 
members of board of examiners, and 
transferred license to another in payment 
of consideration, and promised that trans- 
feree would thereby be enabled to obtain 
position as teacher, held guilty of uttering 
a forged instrument. Bradford v. State, 
171 Miss. 8, 156 So. 655 (1934). 

Warrant on treasurer of county based 
on regular allowance of the board of su- 
pervisors in accordance with a general 
statute, is the subject of forgery. Saucier v. 
State, 102 Miss. 647, 59 So. 858, Am. Ann. 
Cas. 1915A,1044 (1912). 

False indorsement of the name of the 
payee on the back of a warrant on the 
treasurer of a county is a forgery. Saucier 
v. State, 102 Miss. 647, 59 So. 858, Am. 
Ann. Cas. 1915A,1044 (1912). 

Instance of paper of which forgery may 
be predicated in reference to crops. France 
v. State, 83 Miss. 281, 35 So. 313 (1903). 

3. Indictment. 

While an indictment charging the forg- 
ing of one instrument and the uttering of 
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another would doubtless be bad since this 
would constitute two different transac- 
tions, and the accused would be preju- 
diced, where the crime of forgery and 
uttering are joined in one indictment, it is 
not demurrable if the two charges are 
based on the same transaction or series of 
connected transactions. Criddle v. State, 
250 Miss. 328, 165 So. 2d 339 (1964). 

Where an indictment was for forgery of 
a written order for four sacks of rye and 
where the allegations of the indictment 
were that the writing involved was ca- 
pable of effecting a fraud, and was altered 
with a fraudulent intent, the accused's 
demurrer to indictment based on the con- 
tention that the writing in question was 
not susceptible of forgery, was properly 
overruled. Dunson v. State, 223 Miss. 551, 
78 So. 2d 580 (1955). 

Name of party defrauded must be set 
out in indictment for forgery as means of 
identifying offense charged and as protec- 
tion against another prosecution for same 
offense. Hays v. State, 207 Miss. 748, 43 
So. 2d 206 (1949); Criddle v. State, 250 
Miss. 328, 165 So. 2d 339 (1964). 

Indictment for forgery is defective but 
amendable when it fails to allege names of 
individual persons composing the partner- 
ship defrauded by forged instrument. Wil- 
son v. State, 204 Miss. Ill, 37 So. 2d 19 
(1948). 

Amending indictment for uttering forg- 
ery by changing name of payee of check to 
conform to proof held not error. Graves v. 
State, 148 Miss. 62, 114 So. 123 (1927). 

An indictment under this section [Code 
1942, § 2173] is valid when the language 
sufficiently informs of the nature and 
cause of the accusation. State v. Dotch, 
126 Miss. 837, 89 So. 667 (1921). 

For indictment based upon alleged 
forged and counterfeited check, see State 
v. Ellis, 112 Miss. 503, 73 So. 565 (1917). 

In prosecution for forging school trust- 
ee's certificate, indictment must allege 
and proof must show persons whose 
names were forged were trustees of the 
school. Mississippi Cent. R.R. v. Crawford, 
96 Miss. 401, 51 So. 466 (1910). 

Where extrinsic facts are necessary to 
be known and considered along with the 
writing to constitute forgery an indict- 
ment therefore must set out such facts as 



well as the instrument itself. France v. 
State, 83 Miss. 281, 35 So. 313 (1903). 

4. Evidence. 

Where defendant made a verbal confes- 
sion to the charge of uttering forgery for 
changing a $ 65 check to a $ 650 check, the 
trial court did not err in denying his 
motion for a directed verdict. The com- 
plainant left a check for $ 65 to pay 
defendant for cleaning her house; defen- 
dant presented a check signed by the 
complainant to the bank teller for pay- 
ment in the amount of $ 650. Berry v. 
State, 907 So. 2d 1011 (Miss. Ct. App. 
2005), writ of certiorari dismissed by 921 
So. 2d 344, 2005 Miss. LEXIS 706 (Miss. 
2005). 

Unexplained or unsatisfactorily ex- 
plained possession of a forged instrument 
by the defendant is prima facie evidence 
that he either committed the forgery him- 
self or procured another to do so. Rowland 
v. State, 531 So. 2d 627 (Miss. 1988). 

Evidence of uttering the forged check 
was properly admitted in defendant's 
prosecution for forgery where it tended to 
establish defendant's fraudulent intent 
and where the forgery and the uttering 
took place at the same time and thus were 
a part of the same transaction. Har- 
rington v. State, 336 So. 2d 721 (Miss. 
1976). 

In forgery prosecution when property is 
alleged to be that of named corporation 
and proof shows that such company is in 
fact a partnership, variance between in- 
dictment and proof is fatal and conviction 
will not be allowed to stand. Hays v. State, 
207 Miss. 748, 43 So. 2d 206 (1949). 

To support conviction for forgery, it is 
necessary that fraudulent intent be 
proven as laid in indictment. Hays v. 
State, 207 Miss. 748, 43 So. 2d 206 (1949); 
Criddle v. State, 250 Miss. 328, 165 So. 2d 
339 (1964). 

In forgery prosecution when property is 
alleged in indictment to be that of named 
corporation there must be proof that such 
company is in fact corporation. Hays v. 
State, 207 Miss. 748, 43 So. 2d 206 (1949); 
Criddle v. State, 250 Miss. 328, 165 So. 2d 
339 (1964). 

Evidence held to sustain conviction for 
forgery of check. Hodgkin v. State, 172 
Miss. 297, 160 So. 562 (1935). 
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5. Instructions. 6. Venue and Jurisdiction. 

Instruction for state that if jury believes Venue of prosecution for uttering forged 
from evidence beyond every reasonable teacher's license held properly laid in 
doubt that defendant is guilty as charged county where license was mailed by ac- 
in indictment is prejudicially erroneous as cused, notwithstanding license was re- 
it does not inform jury of elements of ceived in another county, where contract 
crime of forgery for which defendant was was consummated by correspondence 
being tried. Wilson v. State, 204 Miss. Ill, originating in county from which license 
37 So. 2d 19 (1948). was mailed. Bradford v. State, 171 Miss. 8, 

In prosecution on bad check instruction g 0 §55 (1934) 

failing to state that check must have been 
uttered "with intent to defraud" was erro- 
neous. May v. State, 115 Miss. 708, 76 So. 
636 (1917). 

RESEARCH REFERENCES 

Am Jur. 36 Am. Jur. 2d, Forgery § 34. lar Crimes §§ 23-31 (forgery). 
2 Am. Jur. Trials, Investigating Particu- CJS. 37 C.J.S., Forgery § 26. 

§ 97-21-37. Possession of counterfeit bank notes or other 
instrument with intention to utter. 

Every person who shall have in his possession any forged, altered or 
counterfeited negotiable note, bill, draft, or other evidence of debt issued or 
purported to have been issued by any corporation or company duly authorized 
for that purpose by the laws of the United States or of this state, or of any other 
state, government, or country, or any other forged, altered, or counterfeit, 
instrument the forgery of which is declared by the provisions of this chapter to 
be punishable, knowing the same to be forged, altered, or counterfeited, with 
intention to utter the same as true or as false, or to cause the same to be 
uttered, with intent to injure or defraud, shall be guilty of forgery and shall be 
punished according to the schedule in Section 97-21-33. 



SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(36); 1857, ch. 64, art. 
120; 1871, § 2584; 1880, § 2830; 1892, § 1109; 1906, § 1190; Hemingway's 
1917, § 920; 1930, § 947; 1942, § 2176; Laws, 2014, ch. 457, § 26, eff from and 
after July 1, 2014. 



Amendment Notes — The 2014 amendment added "and shall be punished accord- 
ing to the schedule in Section 97-21-33" at the end. 

Cross References — Unauthorized signature on commercial paper, see §§ 75-3-404 
through 75-3-406. 

Alteration of commercial paper, see §§ 75-3-406, 75-3-407. 

Nature and sufficiency of intent to defraud, see § 97-21-27. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 
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RESEARCH REFERENCES 

Am Jur. 20 Am. Jur. 2d, Counterfeiting lar Crimes §§ 23-31 (forgery). 
§§ 1 et seq. CJS. 20 C.J.S., Counterfeiting §§ 7-9. 

2 Am. Jur. Trials, Investigating Particu- 

§ 97-21-39. Railroad tickets; definition. 

The words "railroad passenger ticket," as used in Sections 97-21-41 and 
97-21-43, shall be construed to embrace any ticket, card, pass, certificate, or 
paper, providing or intending to provide for the carriage or transportation of 
any person or persons upon any railroad, and shall include not only such 
tickets fully prepared for use, but those not so fully prepared, and all others 
which have been once used. 

SOURCES: Codes, 1892, § 1102; 1906, § 1183; Hemingway's 1917, § 913; 1930, 
§ 940; Laws, 1942, § 2169. 

§ 97-21-41. Railroad tickets; making or altering. 

Every person who shall falsely make, forge, or counterfeit any railroad 
passenger ticket, purporting to be made or issued by any railroad company or 
companies, with intent to injure or defraud, or who shall, with like intent, alter 
any railroad passenger ticket made or issued by any railroad company or 
companies, shall be guilty of forgery. 

SOURCES: Codes, 1892, § 1100; 1906, § 1181; Hemingway's 1917, § 911; 1930, 
§ 938; 1942, § 2167. 

Cross References — Robbery of railroad tickets, see § 97-3-83. 

Nature and sufficiency of intent to defraud, see § 97-21-27. 

Penalty for forgery, see § 97-21-33. 

Meaning of "railroad passenger ticket," see § 97-21-39. 

Embezzlement of railroad tickets, see § 97-25-9. 

Theft of railroad tickets, see § 97-25-11. 

RESEARCH REFERENCES 

Am Jur. 36 Am. Jur. 2d, Forgery § 33. 
CJS. 20 C.J.S., Counterfeiting §§ 1 et 
seq. 

§ 97-21-43. Railroad tickets; possession of forged or altered 
tickets. 

Every person who shall sell or offer to sell, or who shall have in his 
possession with intent to sell, any such false, forged, altered or counterfeit 
railroad passenger ticket, knowing the same to be false, forged, altered, or 
counterfeit, shall be guilty of forgery. 
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SOURCES: Codes, 1892, § 1101; 1906, § 1182; Hemingway's 1917, § 912; 1930, 
§ 939; 1942, § 2168. 

Cross References — Penalty for forgery, see § 97-21-33. 
Meaning of "railroad passenger ticket," see § 97-21-39. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

RESEARCH REFERENCES 

■ 

Am Jur. 36 Am. Jur. 2d, Forgery §§ 31, 
32. 

CJS. 20 C.J.S., Counterfeiting §§ 7-9. 

§ 97-21-45. Record of will or other instrument constituting 
evidence, judgment or decree of court, or return on process. 

Every person who, with intent to defraud, shall falsely alter, destroy, 
corrupt, or falsify the record of any will, conveyance or other instrument the 
record of which shall by law be evidence, or any record or any judgment or 
decree of a court of record, or the enrollment of any such judgment or decree, 
or the return of an officer, court, or tribunal, to any process of any court, or who 
shall falsely make, forge, or alter any entry in any book of record, or any 
instrument purporting to be any such record or return, with intent to defraud, 
shall, upon conviction, be guilty of forgery. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(25); 1857, ch. 64, art. 
110; 1871, § 2574; 1880, § 2820; 1892, § 1096; 1906, § 1177; Hemingway's 
1917, § 907; 1930, § 934; 1942, § 2163. 

Cross References — Recording of instruments, see §§ 89-5-1 et seq. 
Recording of wills, see §§ 91-7-31, 91-7-33. 
Alteration, destruction, and secretion of wills, see § 97-9-77. 
Nature and sufficiency of intent to defraud, see § 97-21-27. 
Penalty for forgery, see § 97-21-33. 

Forgery of will, deed, acknowledgment, etc., see § 97-21-63. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 

1. In general. be averred and proved that the chancery 

To convict of falsifying a public record clerk attested the entry. Poythress v. 
by entering a deed of trust record, it must State, 99 Miss. 805, 56 So. 168 (1911). 

RESEARCH REFERENCES 

ALR. What constitutes a public record Am Jur. 36 Am. Jur. 2d, Forgery 

or document within statute making falsi- §§ 1-3. 

fication, forgery, mutilation, removal, or 66 Am. Jur. 2d, Records and Recording 

other misuse thereof an offense. 69 Laws §§ 12, 13. 

A.L.R.2d 1095. CJS. 37 C.J.S., Forgery §§ 1 et seq. 
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§ 97-21-47. Seal of state and other government and corporate 
seals or their impressions. 

Every person who shall forge or counterfeit the great seal of this state, the 
seal of any public office or officer authorized by law, the seal of any court of 
record, the seal of any county, city, town or village, or the seal of any 
body-corporate, duly incorporated, or who shall falsely make, forge, or coun- 
terfeit any impression purporting to be the impression of any such seal, with 
intent to defraud, shall be guilty of forgery 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(24); 1857, ch. 64, art. 
109; 1871, § 2573; 1880, § 2819; 1892, § 1095; 1906, § 1176; Hemingway's 
1917, § 906; 1930, § 933; 1942, § 2162. 

Cross References — Great seal of state of Mississippi, see Miss Const Art. 5, § 126. 

Governor's use of great seal, see § 7-1-9. 

Nature and sufficiency of intent to defraud, see § 97-21-27. 

Penalty for forgery, see § 97-21-33. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

RESEARCH REFERENCES 

Am Jur. 36 Am. Jur. 2d, Forgery §§ 26 
et seq. 

CJS. 37 C.J.S., Forgery §§ 1 et seq. 

§ 97-21-49. Selling or offering to sell counterfeit notes or 
other evidence of debt, etc. 

Every person who shall be convicted of having sold, exchanged, or 
delivered, for any consideration, any forged or counterfeited promissory note, 
check, bill, draft or other evidence of debt, or engagement for the payment of 
money, absolutely, or upon contingency, knowing the same to be forged or 
counterfeited, with the intent to have the same uttered or passed; or of having 
offered any such notes or other instruments for sale, exchange, or delivery, for 
any consideration, with the like knowledge and with the like intention, shall be 
guilty of forgery 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(32); 1857, ch. 64, art. 
116; 1871, § 2580; 1880, § 2826; 1892, § 1105; 1906, § 1186; Hemingway's 
1917, § 916; 1930, § 943; 1942, § 2172. 

Cross References — Penalty for forgery, see § 97-21-33. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 
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JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

3. — Variance between indictment and 

proof. 

4. Sentencing Considerations. 

1. In general. 

A 14-year sentence for forging and pub- 
lishing a $40 check, a 2-year consecutive 
sentence for forging a $50 check, and 2 
14-year sentences for forging and publish- 
ing checks in the amounts of $54 and $62, 
though severe, were not so "grossly dispro- 
portionate" as to violate the Eighth 
Amendment to the United States Consti- 
tution. Wallace v. State, 607 So. 2d 1184 
(Miss. 1992). 

Trial court did not abuse its discretion 
in excluding for cause a potential juror 
who was a double first cousin to a defen- 
dant charged with uttering a forgery, and 
with whom defendant had discussed the 
case prior to trial, despite the juror's tes- 
timony that she could still be fair and 
impartial. Burt v. State, 493 So. 2d 1325 
(Miss. 1986), habeas corpus dismissed, 
933 F.2d 350 (5th Cir. Miss. 1991). 

In absence of anything in the record 
that suggests that a defendant charged 
with uttering a forgery was prejudiced to 
the point of warranting a new trial by the 
failure to furnish him with a handwriting 
expert, the trial court did not err in refus- 
ing defendant's request for the expert. 
Burt v. State, 493 So. 2d 1325 (Miss. 
1986), habeas corpus dismissed, 933 F.2d 
350 (5th Cir. Miss. 1991). 

At trial for uttering a forgery, the trial 
court did err in allowing into evidence a 
bank check containing disputed writing 
before the writing was authenticated, 
where the check was not shown to the jury 
until the writing was authenticated. Burt 
v. State, 493 So. 2d 1325 (Miss. 1986), 
habeas corpus dismissed, 933 F.2d 350 
(5th Cir. Miss. 1991). 

Determining the voluntariness of a con- 
fession at trial of charge of uttering forged 
instrument is a function of the trial judge, 
and, where the evidence is conflicting, the 
Supreme Court must respect the trial 
judge's finding. Kelly v. State, 493 So. 2d 
984 (Miss. 1986). 



Store owner's in court identification of 
defendant as person who uttered bad 
check is not impermissibly tainted by un- 
necessarily suggestive pretrial lineup 
where in court identification is based upon 
owner's observation of defendant in store 
and not upon pretrial lineup. Tobias v. 
State, 472 So. 2d 398 (Miss. 1985). 

Evidence that defendant charged with 
uttering forged check had uttered forged 
check on prior occasion is not admissible 
for purpose of impeaching defendant's de- 
nial of having previously written check to 
store at which forged check was cashed. 
Tobias v. State, 472 So. 2d 398 (Miss. 
1985). 

Testimony of witnesses who positively 
identify defendant as person who passed 
bad check on particular date is sufficient 
to allow jury to convict defendant notwith- 
standing testimony of defense witness 
that defendant was in another county 
entire day. Donald v. State, 472 So. 2d 370 
(Miss. 1985). 

Evidence of forged checks uttered by 
defendant other than check upon which 
check forgery prosecution is based is inad- 
missible as proof of identity where defen- 
dant is regular customer of bank to which 
check is issued and is remembered by 
tellers. Donald v. State, 472 So. 2d 370 
(Miss. 1985). 

A sentence of nine years in the peniten- 
tiary upon a conviction of forgery involv- 
ing a $43 check, was excessive where the 
evidence supporting the conviction was 
weak at best. Crapps v. State, 221 So. 2d 
722 (Miss. 1969). 

Testimony showing possession of suit- 
able tools for making counterfeit coin is 
inadmissible on the charge of uttering the 
coin. Burgess v. State, 81 Miss. 482, 33 So. 
499 (1903). 

2. Indictment. 

In a prosecution for forgery of a check 
wherein the defendant had moved to 
quash the indictment based upon former 
§§ 97-23-63 and 97-23-67 on the ground 
that the check bearing a notation "for 
painting" had been a written contract and 
therefore void because it had been made 
on a Sunday, the trial court did not err in 
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denying the motion where the Sunday- 
dated check had been cashable and had 
therefore possessed sufficient legal effi- 
cacy to create a liability and where the 
intent of the "Blue Laws" had never been 
to make the crime of forgery lawful if 
perpetrated on Sunday. Harper v. State, 
394 So. 2d 311 (Miss. 1981). 

Under an indictment for forgery of a 
written order for four sacks of rye, where 
the allegations of the indictment were 
that the writing involved was capable of 
effecting a fraud, and was altered with a 
fraudulent intent, the accused's demurrer 
to indictment based on the contention that 
the writing in question was not suscep- 
tible of forgery, was properly overruled. 
Dunson v. State, 223 Miss. 551, 78 So. 2d 
580 (1955). 

Under this section [Code 1942, § 2172] 
the indictment should allege extrinsic fact 
showing how the writings could have been 
used as evidences of debt or engagements 
for the payment of money. Cohran v. State, 
219 Miss. 767, 70 So. 2d 46 (1954). 

3. — Variance between indictment 
and proof. 

Amendment to an indictment, after 
state had closed its case in an uttering a 
forgery trial, to show that a named person 
was a part owner, instead of agent, of 
store which had received check, was one of 
form, not of substance, and would not 
support defendant's motion for a directed 
verdict. Burt v. State, 493 So. 2d 1325 



(Miss. 1986), habeas corpus dismissed, 
933 F.2d 350 (5th Cir. Miss. 1991). 

In a forgery prosecution, the fact that 
the indictment charged that the defen- 
dant had intended to defraud certain per- 
sons doing business at a store, by the 
cashing of a forged check, while a witness 
on cross-examination remarked that the 
business was a corporation, did not consti- 
tute a material variance, for there was not 
even a remote chance that such inconsis- 
tency could result in subjecting the defen- 
dant to another prosecution. Smith v. 
State, 222 So. 2d 688 (Miss. 1969). 

Variance is fatal where evidence showed 
different check from that described in in- 
dictment. Bradley v. State, 128 Miss. 114, 
90 So. 627 (1922). 

4. Sentencing Considerations. 

Court had the right to revoke petition- 
er's suspended sentence for uttering forg- 
ery because he tested positive for mari- 
juana and was terminated from a work 
program. He was not entitled to 
postconviction relief, because he had 
signed a waiver of his right to a probation 
revocation hearing. Gates v. State, 919 So. 
2d 170 (Miss. Ct. App. 2005). 

Court did not improperly rely on evi- 
dence of a prior criminal conviction to 
justify the length of the sentence in defen- 
dant's forgery case where defendant had 
two prior felony convictions, a pending 
charge of possession of paraphernalia, and 
numerous arrests. Swindle v. State, 881 
So. 2d 174 (Miss. 2004). 



RESEARCH REFERENCES 



ALR. What constitutes uttering and 
passing counterfeit obligation or other se- 
curity of the United States, with intent to 
defraud, under 18 USC § 472. 3 A.L.R.3d 
1051. 



Am Jur. 20 Am. Jur. 2d, Counterfeiting 
§§ 1 et seq. 

36 Am. Jur. 2d, Forgery §§ 24, 25. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes §§ 23-31 (forgery). 



§ 97-21-51. Unauthorized use or signing of another's name to 
telegram, petition or related communication. 

If any person shall wilfully and falsely, or fraudulently forge, sign, or 
otherwise use the name of another person to a telegram, petition or related 
communication or instrument of writing with intent to deceive, defraud, or for 
personal gain or benefit, or for the benefit of another person, without the 
express written approval of such person, he shall be guilty of a misdemeanor, 
and upon conviction thereof shall be punished by imprisonment in the county 
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jail for not more than 90 days and by a fine of not more than $500.00, or both 
in the discretion of the court. 

SOURCES: Codes, 1942, § 2187.5; Laws, 1962, ch. 316, eff from and after 
passage (approved May 16, 1962). 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

ALR. Forgery: use of fictitious or as- 2 Am. Jur. Trials, Investigating Particu- 
sumed name. 49 A.L.R.2d 852. lar Crimes §§ 23-31 (forgery). 

Am Jur. 36 Am. Jur. 2d, Forgery §§ 29, 
33. 

§ 97-21-53. Trade-marks; counterfeiting and forging of. 

(1) Every person who shall knowingly and willfully forge or counterfeit, or 
cause or procure to be forged or counterfeited, any representation, likeness, 
similitude, copy, or imitation of the private stamp, wrappers, or labels usually 
fixed by any mechanic or manufacturer to, and used by such mechanic or 
manufacturer on, in, or about the sale of any goods, wares, or merchandise 
whatsoever, shall be punished as follows: 

(a) If the goods or services to which the forged or counterfeit represen- 
tation, likeness, similitude, copy of imitation of the private stamp, wrappers 
or labels are attached or affixed, or in connection with which they are used, 
or to which the offender intended they be attached or affixed, or in 
connection with which the offender intended they be used, have, in the 
aggregate, a retail value of the goods if they were not forged or counterfeited 
of One Thousand Dollars ($1,000.00), or more, the person shall be guilty of 
a felony and, upon conviction, may be imprisoned for up to five (5) years and 
fined up to Ten Thousand Dollars ($10,000.00); or 

(b) If the goods or services to which the forged or counterfeit represen- 
tation, likeness, similitude, copy, or imitation of the private stamp, wrap- 
pers, or labels are attached or affixed, or in connection with which they are 
used, or to which the offender intended they be attached or affixed, or in 
connection with which the offender intended they be used, have, in the 
aggregate, a retail value of less than One Thousand Dollars ($1,000.00), the 
person shall be guilty of a misdemeanor and, upon conviction, may be 
imprisoned for up to one (1) year and fined up to Five Thousand Dollars 
($5,000.00). 

(2) Property used in any way to violate the provisions of this section shall 
be subject to forfeiture under Sections 97-21-101 and 97-21-103. 
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SOURCES: Codes, 1857, ch. 64, art. 131; 1871, § 2595; 1880, § 2841; 1892, § 1306; 
1906, § 1380; Hemingway's 1917, § 1123; 1930, § 1153; 1942, § 2390; Laws, 
2009, ch. 378, § 1; Laws, 2011, ch. 346, § 3, eff from and after July 1, 2011. 

Cross References — Registration of trademarks and labels, see §§ 75-25-1 et seq. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

ALR. Validity and construction of state Am Jur. 20 Am. Jur. 2d, Counterfeiting 
statutes penalizing "criminal simulation" §§ 1 et seq. 

of goods or merchandise. 72 A.L.R.4th 36 Am. Jur. 2d, Forgery §§ 1-3. 
1071. 

§ 97-21-55. Trade-marks; possession of dies, plates, printed 
label or any imitation for purpose of vending imitation 
goods. 

(1) Every person who shall have in his possession any die, plate, engrav- 
ing, or printed label, stamp, or wrapper, or any representation, likeness, 
similitude, copy, or imitation of the private stamp, wrapper, or label usually 
fixed by any mechanic or manufacturer to, and used by such mechanic or 
manufacturer on, in, or about the sale of any goods, wares, or merchandise, 
with intent to use or sell the said die, plate or engraving, or printed stamp, 
label, or wrapper, for the purpose of aiding or assisting, in any way whatever, 
in vending any goods, wares, or merchandise in imitation of, or intended to 
resemble and be sold for the goods, wares, or merchandise of such mechanic or 
manufacturer, shall be guilty of a felony, and, upon conviction, be punished by 
imprisonment for not more than five (5) years and a fine of Ten Thousand 
Dollars ($10,000.00). 

(2) Property used in any way to violate the provisions of this section shall 
be subject to forfeiture under Sections 97-21-101 and 97-21-103. 

SOURCES: Codes, 1857, ch. 64, art. 132; 1871, § 2596; 1880, § 2842; 1892, § 1307; 
1906, § 1381; Hemingway's 1917, § 1124; 1930, § 1154; 1942, § 2391; Laws, 
2009, ch. 378, § 2; Laws, 2011, ch. 346, § 4, eff from and after July 1, 2011. 

Cross References — Registration of trademarks and labels, see §§ 75-25-1 et seq. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

ALR. Validity and construction of state of goods or merchandise. 72 A.L.R.4th 
statutes penalizing "criminal simulation" 1071. 
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Am Jur. 20 Am. Jur. 2d, Counterfeiting 
§§ 1 et seq. 

36 Am. Jur. 2d, Forgery §§ 1-3. 

§ 97-21-57. Trade-marks; sale of goods bearing counterfeit 
stamp or label. 

(1) Every person who shall sell, vend, or possess with intent to sell or vend 
any goods, wares, or merchandise having thereon any forged or counterfeit 
stamp or label, imitating, resembling, or purporting to be the stamp or label of 
any mechanic or manufacturer, knowing the same to be forged or counter- 
feited, and resembling or purporting to be imitations of the stamps or labels of 
such mechanic or manufacturer shall be punished as follows: 

(a) If the goods or services to which the forged or counterfeit represen- 
tation, likeness, similitude, copy, or imitation of the private stamp, wrap- 
pers, or labels are attached or affixed, or in connection with which they are 
used, or to which the offender intended they be attached or affixed, or in 
connection with which the offender intended they be used, have, in the 
aggregate, a retail value of the goods if they were not forged or counterfeited 
of One Thousand Dollars ($1,000.00), or more, the person shall be guilty of 
a felony and, upon conviction, may be imprisoned for up to five (5) years and 
fined up to Ten Thousand Dollars ($10,000.00); or 

(b) If the goods or services to which the forged or counterfeit represen- 
tation, likeness, similitude, copy, or imitation of the private stamp, wrap- 
pers, or labels are attached or affixed, or in connection with which they are 
used, or to which the offender intended they be attached or affixed, or in 
connection with which the offender intended they be used, have, in the 
aggregate, a retail value of the goods if they were not forged or counterfeited 
of less than One Thousand Dollars ($1,000.00), the person shall be guilty of 
a misdemeanor and, upon conviction, may be imprisoned for up to one (1) 
year and fined up to Five Thousand Dollars ($5,000.00). 

(2) Property used in any way to violate the provisions of this section shall 
be subject to forfeiture under Sections 97-21-101 and 97-21-103. 

SOURCES: Codes, 1857, ch. 64, art. 133; 1871, § 2597; 1880, § 2843; 1892, § 1308; 
1906, § 1382; Hemingway's 1917, § 1125; 1930, § 1155; 1942, § 2392; Laws, 
2009, ch. 378, § 3; Laws, 2011, ch. 346, § 5; Laws, 2012, ch. 389, § 1, eff from 
and after July 1, 2012. 

Cross References — Registration of trademarks and labels, see §§ 75-25-1 et seq. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

ALR. Validity and construction of state of goods or merchandise. 72 A.L.R.4th 
statutes penalizing "criminal simulation" 1071. 
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Am Jur. 20 Am. Jur. 2d, Counterfeiting 
§§ 1 et seq. 
36 Am. Jur. 2d, Forgery §§ 1-3. 



§ 97-21-59. Uttering counterfeit instrument or coin. 

Every person who shall be convicted of having uttered or published as 
true, and with intent to defraud, any forged, altered, or counterfeit instrument, 
or any counterfeit gold or silver coin, the forgery, altering, or counterfeiting of 
which is declared by the provisions of this chapter to be an offense, knowing 
such instrument or coin to be forged, altered, or counterfeited, shall suffer the 
punishment herein provided for forgery, pursuant to Section 97-21-33. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(39); 1857, ch. 64, art. 
122; 1871, § 2586; 1880, § 2832; 1892, § 1111; 1906, § 1192; Hemingway's 
1917, § 922; 1930, § 949; 1942, § 2179; Laws, 2014, ch. 457, § 27, eff from and 
after July 1, 2014. 



Amendment Notes — The 2014 amendment added "pursuant to Section 97-21-33" 
at the end. 

Cross References — Nature and sufficiency of intent to defraud, see § 97-21-27. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Organized theft or fraud enterprise applicable to conduct proscribed in this section, 
see § 97-43-3.1. 



JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

3. Evidence. 

4. Instructions. 

5. Sentencing considerations. 

1. In general. 

Denial of the prisoner's postconviction 
relief motion without an evidentiary hear- 
ing was proper where the appellate court 
found there was no defect in the factual 
basis for the prisoner's guilty plea to ut- 
tering a forgery, as the prisoner under- 
stood the charge and also signed a petition 
to enter a guilty plea, agreeing that the 
attorney had explained the charges. 
Moore v. State, 830 So. 2d 1274 (Miss. Ct. 
App. 2002). 

Sentencing defendant to 15 years with- 
out possibility of parole, the maximum 
penalty for forgery, upon conviction for 
uttering a $35 forged check, was not un- 
constitutionally disproportionate in viola- 
tion of Federal Constitution's Eighth 
Amendment's cruel and unusual punish- 
ment clause, where sentence was imposed 



under habitual offender statute and de- 
fendant's 2 prior burglary convictions 
were not "truly non-violent" offenses; 
court noted that defendant's sentence was 
for 15 years, not life. Burt v. Puckett, 933 
F.2d 350 (5th Cir. 1991). 

A 15-year sentence without hope of pa- 
role, imposed upon a defendant as a ha- 
bitual offender, for uttering a forged check 
in the amount of $500, did not constitute 
cruel and unusual punishment. Barnwell 
v. State, 567 So. 2d 215 (Miss. 1990). 

An accused, who wrongfully obtained 
possession of a check and, after forging on 
the back of the check the name of the 
payee, exhibited the same to a corpora- 
tion, representing it to be a genuine in- 
strument, and obtained the face value 
thereof, was guilty of the crime of uttering 
and publishing a forged check knowing it 
to be forged. Osby v. State, 229 Miss. 660, 
91 So. 2d 748 (1957). 

To constitute offense of uttering forged 
instrument, bill, or coin, knowledge of 
forgery on part of accused is necessary. 
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Keyes v. State, 166 Miss. 316, 148 So. 361 
(1933). 

2. Indictment, 

An indictment charging forgery was 
sufficient where it contained all of the 
elements necessary to charge the offense. 
Veal v. State, 357 So. 2d 943 (Miss. 1978). 

A defendant who was shown by testimony 
to have induced another to forge the name of 
the payee on a check, was not entitled to 
acquittal of the forgery charged in the in- 
dictment on the theory that the indictment 
did not inform the defendant that he was 
being tried as an accessory before the fact of 
forgery, since, as an accessory before the 
fact, the defendant was considered a princi- 
pal under Code 1942, § 1995. Ellis v. State, 
255 So. 2d 325 (Miss. 1971). 

A conviction on an indictment charging 
the defendant with the crime of uttering 
and publishing as true a forged check, 
knowing the instrument to be forged, was 
not sustained by proof that he was found 
in possession of a check upon which an 
indorsement had been forged. Cogsdell v. 
State, 183 Miss. 826, 185 So. 206 (1938). 

3. Evidence. 

Evidence supported defendant's convic- 
tion of uttering forgery because (1) the 
checks presented to a check cashing busi- 
ness were in defendant's prior possession; 
(2) defendant admitted to knowledge and 
involvement in a check-cashing scheme; 
and (3) there was no record of an account 
at a bank belonging to the business that 
issued the check which defendant actually 
cashed, and no evidence that the company 
even existed. Jones v. State, 130 So. 3d 
519 (Miss. Ct. App. 2013), writ of certio- 
rari denied by 131 So. 3d 577, 2014 Miss. 
LEXIS 65 (Miss. 2014). 

Where defendant testified that an em- 
ployee gave him fifty dollars to cash a 
payroll check because the employee did 
not have the appropriate identification to 
cash the check, defendant's conviction for 
uttering a forgery was supported by suffi- 
cient evidence because an employer testi- 
fied that he did not authorize anyone to 
write the check to defendant and defen- 
dant's testimony that he empathized with 
the employee's situation and that he went 
to talk to the employer after hearing that 
the check was stolen did not sufficiently 



demonstrate defendant's lack of guilty 
knowledge and criminal intent. 
McGlasten v. State, 109 So. 3d 620 (Miss. 
Ct. App. 2013). 

Defendant's convictions for uttering a 
forgery under Miss. Code Ann. § 97-21-1 
and for conspiracy under Miss. Code Ann. 
§ 97-1-1 were affirmed because there was 
sufficient evidence for the jury to find that 
defendant possessed the forged checks 
and attempted to pass these checks off as 
true and although the co-conspirator was 
an admitted drug addict, his testimony 
was not self-contradictory or thoroughly 
impeached. Nelson v. State, 32 So. 3d 534 
(Miss. Ct. App. 2009), writ of certiorari 
denied by 31 So. 3d 1217, 2010 Miss. 
LEXIS 186 (Miss. 2010). 

Motion for post-conviction relief was de- 
nied in a case where defendant pled guilty 
to uttering a forgery because a claim that 
the charge should have been for false 
pretenses instead was procedurally 
barred under Miss. Code Ann. § 99-39- 
21(1) since the issue was not raised in the 
plea; despite the bar, the issue was 
meritless because defendant admitted in 
the plea colloquy that she knowingly cre- 
ated a fictitious name for use on a bank 
account and presented a check drawn on 
that account for payment at a retail store. 
Tate v. State, 961 So. 2d 763 (Miss. Ct. 
App. 2007). 

Evidence was sufficient to sustain de- 
fendant's conviction for forgery; a conve- 
nience store clerk testified that defendant 
presented a check at the convenience store 
for cashing. The check was not issued in 
the ordinary course of business; the evi- 
dence, taken in its entirety, showed that 
defendant knew that the check was 
forged. Duhart v. State, 927 So. 2d 768 
(Miss. Ct. App. 2006). 

Defendant's motion for a peremptory 
instruction and a judgment notwithstand- 
ing the verdict was properly denied by the 
trial court where considering the strength 
of all inferences and circumstances of pos- 
session by defendant of the victim's check, 
together with his attempt to negotiate the 
check at the bank, the jury was fully 
warranted in concluding that defendant 
was guilty of uttering a forged instrument 
and petit larceny. Miles v. State, 864 So. 
2d 963 (Miss. Ct. App. 2003). 

State succeeded in proving all of the 
elements of the crime of uttering a forgery 
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where there was no dispute that the check 
presented at the bank for deposit was in 
defendant's possession prior to being pre- 
sented and defendant did not offer evi- 
dence that there was another person who 
allegedly presented the check to defen- 
dant in exchange for an automobile; de- 
fendant presented nothing to explain sat- 
isfactorily his possession of the forgery. 
Cannady v. State, 855 So. 2d 1000 (Miss. 
Ct. App. 2003), writ of certiorari denied by 
859 So. 2d 1017, 2003 Miss. LEXIS 496 
(Miss. 2003). 

Evidence was sufficient to support a 
conviction where (1) the defendant 
claimed that he was only helping a young 
man by picking up things the young man 
had dropped, but (2) all of the witnesses 
for the state testified it was in fact the 
defendant who stood at the customer ser- 
vice counter and offered a check to be 
cashed, (3) none of the witnesses for the 
state testified that there was any young 
man there at all, and (4) the state, in 
addition, put on evidence that the defen- 
dant asked for the check to be cashed, that 
he provided false identification when 
asked for it, and that he even endorsed the 
check in the plain sight of the store owner. 
Wiseman v. State, 771 So. 2d 977 (Miss. 
Ct. App. 2000). 

In a forgery prosecution, a witness' re- 
viewing of a photograph of the forgery 
suspect taken by a store security system 
at the time that the suspect cashed the 
forged check did not impermissibly taint 
the witness' in-court identification of the 
defendant so as to render it inadmissible. 
Such photographs may properly be used to 
refresh the recollection of an eyewitness 
since they show the person who actually 
committed the crime as opposed to some 
possible suspect in the police files. George 
v. State, 521 So. 2d 1287 (Miss. 1988). 

Evidence that the signee is a fictitious 
person is admissible to show that the 
instrument is a forgery. Sanders v. State, 
219 So. 2d 913 (Miss. 1969), cert, denied, 
396 U.S. 913, 90 S. Ct. 228, 24 L. Ed. 2d 
188 (1969). 

Where an indictment, charging the ac- 
cused with the crime of uttering and pub- 
lishing a forged check, knowing it to be 
forged, alleged that the check was cashed 
by a corporation, it was not reversible 



error to permit the cashier of the company 
to testify orally that the company was a 
corporation. Osby v. State, 229 Miss. 660, 
91 So. 2d 748 (1957). 

In prosecution for crime of uttering and 
publishing as true, with intent to defraud, 
a forged and counterfeit check, knowing 
such instrument to be forged, evidence 
that a name signed to an instrument is 
that of a fictitious person is admissible to 
prove that the instrument is a forgery. 
Coward v. State, 223 Miss. 538, 78 So. 2d 
605 (1955). 

In a prosecution for the crime of utter- 
ing and publishing as true, with intent to 
defraud, a forged and counterfeit check, 
knowing such an instrument to be forged, 
evidence by persons so situated that they 
would probably know the signer if she 
existed is admissible and they may testify 
that they did not know of any such person. 
Coward v. State, 223 Miss. 538, 78 So. 2d 
605 (1955). 

Knowledge on part of accused that bill 
uttered by him was forged may be sup- 
plied by circumstantial evidence. Keyes v. 
State, 166 Miss. 316, 148 So. 361 (1933). 

Evidence held insufficient to support 
conviction under indictment charging ut- 
tering of United States government note 
which had been raised or altered. Keyes v. 
State, 166 Miss. 316, 148 So. 361 (1933). 

4. Instructions. 

An instruction for the prosecution, 
granted in a trial of an indictment under 
Code 1942, § 2179, which stated the ele- 
ments of the offense in the alternative 
that the defendant either knew, or had 
reasonable reason to believe, that he was 
uttering a forged instrument would ordi- 
narily be fatally defective, for the lan- 
guage of the section requires that the 
person uttering the instrument must 
know it to be forged; but such defect may 
be cured by properly phrased instructions 
granted on behalf of the defendant. Pierce 
v. State, 213 So. 2d 769 (Miss. 1968). 

5. Sentencing considerations. 

Motion for post-conviction relief was 
properly dismissed based on an allegation 
of ineffective assistance of counsel be- 
cause defendant was correctly informed of 
the 10-year maximum penalty for uttering 
forgery; however, the case was remanded 



983 



§ 97-21-61 



Crimes 



for resentencing because plain error was 
committed when a trial court improperly 
imposed a 15-year sentence. Jefferson v. 
State, 958 So. 2d 1276 (Miss. Ct. App. 
2007). 

Because defendant did not receive a 
suspended sentence, his sentence was not 
illegal under Miss. Code Ann. § 47-7- 
33(1) (Rev. 2004), and therefore his peti- 
tion for post-conviction relief was properly 
dismissed as untimely, as it was not filed 
until March 2005; under Miss. Code Ann. 
§ 99-39-5(2), defendant only had until 
June 5, 2003, to file his motion for 



postconviction relief, and two years' incar- 
ceration plus one year of supervision did 
not exceed 15 years, the maximum sen- 
tence for uttering a forgery. King v. State, 
929 So. 2d 373 (Miss. Ct. App. 2006). 

Court did not improperly rely on evi- 
dence of a prior criminal conviction to 
justify the length of the sentence in defen- 
dant's forgery case where defendant had 
two prior felony convictions, a pending 
charge of possession of paraphernalia, and 
numerous arrests. Swindle v. State, 881 
So. 2d 174 (Miss. 2004). 



RESEARCH REFERENCES 



ALR. Forgery: use of fictitious or as- Am Jur. 20 Am. Jur. 2d, Counterfeiting 

sumed name. 49 A.L.R.2d 852. §§ 4, 5. 

Falsifying of money order as forgery. 65 36 Am. Jur. 2d, Forgery §§ 24, 25. 

A.L.R.3d 1307. CJS. 20 C.J.S., Counterfeiting §§ 9, 10. 

§ 97-21-61. Warrants on state treasury, United States trea- 
sury, or county, city, town or village treasury. 

If any person shall falsely or fraudulently make, forge, or alter any 
writing, being, or pretending to be, an auditor's warrant on the state treasury, 
or any order or warrant on the treasury of this state or the treasury of the 
United States, or of any county, or of any city, town, or village, with intent to 
defraud the state, the United States, or any county, city, village, or town, or any 
person, he shall be guilty of forgery. 

SOURCES: Codes, 1857, ch. 64, art. 130; 1871, § 2594; 1880, § 2839; 1892, § 1118; 
1906, § 1199; Hemingway's 1917, § 929; 1930, § 956; 1942, § 2186. 

Editor's Note — Section 7-7-2, as added by Laws, 1984, chapter 488, § 90, and 
amended by Laws, 1985, chapter 455, § 14, Laws 1986, chapter 499, § 1, provided, at 
subsection (2) therein, that the words "state auditor of public accounts," "state auditor", 
and "auditor" appearing in the laws of the state in connection with the performance of 
auditor's functions transferred to the state fiscal management board, shall be the state 
fiscal management board, and, more particularly, such words or terms shall mean the 
state fiscal management board whenever they appear. Thereafter, Laws, 1989, chapter 
532, § 2, amended § 7-7-2 to provide that the words "State Auditor of Public Accounts," 
"State Auditor" and "Auditor" appearing in the laws of this state in connection with the 
performance of Auditor's functions shall mean the State Fiscal Officer, and, more 
particularly, such words or terms shall mean the State Fiscal Officer whenever they 
appear. Subsequently, Laws, 1989, ch. 544, § 17, effective July 1, 1989, and codified as 
§ 27-104-6, provides that wherever the term "State Fiscal Officer" appears in any law 
it shall mean "Executive Director of the Department of Finance and Administration". 

Cross References — Warrants by State Fiscal Officer, see § 7-7-15. 

Requirement of warrant for receipts or payments by state treasurer, see § 7-9-13. 

Issuance of county bonds and notes, see §§ 19-9-1 et seq. 

Issuance of municipal warrants, see § 21-39-13. 

Nature and sufficiency of intent to defraud, see § 97-21-27. 



984 



Forgery and Counterfeiting 



§ 97-21-63 



Penalty for forgery, see § 97-21-33. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

RESEARCH REFERENCES 

Am Jur. 36 Am. Jur. 2d, Forgery § 34. 
CJS. 20 C.J.S., Counterfeiting §§ 1 et 
seq. 

§ 97-21-63. Will, deed, certificate of acknowledgment or proof 
of recordable instrument. 

Every person who shall be convicted of having forged, counterfeited, or 
falsely altered any will of real or personal property, or any deed or other 
instrument, being or purporting to be the act of another by which any right or 
interest in real or personal property shall be or purport to be transferred, 
conveyed, or in any way changed or affected; or any certificate or indorsement 
of the acknowledgment of any person of any deed or other instrument which by 
law may be recorded, made or purporting to have been made by any officer duly 
authorized to make such certificate or indorsement; or any certificate of the 
proof of any deed or other instrument which by law may be recorded, made or 
purporting to have been made by any officer duly authorized to make such 
certificate, with intent to defraud, shall be guilty of forgery. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(22); 1857, ch. 64, art. 
107; 1871, § 2571; 1880, § 2817; 1892, § 1093; 1906, § 1174; Hemingway's 
1917, § 904; 1930, § 931; 1942, § 2160. 

Cross References — Before whom oaths may be taken, see § 11-1-1. 

Notaries public, see §§ 25-33-1 et seq. 

Land and conveyances, see §§ 89-1-1 et seq. 

Acknowledgments, see §§ 89-3-1 et seq. 

Wills and testaments, see §§ 91-5-1 et seq. 

Executors and administrators, see §§ 91-7-1 et seq. 

Testing validity of will within two years, see § 91-7-23. 

Credit card forgery, see § 97-19-17. 

False certification of acknowledgment or proof of deed or other recordable instru- 
ment, see § 97-21-7. 
Nature and sufficiency of intent to defraud, see § 97-21-27. 
Penalty for forgery, see § 97-21-33. 

Falsification of record of will, conveyance, etc., see § 97-21-45. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 

1. In general. and does not preclude prosecution under 

The enactment of Code 1942, § 2148.5, the general forgery statute of a defendant 

dealing specifically with fraudulent use of charged with using a stolen credit card to 

credit cards does not pre-empt the field obtain goods and signing the credit card 



985 



§ 97-21-101 



Crimes 



owner's name to the credit card slip or 
invoice. McCrory v. State, 210 So. 2d 877 
(Miss. 1968). 

To constitute "forgery," there must be 
false making or alteration of written in- 
strument and fraudulent intent, and in- 
strument must be apparently capable of 
effecting fraud. State v. Ellis, 161 Miss. 
361, 137 So. 102 (1931). 

Deed not under seal purporting to have 
been executed prior to the abolishment of 
private seals was a proper subject of forg- 
ery. State v. Saucier, 102 Miss. 887, 60 So. 
3 (1912). 



Alteration of existing instrument may 
constitute forgery. Donaldson v. State, 102 
Miss. 346, 59 So. 99 (1912). 

Instrument alleged to be forged, if avail- 
able, must be produced in evidence. Deal 
v. State, 96 Miss. 82, 50 So. 495 (1909). 

Forgery is not committed by the act of 
inducing one to sign a conveyance of land 
on false representations that the paper 
was a pension paper. The act under the 
common law was that of a cheat or 
swindle. Johnson v. State, 87 Miss. 502, 39 
So. 692 (1906). 



RESEARCH REFERENCES 

ALR. Admissibility, in forgery prosecu- written words, as forgery. 64 A.L.R.2d 

tion, of other acts of forgery. 34 A.L.R.2d 1029. 

777. Am Jur. 36 Am. Jur. 2d, Forgery §§ 26- 

What are "forgeries" within coverage of 34. 

forgery bond or insurance. 52 A.L.R.2d CJS> 37 c.J.S., Forgery §§ 24-32 
207. 

Alteration of figures indicating amount 
of check, bill, or note, without change in 



Article 2. 

Forfeiture of Property for Violations of Trademark and Recordings Laws. 



Sec. 

97-21-101. Property used in trademark and recordings violations subject to civil 

forfeiture; who may institute proceedings. 
97-21-103. Seizure and forfeiture proceedings; determination of property owner; 

determination of existence of parties with security interests affecting 

property; notice to holders of security interests; hearing; disposition of 

forfeited property and proceeds. 

§ 97-21-101. Property used in trademark and recordings vio- 
lations subject to civil forfeiture; who may institute pro- 
ceedings. 

(1) All property, real or personal, including money, used in the course of, 
intended for use in the course of, derived from, or realized through, conduct in 
violation of Section 97-21-53, 97-21-55, 97-21-57 or 97-23-89 is subject to civil 
forfeiture to the state pursuant to the provisions of Section 97-21-103; 
provided, however, that a forfeiture of personal property encumbered by a bona 
fide security interest or real property encumbered by a bona fide mortgage, 
deed of trust, lien or encumbrance of record shall be subject to the interest of 
the secured party or subject to the interest of the holder of the mortgage, deed 
of trust, lien or encumbrance of record if such secured party or holder neither 
had knowledge of or consented to the act or omission. 
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(2) Property subject to forfeiture may be seized by law enforcement 
officers upon process issued by any appropriate court having jurisdiction over 
the property Seizure without process may be made if: 

(a) The seizure is incident to an arrest or a search under a search 
warrant or an inspection under a lawful administrative inspection; 

(b) The property subject to seizure has been the subject of a prior 
judgment in favor of the state in a criminal injunction or forfeiture 
proceeding based upon this article. 

(3) The Attorney General, any district attorney or any state agency 
having jurisdiction over conduct in violation of Section 97-21-53, 97-21-55, 
97-21-57 or 97-23-89 may institute civil proceedings under this section. In any 
action brought under this section, the circuit court shall proceed as soon as 
practicable to the hearing and determination. Pending final determination, the 
circuit court may at any time enter such injunctions or restraining orders, or 
take such actions, including the acceptance of satisfactory performance bonds, 
as the court may deem proper. 

(4) Any aggrieved person may institute a civil proceeding against any 
person or enterprise convicted of engaging in activity in violation of Section 
97-21-53, 97-21-55, 97-21-57 or 97-23-89. In such proceeding, relief shall be 
granted in conformity with the principles that govern the granting of injunc- 
tive relief from threatened loss or damage in other civil cases, except that no 
showing of immediate and irreparable injury, loss or damage to the person 
shall have to be made. 

(5) The Attorney General may, upon timely application, intervene in any 
civil action or proceeding brought under this section if he certifies that, in his 
opinion, the action or proceeding is of general public importance. In such action 
or proceeding, the state shall be entitled to the same relief as if the Attorney 
General instituted the action or proceeding. 

(6) Notwithstanding any other provision of law, a criminal or civil action 
or proceeding under this article may be commenced at any time within five (5) 
years after the conduct in violation of law terminates or the cause of action 
accrues. If a criminal prosecution or civil action or other proceeding is brought, 
or intervened in, to punish, prevent or restrain any violation of law, the 
running of the period of limitations prescribed by this section with respect to 
any cause of action arising under this section which is based, in whole or in 
part, upon any matter complained of in any such prosecution, action or 
proceeding shall be suspended during the pendency of such prosecution, action 
or proceeding and for two (2) years following its termination. 

(7) The application of one (1) civil remedy under any provision of this 
article shall not preclude the application of any other remedy, civil or criminal, 
under this article or any other provision of law. Civil remedies under this 
article are supplemental. 

SOURCES: Laws, 2011, ch. 346, § 1, eff from and after July 1, 2011. 
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§ 97-21 »103, Seizure and forfeiture proceedings; determina- 
tion of property owner; determination of existence of par- 
ties with security interests affecting property; notice to 
holders of security interests; hearing; disposition of for- 
feited property and proceeds. 

(1) When any property is seized pursuant to Section 97-21-101, proceed- 
ings under this section shall be instituted promptly. 

(2) (a) A petition for forfeiture shall be filed promptly in the name of the 
State of Mississippi with the clerk of the circuit court of the county in which 
the seizure is made. A copy of such petition shall be served upon the 
following persons by service of process in the same manner as in civil cases: 

(i) The owner of the property, if address is known; 

(ii) Any secured party who has registered his lien or filed a financing 
statement as provided by law, if the identity of such secured party can be 
ascertained by the state by making a good faith effort to ascertain the 
identity of such secured party as described in paragraphs (b), (c), (d), (e) 
and (f) of this subsection; 

(hi) Any other bona fide lienholder or secured party or other person 
holding an interest in the property in the nature of a security interest of 
whom the state has actual knowledge; 

(iv) A holder of a mortgage, deed of trust, lien or encumbrance of 
record, if the property is real estate by making a good faith inquiry as 
described in paragraph (g) of this section; and 

(v) Any person in possession of property subject to forfeiture at the 
time that it was seized. 

(b) If the property is a motor vehicle susceptible of titling under the 
Mississippi Motor Vehicle Title Law and if there is any reasonable cause to 
believe that the vehicle has been titled, the state shall make inquiry of the 
Department of Revenue as to what the records of the Department of Revenue 
show as to who is the record owner of the vehicle and who, if anyone, holds 
any lien or security interest which affects the vehicle. 

(c) If the property is a motor vehicle and is not titled in the State of 
Mississippi, then the state shall attempt to ascertain the name and address 
of the person in whose name the vehicle is licensed, and if the vehicle is 
licensed in a state which has in effect a certificate of title law, the state shall 
make inquiry of the appropriate agency of that state as to what the records 
of the agency show as to who is the record owner of the vehicle and who, if 
anyone, holds any lien, security interest, or other instrument in the nature 
of a security device which affects the vehicle. 

(d) If the property is of a nature that a financing statement is required 
by the laws of this state to be filed to perfect a security interest affecting the 
property and if there is any reasonable cause to believe that a financing 
statement covering the security interest has been filed under the laws of this 
state, the state shall make inquiry of the appropriate office designated in 
Section 75-9-501 as to what the records show as to who is the record owner 
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of the property and who, if anyone, has filed a financing statement affecting 
the property. 

(e) If the property is an aircraft or part thereof and if there is any 
reasonable cause to believe that an instrument in the nature of a security 
device affects the property, then the state shall make inquiry of the 
administrator of the Federal Aviation Administration as to what the records 
of the administrator show as to who is the record owner of the property and 
who, if anyone, holds an instrument in the nature of a security device which 
affects the property. 

(f) In the case of all other personal property subject to forfeiture, if there 
is any reasonable cause to believe that an instrument in the nature of a 
security device affects the property, then the state shall make a good faith 
inquiry to identify the holder of any such instrument. 

(g) If the property is real estate, the state shall make inquiry at the 
appropriate places to determine who is the owner of record and who, if 
anyone is a holder of a bona fide mortgage, deed of trust, lien or encum- 
brance. 

(h) In the event the answer to an inquiry states that the record owner 
of the property is any person other than the person who was in possession of 
it when it was seized, or states that any person holds any lien, encumbrance, 
security interest, other interest in the nature of a security interest, mortgage 
or deed of trust which affects the property, the state shall cause any record 
owner and also any lienholder, secured party, other person who holds an 
interest in the property in the nature of a security interest, or holder of an 
encumbrance, mortgage or deed of trust which affects the property to be 
named in the petition of forfeiture and to be served with process in the same 
manner as in civil cases. 

(i) If the owner of the property cannot be found and served with a copy 
of the petition of forfeiture, or if no person was in possession of the property 
subject to forfeiture at the time that it was seized and the owner of the 
property is unknown, the state shall file with the clerk of the court in which 
the proceeding is pending an affidavit to such effect, whereupon the clerk of 
the court shall publish notice of the hearing addressed to "the Unknown 

Owner of ," filling in the blank space with a reasonably detailed 

description of the property subject to forfeiture. Service by publication shall 
contain the other requisites prescribed in Section 11-33-41, and shall be 
served as provided in Section 11-33-37 for publication of notice for attach- 
ments at law. 

(j) No proceedings instituted pursuant to the provisions of this article 
shall proceed to hearing unless the judge conducting the hearing is satisfied 
that this section has been complied with. Any answer received from an 
inquiry required by paragraphs (b) through (g) of this section shall be 
introduced into evidence at the hearing. 

(3)(a) An owner of property that has been seized shall file a verified 
answer within twenty (20) days after the completion of service of process. If 
no answer is filed, the court shall hear evidence that the property is subject 
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to forfeiture and forfeit the property to the state. If an answer is filed, a time 
for hearing on forfeiture shall be set within thirty (30) days of filing the 
answer or at the succeeding term of court if court would not be in progress 
within thirty (30) days after filing the answer. Provided, however, that upon 
request by the state or the owner of the property, the court may postpone 
said forfeiture hearing to a date past the time any criminal action is pending 
against said owner. 

(b) If the owner of the property has filed a verified answer denying that 
the property is subject to forfeiture, then the burden is on the state or the 
jurisdiction instituting proceedings to prove that the property is subject to 
forfeiture. The burden of proof placed upon the state or the jurisdiction 
instituting proceedings shall be clear and convincing proof. However, if no 
answer has been filed by the owner of the property, the petition for forfeiture 
may be introduced into evidence and is prima facie evidence that the 
property is subject to forfeiture. 

(c) At the hearing any claimant of any right, title, or interest in the 
property may prove his lien, encumbrance, security interest, other interest 
in the nature of a security interest, mortgage or deed of trust to be bona fide 
and created without knowledge or consent that the property was to be used 
so as to cause the property to be subject to forfeiture. 

(d) If it is found that the property is subject to forfeiture, then the judge 
shall forfeit the property to the state or the jurisdiction instituting proceed- 
ings. However, if proof at the hearing discloses that the interest of any bona 
fide lienholder, secured party, other person holding an interest in the 
property in the nature of a security interest or any holder of a bona fide 
encumbrance, mortgage or deed of trust is greater than or equal to the 
present value of the property, the court shall order the property released to 
him. If such interest is less than the present value of the property and if the 
proof shows that the property is subject to forfeiture, the court shall order 
the property forfeited to the state or the jurisdiction instituting proceedings. 

(4)(a) All personal property, including money, which is forfeited to the 
state or the jurisdiction instituting proceedings and is not capable of being 
sold at public auction shall be liquidated and the proceeds, after deduction of 
all storage and court costs, shall be forwarded to the State Treasurer and 
deposited in the General Fund of the state or in the general fund of the 
county of the jurisdiction instituting proceedings. 

(b) All real estate which is forfeited to the state or the jurisdiction 
instituting proceedings shall be sold to the highest bidder at a public auction 
to be conducted by the state or the jurisdiction instituting proceedings at 
such place, on such notice and in accordance with the same procedure, as far 
as practicable, as is required in the case of sales of land under execution of 
law. The proceeds of such sale shall first be applied to the cost and expense 
in administering and conducting such sale, then to the satisfaction of all 
mortgages, deeds of trusts, liens and encumbrances of record on such 
property. All proceeds in excess of the amount necessary for the cost of the 
sale of such land and the satisfaction of any liens thereon shall be deposited 
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in the General Fund of the State Treasury or in the general fund of the 
county of the jurisdiction instituting proceedings. 

(c) All other property that has been seized by the state or the jurisdic- 
tion instituting proceedings and that has been forfeited shall, except as 
otherwise provided, be sold at a public auction for cash by the state or the 
jurisdiction instituting proceedings to the highest and best bidder after 
advertising the sale for at least once each week for three (3) consecutive 
weeks, the last notice to appear not more than ten (10) days nor less than five 
(5) days prior to such sale, in a newspaper having a general circulation in the 
jurisdiction instituting proceedings or throughout the State of Mississippi. 
Such notices shall contain a description of the property to be sold and a 
statement of the time and place of sale. It shall not be necessary to the 
validity of such sale either to have the property present at the place of sale 
or to have the name of the owner thereof stated in such notice. The proceeds 
of the sale shall be delivered to the circuit clerk and shall be disposed of as 
follows: 

(i) To any bona fide lienholder, secured party, or other party holding 
an interest in the property in the nature of a security interest, to the 
extent of his interest; and 

(ii) The balance, if any, after deduction of all storage and court costs, 
shall be forwarded to the State Treasurer and deposited with and used as 
general funds of the state or to the jurisdiction instituting proceedings and 
deposited in the county general fund. 

(d) The Department of Revenue shall issue a certificate of title to any 
person who purchases property under the provisions of this section when a 
certificate of title is required under the laws of this state. 

SOURCES: Laws, 2011, ch. 346, § 2, eff from and after July 1, 2011. 
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Offenses Affecting Trade, Business and Professions 



Sec. 

97-23-1. False advertising and misrepresentation of nature of business. 

97-23-3. Advertising; untrue, deceptive, or misleading. 

97-23-5. Advertising; pulling down advertisements. 

97-23-7. Cotton; fraudulent packing. 

97-23-9. Cotton; seed-cotton not sold at night. 

97-23-11. Cotton; scalage; deductions from true weight of bale prohibited. 
97-23-13. Cotton; scalage; purchasers of cotton to account for actual weight. 
97-23-15. Cottonseed meal; adulterated meal to be branded. 
97-23-17. Customers, patrons or clients; right to choose or refuse to serve; penalty 
for violation. 

97-23-19. Embezzlement; by agents, bailees, trustees, servants and persons gen- 
erally. 

97-23-21. Embezzlement; evidence of debt negotiable by delivery but not deliv- 
ered. 

97-23-23. Embezzlement; buying or receiving embezzled goods. 
97-23-25. Embezzlement; property held in trust or received on contract. 
97-23-27. Embezzlement; property borrowed or hired. 

97-23-29. Enticing away servant or lessee without written consent; provisions 

applicable to minors. 
97-23-31. Insurance; acting as agent for company not complying with law. 
97-23-33. Interference with exercise of lawful trade or calling by printing or 

distributing of matter, etc. 
97-23-35. Newspapers and periodicals to print names of their editors. 
97-23-37. Oleomargarine and other imitation food to be branded. 
97-23-39. Preventing employment by force or violence; penalty. 
97-23-41. Preventing employment by force or violence; conspiracy. 
97-23-43. Profession; practicing without license. 
97-23-45 through 97-23-53. Repealed. 

97-23-55. Storage battery; unlawful to deface rental battery. 
97-23-57. Storage battery; unlawful to sell or give away rental battery. 
97-23-59. Storage battery; unlawful to retain or recharge rental battery. 
97-23-61. Storage battery; penalty. 
97-23-63 through 97-23-82. Repealed. 

97-23-83. Threats or coercion to prevent lawful conduct of business. 
97-23-85. Unlawful restraint of trade; boycott; civil liability. 
97-23-87. Unauthorized copying or sale of recordings. 

97-23-89. Sale, distribution of recordings without display of required information. 
97-23-91. Construction of Sections 97-23-87 through 97-23-91; private causes of 

action; confiscation of illegal recordings. 
97-23-92. Unauthorized use of audiovisual recording device in motion picture 

theater. 

97-23-93. Shoplifting; elements of offense; presumptions; evidence; penalties; 

aggregation of multiple offenses occurring within same jurisdiction over 
30-day period in determining gravity of offense. 

97-23-93. 1. Shoplifting; use of theft detection device remover prohibited; use of theft 
detection shielding device prohibited; activation of anti-shoplifting de- 
vice constitutes probable cause for detention. 

97-23-94. Aiding and abetting shoplifting by minor; penalty. 

97-23-94.1. Punishment for violation of Section 97-23-94. 
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97-23-95. Shoplifting; detention of suspect for questioning without incurring civil 
liability. 

97-23-96. Civil remedy for shoplifting violations; written demand prior to com- 
mencing civil proceedings; recovery from parents or legal guardians of 
minors; costs. 

97-23-97. Scalping of admission tickets at college events held on state property. 
97-23-99. Giving away of merchandise by employee without authorization of 
merchant. 

97-23-101. Laundering of monetary instruments; offense; penalties; effect of federal 
conviction. 

97-23-103. Home repair fraud; definitions; exceptions; penalties. 
97-23-105. Falsely using or producing retail sales receipts and universal product 
codes. 

97-23-107. Residential mortgage fraud; elements of offense; establishing venue; 

penalties; forfeiture of all property used in or obtained through violation 

of section; pattern of residential mortgage fraud. 
97-23-109. Mass picketing by union which obstructs or interferes with free ingress 

or egress of any person to and from any place of business or private 

residence; injunctive relief without showing of irreparable harm for 

business or property owner. 



§ 97-23-1. False advertising and misrepresentation of nature 
of business. 

(1) It shall be unlawful for any person, firm, association or corporation to 
misrepresent the true nature of its business by use of the words "manufac- 
turer," "wholesaler," "retailer," or words of similar import or for any person, 
firm, association or corporation to represent itself as selling at wholesale, or 
use the word "wholesale" in any form of sale or advertising unless such person, 
firm, association or corporation is actually selling at wholesale those items 
advertised for the purpose of resale. For the purpose of this section, the term 
"wholesale" shall be defined as a sale made for the purpose of resale by the 
purchaser on which a wholesale sales tax is charged, and not one made to a 
consuming purchaser on which a retail sales tax is charged. 

However, this section shall in nowise affect or prohibit a corporation from 
using the word "wholesale" in its corporate name even though such corporation 
also does a retail business. However, if it does a retail business, it must 
indicate in its advertisements that such business is being conducted by its 
retail division, or that such advertised products are to be sold only at retail. 

(2) The violation of this section shall constitute a misdemeanor, and any 
person or firm convicted of violating this section shall be fined not less than one 
hundred dollars ($100.00) nor more than five hundred dollars ($500.00). 

SOURCES: Codes, 1942, § 2144.3; Laws, 1962, ch. 315, §§ 1, 2. 

Cross References — White-collar crime investigation, see § 7-5-59. 
False and misleading advertisements, see § 97-23-3. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 
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RESEARCH REFERENCES 

ALR. Validity, construction, and effect 1A Am. Jur. PI & Pr Forms (Rev), Ad- 
of state legislation regulating or control- vertising, Forms 31 et seq. (false and 
ling "bait-and-switch" or "disparagement" misleading advertising), 
advertising or sales practices. 50 A.L.R.3d 18 Am. Jur. Proof of Facts 2d 265, Un- 
1008. f a i r Competition — Appropriation of Corn- 
Advertising agency as subject to FTC pe titor's Advertising Matter, Methods, or 
order under 15 USCS § 45 for false or Slogan. 

deceptive representations in its advertise- CJS 35 c j s ? False p ret enses §§ 20, 

ments for client's product. 47 A.L.R. Fed. go 

393. 

Am Jur. 32 Am. Jur. 2d, False Pre- 
tenses § 97. 

§ 97-23-3. Advertising; untrue, deceptive, or misleading. 

Any person who, with intent to sell or in any way dispose of merchandise, 
securities, service, or anything offered by such person, directly or indirectly, to 
the public for sale or distribution, or who, with intent to increase the 
consumption of or demand for such merchandise, securities, service or other 
thing, or to induce the public in any manner to enter into any obligation 
relating thereto, or to acquire title thereto, or an interest therein, makes, 
publishes, disseminates, circulates or places before the public, or causes, 
directly or indirectly, to be made, published, disseminated, circulated or placed 
before the public within the state, in a newspaper or other publication, or in 
the form of a book, notice, handbill, poster, bill, circular, pamphlet or letter, or 
by a label affixed to the merchandise or its container, or in any other way, an 
advertisement of any sort regarding merchandise, securities, service or any- 
thing so offered to the public, which advertisement contains any assertion, 
representation or statement of fact which is untrue, deceptive or misleading, 
including but not limited to representing himself as selling at wholesale unless 
he is actually selling at wholesale those items so represented, and which such 
person knew, or might on reasonable investigation have ascertained to be 
untrue, deceptive or misleading, shall be punished by a fine of not more than 
five hundred dollars ($500.00), and the offending person, whether found guilty 
or not, may be held civilly responsible in tort for damages to persons or 
property proximately resulting from a violation of this section. This section 
shall not apply to any owner, publisher, printer, agent or employee of a 
newspaper or other publication, periodical or circular, or to any agent of the 
advertiser who in good faith and without knowledge of the falsity or deceptive 
character thereof publishes, causes to be published, or participates in the 
publication of such advertisement. Firms with the word "wholesale" in their 
corporate title are not in violation of this section so long as they identify the 
sales as being made by their retail division. 

SOURCES: Codes, 1942, § 2003.5; Laws, 1962, ch. 317, eff from and after July 1, 
1962. 
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Cross References — White-collar crime investigation, see § 7-5-59. 

False advertising and misrepresentation of nature of business, see § 97-23-1. 



JUDICIAL DECISIONS 



1. In general. 

Because plaintiff former smoker identi- 
fied no representations about defendant 
tobacco producers' cigarettes, much less 
any that were untrue, deceptive, or mis- 
leading, and conceded the advertising was 
not or misleading and that it did not cause 
her to start or continue smoking, a false 
advertising claim under Miss. Code Ann. 
§ 97-23-3 failed. Woods v. R.J. Reynolds 
Tobacco Co., — F. Supp. 2d — , 2009 U.S. 
Dist. LEXIS 51565 (S.D. Miss. June 18, 
2009). 

The plaintiffs were properly denied 
leave to amend the complaint in order to 
add a claim for misleading and deceptive 
advertising practices in relation to the 
home they rented where the advertise- 
ment for the home merely described the 
nature of the house in general terms, and 
no representations were made in the ad 
the defects alleged by the plaintiffs. 
Sweatt v. Murphy, 733 So. 2d 207 (Miss. 
1998). 

Allegation that advertisement for stu- 
dent loans was misleading because pri- 
mary purpose was to sell life insurance 
states claim under this section; punitive 
damages are not available where evidence 
in case does not support claim for fraud 
and is sufficient under statute only be- 
cause statute allows recovery for advertis- 
ing which is merely "misleading" as op- 



posed to fraudulent. Watson v. First 
Commonwealth Life Ins. Co., 686 F. Supp. 
153 (S.D. Miss. 1988). 

Allegations that insurance company's 
advertisement for student loans was mis- 
leading because primary purpose of adver- 
tisement was to sell life insurance states 
claim under Miss. Code Annotated § 97- 
23-3, only because statute allows recovery 
for advertising which is merely "mislead- 
ing" as opposed to fraudulent. Watson v. 
First Commonwealth Life Ins. Co., 686 F. 
Supp. 153 (S.D. Miss. 1988). 

The statement in an advertisement is- 
sued by a supermarket in which it was 
stated that a notary had "purchased" prod- 
ucts in a competitor's market as part of a 
comparison shopping endeavor when, in 
fact, the notary had merely accompanied 
an employee of the supermarket who 
made the purchases, did not constitute a 
violation of the statute where the portion 
of the advertisement concerning the nota- 
ry's role had been an insignificant part of 
the ad, had been placed in a small area in 
an inconspicuous spot, and had only veri- 
fied that the ad had been correct according 
to him and where there was no proof that 
any customers had in any way been mis- 
led or deceived by the misstatement which 
was subsequently corrected. Dixieland 
Food Stores, Inc. v. Kelly's Big Star, Inc., 
391 So. 2d 633 (Miss. 1980). 



RESEARCH REFERENCES 



ALR. Validity, construction, and effect 
of state legislation regulating or control- 
ling "bait-and-switch" or "disparagement" 
advertising or sales practices. 50 A.L.R.3d 
1008. 

What constitutes "false advertising" of 
food products or cosmetics within §§ 5 
and 12 of the Federal Trade Commission 
Act (15 USCS §§ 45, 52). 50 A.L.R. Fed. 
16. 



Am Jur. 3 Am. Jur. 2d, Advertising 
§§ 3, 15. 

32 Am. Jur. 2d, False Pretenses § 97. 
CJS. 35 C.J.S., False Pretenses §§ 30, 
31. 

Law Reviews. Robinson III, Missis- 
sippi Statutory Claims for False Advertis- 
ing, 20 Miss. C. L. Rev. 165 (Fall, 1999). 
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§ 97-23-5. Advertising; pulling down advertisements. 

If any person shall pull down any advertisement authorized by law, he 
shall, on conviction thereof, be fined not more than five hundred dollars, or be 
imprisoned not more than six months. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 1(74); 1857, ch. 64, art. 337; 
1871, § 2830; 1880, § 2702; 1892, § 958; 1906, § 1034; Hemingway's 1917, 
§ 759; 1930, § 777; 1942, § 2003. 

§ 97-23-7. Cotton; fraudulent packing. 

If any person shall fraudulently pack or bale any cotton, he shall, on 
conviction thereof, be fined not more than five hundred dollars, or imprisoned 
in the county jail not more than six months, or both. 

SOURCES: Codes, Hutchinson's 1848, ch. 56, art. 12; 1857, ch. 64, art. 65; 1871, 
§ 2720; 1880, § 2762; 1892, § 1011; 1906, § 1088; Hemingway's 1917, § 814; 
1930, § 837; 1942, § 2063. 

Cross References — Regulation of cotton gins, see §§ 75-41-1 et seq. 

§ 97-23-9. Cotton; seed-cotton not sold at night. 

Any person who shall buy, sell, or exchange or receive or deliver, in 
pursuance of any contract of sale or exchange, any cotton in the seed or ginned 
and not baled, between sunset on one day and sunrise on the next, shall, upon 
conviction, be punished as for a misdemeanor. 

SOURCES: Codes, 1880, § 2763; 1892, § 1012; 1906, § 1089; Hemingway's 1917, 
§ 815; 1930, § 838; 1942, § 2064. 

§ 97-23-11. Cotton; scalage; deductions from true weight of 
bale prohibited. 

If any purchaser or weigher of cotton shall deduct from the true weight of 
any bale or package thereof any amount whatever, as scalage, with intent to 
diminish the sum to be paid or credited to the seller, he shall be guilty of a 
misdemeanor, and, on conviction, shall be fined not less than ten dollars nor 
more than twenty dollars. 

SOURCES: Codes, 1892, § 1296; 1906, § 1370; Hemingway's 1917, § 1106; 1930, 
§ 1135; 1942, § 2372; Laws, 1888, p. 91. 

Cross References — Cotton weigher's register of cotton weighed, see § 75-41-3. 
Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 
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§ 97-23-13. Cotton; scalage; purchasers of cotton to account 
for actual weight. 

If any purchaser of cotton shall fail to account to the seller for the actual 
weight of the cotton bought, except where the amount of the deduction is 
agreed upon between them, or adjudged by a disinterested person for them, he 
shall be guilty of a misdemeanor, and, on conviction, shall be punished as 
prescribed in the last section. 

SOURCES: Codes, 1892, § 1297; 1906, § 1371; Hemingway's 1917, § 1107; 1930, 
§ 1136; 1942, § 2373; Laws, 1888, p 91. 

Cross References — Cotton weigher's register of cotton weighed, see § 75-41-3. 

§ 97-23-15. Cottonseed meal; adulterated meal to be branded. 

It shall be unlawful for any person or corporation to adulterate any 
cottonseed meal with hulls, sawdust or anything else, without noting such 
adulteration in plain and legible characters on each sack, and it shall be 
unlawful for any person to sell or barter in this state any cottonseed meal 
adulterated with sawdust or anything else without such adulteration being 
noted in plain and legible characters on each sack or receptacle thereof. Any 
person or corporation violating the foregoing provisions of this section shall be 
guilty of a misdemeanor, and, on conviction, shall be fined in a sum not less 
than one hundred nor more than one thousand dollars. 

SOURCES: Codes, 1906, § 1317; Hemingway's 1917, § 1050; 1930, § 840; 1942, 
§ 2066; Laws, 1912, ch. 138. 

Cross References — Penalty for violation of commercial fertilizer regulations, see 
§ 75-47-37. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

JUDICIAL DECISIONS 

1. In general. Code 1906, § 1317, not repealed by Acts 

This provision has been held constitu- 1908, ch. 107 § 14. Alcorn Cotton Oil Co. 
tional. Alcorn Cotton Oil Co. v. State, 100 v. State, 100 Miss. 299, 56 So. 397 (1911). 
Miss. 299, 56 So. 397 (1911). 

§ 97-23-17. Customers, patrons or clients; right to choose or 
refuse to serve; penalty for violation. 

(1) Every person, firm or corporation engaged in any public business, 
trade or profession of any kind whatsoever in the State of Mississippi, 
including, but not restricted to, hotels, motels, tourist courts, lodging houses, 
restaurants, dining room or lunch counters, barber shops, beauty parlors, 
theatres, moving picture shows, or other places of entertainment and amuse- 
ment, including public parks and swimming pools, stores of any kind wherein 
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merchandise is offered for sale, is hereby authorized and empowered to choose 
or select the person or persons he or it desires to do business with, and is 
further authorized and empowered to refuse to sell to, wait upon or serve any 
person that the owner, manager or employee of such public place of business 
does not desire to sell to, wait upon or serve. The provisions of this section shall 
not apply to corporations or associations engaged in the business of selling 
electricity, natural gas, or water to the general public, or furnishing telephone 
service to the public. 

(2) Any public place of business may, if it so desires, display a sign posted 
in said place of business serving notice upon the general public that "the 
management reserves the right to refuse to sell to, wait upon or serve any 
person," however, the display of such a sign shall not be a prerequisite to 
exercising the authority conferred by this section. 

(3) Any person who enters a public place of business in this state, or upon 
the premises thereof, and is requested or ordered to leave therefrom by the 
owner, manager or any employee thereof, and after having been so requested 
or ordered to leave, refuses so to do, shall be guilty of a trespass and upon 
conviction therefor shall be fined not more than five hundred dollars ($500.00) 
or imprisoned in jail not more than six (6) months, or both such fine and 
imprisonment. 

SOURCES: Codes, 1942, § 2046.5; Laws, 1956, ch. 257, §§ 1-3. 



JUDICIAL DECISIONS 



1. In general. 

2. Exclusion because of prior shoplifting 

incident. 

1. In general. 

Mississippi, by passage of this section 
[Code 1942, § 2046.5], merely restated 
the common law rule allowing 
restauranteurs to serve whomever they 
wished. Adickes v. S.H. Kress & Co., 409 
F.2d 121 (2d Cir. N.Y. 1968), rev'd on other 
grounds, 398 U.S. 144, 90 S. Ct. 1598, 26 
L. Ed. 2d 142 (1970). 

Where the plaintiff in an action for 
damages against a variety store can show 
that the defendant discriminated against 
her pursuant to a custom, enforced by the 
state under this section [Code 1942, 
§ 2046.5], of refusing luncheon service to 
whites in the company of Negroes, she will 
satisfy the state action requirement of 42 
USC § 1983 which provides that any per- 
son who "under cover of" state law de- 
prives another of "rights, privileges, or 
immunities" secured by the constitution 
and laws, shall be liable to the party 
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injured in an action at law. Adickes v. S.H. 
Kress & Co., 252 F. Supp. 140 (S.D.N.Y. 
1966), aff'd, 409 F.2d 121 (2d Cir. N.Y 
1968), rev'd on other grounds, 398 U.S. 
144, 90 S. Ct. 1598, 26 L. Ed. 2d 142 
(1970). 

Persons arrested for violating ordi- 
nances by parading without a permit, in 
an antisegregation demonstration, held 
not entitled to habeas corpus in federal 
court on ground that mass arrests had so 
loaded state courts as to deprive them of 
an adequate remedy under state law. 
Brown v. Rayfield, 320 F.2d 96 (5th Cir. 
1963), cert, denied, 375 U.S. 902, 84 S. Ct. 
191, 11 L. Ed. 2d 143 (1963). 

An action to enjoin enforcement of the 
statute, the court, in lieu of injunctive 
relief, declared the rights of complainants 
to the use of public facilities. Clark v. 
Thompson, 206 F. Supp. 539 (S.D. Miss. 
1962), aff'd, 313 F.2d 637 (5th Cir. 1963), 
cert, denied, 375 U.S. 951, 84 S. Ct. 440, 
11 L. Ed. 2d 312 (1963). 

In an action for an injunction restrain- 
ing defendants from enforcing or execut- 
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ing subsection (1) of this section [Code 
1942, § 2046.5] subsection (7) of Code 
1942, § 2056, and § 4065.3, against the 
plaintiffs by preventing them from using 
public recreational facilities on an inte- 
grated and equal basis solely on the 
ground of race and color, the federal three- 
judge statutory court would be dissolved 
and the case left for decision of a single 
federal district judge, where it appeared 
that what plaintiffs actually sought was to 
attack a pattern or practice rather than 
the constitutional validity of a statute or 
actions under it. Clark v. Thompson, 204 
F. Supp. 30 (S.D. Miss. 1962). 

2. Exclusion because of prior shoplift- 
ing incident. 

Premises liability action was dismissed 
on summary judgment because newly dis- 



covered evidence clearly established a cus- 
tomer's status as a trespasser at the time 
of her alleged abduction from a store's 
parking lot where the store was autho- 
rized to ban her from the store under 
Miss. Code Ann. § 97-23-17 after a prior 
shoplifting incident, the customer failed to 
show that store breached its duty to a 
trespasser, and store was immune from 
liability pursuant to Miss. Code Ann. 
§ 97-17-103(2) where the customer had 
committed a criminal trespass under 
Miss. Code Ann. § 97-17-97 at the time of 
the incident. Bates v. Wal-Mart Stores, 
413 F. Supp. 2d 763 (S.D. Miss. 2006). 



RESEARCH REFERENCES 



ALR. Trailer park as place of public 
accommodation within meaning of state 
civil rights statutes. 70 A.L.R.3d 1142. 

State laws prohibiting sex discrimina- 
tion as violated by dress or grooming re- 
quirements for customers of establish- 
ments serving food or beverages. 89 
A.L.R.3d 7. 

Propriety of exclusion of persons from 
horseracing tracks for reasons other than 
color or race. 90 A.L.R.3d 1361. 

Exclusion of one sex from admission to 
or enjoyment of equal privileges in places 
of accommodation or entertainment as ac- 
tionable sex discrimination under state 
law. 38 A.L.R.4th 339. 



Trespass: state prosecution for unau- 
thorized entry, or occupation, for public 
demonstration purposes, of business, in- 
dustrial, or utility premises. 41 A.L.R.4th 
773. 

Am Jur. 15 Am. Jur. 2d, Civil Rights 
§§ 29 et seq. 

Lawyers' Edition. Racial discrimina- 
tion in establishments or public accommo- 
dations serving food or furnishing lodging. 
26 L. Ed. 2d 835. 

Racial discrimination involving recre- 
ational facilities. 29 L. Ed. 2d 1028. 



§ 97-23-19. Embezzlement; by agents, bailees, trustees, ser- 
vants and persons generally. 

If any person shall embezzle or fraudulently secrete, conceal, or convert to 
his own use, or make way with, or secrete with intent to embezzle or convert 
to his own use, any goods, rights in action, money, or other valuable security, 
effects, or property of any kind or description which shall have come or been 
entrusted to his care or possession by virtue of his office, position, place, or 
employment, either in mass or otherwise, he shall be guilty of embezzlement, 
(a) Any person guilty of embezzlement of any goods, rights of action, 
money, or other valuable security, effects or property of any kind or 
description with a value of less than One Thousand Dollars ($1,000.00), shall 
be guilty of misdemeanor embezzlement, and, upon conviction thereof, may 
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be sentenced to a term of imprisonment in the county jail not exceeding six 
(6) months, or fined not more than One Thousand Dollars ($1,000.00), or 
both if the court finds substantial and compelling reasons why the offender 
cannot be safely and effectively supervised in the community, is not ame- 
nable to community-based treatment or poses a significant risk to public 
safety If such a finding is not made, the court shall suspend the sentence of 
imprisonment and impose a period of probation not exceeding one (1) year or 
a fine of not more than One Thousand Dollars ($1,000.00) or both. Any 
person convicted of a third or subsequent offense under this subsection 
where the value of the property is not less than Five Hundred Dollars 
($500.00), shall be imprisoned in the Penitentiary for a term not exceeding 
three (3) years or fined an amount not exceeding Two Thousand Dollars 
($2,000.00), or both. 

(b) Any person guilty of embezzlement of any goods, rights in action, 
money, or other valuable security, effects or property of any kind or 
description with a value of One Thousand Dollars ($1,000.00) or more but 
less than Five Thousand Dollars ($5,000.00), shall be guilty of felony 
embezzlement, and, upon conviction thereof, shall be imprisoned in the 
custody of the Department of Corrections not more than five (5) years, or 
fined not more than Five Thousand Dollars ($5,000.00), or both. 

(c) Any person guilty of embezzlement of any goods, rights in action, 
money, or other valuable security, effects or property of any kind or 
description with a value of Five Thousand Dollars ($5,000.00) or more but 
less than Twenty-five Thousand Dollars ($25,000.00), shall be guilty of 
felony embezzlement, and, upon conviction thereof, shall be imprisoned in 
the Penitentiary for not more than ten (10) years, or fined not more than 
Twenty-five Thousand Dollars ($25,000.00), or both. 

(d) Any person guilty of embezzlement of any goods, rights in action, 
money, or other valuable security, effects or property of any kind or 
description with a value of Twenty-five Thousand Dollars ($25,000.00) or 
more, shall be guilty of felony embezzlement, and, upon conviction thereof, 
shall be imprisoned in the Penitentiary not more than twenty (20) years, or 
fined not more than Twenty-five Thousand Dollars ($25,000.00), or both. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(59); 1857, ch. 64, art. 
82; 1871, § 2547; 1880, § 2782; 1892, § 1058; 1906, § 1136; Hemingway's 1917, 
§ 864; 1930, § 889; 1942, § 2115; Laws, 2003, ch. 499, § 7; Laws, 2007, ch. 378, 
§ 1; Laws, 2014, ch. 457, § 28, eff from and after July 1, 2014. 

Amendment Notes — The 2014 amendment rewrote the section. 

Cross References — White-collar crime investigations, see § 7-5-59. 

Disqualification of persons convicted of certain crimes to hold office in labor 
organizations, etc., see § 71-1-49. 

Penal laws applicable to operation of credit unions, see § 81-13-71. 

False entries and other offenses by state trust company participants, see § 81-27- 
6.206. 

Prohibition against employees of merchants giving away merchandise without 
merchant's permission, see § 97-23-99. 

Embezzlement of railroad tickets, see § 97-25-9. 
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Organized theft or fraud enterprise applicable to conduct proscribed in this section, 
see § 97-43-3.1. 

Limitations of prosecutions generally, see § 99-1-5. 
What constitutes a commencement of a prosecution, see § 99-1-7. 
Description of property in indictment for embezzlement, see § 99-7-31. 
Prosecution of embezzlement, see § 99-11-11. 

Mandatory minimum sentence for embezzlement or other unlawful conversion of 
public funds, see § 99-19-18. 

JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

3. Defenses. 

4. Election between charges. 

5. Proof. 

6. Instructions. 

7. Sentencing. 

8. Motion for directed verdict. 

1. In general. 

In defendant's cocaine possession case, 
although a wtiness's misdemeanor em- 
bezzlement conviction was admissible for 
impeachment purposes under Miss. R. 
Evid. 609, the Mississippi Supreme Court 
questioned the probative value of a mis- 
demeanor-embezzlement conviction on a 
witness's truthfulness, particularly in 
light of its pronouncement that theft 
crimes were outside the scope of those 
permitted for impeachment purposes un- 
der Rule 609(a)(2). Baskin v. State, — So. 
3d — , 2014 Miss. LEXIS 68 (Miss. Jan. 30, 
2014). 

There is no lesser-included offense of 
embezzlement. Luckett v. State, 989 So. 
2d 995 (Miss. Ct. App. 2008). 

The legislature's narrow and precise 
language in the embezzlement statute 
does not include limited liability compa- 
nies because Miss. Code Ann. § 97-23-19 
plainly does not allow agents of unincor- 
porated entities to be subjected to pros- 
ecution for embezzlement. Champluvier v. 
State, 942 So. 2d 145 (Miss. 2006). 

In her embezzlement prosecution, de- 
fendant failed to satisfy the first and third 
prongs of the four-prong Brady test as she 
failed to show that the evidence was fa- 
vorable or that the State even possessed 
the subject bank records (several banks 
were involved). Furthermore, there was 
no proof in the record that would have 
allowed the appellate court to decide 



whether the evidence allegedly sup- 
pressed was favorable or unfavorable and 
defendant also failed to satisfy the second 
prong under the Brady test, as she failed 
to prove that she did not possess the 
evidence nor could she obtain it herself 
with any reasonable diligence. Montgom- 
ery v. State, 891 So. 2d 179 (Miss. 2004). 

Defendant's period of supervised re- 
lease was not counted toward his time 
served; therefore, defendant's sentence of 
three years to serve, seven years sus- 
pended, and five years of post release 
supervision was within the ten years al- 
lowable pursuant to the embezzlement 
statute, Miss. Code Ann. § 97-23-19. 
Brown v. State, 872 So. 2d 96 (Miss. Ct. 
App. 2004). 

As a trial judge clearly had authority 
via Miss. Code Ann. § 99-19-32 to impose 
a fine in addition to the penitentiary sen- 
tence imposed under the felony portion of 
the embezzlement statute, former Miss. 
Code Ann. § 97-23-19 (which provided for 
a fine only when being sentenced as a 
misdemeanant), the trial judge properly 
rejected the inmate's argument that upon 
payment of the fine he had completed his 
misdemeanor sentence and was entitled 
to release from the prison sentence. 
Gulley v. State, 870 So. 2d 652 (Miss. 
2004). 

A transaction between a wholesale 
seller of automobiles and a buyer consti- 
tuted a sale rather than an entrustment of 
the automobiles and a subsequent em- 
bezzlement thereof where the transaction 
involved 13 automobiles, 11 of which were 
paid for after the buyer had taken posses- 
sion of them and 2 of which were not paid 
for. Reed v. State, 523 So. 2d 62 (Miss. 
1988). 

Under this section prohibiting em- 
bezzlement by an agent, an escrow agent 
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constituted a special agent for both par- 
ties to the escrow agreement, and the 
escrow agent therefore was an agent for 
one of such parties as alleged in the in- 
dictment within the meaning of this sec- 
tion. Cowart v. State, 349 So. 2d 506 
(Miss. 1977). 

When a person, even an agent of the 
owner, takes possession of property with 
the unlawful intent to feloniously convert 
the property to his own use at the time he 
acquires possession, he is guilty of larceny 
and not embezzlement. Mahfouz v. State, 
303 So. 2d 461 (Miss. 1974). 

Embezzlement involves wrongful or 
fraudulent appropriation of another's 
property. United States Fid. & Guar. Co. v. 
Constantin, 247 Miss. 812, 157 So. 2d 642 
(1963). 

Conduct of service station operator re- 
quired to report daily sales, in understat- 
ing their amount, held embezzlement. 
United States Fid. & Guar. Co. v. 
Constantin, 247 Miss. 812, 157 So. 2d 642 
(1963). 

Failure of owner's son-in-law and em- 
ployee to return automobile with which he 
had been entrusted, constitutes embezzle- 
ment but not larceny. Peerless Ins. Co. v. 
St. Laurent, 247 Miss. 134, 154 So. 2d 135 
(1963). 

To constitute embezzlement, something 
must have been done in execution of an 
intention to appropriate property in the 
possession of the accused to his own use. 
Gradsky v. State, 243 Miss. 379, 137 So. 
2d 820 (1962). 

In a prosecution for the theft of certain 
cattle, defendant's co-indictee, who was 
the cattle manager and employee of the 
partnership owning the cattle, but who 
could only make sales for partnership 
upon authorization of one of the partners, 
was a mere caretaker, with custody of the 
property, so that the offense charged was 
grand larceny as contrasted with em- 
bezzlement. Mills v. State, 231 Miss. 641, 
97 So. 2d 386 (1957). 

Embezzlement is the wrongful appro- 
priation or conversion of property where 
the original taking was lawful, or with the, 
consent of the owner, while in larceny the 
taking involves a trespass, and a felonious 
intent must exist at the time of such 
taking. Jackson v. State, 211 Miss. 828, 52 
So. 2d 914 (1951). 



This section [Code 1942, § 2115] in- 
cludes not only trustees, factors, carriers, 
and bailees of private persons, but those of 
both artificial and natural persons as cor- 
porations. State v. Journey, 105 Miss. 516, 
62 So. 354 (1913). 

"Amount" and "value" synonymous 
when applied to money. Richberger v. 
State, 90 Miss. 806, 44 So. 772 (1907). 

2. Indictment. 

Indictment charging defendant with 
embezzlement sufficiently provided notice 
of the essential elements of the crime of 
embezzlement, and the indictment cited 
to the statute proscribing embezzlement; 
accordingly, the indictment was proper. 
Wilson v. State, 12 So. 3d 8 (Miss. Ct. App. 

2008) , writ of certiorari denied by 14 So. 
3d 731, 2009 Miss. LEXIS 306 (Miss. 

2009) . 

Indictment charging defendant alleged 
that she had embezzled property "owned 
by an individual d/b/a a named engineer- 
ing business." At the close of the State's 
case-in-chief, the trial court properly de- 
nied defendant's motion for a directed 
verdict alleging that the indictment was 
fatally defective because it failed to iden- 
tify or prove the identity of the person or 
entity claiming ownership of the em- 
bezzled property; the trial court properly 
granted the State's motion to amend the 
indictment to name the "corporation" as 
the owner of the embezzled property as 
the matter was one of form, not of sub- 
stance. Montgomery v. State, 891 So. 2d 
179 (Miss. 2004). 

Indictment, substantially in words of 
Code, alleging firm of which accused was 
partner was agent of other partner to 
handle his money to buy cotton, and that 
accused by reason of employment as such 
agent of other partner had in his control 
$2,400 of other partner and, prior to a 
named date in a named county, without 
consent of owner, embezzled and con- 
verted money to accused's use, and 
fraudulently and feloniously concealed 
same, held not demurrable as vague and 
indefinite. State v. Coltharp, 176 Miss. 
883, 170 So. 285 (1936). 

Indictment charging bank clerk had 
bank's money in his possession and em- 
bezzled same, not demurrable. Davis v. 
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State, 108 Miss. 710, 67 So. 178 (1915), 
error overruled, 67 So. 662 (Miss. 1915). 

Indictment charging embezzlement and 
conversion of reel of films held sufficient. 
State v. Journey, 105 Miss. 516, 62 So. 354 
(1913). 

Indictment must set out extrinsic facts 
necessary with writing to constitute forg- 
ery. Griffin v. State, 96 Miss. 309, 51 So. 
466 (1909); State v. Chapman, 103 Miss. 
658, 60 So. 722 (1913). 

No distinction between words "care" 
and "possession" and use of either suffi- 
cient in indictment for embezzlement. 
Richberger v. State, 90 Miss. 806, 44 So. 
772 (1907). 

Indictment not objectionable for failure 
to charge from whom the money under 
defendant's care was received. Richberger 
v. State, 90 Miss. 806, 44 So. 772 (1907). 

Indictment charging embezzlement by a 
bank cashier of money belonging to the 
bank, in the language of the statute, was 
sufficient. Richberger v. State, 90 Miss. 
806, 44 So. 772 (1907). 

Form of indictment. Richberger v. State, 
90 Miss. 806, 44 So. 772 (1907). 

3. Defenses. 

Restitution of money converted does not 
preclude conviction for embezzlement. 
Sherman v. State, 234 Miss. 775, 108 So. 
2d 205 (1959). 

Agent's right to a commission out of the 
money collected does not prevent the con- 
version thereof to his own use from being 
embezzlement. Sherman v. State, 234 
Miss. 775, 108 So. 2d 205 (1959). 

In prosecution of bank cashier for em- 
bezzlement of $500.00 held to be no de- 
fense that he afterwards deposited 
$504.00 in view of the fact that his ac- 
count was overdrawn. Richberger v. State, 
90 Miss. 806, 44 So. 772 (1907). 

4. Election between charges. 

In prosecution for embezzlement of 
$1,311.00 committed systematically at 
various times, action of district attorney 
securing instruction that defendant was 
guilty if he feloniously embezzled said 
money "to the amount of $25.00," was not 
an election to stand on one item. Davis v. 
State, 108 Miss. 710, 67 So. 178 (1915), 
error overruled, 67 So. 662 (Miss. 1915). 



Motion to compel state to elect on which 
peculiar item it would ask a conviction 
was properly overruled. Davis v. State, 
108 Miss. 710, 67 So. 178 (1915), error 
overruled, 67 So. 662 (Miss. 1915). 

Where every act of embezzlement 
charged is proven, requiring state to elect 
on which act it would rely for conviction 
not reversible error. Starling v. State, 90 
Miss. 255, 43 So. 952, 13 Am. Ann. Cas. 
776 (1907). 

State not required to elect on which act 
of embezzlement it will rely for conviction. 
Starling v. State, 90 Miss. 255, 43 So. 952, 

13 Am. Ann. Cas. 776 (1907). 

5. Proof. 

Evidence was sufficient to support de- 
fendant's embezzlement conviction under 
Miss. Code Ann. § 97-23-19 as it was 
reasonable for a jury to infer defendant 
converted funds to defendant's own use 
when the evidence showed defendant 
failed to account for and to pay over 
money defendant was responsible for de- 
positing in the bank as a manager of three 
stores. Cummings v. State, 58 So. 3d 715 
(Miss. Ct. App. 2011). 

In a case in which defendant appealed 
her conviction for violating Miss. Code 
Ann. § 97-23-19, she unsuccessfully ar- 
gued that the verdict was not supported 
by the overwhelming weight of the evi- 
dence because too much weight was 
placed on the 86-year old victim's testi- 
mony and that the victim's testimony was 
riddled with inconsistencies and contra- 
dictions. The claim was an exaggeration 
not supported by the record. Barnes v. 
State, 30 So. 3d 313 (Miss. 2010). 

Verdict finding defendant guilty of em- 
bezzlement was not contrary to the over- 
whelming weight of the evidence. Al- 
though the victim, who testified that she 
hired defendant to procure a truck for her 
from an automobile auction, repeatedly 
called defendant and attempted to meet 
defendant to pick up the truck, defendant 
never fulfilled his end of the agreement by 
procuring a truck for the victim, nor did 
defendant repay the victim any of the 
money entrusted to him as a down pay- 
ment. Wilson v. State, 12 So. 3d 8 (Miss. 
Ct. App. 2008), writ of certiorari denied by 

14 So. 3d 731, 2009 Miss. LEXIS 306 
(Miss. 2009). 
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Lower court properly reversed a church 
deacon's embezzlement conviction under 
Miss. Code Ann. § 97-23-19 as the statute 
required that the victim be either an in- 
corporated company or a private person 
and the church was operating as an unin- 
corporated religious society under Miss. 
Code Ann. § 79-11-31. Coleman v. State, 
947 So. 2d 878 (Miss. 2006). 

Evidence was insufficient to sustain de- 
fendant's conviction for embezzlement 
from a limited liability company because 
Miss. Code Ann. § 97-23-19 did not apply 
to limited liability companies; it only ap- 
plied to "incorporated companies" and 
"private persons." Champluvier v. State, 
942 So. 2d 145 (Miss. 2006). 

Defendant was properly convicted of 
embezzlement for converting casino 
money entrusted to him as a casino em- 
ployee to his own personal use. Casino 
employees testified that defendant began 
his shift with $ 150,000 in his drawer, he 
left his station with six or seven bundles of 
one hundred dollar bills, he entered the 
restroom near his station with the money 
in a plastic bag, and a shortage of $ 80,000 
was discovered when his cash drawer was 
subsequently opened. Bright v. State, 894 
So. 2d 590 (Miss. Ct. App. 2004), writ of 
certiorari denied by 893 So. 2d 1061, 2005 
Miss. LEXIS 136 (Miss. 2005). 

Driver for a customer (and an accom- 
plice), testified to placing two $100 bills in 
defendant's pocket, and that defendant, a 
supervisor for the furniture company, 
then loaded the unauthorized furniture 
onto the driver's truck, and the evidence 
established that as the driver tried to 
leave, the security guard for the furniture 
company found the furniture was not 
properly tagged, and an officer then recov- 
ered $100 bills from defendant, consistent 
with the driver's story; consequently, 
there was evidence in the record that was 
sufficient to support defendant's convic- 
tion for embezzlement. Jones v. State, 872 
So. 2d 53 (Miss. Ct. App. 2003). 

Evidence was sufficient to support a 
conviction where there was testimony 
that (1) the defendant took a lawnmower 
with permission from the victim for the 
purpose of repairing it, (2) approximately 
three to four days after he picked up the 
lawnmower, he pawned it for $150, and (3) 



the defendant only told the manager of 
the pawn shop that the lawnmower was 
not his after the police placed a hold on 
the lawnmower. Bishop v. State, 755 So. 
2d 1269 (Miss. Ct. App. 2000). 

In a prosecution of a plant manager 
indicted for embezzling about 300 shirts 
belonging to a named corporation, of 
which defendant was an agent, clerk, ser- 
vant, or officer, wherein defendant con- 
tended that a corporation other than the 
one named in the indictment was the 
owner of the shirts and his employer, best 
evidence rule did not preclude use of wit- 
ness testimony to establish the status of 
the corporation set forth in the indict- 
ment. Bunkley v. State, 495 So. 2d 1 (Miss. 
1986). 

The prosecution failed to meet its bur- 
den of proof that an escrow agent em- 
bezzled funds from the escrow account 
where, even though the escrow agent 
drew two checks on the escrow account for 
the purchase of an automobile, the pros- 
ecution offered no proof for whom the 
automobile was purchased, no title certifi- 
cate was introduced, and no testimony 
was presented that the automobile was 
purchased in defendant's name. Cow art v. 
State, 349 So. 2d 506 (Miss. 1977). 

An agreement under which a service 
station business was the defendant's to be 
run as he saw fit, and the alleged victim of 
embezzlement would sell gasoline to the 
defendant at wholesale price, and the de- 
fendant would pay the alleged victim 
promptly each week when billed, created 
merely a debtor-creditor relationship 
rather than an agency, and the defendant 
who failed to make good on 3 checks made 
in payment of petroleum products sold to 
him by the alleged embezzlement victim, 
but returned because of insufficient funds, 
was not guilty of embezzlement, the ele- 
ment of agency or fiduciary relationship 
not having been established. Fairchild v. 
State, 258 So. 2d 254 (Miss. 1972). 

In a prosecution for embezzlement from 
a partnership testimony of defendant's 
wife as to a statement made in her pres- 
ence to the defendant by the wife of one of 
the partners to the effect that they were 
fixing to frame the defendant was prop- 
erly excluded as hearsay and was incom- 
petent without the partner's consenting 
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thereto. Barry v. State, 187 Miss. 221, 192 
So. 841 (1940). 

Permitting the wife of a partner in a 
prosecution for embezzlement of funds of 
the partnership by the defendant em- 
ployed as a salesman of such partnership 
to contradict defendant's proffered evi- 
dence that the wife made a statement that 
they were fixing to frame the defendant, 
which evidence itself was excluded as 
hearsay, was highly prejudicial, since it is 
not permissible to contradict a witness 
about an immaterial matter. Barry v. 
State, 187 Miss. 221, 192 So. 841 (1940). 

It was reversible error in a prosecution 
of a salesman for embezzlement of the 
funds of his employer, a partnership, to 
exclude the testimony of its customers to 
the effect that after defendant's alleged 
embezzlement, a representative of the 
partnership presented statements to such 
witnesses, that they informed the repre- 
sentatives that they had paid their bills by 
check, and that upon rechecking the rep- 
resentatives admitted that their bills had 
been paid. Barry v. State, 187 Miss. 221, 
192 So. 841 (1940). 

Fiduciary relation must be proved. 
Lawson v. State, 125 Miss. 754, 88 So. 325 
(1921). 

Conviction cannot be sustained, where 
no conversion was shown. Bell v. State, 
110 Miss. 430, 70 So. 456 (1916). 

Cashier could not be convicted of embez- 
zling funds in joint custody of himself and 
another in absence of evidence that he 
was the one who misappropriated them. 
Clark v. State, 109 Miss. 737, 69 So. 497 
(1915). 

Evidence of the de facto existence of 
bank and performance of its function as 
such constituted sufficient proof of its cor- 
porate existence. Davis v. State, 108 Miss. 
710, 67 So. 178 (1915), error overruled, 67 
So. 662 (Miss. 1915). 

Indictment for embezzling funds be- 
longing to corporation not sustained by 
proof that the funds belonged to a partner- 
ship. Hampton v. State, 99 Miss. 176, 54 
So. 722 (1911). 

Defendants not guilty of embezzlement, 
where it was not shown they collected 
premiums they were alleged to have em- 
bezzled. State v. Russell, 98 Miss. 64, 53 
So. 954 (1911). 



6. Instructions. 

In her embezzlement trial, defendant's 
proferred instruction stated, in part, that 
good character could in itself be sufficient 
to generate in the jurors' minds reason- 
able doubt as to the guilt of defendant so 
as to require an acquittal, although with- 
out it the other evidence would be convinc- 
ing of guilt. The instruction would have 
been an improper comment upon the 
weight of the testimony and the trial court 
did not err when it refused same. Mont- 
gomery v. State, 891 So. 2d 179 (Miss. 
2004). 

Instructions in a prosecution of a sales- 
man for embezzlement of the funds col- 
lected on behalf of a partnership by whom 
he was employed to the effect that the jury 
might convict him if they found beyond a 
reasonable doubt that he had embezzled 
all or any part, exceeding $25, of the funds 
alleged to have been embezzled, were er- 
roneous and prejudicial, in that such in- 
structions would permit the individual 
insurers to find him guilty of embezzle- 
ment of any one of numerous items with- 
out there being a unanimous agreement 
as to any one particular item. Barry v. 
State, 187 Miss. 221, 192 So. 841 (1940). 

A requested instruction that even if the 
jury should find that the books and ac- 
counts of the partnership, whose funds 
defendant was alleged to have embezzled, 
showed less credit to the account of its 
customers than were actually paid to the 
defendant, the jury could not convict the 
defendant unless it believed from the evi- 
dence beyond a reasonable doubt that the 
defendant himself embezzled money be- 
longing to the partnership, should have 
been given. Barry v. State, 187 Miss. 221, 
192 So. 841 (1940). 

Instruction that jury should try case on 
evidence and not on statement of attorney, 
if error, was harmless. Davis v. State, 108 
Miss. 710, 67 So. 178 (1915), error over- 
ruled, 67 So. 662 (Miss. 1915). 

Instruction that a mere failure on de- 
fendant's part without explanation, to 
turn over to the express company the 
funds in his hands belonging to it, estab- 
lished guilt, was erroneous. Hampton v. 
State, 99 Miss. 176, 54 So. 722 (1911). 

7. Sentencing. 

In an embezzlement case, a trial court 
erred in sentencing defendants because 
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defendants' conduct could clearly fall un- 
der Miss. Code Ann. § 97-23-25 or Miss. 
Code Ann. § 97-23-19; the conduct was 
required to be treated as leniently as 
possible because a lesser punishment ap- 
plied. Salts v. State, — So. 2d — , 2007 
Miss. App. LEXIS 513 (Miss. Ct. App. Aug. 

7, 2007), opinion withdrawn by, substi- 
tuted opinion at, remanded by 984 So. 2d 
1050, 2008 Miss. App. LEXIS 199 (Miss. 
Ct. App. 2008). 

Where defendant was convicted of em- 
bezzling $ 80,000 from the casino where 
he worked, his sentence of 10 years was 
within the statutory range. The trial court 
properly exercised its discretion in sen- 
tencing defendant. Bright v. State, 894 So. 
2d 590 (Miss. Ct. App. 2004), writ of cer- 
tiorari denied by 893 So. 2d 1061, 2005 
Miss. LEXIS 136 (Miss. 2005). 

8. Motion for directed verdict. 

State failed to prove the elements of 
embezzlement in violation of Miss. Code 
Ann. § 97-23-19 beyond a reasonable 
doubt and thus the trial court erred in 
denying defendant's motion for a directed 
verdict; in order to prove embezzlement, 
the State had to provide evidence of the 
following: (1) a company owned the car in 
question, (2) the car was lawfully en- 
trusted to defendant, and (3) defendant 
wrongfully converted the vehicle to his 
own use, and while the State established 
car ownership by the company given the 
vehicle identification number, the State 
did not prove that defendant was en- 
trusted with the vehicle, given that (1) 
defendant did not have permission to take 
company vehicle off the lot just by being 
an employee of the company, (2) the car 



belonged to a different location where de- 
fendant was never employed, and (3) de- 
fendant did not possess a valid driver's 
license, which prohibited him from law- 
fully driving company vehicles as part of 
his job. At best, the evidence might have 
shown the actual theft of property, but it 
did not prove embezzlement, and the 
court reversed and rendered. Luckett v. 
State, 989 So. 2d 995 (Miss. Ct. App. 
2008). 

Trial court erred by denying defendant's 
motion for a directed verdict as there was 
insufficient evidence to find that defen- 
dant had embezzled funds from the 
church deacon under Miss. Code Ann. 
§ 97-23-19; the deacon had no ownership 
rights in any portion of the embezzled 
funds and defendant should have been 
charged with larceny under Miss. Code 
Ann. § 97-17-4. Coleman v. State, 947 So. 
2d 964 (Miss. Ct. App. 2005), affirmed by 
947 So. 2d 878, 2006 Miss. LEXIS 681 
(Miss. 2006). 

Trial court did not commit reversible 
error in denying defendant's motion for 
directed verdict and motion for a new trial 
on the ground that the offense she alleg- 
edly committed constituted larceny and 
not embezzlement. Defendant, who the 
evidence showed took $15,000 from her 
employer by writing duplicate checks and 
depositing some checks in her own ac- 
count, was in charge of running the day- 
to-day operations, she was the office man- 
ager and record keeper and was entrusted 
to write checks on behalf of the employer, 
make deposits and reconcile the bank 
statements; it was a classic case of em- 
bezzlement, Montgomery v. State, 891 So. 
2d 179 (Miss. 2004). 



RESEARCH REFERENCES 



ALR. Nature of property or rights other 
than tangible chattels which may be sub- 
ject of conversion. 44 A.L.R.2d 927. 

Embezzlement by independent collector 
or collection agency working on commis- 
sion or percentage. 56 A.L.R.2d 1156. 

Criminal responsibility for embezzle- 
ment from corporation by stockholder 
owning entire beneficial interest. 83 
A.L.R.2d 791. 



Drawing of check on bank account of 
principal or employer payable to accused's 
creditor as constituting embezzlement. 88 
A.L.R.2d 688. 

When statute of limitations begins to 
run against criminal prosecution for em- 
bezzlement, fraud, false pretenses, or 
similar crimes. 77 A.L.R.3d 689. 

Validity and construction of statute pro- 
viding criminal penalties for failure of 
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contractor who has received payment 
from owner to pay laborers or material- 
men. 78 A.L.R.3d 563. 

Embezzlement, larceny, false pretenses, 
or allied criminal fraud by a partner. 82 
A.L.R.3d 822. 

Am Jur. 26 Am. Jur. 2d, Embezzlement 
§§ 1 et seq. 



2 Am. Jur. Trials, Investigating Particu- 
lar Crimes § 22 (embezzlement). 

13 Am. Jur. Trials, Defending Minor 
Felony Cases §§ 1 et seq. 

CJS. 29A C.J.S., Embezzlement §§ 23 
et seq. 



§ 97-23-21. Embezzlement; evidence of debt negotiable by 
delivery but not delivered. 

Every officer, clerk, agent, or other person mentioned in Section 97-23-19 
who shall embezzle or fraudulently secrete, conceal, or convert to his own use, 
by putting the same in circulation, any evidence of debt negotiable by delivery, 
but not delivered or issued as a valid instrument, shall be guilty of embezzle- 
ment, and punished, on conviction, as provided in the last section. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(60); 1857, ch. 64, art. 
83; 1871, § 2548; 1880, § 2783; 1892, § 1059; 1906, § 1137; Hemingway's 1917, 
§ 865; 1930, § 890; 1942, § 2116. 

Cross References — White-collar crime investigations, see § 7-5-59. 
Description of property in indictment for embezzlement, see § 99-7-31. 

JUDICIAL DECISIONS 

1. In general. is neither stated nor proved the offense is 

An indictment charging embezzlement punishable as petit larceny and not as a 

of gasoline credit cards is not void for felony. Bell v. State, 251 Miss. 511, 170 So. 

failing to state the value of the cards, but 2d 428 (1965). 
where the value of the embezzled property 

RESEARCH REFERENCES 

Am Jur. 26 Am. Jur. 2d, Embezzlement CJS. 29A C.J.S., Embezzlement §§ 23 
§§ 1 et seq. et seq. 

2 Am. Jur. Trials, Investigating Particu- 
lar Crimes § 22 (embezzlement). 

§ 97-23-23. Embezzlement; buying or receiving embezzled 
goods. 

Every person who shall buy or in any way receive any money, goods, rights 
in action, or other valuable security, effects, or property, knowing the same to 
have been embezzled, taken or secreted contrary to law, on conviction thereof, 
shall suffer the penalty provided in Section 97-17-70, for receiving stolen 
property. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 4(61); 1857, ch. 64, art. 
84; 1871, § 2549; 1880, § 2784; 1892, § 1060; 1906, § 1138; Hemingway's 1917, 
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§ 866; 1930, § 891; 1942, § 2117; Laws, 1993, ch. 359, § 3, eff from and after 
July 1, 1993. 

Cross References — White-collar crime investigations, see § 7-5-59. 
Search warrant for embezzled goods, see § 99-15-11. 

JUDICIAL DECISIONS 

1. In general. bank payable to bank which cashed first 

Defendant securing from cashier of draft held not guilty under this section 

payee bank, where his draft was dishon- [Code 1942, § 2117]. Lamb v. State, 118 

ored, another draft drawn by it on a third Miss. 693, 79 So. 849 (1918). 

RESEARCH REFERENCES 

Am Jur. 66 Am. Jur. 2d, Receiving and lar Crimes § 22 (embezzlement). 
Transporting Stolen Property §§ 1 et seq. CJS. 29A C.J.S., Embezzlement § 15. 
2 Am. Jur. Trials, Investigating Particu- 

§ 97-23-25. Embezzlement; property held in trust or received 
on contract. 

If any person shall fraudulently appropriate personal property or money 
which has been delivered to him on deposit, or to be carried or repaired, or on 
any other contract or trust by which he was bound to deliver or return the 
thing received or its proceeds, on conviction, he shall be punished by impris- 
onment in the penitentiary not more than ten years, or be fined not more than 
one thousand dollars and imprisoned in the county jail not more than one year, 
or either. 

SOURCES: Codes, 1880, § 2785; 1892, § 1061; 1906, § 1139; Hemingway's 1917, 
§ 867; 1930, § 892; 1942, § 2118. 

Cross References — White-collar crime investigations, see § 7-5-59. 
Description of property in indictment for embezzlement, see § 99-7-31. 

JUDICIAL DECISIONS 



1. In general. 

2. Indictment, generally. 

3. — Incorrect date or failure to state 

date. 

4. Admissibility of Evidence. 

5. Sentencing. 

6. Jury instructions. 

1. In general. 

Defendant failed to notify a business 
that rented defendant of goods of two 
changes of address, in violation of the 
rental agreement; a jury could infer that 



defendant formed the requisite intent to 
embezzle by contract after defendant's 
girlfriend destroyed the goods, and defen- 
dant moved, leaving no forwarding ad- 
dress despite the girlfriend's indication 
that she wanted to pay for the goods. 
Crump v. State, 962 So. 2d 154 (Miss. Ct. 
App. 2007). 

State proved beyond a reasonable doubt 
that: (1) a fiduciary relationship existed 
between defendant (a car salesman), and 
the dealership; (2) money was paid by a 
customer to defendant in the context of 
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that fiduciary relationship; and (3) defen- 
dant converted said monies to his own 
use. Further, although it was not an ac- 
tion in contract, the jury could have rea- 
sonably determined that a contract ex- 
isted under § 75-2-201 and that 
defendant was obligated to deliver the 
subject down payment to the dealership; 
therefore, the trial court was correct in 
denying defendant's motions for directed 
verdict and judgment notwithstanding 
the verdict, and request for a peremptory 
instruction. Bell v. State, 910 So. 2d 640 
(Miss. Ct. App. 2005). 

Person who retains possession of rental 
automobile obtained through use of false 
name on rental agreement may be con- 
victed of embezzlement. Ruffin v. State, 
482 So. 2d 231 (Miss. 1986). 

Where the defendant received money 
pursuant to a contract under which he 
was required to build a home for two 
individuals, the money received by the 
defendant belonged to him, and notwith- 
standing his failure to complete the con- 
struction of the home he could not be 
properly indicted and convicted for em- 
bezzlement under section 97-23-25. Shel- 
ley v. State, 447 So. 2d 124 (Miss. 1984). 

In a prosecution charging an insurance 
agent with embezzling money given him 
in trust for the purpose of securing fire 
insurance on a dwelling, it was reversible 
error to admit evidence that defendant's 
co-employee had used a postage meter to 
backdate an envelope addressed to the 
company from which the fire insurance 
was sought where the indictment did not 
charge a conspiracy and there was no 
proof thereof; the backdating was not done 
in the presence of the agent and there was 
no testimony or evidence to show that the 
backdating was done at defendant's direc- 
tion or that he had knowledge of the act. 
McBride v. State, 366 So. 2d 666 (Miss. 
1979). 

Even though the sentence under this 
section was suspended, once the court 
elected to sentence the defendant to im- 
prisonment in the state penitentiary, it 
could not under the guise of a condition of 
the suspension impose the additional sen- 
tence of paying a $1,000 fine. Bass v. 
State, 328 So. 2d 665 (Miss. 1976). 

When the words "any person" at the 
beginning of this section [Code 1942 



§ 2118] are considered in relation to the 
remainder of the words of the section, it is 
apparent from the entirety that the type 
of possession referred to is none other 
than a trust, and it necessarily follows 
that a trust or fiduciary relationship must 
be embodied in the charge of the indict- 
ment. Grantham v. State, 284 So. 2d 523 
(Miss. 1973). 

That a cattle purchaser had taken cattle 
purchased from the premises of the seller 
without paying for them as allegedly re- 
quired by the contract, the purchaser tes- 
tifying that he was buying on an open 
account as he had done in the past, totally 
failed to prove a wrongful conversion or 
appropriation of another's property law- 
fully possessed by the defendant, but 
proved only that the defendant forced his 
credit upon the association, not commend- 
able perhaps, but nevertheless not consti- 
tuting the crime of embezzlement. 
Grantham v. State, 284 So. 2d 523 (Miss. 
1973). 

2. Indictment, generally. 

Defendant was not properly indicted 
and convicted under this section, and his 
conviction of embezzlement under that 
section would be reversed, where he and 
the alleged victims entered into a clearly 
written and executed contract for the con- 
struction of a house, where the victims, 
who were intelligent people as evidence by 
their employment, freely gave their 
money completely to defendant in four 
different installments even though no 
work on the house was in progress after 
the second installment, and where the 
money belonged to defendant once he re- 
ceived it even though he did not produce 
the proceeds, in that those proceeds were 
for the completion of the house under the 
civil contract. Shelley v. State, 447 So. 2d 
124 (Miss. 1984). 

An indictment for the crime of em- 
bezzlement must contain the words of the 
statute or use their equivalent. Grantham 
v. State, 284 So. 2d 523 (Miss. 1973). 

In prosecution for embezzlement of 
quantity of beer, the indictment was good 
in that it sufficiently described the con- 
tract under which defendant obtained de- 
livery of beer, and it sufficiently informed 
the accused of the nature of the accusation 
and the description of the property was 
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sufficient and it sufficiently informed the 
accused of acts made unlawful by statute 
with which he was charged. Davis v. State, 
228 Miss. 441, 87 So. 2d 900 (1956), cert, 
denied, 352 U.S. 981, 77 S. Ct. 381, 1 L. 
Ed. 2d 365 (1957). 

Indictment for embezzlement does not 
have to set forth evidence, but only 
enough to inform defendant sufficiently of 
charge therein laid against him. State v. 
May, 208 Miss. 862, 45 So. 2d 728 (1950). 

3. — Incorrect date or failure to state 

date. 

Indictment for embezzlement under 
this section [Code 1942, § 2118], is not 
invalid because it charges that the alleged 
crime was committed on certain date and 
indictment was returned on that same 
date in view of Code 1942, § 2451, specifi- 
cally providing that where time is not of 
essence of offense stating of time imper- 
fectly will not make indictment insuffi- 
cient. State v. May, 208 Miss. 862, 45 So. 
2d 728 (1950). 

Indictment for embezzlement of money 
received on sale of automobile by agent of 
seller is not demurrable for failure to state 
date of alleged sale by agent or name of 
person to whom automobile was alleged to 
have been sold. State v. May, 208 Miss. 
862, 45 So. 2d 728 (1950). 

4. Admissibility of Evidence. 

Defendant, tried for embezzlement, was 
employed by the owner for approximately 
nine months and the owner testified that 
he had become familiar with defendant's 
handwriting during said period. By virtue 
of his familiarity with defendant's hand- 
writing, the owner was fully qualified to 
offer his opinion as to whether or not the 



writing was in fact defendant's signature; 
such testimony was rationally based upon 
his perception, was helpful in making a 
determination of a fact in issue, was not 
based on scientific, technical, or other spe- 
cialized knowledge within the scope of 
Miss. R. Evid. 702, and it therefore met 
the requirements for both Miss. R. Evid. 
701 and 901(b)(2). Bell v. State, 910 So. 2d 
640 (Miss. Ct. App. 2005). 

5. Sentencing. 

In an embezzlement case, a trial court 
erred in sentencing defendants because 
defendants' conduct could clearly fall un- 
der Miss. Code Ann. § 97-23-25 or Miss. 
Code Ann. § 97-23-19; the conduct was 
required to be treated as leniently as 
possible because a lesser punishment ap- 
plied. Salts v. State, — So. 2d — , 2007 
Miss. App. LEXIS 513 (Miss. Ct. App. Aug. 
7, 2007), opinion withdrawn by, substi- 
tuted opinion at, remanded by 984 So. 2d 
1050, 2008 Miss. App. LEXIS 199 (Miss. 
Ct. App. 2008). 

6. Jury instructions. 

Court properly refused to instruct the 
jury that specific intent to defraud was 
required to prove embezzlement because 
the jury instruction stated that defen- 
dants were charged with embezzlement, 
and the jury should find defendants guilty 
if it found beyond a reasonable doubt that 
they had "fraudulently appropriated" vari- 
ous sums of money. Even without a sepa- 
rate definition, that language necessarily 
implied that defendants had intentionally 
defrauded the victims. Salts v. State, 984 
So. 2d 1050 (Miss. Ct. App. 2008), writ of 
certiorari denied by 984 So. 2d 277, 2008 
Miss. LEXIS 334 (Miss. 2008). 



RESEARCH REFERENCES 

ALR. Embezzlement by independent Am Jur. 26 Am. Jur. 2d, Embezzlement 

collector or collection agency working on §§ 20 et seq. 

commission or percentage. 56 A.L.R.2d 2 Am. Jur. Trials, Investigating Particu- 

1156. lar Crimes § 22 (embezzlement). 

§ 97-23-27. Embezzlement; property borrowed or hired. 

The fraudulent appropriation of certain specific property by one to whom 
it has been delivered on a contract or loan for use, or of letting and hiring, after 
the time at which, according to the contract, the right of use acquired thereby 
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has ceased, or before that time by a disposition not authorized by the contract, 
shall be an offense within the meaning of Section 97-23-25 and shall be 
punished as therein prescribed. 

SOURCES: Codes, 1880, § 2786; 1892, § 1062; 1906, § 1140; Hemingway's 1917, 
§ 868; 1930, § 893; 1942, § 2119. 

Cross References — White-collar crime investigations, see § 7-5-59. 
Description of property in indictment for embezzlement, see § 99-7-31. 

JUDICIAL DECISIONS 

1. In general. place and time of redelivery, held insuffi- 

Indictment for embezzling automobile cient. Touchstone v. State, 159 Miss. 356, 
hired from rental agency, not averring 132 So. 340 (1931). 

RESEARCH REFERENCES 

Am Jur. 26 Am. Jur. 2d, Embezzlement lar Crimes § 22 (embezzlement). 
§§ 20 et seq. CJS. 29A C.J.S., Embezzlement § 15. 

2 Am. Jur. Trials, Investigating Particu- 

§ 97-23-29. Enticing away servant or lessee without written 
consent; provisions applicable to minors. 

If any person shall wilfully interfere with, entice away, or who shall 
knowingly employ, or who shall in any manner induce a laborer or renter who 
has contracted with another person for a specified time to leave his employer 
or the leased premises, before the expiration of his contract without the 
consent of the employer or landlord in writing signed by said landlord or 
employer under or with whom said laborer had first contracted, he shall, upon 
conviction, be fined not less than twenty-five dollars nor more than one 
hundred dollars, and in addition shall be liable to the employer or landlord for 
all advances made by him to said renter or laborer by virtue of his contract 
with said renter or laborer, and for all damages which he may have sustained 
by reason thereof The provisions of this section shall apply to minors under 
contract made by a parent or guardian. 

SOURCES: Codes, 1892, § 1068; 1906, § 1146; Hemingway's 1917, § 874; 1930, 
§ 900; 1942, § 2129; Laws, 1924, ch. 160; Laws, 1928, ch. 292. 

Cross References — Proceedings when tenants desert premises, see § 89-7-49. 
Enticing children for employment, see § 97-5-7. 
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JUDICIAL DECISIONS 



1. In general. 

2. Affidavit. 

3. Venue of prosecution. 

4. When statute violated. 

5. — Contracting with one who has 

abandoned former relation. 

6. Actions for damages. 

1. In generaL 

This section [Code 1942, § 2129] must 
be construed consistently with Const. 
1890, § 15, and 13th Amend. U.S. Const. 
Hill v. Duckworth, 155 Miss. 484, 124 So. 
641 (1929). 

Person under contract to make crop for 
another is "laborer" within the law forbid- 
ding interference with employment. Arm- 
strong v. Bishop, 151 Miss. 353, 117 So. 
512 (1928). 

Law forbidding interference with em- 
ployment must be strictly construed in 
favor of liberty of contract and person. 
Thompson v. Box, 147 Miss. 1, 112 So. 597 
(1927). 

This section [Code 1942, § 2129] is a 
legitimate exercise of the police power of 
the state. State v. Hurdle, 113 Miss. 736, 
74 So. 681 (1917). 

Statute [Code 1942, § 2129] is highly 
penal, and the plaintiff, to recover, must 
be without fault. Mahoney v. McNeil, 77 
Miss. 406, 27 So. 528 (1900). 

At common law if any person hired or 
retained another's servant, that other had 
an action for damages against both the 
hirer or retainer and the servant. This 
statute enforces this common-law right. 
Hoole v. Dorroh, 75 Miss. 257, 22 So. 829 
(1897). 

This statute [Code 1942, § 2129] is not 
class legislation. Hoole v. Dorroh, 75 Miss. 
257, 22 So. 829 (1897). 

This statute [Code 1942, § 2129] is not 
a statute for the collection of debts, and 
does not embrace debts due to the em- 
ployer or landlord. Chrestman v. Russell, 
73 Miss. 452, 18 So. 656 (1895). 

2. Affidavit. 

An affidavit alleging the enticing away 
and employment of a person who had 
contracted with another, charges no of- 
fense, where it omits to state that the 
person enticed away was a laborer, or that 



the matter complained of was without the 
consent of the employer. Jackson v. State, 
13 So. 935 (Miss. 1893). 

3. Venue of prosecution. 

In a prosecution under this section 
[Code 1942, § 2129] venue must be laid at 
the place of the second hiring. King v. 
State, 83 Miss. 375, 35 So. 691 (1904). 

4. When statute violated. 

Understanding that former employer 
had released employee held insufficient, 
within law requiring employer's consent 
in writing before another can employ. 
Armstrong v. Bishop, 151 Miss. 353, 117 
So. 512 (1928). 

In determining status of person under 
contract to make a crop, date of expiration 
of contract is implied as that necessary to 
make a crop. Armstrong v. Bishop, 151 
Miss. 353, 117 So. 512 (1928). 

In order to recover for a violation of this 
section [Code 1942, § 2129] the employ- 
ment must have been made with actual 
knowledge of the existing contract. Beale 
v. Yazoo Yarn Mill, 125 Miss. 807, 88 So. 
411 (1921); Shilling v. State, 143 Miss. 
709, 109 So. 737 (1926). 

Instruction on good faith as defense to 
charge of wrongful hiring held errone- 
ously refused. Beale v. Yazoo Yarn Mill, 
125 Miss. 807, 88 So. 411 (1921). 

Defendant enticing laborer away from 
indefinite employment did not violate 
statute [Code 1942, § 2129]. Goolsby v. 
State, 98 Miss. 702, 54 So. 155 (1911). 

Where one who was defendant's tenant 
in 1905 contracted with plaintiff to work 
land for him in 1906, but never went on 
the land and refused to perform his con- 
tract, and defendant did nothing to pre- 
vent him, defendant not become liable by 
permitting the tenant to occupy another 
piece of land in the spring of 1906. Alford 
v. Pegues, 92 Miss. 558, 46 So. 76 (1908). 

Where defendant rented land to one 
without knowing that he was plaintiff's 
renter, and upon being so informed tried 
to get the renter to go back to plaintiff, 
defendant is not liable. Sneed v. Gilman, 
44 So. 830 (Miss. 1907). 

Where the servant was arrested and 
agreed to return to his employer if the 
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case was dismissed and then was seized 
and carried off by defendant, a conviction 
was proper. Gregory v. State, 42 So. 168 
(Miss. 1906). 

Failure of landlord to furnish tenant 
meat and clothing insufficient to justify 
tenant in abandoning his lease, unless 
landlord under legal obligation to do so, 
and defendant employing him knowing of 
lease, was liable. Petty v. Leggett, 38 So. 
549 (Miss. 1905). 

Prior to the addition of the last sentence 
of the above section [Code 1942, § 2129], 
it was held that enticing away of an infant 
servant whose mother had made a con- 
tract for her services to another for a year 
is not an offense. State v. Richardson, 86 
Miss. 439, 38 So. 497 (1905). 

This section [Code 1942, § 2129] is not 
violated by a tenant who merely obtains 
advances from his landlord on pretense of 
going to certain places on business, and 
who leaves the premises and does not 
return. Ex parte Harris, 85 Miss. 4, 37 So. 
505 (1904). 

Under this section [Code 1942, § 2129] 
one cannot be convicted who has never 
actually entered upon the service, or gone 
upon the farm of his alleged employer. 
Hendricks v. State, 79 Miss. 368, 30 So. 
708 (1901). 

A laborer who has contracted in writing 
to work on shares who has never actually 
entered upon the service cannot be con- 
victed under § 1068, Code of 1892, even 
as amended by the laws of 1900 (p. 140) 
(Code 1906, § 1146). Hendricks v. State, 
79 Miss. 368, 30 So. 708 (1901). 

In an action under this section [Code 
1942, § 2129] the defendant is liable 
where he employs a laborer before the 
expiration of his term of service without 
the consent of his employer or landlord, 
whether the contract with the landlord 
has been breached or not. Armistead v. 
Chatters, 71 Miss. 509, 15 So. 39 (1894). 

5. — Contracting with one who has 
abandoned former relation. 

Laws 1928, ch. 292 has no application to 
employment of tenant theretofore aban- 
doning contract. Hill v. Duckworth, 155 
Miss. 484, 124 So. 641 (1929). 

Third person may lawfully employ la- 
borer or renter theretofore breaching con- 
tract without incurring liability to original 



landlord. Hill v. Duckworth, 155 Miss. 
484, 124 So. 641 (1929). 

Conviction cannot be had for enticing 
away, or employing laborer or renter al- 
ready having abandoned his contract; evi- 
dence held insufficient to sustain convic- 
tion. Waldrup v. State, 154 Miss. 646, 122 
So. 771 (1929). 

Negro woman negotiating with another 
before harvesting crops had not left em- 
ployment within law forbidding interfer- 
ence therewith. Armstrong v. Bishop, 151 
Miss. 353, 117 So. 512 (1928). 

Abandonment by a laborer of former 
contract authorizes re-employment by an- 
other. Thompson v. Box, 147 Miss. 1, 112 
So. 597 (1927). 

Person contracting with laborers, be- 
lieving they had abandoned original con- 
tract, held not liable for statutory penalty. 
Thompson v. Box, 147 Miss. 1, 112 So. 597 
(1927). 

Mere hiring of tenant who has broken 
his contract not a violation of this section 
[Code 1942, § 2129]. Evans v. State, 121 
Miss. 252, 83 So. 167 (1919). 

Laws of 1900, ch. 102, does not compel a 
renter to fulfill the contract, except by 
penalties for abandonment, nor prevent 
him from leasing land from another. 
Sneed v. Gilman, 44 So. 830 (Miss. 1907). 

Whether the cause for which the tenant 
abandoned the premises was sufficient 
was a question of law, and not a question 
of fact for the jury. Petty v. Leggett, 38 So. 
549 (Miss. 1905). 

The mere employment of a servant after 
he had left his former master is not suffi- 
cient to sustain a conviction under the 
statute. Jackson v. State, 16 So. 299 (Miss. 
1894). 

6. Actions for damages. 

An action to recover damages for induc- 
ing an automobile dealership to violate 
the terms of its premises lease, although 
erroneously brought under this section, 
which was enacted to protect the farmer- 
sharecropper relationship, was neverthe- 
less proper since the declaration set out 
sufficient allegations to charge a common 
law cause of action based on willfull inter- 
ference with contract; however, an award 
of punitive damages was improper, since 
only compensatory damages are autho- 
rized by this section and since the parties 
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had confined recovery to that permitted 
hereunder. Cranford v. Shelton, 378 So. 2d 
652 (Miss. 1980). 

Right of the landlord to sue for damages 
not dependent on conviction of the crime 
of enticing away. Wheeler v. Pannell, 96 
Miss. 382, 51 So. 598 (1910). 

Landlord suing one for enticing away 
his tenant for advances made tenant on 
faith of the contract, may not recover from 
advances made to the tenant for comple- 
tion of the crop under a prior contract of 
letting. Wheeler v. Pannell, 96 Miss. 382, 
51 So. 598 (1910). 

The laws of 1900 (p. 140) repealed the 
double damages allowed by this section 



[Code 1942, § 2129] under the operation 
of § 61 of the Constitution of 1890. Na- 
tions v. Lovejoy, 80 Miss. 401, 31 So. 811 
(1902). 

A plaintiff in a suit under § 1068, Code 
1892, could not recover double damages 
when, pending his suit, another statute 
(Laws 1900, p. 140) had limited his recov- 
ery to a less amount. Nations v. Lovejoy, 
80 Miss. 401, 31 So. 811 (1902). 

Plaintiff suing under this statute must 
show damages. Hoole v. Dorroh, 75 Miss. 
257, 22 So. 829 (1897). 



RESEARCH REFERENCES 



ALR. Punitive damages for interfer- 
ence with contract or business relation- 
ship. 44 A.L.R.4th 1078. 

Am Jur. 44B Am. Jur. 2d, Interference 
§§ 44 et seq. 

17 Am. Jur. Proof of Facts 2d 517, Tor- 
tious Interference with at-will Business 
Relationship. 

25 Am. Jur. Proof of Facts 2d 725, Tor- 
tious Deprivation of Former Employer's 
Customers and Employees. 

41 Am. Jur. Proof of Facts 2d 393, Tor- 
tious Interference with Real Estate Bro- 
ker's Business Relationship with Seller. 



50 Am. Jur. Proof of Facts 2d 455, Tor- 
tious Interference with Employment Rela- 
tionship. 

CJS. 30 C.J.S., Employer-Employee Re- 
lationship §§ 280-283. 

Law Reviews. Walker, Common Law 
Protection of Economic Expectancies: 
"Business Torts" in Mississippi. 50 Miss. 
L. J. 335, March 1979. 



§ 97-23-31. Insurance; acting as agent for company not com- 
plying with law. 

Any person who shall do or perform any of the acts or things mentioned in 
the laws governing insurance companies, the doing or performing of which is 
there provided, shall constitute such person the agent of the company, for any 
insurance company not organized under or incorporated by the laws of this 
state, without such company having first complied with the requirements of 
the laws of this state or having received the certificate of authority from the 
commissioner of insurance, as required by law, shall be guilty of a misde- 
meanor, and, on conviction, be fined five hundred dollars and be imprisoned in 
the county jail not exceeding twelve months, or by either; but the penalties of 
this section shall not apply to an adjuster of a loss, if the insurance could not 
have been obtained from a company which had complied with the laws of this 
state, or if the insurance was given at a rate fully one-half of one per centum 
less than that charged by such companies. 
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SOURCES: Codes, 1857, ch. 35, art. 63; 1871, § 2453; 1880, § 1086; 1892, § 1170; 
1906, § 1248; Hemingway's 1917, § 978; 1930, § 1006; 1942, § 2236. 

Cross References — Agents of nonadmitted insurance companies, see §§ 83-21-17 
et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

JUDICIAL DECISIONS 



1. In general. 

Mississippi statutory scheme pertain- 
ing to insurance carriers and agents, em- 
bodies in §§ 83-5-7, 83-17-103[Repealed], 
83-17-105[Repealed], and 97-23-31, alleg- 
edly violated by defendants, met 3 criteria 
for laws to regulate "business of insur- 
ance," being (1) whether practice has ef- 
fect of transferring or spreading a policy 
holder's risk, (2) whether practice is an 
integral part of policy relationship be- 
tween insurer and insured, and (3) 
whether practice is limited to entities 
within insurance industry; therefore there 
was possibility of a valid state law claim 
based on Mississippi insurance regulatory 
statutes and/or fraud in the inducement 
against one of defendants who was insur- 
ance agent; accordingly, defendant was 
not nominal or fraudulently joined party 
for purposes of removal jurisdiction. 
Smith v. Arkansas Blue Cross & Blue 
Shield, 781 F. Supp. 1159 (N.D. Miss. 
1991). 



One transmitting application, receiving 
and delivering policy, and collecting and 
transmitting premium to a broker was an 
agent within statute, though not autho- 
rized to solicit business. Cain v. State, 103 
Miss. 701, 60 So. 731 (1913). 

Indictment charging defendant "did un- 
lawfully assume to act as an insurance 
agent" was fatally defective for failure to 
specify particular unlawful act charged. 
Fikes v. State, 87 Miss. 251, 39 So. 783 
(1906). 

Testimony of state insurance commis- 
sioner and certified copy of records of his 
office was competent and conclusive on 
question of whether company for which 
defendant was soliciting insurance had 
been permitted to do business in state. 
Fikes v. State, 87 Miss. 251, 39 So. 783 
(1906). 

The statute is valid and not in conflict 
with either the state or federal Constitu- 
tion. Moses v. State, 65 Miss. 56, 3 So. 140 
(1887). 



§ 97-23-33. Interference with exercise of lawful trade or call- 
ing by printing or distributing of matter, etc. 

If any person shall wilfully and maliciously print, circulate or distribute, 
cause to be printed, circulated or distributed, or assist in printing, circulating 
or distributing, in any form whatever, any matter, the purpose and design of 
the contents thereof being to wilfully and maliciously interfere with, or prevent 
another from exercising a lawful trade or calling, or engaging in a lawful 
business, or engaging in lawful use and enjoyment of his property, he shall be 
guilty of a misdemeanor and upon conviction thereof shall be punished by 
imprisonment for not more than six (6) months in the county jail or be fined not 
more than five hundred dollars ($500.00) or both. 

SOURCES: Codes, 1942, § 2236.5; Laws, 1964, ch. 344, eff from and after 
passage (approved March 3, 1964). 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 
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RESEARCH REFERENCES 



ALR. Liability of one who induces or 
causes third person not to enter into or 
continue a business relation with another. 
9 A.L.R.2d 228. 

Liability for interference with at will 
business relationship. 5 A.L.R.4th 9. 

Am Jur. 44B Am. Jur. 2d, Interference 
§§ 47 et seq. 

18 Am. Jur. Proof of Facts 2d 265, Un- 
fair Competition — Appropriation of Com- 



petitor's Advertising Matter, Methods, or 
Slogan. 

41 Am. Jur. Proof of Facts 2d 393, Tor- 
tious Interference with Real Estate Bro- 
ker's Business Relationship with Seller. 

50 Am. Jur. Proof of Facts 2d 455, Tor- 
tious Interference with Employment Rela- 
tionship. 



§ 97-23-35. Newspapers and periodicals to print names of 
their editors. 

Newspapers and periodicals published in this state, for regular distribu- 
tion through the mails or otherwise, shall print at the top of the editorial page 
of said publication the full name of its chief editor, the assistant editor, if any, 
or the person or persons directly responsible for the editorial utterances of said 
publication. The owner or owners of any newspaper or periodical published in 
this state in violation of this section, shall be guilty of a misdemeanor and upon 
conviction, shall be fined not more than twenty-five dollars for each offense. 

SOURCES: Codes, Hemingway's 1917, §§ 1023, 1024; 1930, § 1055; 1942, § 2287; 
Laws, 1912, ch. 156. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

§ 97-23-37. Oleomargarine and other imitation food to be 
branded. 

A person who sells or manufactures, exposes or offers for sale as an article 
of food, any oleomargarine or other substance in imitation of any article of food, 
without disclosing the imitation by a suitable and plainly visible mark or 
brand, indicating and naming what the substance really is, shall be guilty of a 
misdemeanor, and, on conviction, shall be fined not less than ten dollars nor 
more than one hundred dollars, or be imprisoned in the county jail not 
exceeding one month, or both. 

SOURCES: Codes, 1892, § 1242; 1906, § 1316; Hemingway's 1917, § 1049; 1930, 
§ 1081; 1942, § 2314; Laws, 1892, p. 85. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 
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RESEARCH REFERENCES 



ALR. Federal pre-emption of state food 
labeling legislation or regulation. 79 
A.L.R. Fed. 181. 

Validity, under Commerce Clause (Art I, 
§ 8, CI 3), of state statutes regulating 
labeling of food. 79 A.L.R. Fed. 246. 



Am Jur. 35A Am. Jur. 2d, Food §§ 39 et 
seq. 

CJS. 36A C.J.S., Food §§ 25 et seq. 



§ 97-23-39. Preventing employment by force or violence; pen- 
alty. 

It shall be unlawful for any person by the use of force or violence, or threat 
of the use of force or violence, to prevent or to attempt to prevent any person 
from engaging in any lawful vocation within this state. Any person guilty of 
violating this section shall be deemed guilty of a felony and, upon conviction 
thereof, shall be fined in the sum of not more than five hundred dollars 
($500.00) or imprisoned in the county jail not more than six months, or both, 
or in the state penitentiary not more than two (2) years. 

SOURCES: Codes, 1942, § 2126; Laws, 1942, ch. 323. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any felony violation, see § 99-19-73. 

RESEARCH REFERENCES 

ALR. Punitive damages for interfer- 50 Am. Jur. Proof of Facts 2d 455, Tor- 

ence with contract or business relation- tious Interference with Employment Rela- 

ship. 44 A.L.R.4th 1078. tionship. 

Am Jur. 44B Am. Jur. 2d, Interference 13 Am. Jur. Trials, Defending Minor 

§§ 19, 47 et seq. Felony Cases §§ 1 et seq. 

§ 97-23-41. Preventing employment by force or violence; con- 
spiracy. 

It shall be unlawful for any two or more persons to conspire together to use 
force or violence, or threats thereof, to prevent any person or persons from 
engaging in any lawful vocation or work in this state, and it shall be unlawful 
for any two or more persons in furtherance of such conspiracy to assemble or 
gather together at any place where a labor dispute exists or anywhere in this 
state for the purpose of carrying such unlawful conspiracy into effect. Any 
person violating this section, upon conviction thereof, shall be punished by a 
fine of not more than five hundred dollars ($500.00) or imprisonment in the 
county jail not more than six months, or both, or in the state penitentiary not 
more than two years. 

The term "labor dispute" as used in this section shall include any 
controversy between an employer and two (2) or more of his employees 
concerning the terms or conditions of employment or concerning the associa- 
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tion or representation of persons in negotiating, fixing, maintaining, changing, 
or seeking to arrange terms or conditions of employment. 

SOURCES: Codes, 1942, §§ 2127, 2128; Laws, 1942, ch. 323. 

Cross References — Conspiracy, generally, see § 97-1-1. 

Conspiracy for unlawful restraint or boycott of trade or business, see § 97-23-85. 

RESEARCH REFERENCES 



ALR. Combination of separate plants or 
units of same employer as single bargain- 
ing unit. 12 A.L.R.3d 787. 

Multiemployer group as appropriate 
bargaining unit under Labor Relations 
Act. 12 A.L.R.3d 805. 

State criminal prosecutions of union of- 
ficer or member for specific physical 
threats to employer's property or person, 
in connection with labor dispute — mod- 
ern cases. 43 A.L.R.4th 1141. 



Punitive damages for interference with 
contract or business relationship. 44 
A.L.R.4th 1078. 

Am Jur. 50 Am. Jur. Proof of Facts 2d 
455, Tortious Interference with Employ- 
ment Relationship. 

CJS. 51A C.J.S., Labor Relations 
§§ 442, 443. 



§ 97-23-43. Profession; practicing without license. 

If any person shall practice as an attorney and counsellor-at-law, or shall 
practice as a physician or surgeon, or shall practice as a dentist, or shall 
practice as a pharmacist, without having first been examined and obtained a 
license as required by law, he shall, on conviction, of the first offense, be 
punished by a fine of not less than one hundred ($100.00) dollars or more than 
two hundred ($200.00) dollars or by imprisonment in the county jail not less 
than three months or more than twelve months or both; and such person, upon 
conviction of the second offense against this section, shall be punished by a fine 
of not less than two hundred ($200.00) dollars or more than five hundred 
($500.00) dollars or by imprisonment in the penitentiary not less than one year 
or more than two years; and such person, upon conviction of any succeeding 
offense, shall be punished in the discretion of the court; provided, however, 
that such punishment shall in no case exceed the payment of a fine of five 
thousand dollars ($5,000.00) or imprisonment for five years. 

SOURCES: Codes, Hutchinson's § 1848, ch. 26, art. 3(4); 1857, ch. 9, art. 3; 1871, 
§ 2246; 1880, § 2398; 1892, § 1258; 1906, § 1334; Hemingway's 1917, § 1068; 
1930, § 1099; 1942, § 2332; Laws, 1932, ch. 270. 

Cross References — Failure to procure license required for persons liable for 
privilege taxes, see § 27-15-215. 

Penalty for practicing architecture without certificate, see § 73-1-25. 

Unlawful practice of law without license, see § 73-3-55. 

Unauthorized practice of law, see § 73-3-55. 

Penalties for practicing dentistry illegally, see § 73-9-57. 

Unlawful practice of engineering, see § 73-13-39. 

Physicians' duty to obtain license, see § 73-25-1. 
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Penalties for practicing as certified public accountant without license, see § 73-33-13. 
Unlicensed practice of profession, generally, see §§ 73-51-1 et seq. 
Penalty for failure to obtain boxing or wrestling license, see § 75-75-117. 
Insurance agent obtaining license, see § 83-17-5. 

JUDICIAL DECISIONS 



1. In general. 

2. Professions within statute. 

3. Indictment. 

1. In general. 

A statute of this sort does not contra- 
vene U. S. Const., amend. 14, but is within 
the police power of the state. State v. 
Tucker, 102 Miss. 517, 59 So. 826 (1912). 

2. Professions within statute. 

A chancery clerk who, through the exer- 
cise of discretion and the use of her own 
knowledge and judgment, drew deeds, 
deeds of trust, bills of sale, and title cer- 
tificates to real property was not a mere 
scrivener but was engaged in the unlawful 
practice of law, and an injunction was 
properly granted to restrain her from con- 
tinuing these activities. Darby v. Missis- 
sippi State Bd. of Bar Admissions, 185 So. 
2d 684 (Miss. 1966). 

The element of compensation for legal 
services performed by one not licensed to 
practice law may be a factor in determin- 
ing whether specified conduct is unlawful, 
but it is not controlling, and the character 
of the service and its relation to the public 
interest determines its classification, not 
whether compensation is charged. Darby 
v. Mississippi State Bd. of Bar Admis- 
sions, 185 So. 2d 684 (Miss. 1966). 

The prohibition against others than 
members of the bar of the State of Missis- 
sippi from engaging in the practice of law 
is not for the protection of the lawyer 
against lay competition, but is for the 
protection of the public. Darby v. Missis- 
sippi State Bd. of Bar Admissions, 185 So. 
2d 684 (Miss. 1966). 

A chiropractor, who, for compensation 
injected into the body of patients by the 
use of hypodermic needles vitamins or 
penicillin for the cure, relief or palliations 
of the ailments of which the patients were 
complaining, came within the statutory 
definition of practicing medicine. Harris v. 
State, 229 Miss. 755, 92 So. 2d 217 (1957). 



Sustaining a conviction of a chiroprac- 
tor, who, for compensation, injected into 
the body of patients by the use of hypoder- 
mic needles vitamins or penicillin for the 
cure, relief, or palliation of the patient's 
ailments, of practicing medicine without a 
license, would not so construe this section 
[Code 1942, § 2332] and Code 1942, 
§ 8888, as to render them in violation of 
the constitutional right of a citizen to 
liberty and pursuit of happiness, or to 
constitute a restriction upon the right of 
private contract. Harris v. State, 229 Miss. 
755, 92 So. 2d 217 (1957). 

Under statute defining practice of medi- 
cine, "medicine" need not be drug used in 
pharmacopoeia or by druggist and physi- 
cians, so long as it is a healing agency, sold 
for profit. Joyner v. State, 181 Miss. 245, 
179 So. 573, 115 A.L.R. 954 (1938). 

Whether liquid used by chiropractor on 
patient's throat preparatory to inserting 
needle for application of electricity to dis- 
eased tonsils, was medicine or anaesthetic 
instead of mineral water, held for jury. 
Joyner v. State, 181 Miss. 245, 179 So. 
573, 115 A.L.R. 954 (1938). 

Offense of practicing medicine without 
license is not committed by failure to file 
license in time to prevent it becoming void 
under a statute [Code 1942, § 8884] 
avoiding it unless recorded in 60 days 
from the date of issuance. Grady v. State, 
144 Miss. 100, 109 So. 728 (1926). 

An osteopath is not within this section 
[Code 1942, § 2332] nor the Act 1896 
(Laws 1896, p. 79; Code 1906, § 3691). 
Hayden v. State, 81 Miss. 291, 33 So. 653, 
95 Am. St. R. 471 (1903). 

Professional services by a physician 
who has no license come under this sec- 
tion [Code 1942, § 2332]. Bohn v. Lowry, 
77 Miss. 424, 27 So. 604 (1900). 

3. Indictment. 

Indictment charging defendant "did un- 
lawfully practice as a physician. . . and did 
not then and there have a license to do so," 
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is sufficient. State v. Tucker, 102 Miss. 
517, 59 So. 826 (1912). 



RESEARCH REFERENCES 



ALR. Constitutionality and construc- 
tion of statutes or regulations prohibiting 
one who has no license to practice den- 
tistry or medicine from owning, maintain- 
ing, or operating an office therefor. 20 
A.L.R.2d 808. 

Trust company's acts as fiduciary as 
practice of law. 69 A.L.R.2d 404. 

Title examination activities by lending 
institution, insurance company, or title 
and abstract company, as illegal practice 
of law. 85 A.L.R.2d 184. 

Practicing medicine, surgery, dentistry, 
optometry, podiatry, or other healing arts 
without license as a separate or continu- 
ing offense. 99 A.L.R.2d 654. 

Sale of books or forms designed to en- 
able layman to achieve legal results with- 
out assistance of attorney as unauthorized 
practice of law. 71 A.L.R.3d 1000. 

Recovery back of money paid to unli- 
censed person required by law to have 



occupation or business license or permit to 
make contract. 74 A.L.R.3d 637. 

Layman's assistance to party in divorce 
proceeding as unauthorized practice of 
law. 12 A.L.R.4th 656. 

Contracts by organizations in business 
of providing evidence, witness, or research 
assistance to legal counsel in specific liti- 
gation. 15 A.L.R.4th 1255. 

Validity and construction of contracts 
by organizations in business of providing 
expert witnesses, research assistance, and 
consultation services to attorneys in spe- 
cific litigation. 70 A.L.R.5th 513. 

What constitutes "unauthorized prac- 
tice of law" by out-of-state counsel?, 83 
A.L.R.5th 497. 

Am Jur. 51 Am. Jur. 2d, Licenses and 
Permits § 43. 

CJS. 53 C.J.S., Licenses §§ 125 et seq. 



§§ 97-23-45 through 97-23-53. Repealed. 

Repealed by Laws, 1988, ch. 556, § 3, eff from and after July 1, 1988. 
§ 97-23-45. [Codes, 1942, § 2374-01; Laws, 1958, ch. 268, § 1] 
§ 97-23-47. [Codes, 1942, § 2374-02; Laws, 1958, ch. 268, § 2; Laws, 
1975, ch. 460] 

§ 97-23-49. [Codes, 1942, § 2374-03; Laws, 1958, ch. 268, § 3] 
§ 97-23-51. [Codes, 1942, § 2374-04; Laws, 1958, ch. 268, § 4] 
§ 97-23-53. [Codes, 1942, § 2374-05; Laws, 1958, ch. 268, § 5] 

Editor's Note — Former § 97-23-45 was entitled: Shoplifting; elements of the 
offense. For similar provisions, see § 97-23-93. 

Former § 97-23-47 was entitled: Shoplifting; penalties; subsequent offenses. For 
similar provisions, see § 97-23-93. 

Former § 97-23-49 was entitled: Shoplifting; concealment of goods as prima facie 
evidence of crime. For similar provisions, see § 97-23-93. 

Former § 97-23-51 was entitled: Shoplifting; detention of suspect for questioning 
without incurring civil liability. For similar provisions, see § 97-23-95. 

Former § 97-23-53 was entitled: Shoplifting; construction. 

§ 97-23-55. Storage battery; unlawful to deface rental battery. 

It shall be unlawful for any person to remove or deface or alter or destroy, 
or cause to be removed or defaced or altered or destroyed the word "rental" or 
any letter, word, mark or character, printed or painted or stamped or branded 
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upon or attached to, any electric storage battery which has been so placed upon 
or attached to such electric storage battery to identify the same as belonging to 
or being the property of another. 

SOURCES: Codes, 1930, § 1140; 1942, § 2377; Laws, 1926, ch. 166. 
Cross References — Penalty for violation of this section, see § 97-23-61. 

§ 97-23-57. Storage battery; unlawful to sell or give away 
rental battery. 

It shall be unlawful for any person to sell, dispose of, deliver or give, or to 
attempt to sell, dispose of, deliver or give, to any person other than the owner 
thereof or his agent any electric storage battery upon which the word "rental" 
or letter, word, mark or character is printed, painted, stamped or branded, for 
the purpose of identifying said electric storage battery as being a rental battery 
belonging to or being the property of another. 

SOURCES: Codes, 1930, § 1141; 1942, § 2378; Laws, 1926, ch. 166. 

Cross References — Penalty for violation of this section, see § 97-23-61. 

§ 97-23-59. Storage battery; unlawful to retain or recharge 
rental battery. 

It shall be unlawful for any person to retain in his possession for a longer 
period than fourteen days, or to recharge, except in cases of emergency, without 
the consent of the owner thereof, any electric storage battery upon which the 
word "rental" or any letter, word, mark or character is printed, painted, 
stamped or branded for the purpose of identifying the said electric storage 
battery as belonging to or being the property of another. 

SOURCES: Codes, 1930, § 1142; 1942, § 2379; Laws, 1926, ch. 166. 

Cross References — Penalty for violation of this section, see § 97-23-61. 

JUDICIAL DECISIONS 



1. In general. 

Prosecution for failure to return storage 
battery eleven days after expiration of 
rental agreement held prematurely insti- 
tuted. Ball v. State, 150 Miss. 780, 116 So. 
878 (1928). 



Affidavit alleging failure to return stor- 
age batteries, filed eleven days after expi- 
ration of rental agreement, held insuffi- 
cient under law requiring return within 
fourteen days. Ball v. State, 150 Miss. 780, 
116 So. 878 (1928). 



§ 97-23-61. Storage battery; penalty. 

Any person violating any of the provisions of any one of Sections 97-23-55 
through 97-23-59 shall be guilty of a misdemeanor, and upon conviction 
thereof, shall be sentenced to pay a fine not exceeding twenty-five dollars or be 
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imprisoned for a term not exceeding thirty days, or both such fine and 
imprisonment. 

SOURCES: Codes, 1930, § 1143; 1942, § 2380; Laws, 1926, ch. 166. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

§§ 97-23-63 through 97-23-82. Repealed. 

Repealed by Laws, 1986, ch. 302, § 4, eff from and after July 1, 1986 
(became law on February 4, 1986, without the Governor's signature). 

§ 97-23-63. [Codes, Hutchinson's 1848, ch. 64, art. 4(4); 1857, ch. 64, art. 
225; 1871, § 2679; 1880, § 2949; 1892, § 1291; 1906, § 1366; Hemingway's 
1917, § 1102; 1930, § 1131; 1942, § 2368; Laws, 1926, ch. 277; Laws, 1932, ch. 
248; Laws, 1954, ch. 252; Laws, 1956, ch. 247; Laws, 1982, ch. 401, § 1] 
§ 97-23-65. [Codes, 1942, § 2369-02; Laws, 1964, ch. 353, § 2] 
§ 97-23-67. [Codes, 1942, § 2369-03; Laws, 1964, ch. 353, § 3] 
§ 97-23-69. [Codes, 1942, § 2369-04; Laws, 1964, ch. 353, § 4] 
§ 97-23-71. [Codes, 1942, § 2369-05; Laws, 1964, ch. 353, § 5] 
§ 97-23-73. [Codes, 1942, § 2369-06; Laws, 1964, ch. 353, § 6] 
§ 97-23-75. [Codes, 1942, § 2369-07; Laws, 1964, ch. 353, § 7] 
§ 97-23-77. [Codes, 1942, § 2369-01; Laws, 1964, ch. 353, § 1] 
§ 97-23-79. [Codes, Hutchinson's 1848, ch. 64, art. 4(7); 1857, ch. 64, art. 
227; 1871, § 2681; 1880, § 2951; 1892, § 1293; 1906, § 1368; Hemingway's 
1917, § 1104; 1930, § 1133; 1942, § 2370; Laws, 1948, ch. 401, § 1; 1954, ch. 
239; 1966, ch. 361, § 1] 

§ 97-23-81. [Codes, 1942, § 2370.5; Laws, 1948, ch. 401, § 2; 1966, ch. 
361, § 2] 

§ 97-23-82. [En Laws, 1973, ch. 393, § 1] 

Editor's Note — Former § 97-23-63 was entitled: Sunday; violations of Sabbath 
generally. 

Former § 97-23-65 was entitled: Sunday sales; definition of "person." 

Former § 97-23-67 was entitled: Sunday sales; prohibition of sales; exceptions. 

Former § 97-23-69 was entitled: Sunday sales; certain sales and carrying of adver- 
tisement by communications media not prohibited. 

Former § 97-23-71 was entitled: Sunday sales; penalties for violations. 

Former § 97-23-73 was entitled: Sunday sales; injunction to restrain violations; 
costs. 

Former § 97-23-75 was entitled: Sunday sales; powers of municipal governing 
authorities or boards of supervisors. 

Former § 97-23-77 was entitled: Sunday sales; construction of law. 

Former § 97-23-79 was entitled: Sunday shows or exhibits; certain shows, games, 
etc., prohibited; exceptions. 

Former § 97-23-81 was entitled: Sunday shows or exhibits; local option election. 

Former § 97-23-82 made playing of baseball, football, basketball, tennis and golf 
games on Sunday legal. 



1022 



Offenses Affecting Trade, Etc. 



§ 97-23-85 



§ 97-23-83. Threats or coercion to prevent lawful conduct of 
business. 

If any person shall in any manner threaten with bodily harm, intimidate 
or coerce another person to prevent said person from lawfully trading or 
carrying on business, including buying or selling, he shall be guilty of a 
misdemeanor and, upon conviction thereof, shall be punished by imprisonment 
for not more than one (1) year in the county jail or be fined not more than one 
thousand dollars ($1,000.00) or both. 

SOURCES: Codes, 1942, § 2384.5; Laws, 1966, ch. 384, § 1, eff from and after 
passage (approved February 9, 1966). 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

JUDICIAL DECISIONS 

1. In general. for the jury whether the language directed 
No precise words are needed to convey a to the customers constituted threats or 
threat directed against customers of a coercion under the provisions of this sec- 
store and intended to induce them to leave tion [Code 1942, § 2384.5]. Shields v. 
the store's premises, and it was a question State, 203 So. 2d 78 (Miss. 1967). 

RESEARCH REFERENCES 

CJS. 86 C.J.S., Threats and Unlawful 
Communications §§ 1 et seq. 

§ 97-23-85. Unlawful restraint of trade; boycott; civil liability. 

If two (2) or more persons conspire to prevent another person or other 
persons from trading or doing business with any merchant or other business 
and as a result of said conspiracy said persons induce or encourage any 
individual or individuals to cease doing business with any merchant or other 
person, and when such conspiracy is formed and effectuated because of a 
reasonable grievance of the conspirators over which the said merchant or place 
of business boycotted or against which a boycott is attempted has no direct 
control or no legal authority to correct, or when the conspiracy results from 
such alleged grievance against the merchant or other person boycotted when 
no notice of such grievance has been given the merchant or party boycotted and 
no reasonable opportunity to correct such alleged grievance has been given 
such merchant or other person against whom the conspiracy was formed, then 
each of such persons shall be guilty of the crime of unlawful restraint of trade 
and shall be fined not more than one thousand dollars ($1,000.00) or impris- 
oned for not more than two (2) years and in addition each such person shall be 
liable in civil action for any damages suffered by said merchant or place of 
business so wrongfully boycotted and also for attorney fees incurred by said 
merchant or person boycotted in a civil action to recover damages. 
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SOURCES: Codes, 1942, § 2059.3; Laws, 1968, ch. 344, § 3, eff from and after 
passage (approved July 30, 1968). 

Cross References — Trusts and combines in restraint or hindrance of trade, see 
§§ 75-21-1 et seq. 

Conspiracy, generally, see § 97-1-1. 

Conspiracy to prevent persons from engaging in lawful work, see § 97-23-41. 



JUDICIAL DECISIONS 



1. In general. 

The statute is prospective in nature and 
does not reflect any retrospective force; 
therefore, it did not apply to an economic 
boycott instituted on April 1, 1966. 
NAACP v. Claiborne Hdwe. Co., 393 So. 2d 



1290 (Miss. 1980), amended, 405 So. 2d 
115 (Miss. 1981), rev'd on other grounds, 
458 U.S. 886, 102 S. Ct. 3409, 73 L. Ed. 2d 
1215 (1982), reh'g denied, 459 U.S. 898, 
103 S. Ct. 199, 74 L. Ed. 2d 160 (1982). 



RESEARCH REFERENCES 



ALR. Attorneys' fees: cost of services 
provided by paralegals or the like as com- 
pensable element of award in state court. 
73 A.L.R.4th 938. 

Liability, under statute, of labor union 
or its membership for torts committed in 



connection with primary labor activities- 
state cases. 85 A.L.R.4th 979. 

Am Jur. 16 Am. Jur. 2d, Conspiracy 
§§ 1 et seq. 

CJS. 15A C.J.S., Conspiracy § 290. 



§ 97-23-87. Unauthorized copying or sale of recordings. 

(1) For purposes of this section, the following words shall have the 
meaning ascribed herein, unless the context requires otherwise: 

(a) "Person" means any individual, partnership, corporation, associa- 
tion or any communications media, including radio or television, broadcast- 
ers or licensees, newspapers, magazines, or other publications or media 
which offer facilities for the purposes stated herein. 

(b) "Owner" means the person who owns, or who has the license in the 
United States to produce or to distribute to the public copies of the original 
fixation of sounds or pictures embodied in, the master phonograph record, 
master disc, master tape, master videocassette, master film or other device 
used for reproducing recorded sounds or images on phonograph records, 
discs, tapes, films or other articles on which sound or images are recorded, 
and from which the transferred recorded sounds or images are directly or 
indirectly derived. 

(2) (a) Any person who shall knowingly and willfully transfer or cause to 
be transferred, without the consent of the owner, any sounds or images 
recorded on phonograph record, disc, wire, tape, videocassette, film, or other 
article or device on which sounds or images are recorded with intent to sell, 
rent for a fee, or cause to be sold, or rented for a fee or for any financial gain 
the article on which such sounds or images are transferred, shall be guilty of 
a felony and, upon conviction of a first violation of this subsection, shall be 
fined not more than Twenty-five Thousand Dollars ($25,000.00) or be 
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imprisoned in the State Penitentiary for not more than five (5) years, or both. 
Any person who shall be convicted of a second or subsequent violation of this 
subsection shall be fined not more than One Hundred Thousand Dollars 
($100,000.00) or be imprisoned not more than ten (10) years, or both. 

(b) Any person who records, masters or causes to be recorded or 
mastered on any recorded article or device with the intent to sell, market or 
lease for commercial advantage or private financial gain, the sounds or 
images of a live performance, with the knowledge that the sounds or images 
so recorded have been recorded or mastered without the consent of the owner 
of the sounds of the live performance, is guilty of a felony, and upon 
conviction thereof, shall be subject to fine and imprisonment as provided for 
the first and subsequent convictions of violations of subsection (2)(a). In the 
absence of a written agreement or operation of law to the contrary, the 
performer or performers of the sounds of a live performance shall be 
presumed to own the right to record or master those sounds. Such perform- 
ers shall also be deemed, in absence of such agreement or operation of law, 
to own the right to display and distribute their own personal images. 

(c) Each and every individual and separate manufacture of a recorded 
device as described in this subsection shall constitute a separate offense of 
this subsection. 

(3)(a) It is unlawful for any person to: 

(i) Advertise, offer for sale or sell any such article or device described 
in subsection (2)(a) of this section with the knowledge that the sounds or 
images thereon have been transferred without the consent of the owner; 

(ii) Offer or make available for a fee, rental or any other form of 
compensation, directly or indirectly, any equipment or machinery with the 
knowledge that it will be used by another to reproduce, without the 
consent of the owner, any phonograph record, disc, wire, tape, videocas- 
sette, film or other article on which sounds or images have been trans- 
ferred; or 

(hi) Possess with intent to sell, to make available for a fee, rental or 
other form of compensation, or for the purpose of obtaining any form of 
compensation through the use of any article or device described in 
subsection (2) (a), with the knowledge that the sounds or images thereon 
have been transferred without the consent of the owner. 
Any person convicted of a first violation of this subsection shall be guilty 
of a felony and fined not more than Five Thousand Dollars ($5,000.00) or 
imprisoned in the State Penitentiary for not more than three (3) years, or 
both. Any person convicted of a second or subsequent violation of this 
subsection shall be guilty of a felony and fined not more than Fifty Thousand 
Dollars ($50,000.00) or imprisoned in the State Penitentiary for not more 
than seven (7) years, or both. 

(b) Each and every individual advertisement, offer for sale, sale, rental 
or possession of such recorded devices or offer or making available of 
equipment or machinery in violation of the provisions of this subsection shall 
constitute a separate offense. 
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(4) The provisions of this subsection shall not apply to reproduction of 
sounds or images made in the home for private use with no purpose of 
otherwise capitalizing commercially on such reproduction. 

SOURCES: Laws, 1974, ch. 527, § 1; Laws, 1992, ch. 556, § 1; Laws, 2009, ch. 378, 
§ 4, eff from and after July 1, 2009. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

ALR. Unfair competition by direct re- nical means of use, of transmissions by 
production of literary, artistic, or musical nonsubscribers. 46 A.L.R.4th 811. 
property. 40 A.L.R.3d 566. 

State civil actions by subscription tele- 
vision business for use, or providing tech- 

JUDICIAL DECISIONS 



1. Illegal conduct. 

Trial court erred in overturning the de- 
nial of unemployment benefits to a correc- 
tions employee who was terminated 
where the employee admitted to distribut- 
ing bootleg copies of DVDs to coworkers 
while at work, in violation of Miss. Code 



Ann. § 47-5-49; employee also admitted 
knowing that distributing bootleg copies 
of DVDs was illegal under Miss. Code 
Ann. § 97-23-87(3)(a)(I) and Miss. Code 
Ann. § 97-23-89(2). Miss. Dep't of Corr. v. 
Scott, 929 So. 2d 975 (Miss. Ct. App. 
2006). 



§ 97-23-89. Sale, distribution of recordings without display of 
required information. 

(1) For purposes of this section, the following words shall have the 
meaning ascribed herein, unless the context requires otherwise: 

(a) "Person" means any individual, partnership, corporation or associa- 
tion. 

(b) "Manufacturer" means any individual, partnership, corporation or 
association which, after first having acquired the right to transfer sounds or 
images from the lawful owner thereof, actually transfers or causes the 
transfer thereon of such sounds or images recorded on a phonograph record, 
disc, wire, tape, videocassette, film or other article on which sounds or 
images are recorded, or assembles and transfers any product containing 
such transferred sounds or images as a component thereof. 

(2) It shall be unlawful for any person to manufacture or knowingly (a) 
sell, rent, distribute or circulate, (b) cause to be sold, distributed or circulated, 
or (c) possess with intent to sell, rent, distribute or circulate, for any 
compensation, a recorded article or device containing sounds or images, 
including any phonograph record, tape, disc, videocassette, film or other article 
or device upon which sounds or images may be fixed or reproduced, without the 
actual name and street address of the manufacturer thereof and, when the 
recorded article or device contains sounds only, without the name of the actual 
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performer or group of performers prominently disclosed on the cover, jacket, 
box or label containing such recorded article or device. Any person who is 
convicted of a first violation of this subsection shall be guilty of a felony and 
fined not more than Ten Thousand Dollars ($10,000.00) or be imprisoned in the 
State Penitentiary for not more than three (3) years, or both. Any person who 
is convicted of a second or subsequent violation of this subsection shall be 
guilty of a felony and fined not more than Fifty Thousand Dollars ($50,000.00) 
or be imprisoned in the State Penitentiary for not more than seven (7) years, 
or both. 

(3) Each and every individual manufacture, distribution or sale or trans- 
fer for a consideration of such recorded article or device in violation of the 
provisions of this section shall constitute a separate offense. 

(4) Property used in any way to violate the provisions of this section shall 
be subject to forfeiture under Sections 97-21-101 and 97-21-103. 

SOURCES: Laws, 1974, ch. 527, § 2; Laws, 1992, ch. 556, § 2; Laws, 2011, ch. 346, 
§ 6, eff from and after July 1, 2011. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

JUDICIAL DECISIONS 



1. Illegal conduct. 

Trial court erred in overturning the de- 
nial of unemployment benefits to a correc- 
tions employee who was terminated 
where the employee admitted to distribut- 
ing bootleg copies of DVDs to coworkers 
while at work, in violation of Miss. Code 



Ann. § 47-5-49; employee also admitted 
knowing that distributing bootleg copies 
of DVDs was illegal under Miss. Code 
Ann. § 97-23-87(3)(a)(I) and Miss. Code 
Ann. § 97-23-89(2). Miss. Dep't of Corr. v. 
Scott, 929 So. 2d 975 (Miss. Ct. App. 
2006). 



§ 97-23-91. Construction of Sections 97-23-87 through 97-23- 
91; private causes of action; confiscation of illegal record- 
ings. 

(1) Except as otherwise provided in this section, the provisions of Sections 
97-23-87 through 97-23-91 shall not be construed or interpreted to enlarge or 
diminish the rights of parties in civil litigation. Such sections shall not be 
construed or interpreted to apply to the transfer by a television operator, radio 
or television broadcaster, librarian or archivist of any such sounds (other than 
from the sound track of a motion picture) intended for, or in connection with, 
broadcast transmission, retransmission or related uses, or for archival pur- 
poses only. 

(2) Any owner of a recorded article or device whose work is allegedly the 
subject of a violation of the provisions of Section 97-23-87 or 97-23-89 shall 
have a cause of action in the circuit courts of this state for all damages 
resulting therefrom, including actual, compensatory, incidental and punitive 
damages. 
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(3) Any lawful producer of a recorded article or device whose product is 
allegedly the subject of a violation of the provisions of Section 97-23-87 or 
97-23-89 shall have a cause of action in the circuit courts of this state for all 
damages resulting therefrom, including actual, compensatory, incidental and 
punitive damages. 

(4) It shall be the duty of any state, county or local law enforcement officer 
to confiscate all recorded articles and devices prohibited by the provisions of 
Sections 97-23-87 and 97-23-89 and all equipment and components used or 
intended to be used in the manufacture of the recordings prohibited by said 
sections. The law enforcement officer confiscating such materials and equip- 
ment shall deliver the prohibited recorded material, equipment and compo- 
nents to the State Attorney General or the appropriate local district attorney 
of the judicial district in which the confiscation was made, or cause the same 
to be stored in a safe place until such time as the court having jurisdiction over 
the confiscated recorded material and equipment shall determine the rights, if 
any, of any person in and to said confiscated materials and the appropriate 
disposition of such material and equipment. The provisions of this section shall 
apply to any prohibited recording, regardless of lack of knowledge or intent on 
the part of the person in possession of same to violate Section 97-23-87 or 
97-23-89. 

SOURCES: Laws, 1974, ch. 527, § 3; Laws, 1992, ch. 556, § 3, eff from and after 
July 1, 1992. 

Cross References — Punitive damages, generally, see § 11-1-65. 

§ 97-23-92. Unauthorized use of audiovisual recording device 
in motion picture theater. 

(1) Any person who knowingly operates the audiovisual recording func- 
tion of any device in a motion picture theater while a motion picture is being 
exhibited without the consent of the motion picture theater owner commits a 
crime punishable as provided in subsection (7) of this section. 

(2) The term "audiovisual recording function" means the capability of a 
device to record or transmit a motion picture or any part thereof by means of 
any technology whether developed before or after July 1, 2005. 

(3) The term "motion picture theater" means a movie theater, screening 
room or other venue that is being utilized primarily for the exhibition of a 
motion picture at the time of the alleged offense. 

(4) The owner or lessee of a motion picture theater, or the authorized 
agent or employee of the owner or lessee, who alerts law enforcement 
authorities of an alleged violation of this section shall not be liable in any civil 
action arising out of measures taken while awaiting the arrival of law 
enforcement authorities by the owner, lessee, agent or employee in the course 
of subsequently detaining a person whom the owner, lessee, agent or employee 
in good faith believed to have violated this section unless the plaintiff can show 
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by clear and convincing evidence that the measures were manifestly unrea- 
sonable or the period of detention was unreasonably long. 

(5) This section does not prevent any lawfully authorized investigative, 
law enforcement, protective, or intelligence gathering employee or agent of the 
local, state or federal government from operating any audiovisual recording 
device in a motion picture theater as part of lawfully authorized investigative, 
protective, law enforcement, or intelligence gathering activities. 

(6) Nothing in this section shall prevent prosecution under any provision 
of law providing for greater penalty. 

(7) A person convicted of violating this section shall be punished by a fine 
not to exceed One Thousand Dollars ($1,000.00) or imprisonment in the county 
jail not to exceed six (6) months, or either. 

SOURCES: Laws, 2005, ch. 336, § 1, eff from and after July 1, 2005. 

§ 97-23-93. Shoplifting; elements of offense; presumptions; 
evidence; penalties; aggregation of multiple offenses occur- 
ring within same jurisdiction over 30-day period in deter- 
mining gravity of offense. 

(1) Any person who shall willfully and unlawfully take possession of any 
merchandise owned or held by and offered or displayed for sale by any 
merchant, store or other mercantile establishment with the intention and 
purpose of converting such merchandise to his own use without paying the 
merchant's stated price therefor shall be guilty of the crime of shoplifting and, 
upon conviction, shall be punished as is provided in this section. 

(2) The requisite intention to convert merchandise without paying the 
merchant's stated price for the merchandise is presumed, and shall be prima 
facie evidence thereof, when such person, alone or in concert with another 
person, willfully: 

(a) Conceals the unpurchased merchandise; 

(b) Removes or causes the removal of unpurchased merchandise from a 
store or other mercantile establishment; 

(c) Alters, transfers or removes any price-marking, any other marking 
which aids in determining value affixed to the unpurchased merchandise, or 
any tag or device used in electronic surveillance of unpurchased merchan- 
dise; 

(d) Transfers the unpurchased merchandise from one container to 
another; or 

(e) Causes the cash register or other sales recording device to reflect 
less than the merchant's stated price for the unpurchased merchandise. 

(3) Evidence of stated price or ownership of merchandise may include, but 
is not limited to: 

(a) The actual merchandise or the container which held the merchan- 
dise alleged to have been shoplifted; or 

(b) The content of the price tag or marking from such merchandise; or 

(c) Properly identified photographs of such merchandise. 



1029 



§ 97-23-93 



Crimes 



(4) Any merchant or his agent or employee may testify at a trial as to the 
stated price or ownership of merchandise. 

(5) A person convicted of shoplifting merchandise for which the mer- 
chant's stated price is less than or equal to One Thousand Dollars ($1,000.00) 
shall be punished as follows: 

(a) Upon a first shoplifting conviction the defendant shall be guilty of a 
misdemeanor and fined not more than One Thousand Dollars ($1,000.00), or 
punished by imprisonment in the county jail not to exceed six (6) months, or 
by both if the court finds substantial and compelling reasons why the 
offender cannot be safely and effectively supervised in the community, is not 
amenable to community-based treatment, or poses a significant risk to 
public safety. If such a finding is not made, the court shall suspend the 
sentence of imprisonment and impose a period of probation not exceeding 
one (1) year or a fine of not more than One Thousand Dollars ($1,000.00). 

(b) Upon a second shoplifting conviction the defendant shall be guilty of 
a misdemeanor and fined not more than One Thousand Dollars ($1,000.00) 
or punished by imprisonment in the county jail for a term not to exceed six 
(6) months, or by both if the court finds substantial and compelling reasons 
why the offender cannot be safely and effectively supervised in the commu- 
nity, is not amenable to community-based treatment, or poses a significant 
risk to public safety. If such a finding is not made, the court shall suspend the 
sentence of imprisonment and impose a period of probation not exceeding 
one (1) year or a fine of not more than One Thousand Dollars ($1,000.00), or 
both. 

(6) Upon a third or subsequent shoplifting conviction where the value of 
the shoplifted merchandise is not less than Five Hundred Dollars ($500.00) or 
greater than One Thousand Dollars ($1,000.00), the defendant shall be guilty 
of a felony and fined not more than One Thousand Dollars ($1,000.00), or 
imprisoned for a term not exceeding three (3) years, or by both such fine and 
imprisonment. 

(7) A person convicted of shoplifting merchandise for which the mer- 
chant's stated price exceeds One Thousand Dollars ($1,000.00) shall be guilty 
of a felony and, upon conviction, punished as provided in Section 97-17-41 for 
the offense of grand larceny. 

(8) In determining the number of prior shoplifting convictions for pur- 
poses of imposing punishment under this section, the court shall disregard all 
such convictions occurring more than seven (7) years prior to the shoplifting 
offense in question. 

(9) For the purpose of determining the gravity of the offense under 
subsection (7) of this section, the prosecutor may aggregate the value of 
merchandise shoplifted from three (3) or more separate mercantile establish- 
ments within the same legal jurisdiction over a period of thirty (30) or fewer 
days. 

SOURCES: Laws, 1988, ch. 556, § 1; Laws, 2003, ch. 499, § 8; Laws, 2005, ch. 511, 
§ 2; Laws, 2014, ch. 457, § 29, eff from and after July 1, 2014. 
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Amendment Notes — The 2014 amendment, in (5) and (7), substituted "One 
Thousand Dollars ($1,000.00)" for "Five Hundred Dollars ($500.00)"; in (5)(a) and (5)(b), 
inserted "in the county jail" following "or punished by imprisonment," and substituted 
"if the court finds substantial and compelling reasons ... or poses a significant risk to 
public safety" for "such fine and imprisonment" at the end of the first sentence and 
added the second sentence; in (6), inserted "where the value of the shoplifted 
merchandise is not less than Five Hundred Dollars ($500.00) or greater than One 
Thousand Dollars ($1,000.00)," and substituted "One Thousand Dollars ($1,000.00)" for 
"Five Thousand Dollars ($5,000.00)" and "three (3)" for "five (5)"; and made minor 
stylistic changes. 

Cross References — Civil remedy for shoplifting violations, see § 97-23-96. 
Organized theft or fraud enterprise applicable to conduct proscribed in this section, 
see § 97-43-3.1. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 

JUDICIAL DECISIONS 



I. UNDER CURRENT LAW. 

1. In general. 

2. Subsequent offenses. 

3. Computations. 

4. Evidence. 

5. Indictments. 

6. Sentence. 

7. -10. [Reserved for future use.] 

II. UNDER FORMER § 97-23-45. 
11. In general. 

I. UNDER CURRENT LAW. 

1. In general. 

After a jury convicted appellant of 
felony shoplifting, Miss. Code Ann. § 97- 
23-93(1), a trial court did not err in deny- 
ing appellant's post-trial motions for a 
new trial, or in the alternative, a judg- 
ment notwithstanding the verdict because 
appellant admitted to taking cigars from 
behind a store counter with the intent to 
steal the cigars and resell them later, and 
as such, appellant completed the crime of 
shoplifting at the moment he took posses- 
sion of the cigars with the intent to take 
the cigars without paying for them, and 
whether he left the premises with the 
cigars was irrelevant. Newson v. State, 
107 So. 3d 1079 (Miss. Ct. App. 2013). 

Defendant was properly convicted as a 
felony shoplifter based upon Miss. Code 
Ann. § 97-23-93 as it existed on Novem- 
ber 4, 2002. Wilson v. State, 967 So. 2d 32 
(Miss. 2007). 



As defendant was properly convicted of 
felony shoplifting in violation of Miss. 
Code Ann. § 97-23-93, defendant's five 
year sentence pursuant to Miss. Code 
Ann. § 97-17-41 was proper as it did not 
exceed the statutory maximum. Watson v. 
State, 939 So. 2d 806 (Miss. Ct. App. 
2006), writ of certiorari denied by 939 So. 
2d 805, 2006 Miss. LEXIS 592 (Miss. 
2006). 

Sufficient evidence supported defen- 
dant's conviction for felony shoplifting un- 
der Miss. Code Ann. § 97-23-93 based on 
two prior misdemeanor shoplifting of- 
fenses because the prior misdemeanors 
were elements of felony charge and had to 
be proven beyond a reasonable doubt, and 
defendant failed to rebut the presumption 
of validity that attached to abstracts of 
convictions by presenting evidence to 
show there was an irregularity in the 
abstracts. Biggs v. State, 942 So. 2d 185 
(Miss. Ct. App. 2006), writ of certiorari 
denied by 942 So. 2d 164, 2006 Miss. 
LEXIS 715 (Miss. 2006). 

To convict for felony shoplifting under 
Miss. Code Ann. § 97-23-93 (6), (8), the 
State was required to prove as part of its 
case-in-chief and as an element of the 
charge, that defendant had twice previ- 
ously been convicted of shoplifting within 
seven years. No such proof was offered, 
and while defendant testified on cross- 
examination that she had been convicted 
of shoplifting in 1999, there was no testi- 
mony or evidence that she had been con- 
victed twice of shoplifting within seven 
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years prior to the offense charged, nor was 
the jury instructed as to this; although 
defendant never moved for a directed ver- 
dict on the latter ground, nor did she raise 
it on appeal; reviewing the matter as plain 
error, the appellate court held that rever- 
sal on the felony shoplifting charge was 
warranted, but that entry of conviction for 
the second shoplifting offense was in or- 
der. Evans v. State, 919 So. 2d 231 (Miss. 
Ct. App. 2005). 

Sufficient evidence existed to convict 
defendant of felony shoplifting as a store 
employee gave the opinion that defendant 
was the individual depicted in a videotape 
seen stealing cartons of cigarettes, the 
jury was also able to watch the videotape, 
and defendant had previously twice been 
convicted of shoplifting. Ratliff v. State, 
879 So. 2d 1062 (Miss. Ct. App. 2004). 

Evidence was sufficient to find defen- 
dant guilty of conspiracy to commit and 
committing felony shoplifting; the evi- 
dence presented by the State included 
testimony from several officers regarding 
the events after the shoplifting at one of 
the stores, including an in-court identifi- 
cation of defendant as the driver of the 
maroon car used, and any conflicts in the 
testimony of witness was resolved by the 
jury. Richardson v. State, 868 So. 2d 389 
(Miss. Ct. App. 2004). 

Defendant's conviction for felony shop- 
lifting was proper where credible evidence 
was presented supporting an inference 
that defendant did take possession of the 
merchandise in question, steaks, with the 
intention of converting them to his own 
use without paying for them. Sykes v. 
State, 846 So. 2d 307 (Miss. Ct. App. 
2003). 

The evidence was insufficient to support 
a shoplifting conviction where the defen- 
dant was in the same store with the co- 
defendant during the shoplifting episode 
involving the co-defendant and the defen- 
dant rode away from the store in a car 
driven by the co-defendant at a high rate 
of speed, but there was no evidence that 
the defendant knew that the shoplifting 
episode was taking place or that it was 
planned. Lewis v. State, 573 So. 2d 719 
(Miss. 1990). 

2. Subsequent offenses. 

State inmate convicted of third-offense 
felony shoplifting under Miss. Code Ann. 



§ 97-23-93(6) and sentenced to life in 
prison without the possibility of parole 
was granted habeas corpus under 28 
U.S.C.S. § 2254 based on a fundamental 
miscarriage of justice because the facts 
presented at sentencing did not establish 
that the inmate had actually served one 
year in prison for a prior felony conviction, 
an essential element to prove habitual 
offender status under Miss. Code Ann. 
§ 99-19-83. Sumrell v. Mississippi, — F. 
Supp. 2d — , 2009 U.S. Dist. LEXIS 30798 
(N.D. Miss. Apr. 9, 2009), opinion with- 
drawn by 2009 U.S. Dist. LEXIS 39162 
(N.D. Miss. May 8, 2009). 

Defendant's conviction of felony shop- 
lifting and five-year sentence without pa- 
role as a habitual offender was affirmed 
where the appellate court found no merit 
in his arguments that the indictment was 
defective and that the jurors' handwritten 
verdict was ambiguous; nothing in the 
language of the shoplifting statute, Miss. 
Code Ann. § 97-23-93, nor in this habitual 
offender statute, Miss. Code Ann. § 99-19- 
81, prevented conviction of a third felony 
shoplifting from having the normal maxi- 
mum sentencing rules apply. Taylor v. 
State, 838 So. 2d 339 (Miss. Ct. App. 
2002), writ of certiorari denied by 837 So. 
2d 771, 2003 Miss. App. LEXIS 175 (Miss. 
Ct. App. 2003). 

Where a defendant was found to have 
violated the terms and conditions of his 
probation, the court had the power to 
impose any sentence that would have 
been originally imposed. Brunson v. State, 
796 So. 2d 284 (Miss. Ct. App. 2001). 

An indictment for felony shoplifting was 
not fatally flawed for failing to enumerate 
the defendant's prior shoplifting convic- 
tions; the clear language of the statute 
designates a third or subsequent shoplift- 
ing conviction as a felony, and the statute 
does not require successive convictions to 
receive a numerical designation before a 
felony may be charged. Moore v. State, 781 
So. 2d 159 (Miss. Ct. App. 2000). 

Trial court did not err in sentencing the 
defendant under the more severe penal- 
ties for shoplifting, third offense, despite 
the fact that the jury was not permitted to 
pass on the question of fact as to whether 
defendant actually had two prior shoplift- 
ing convictions; prior to commencement of 
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his trial, the defendant successfully 
moved to prohibit the state from making 
any reference to his prior convictions be- 
cause of the harmful prejudicial nature of 
such information and had successfully 
moved for the determination of this aspect 
of the case by a post-verdict inquiry. Sell- 
ers v. State, 773 So. 2d 350 (Miss. Ct. App. 
2000). 

3. Computations. 

Appellate court holds that for purposes 
of the computations required under Miss. 
Code Ann. § 97-23-93(8), relating to prior 
shoplifting convictions, the date of the 
"offense" is the date of the occurrence 
giving rise to the current charge rather 
than the date that it is finally adjudicated 
that the criminal activity actually oc- 
curred. Bufkin v. State, 867 So. 2d 285 
(Miss. Ct. App. 2004). 

4. Evidence. 

Inmate waived any argument as to any 
possible evidentiary defects in his indict- 
ment charging him as a habitual offender 
for felony shoplifting pursuant to Miss. 
Code Ann. § 97-23-93(7) because by enter- 
ing his guilty plea, the inmate fully admit- 
ted to the circuit court that he was guilty 
of shoplifting merchandise with a value 
greater than $ 500, and that testimony 
was sufficient to constitute felony shoplift- 
ing under § 97-23-93(7), Phillips v. State, 
25 So. 3d 404 (Miss. Ct. App. 2010). 

Felony shoplifting is somewhat akin to 
felony driving under the influence (DUI) 
in that both rely on multiple prior convic- 
tions for the same offending conduct to 
raise the level of offense from a misde- 
meanor to a felony, and the Mississippi 
Supreme Court plainly states that, in the 
matter of DUI offenses, the prior convic- 
tions are elements of the crime that must 
be determined by the finder of fact beyond 
reasonable doubt as a part of the prosecu- 
tion's case in chief. Thus, the trial court 
properly dealt with the problems arising 
under Miss. R. Evid. 404(b) by instructing 
the jury that it could not consider evi- 
dence of defendant's prior shoplifting con- 
victions as evidence of defendant's guilt in 
the instant case. Bufkin v. State, 867 So. 
2d 285 (Miss. Ct. App. 2004). 

5. Indictments. 

Inmate waived any argument as to any 
possible evidentiary defects in his indict- 



ment charging him as a habitual offender 
for felony shoplifting pursuant to Miss. 
Code Ann. § 97-23-93(7) because by enter- 
ing his guilty plea, the inmate fully admit- 
ted to the circuit court that he was guilty 
of shoplifting merchandise with a value 
greater than $ 500, and that testimony 
was sufficient to constitute felony shoplift- 
ing under § 97-23-93(7), Phillips v. State, 
25 So. 3d 404 (Miss. Ct. App. 2010). 

Defendant maintained that the indict- 
ment was insufficient because it omitted 
the allegation that she had concealed the 
merchandise and it failed to fully notify 
her of the nature and the cause of the 
offense charged. However, the indictment 
sufficiently informed her that she was 
charged with taking the steaks with the 
intent of converting them to her own use 
without paying for them; moreover, her 
defense was that she had not concealed 
the steaks but only had them under her 
arm and, it was apparently clear to her 
that the State was relying upon the pro- 
visions of Miss. Code Ann. § 97-23- 
93(2)(a) (presumptive intent). Evans v. 
State, 919 So. 2d 231 (Miss. Ct. App. 
2005). 

6. Sentence. 

Imposition of a five-year sentence after 
appellant was convicted of felony shoplift- 
ing, Miss. Code Ann. § 97-23-93(1), was 
not disproportionate because appellant 
had two prior felony convictions, estab- 
lishing his status as a habitual offender, 
Miss. Code Ann. § 99-19-81, and two prior 
shoplifting convictions, establishing his 
status as a third shoplifting offender, and 
the five-year sentence was within the 
maximum term allowed by § 97-23-93(6). 
Newson v. State, 107 So. 3d 1079 (Miss. 
Ct. App. 2013). 

In a case in which defendant had been 
sentenced to 10 years of imprisonment as 
a habitual offender after violating Miss. 
Code Ann. § 97-23-93, defendant unsuc- 
cessfully argued that she should not have 
been charged as a habitual offender as the 
sentences for her two previous convictions 
were served concurrently. The two prior 
felonies were separate incidents, which 
occurred at different times, and each car- 
ried a sentence of at least one year; the 
fact that she was only incarcerated for one 
year while serving her concurrent sen- 
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tences did not afford her relief from ha- 
bitual offender status under Miss. Code 
Ann. § 99-19-81. Williams v. State, 24 So. 
3d 360 (Miss. Ct. App. 2009). 

In a case in which defendant had been 
sentenced to 10 years of imprisonment as 
a habitual offender after violating Miss. 
Code Ann. § 97-23-93, defendant unsuc- 
cessfully argued that her sentence was 
unconstitutional as it exceeded the maxi- 
mum sentence allowed by law. As she was 
a habitual offender, the circuit court was 
required under Miss. Code Ann. § 99- 
19-81 to impose the maximum sentence 
for grand larceny, which, under Miss. 
Code Ann. § 97-17-41, was 10 years and a 
fine of $ 10,000. Williams v. State, 24 So. 
3d 360 (Miss. Ct. App. 2009). 

7.-10. [Reserved for future use.] 

II. UNDER FORMER § 97-23-45. 

11. In general. 

Manager clearly believed that while the 
customer's partner pilfered sausages by 
placing them in her purse, the customer 



acted as a decoy to distract watchful em- 
ployees, and when the manager then re- 
quested that the customer and his partner 
accompany him to resolve the issue, the 
customer became belligerent, escorted his 
partner to his car, and drove away. View- 
ing the evidence in a light most favorable 
to the customer, it was clear that a fair- 
minded jury could not have concluded that 
the grocery store and its manager pursued 
criminal proceedings without probable 
cause or that the grocery store and its 
manager acted with malice; thus, sum- 
mary judgment for the grocery store and 
its manager upon the customer's suit for 
malicious prosecution was proper. Wil- 
liams v. Jitney Jungle, Inc., 910 So. 2d 39 
(Miss. Ct. App. 2005). 

State trial court's refusal of defendant's 
lesser-included-offense instruction did not 
violate any of his federal constitutional 
rights where instructions on lesser in- 
cluded offense could properly be denied 
under standard that satisfies due process. 
Reddix v. Thigpen, 805 F.2d 506 (5th Cir. 
1986). 



RESEARCH REFERENCES 



ALR. Construction and effect, in false 
imprisonment action, of statute providing 
for detention of suspected shoplifters. 47 
A.L.R.3d 998. 

Changing of price tags by patrons in 
self-service store as criminal offense. 60 
A.L.R.3d 1293. 

Use of electronic sensing device to de- 
tect shoplifting as unconstitutional search 
and seizure. 10 A.L.R.4th 376. 



Validity, construction, and effect of stat- 
utes establishing shoplifting or its equiva- 
lent as separate criminal offense. 64 
A.L.R.4th 1088. 

Am Jur. 5 Am. Jur. 2d, Arrest § 59. 

29 Am. Jur. 2d, Evidence § 421. 

50 Am. Jur. 2d, Larceny § 63 

13 Am. Jur. Trials, Defending Minor 
Felony Cases §§ 1 et seq. 



§ 97-23-93.1. Shoplifting; use of theft detection device re- 
mover prohibited; use of theft detection shielding device 
prohibited; activation of anti-shoplifting device constitutes 
probable cause for detention. 

(1) As used in this section: 

(a) "Theft detection device" means any tag or other device that is used 
to prevent or detect theft and that is attached to merchandise held for resale 
by a merchant or to property of a merchant. 

(b) "Theft detection device remover" means any tool or device specifi- 
cally designed or manufactured to be used to remove a theft detection device 
from merchandise held for resale by a merchant or property of a merchant. 
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(c) "Theft detection shielding device" means any laminated or coated 
bag or device designed to shield merchandise held for resale by a merchant 
or property of a merchant from being detected by an electronic or magnetic 
theft alarm sensor. 

(2) (a) A person commits unlawful distribution of a theft detection shield- 
ing device when he or she knowingly manufactures, sells, offers to sell or 
distributes any theft detection shielding device. 

(b) A person commits unlawful possession of a theft detection shielding 
device when he or she knowingly possesses any theft detection shielding 
device with the intent to commit larceny or shoplifting. 

(c) A person commits unlawful possession of a theft detection device 
remover when he or she knowingly possesses any theft detection device 
remover with the intent to use such tool to remove any theft detection device 
from any merchandise without the permission of the merchant or person 
owning or holding said merchandise. 

(d) A person commits unlawful use of a theft detection shielding device 
or a theft detection device remover when he or she uses or attempts to use 
either device while committing a violation of Section 97-23-93, Mississippi 
Code of 1972. 

(e) Any person convicted of violating this subsection (2) is guilty of a 
misdemeanor, and upon conviction thereof, shall be imprisoned for not less 
than thirty (30) days nor more than one (1) year, and fined not less than Two 
Hundred Fifty Dollars ($250.00), nor more than One Thousand Dollars 
($1,000.00). 

(3) (a) A person commits unlawful removal of a theft detection device when 
he or she intentionally removes any theft detection device from merchandise 
prior to purchase without the permission of the merchant or person owning 
or holding said merchandise. 

(b) Any person convicted of violating this subsection (3) is guilty of a 
misdemeanor, and upon conviction thereof, shall be fined not less than One 
Hundred Dollars ($100.00) nor more than Five Hundred Dollars ($500.00), 
and such fine shall not be suspended, or the person shall be imprisoned not 
more than sixty (60) days, or both. 

(4) (a) The activation of an anti-shoplifting or inventory control device as 
a result of a person exiting the establishment or a protected area within the 
establishment shall constitute reasonable cause for the detention of the 
person so exiting by the owner or operator of the establishment or by an 
agent or employee of the owner or operator, provided notice has been posted 
to advise patrons that such a device is being utilized. Each such detention 
shall be made only in a reasonable manner and only for a reasonable period 
of time sufficient for any inquiry into the circumstances surrounding the 
activation of the device or for the recovery of goods. 

(b) The taking into custody and detention by a law enforcement officer, 
merchant or merchant's employee, if in compliance with the requirements of 
this section, does not render such law enforcement officer, merchant or 
merchant's employee criminally or civilly liable for false arrest, false 
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imprisonment, unlawful detention, malicious prosecution, intentional inflic- 
tion of emotional distress or defamation. 

SOURCES: Laws, 2001, ch. 558, § 1, eff from and after July 1, 2001. 

§ 97-23-94. Aiding and abetting shoplifting by minor; penalty. 

(1) In addition to any other offense and penalty provided by law, it shall 
be unlawful for any person eighteen (18) years of age or older to encourage, aid 
or abet any person under the age of eighteen (18) years to commit the crime of 
shoplifting as denned in Section 97-23-93. In addition to any other penalty 
provided by law, any person who violates this section shall be punished as 
follows: 

(a) Upon a first conviction the defendant shall be guilty of a misde- 
meanor and fined not more than Seven Hundred Fifty Dollars ($750.00), or 
punished by imprisonment not to exceed thirty (30) days, or by both such fine 
and imprisonment. 

(b) Upon a second conviction the defendant shall be guilty of a misde- 
meanor and fined not more than One Thousand Dollars ($1,000.00) or 
punished by imprisonment not to exceed ninety (90) days, or by both such 
fine and imprisonment. 

(c) Upon a third or subsequent conviction the defendant shall be guilty 
of a felony and fined One Thousand Dollars ($1,000.00), or imprisoned for a 
term not exceeding three (3) years, or by both such fine and imprisonment. 

(2) In addition to the penalties prescribed in subsection (1) of this section, 
the court is authorized to require the defendant to make restitution to the 
owner of the property where shoplifting occurred in an amount equal to twice 
the value of such property. 

SOURCES: Laws, 1994, ch. 595, § 6; Laws, 2014, ch. 457, § 30, eff from and after 
July 1, 2014. 

Amendment Notes — The 2014 amendment substituted "three (3)" for "five (5)" 
near the end of (l)(c). 

§ 97-23-94.1. Punishment for violation of Section 97-23-94. 

Any person aged eighteen (18) years or older who encourages, aids or abets 
any person under the age of eighteen (18) years to violate Section 97-23-93 
shall be punished as provided in Section 97-23-94 and as otherwise provided by 
law. 

SOURCES: Laws, 1994, ch. 595, § 8, eff from and after July 1, 1994. 

§ 97-23-95. Shoplifting; detention of suspect for questioning 
without incurring civil liability. 

If any person shall commit or attempt to commit the offense of shoplifting, 
or if any person shall wilfully conceal upon his person or otherwise any 
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unpurchased goods, wares or merchandise held or owned by any store or 
mercantile establishment, the merchant or any employee thereof or any peace 
or police officer, acting in good faith and upon probable cause based upon 
reasonable grounds therefor, may question such person in a reasonable 
manner for the purpose of ascertaining whether or not such person is guilty of 
shoplifting as denned herein. Such questioning of a person by a merchant, 
merchant's employee or peace or police officer shall not render such merchant, 
merchant's employee or peace or police officer civilly liable for slander, false 
arrest, false imprisonment, malicious prosecution, unlawful detention or 
otherwise in any case where such merchant, merchant's employee or peace or 
police officer acts in good faith and upon reasonable grounds to believe that the 
person questioned is committing or attempting to commit the crime of 
shoplifting. 

SOURCES: Laws, 1988, ch. 556, § 2, eff from and after July 1, 1988. 

JUDICIAL DECISIONS 



1. In general. 

2. Burden of proof. 

3. Application. 

4. Instructions to jury. 

5. -10. [Reserved for future use.] 
11. Under former § 97-23-51. 

1. In general. 

Two elements must be shown in order 
for a store owner to claim the qualified 
immunity afforded under the statute: 
first, there must be proof of a good faith 
basis and probable cause based upon rea- 
sonable grounds to detain and question 
the customer; and second, there must be 
proof that the detention and questioning 
of the customer was done in a reasonable 
manner. Turner v. Hudson Salvage, Inc., 
709 So. 2d 425 (Miss. 1998). 

Mississippi statute governing qualified 
immunity of merchants from liability for 
malicious prosecution of suspected shop- 
lifters protected only questioning for pur- 
pose of ascertaining whether plaintiff 
shoplifted; any other actions by store 
owner, including insistence of plaintiff's 
arrest and filing of affidavit, would not fall 
within scope of qualified immunity. Lyon 
v. Fred's, Inc., 971 F. Supp. 239 (N.D. 
Miss. 1997), aff'd, 176 F.3d 478 (5th Cir. 
1999). 

2. Burden of proof. 

The burden of proof rests upon the 
party asserting the privilege to show that 



probable cause existed to detain and ques- 
tion the suspected shoplifter; mere suspi- 
cion or conjecture does not meet the prob- 
able cause requirement. Turner v. Hudson 
Salvage, Inc., 709 So. 2d 425 (Miss. 1998). 

3. Application. 

Where a store employee watched as a 
store security guard detained and ques- 
tioned the plaintiff on suspicion of shop- 
lifting and yet failed to find out what the 
security guard discovered before he de- 
tained the plaintiff a second time, the 
defendant store exceeded the immunity 
provided under the statute. Turner v. 
Hudson Salvage, Inc., 709 So. 2d 425 
(Miss. 1998). 

4. Instructions to jury. 

In a defamation action arising from an 
incident in which the plaintiff was asked 
by employees of the defendant to show his 
receipt for cigarettes after he left the 
defendant's store, the court properly in- 
structed the jury with regard to the defen- 
dant's right to question customers upon 
suspicion of shoplifting. Davis v. Wal-Mart 
Stores, Inc., 724 So. 2d 907 (Miss. 1998). 

5. -10. [Reserved for future use.] 

11. Under former § 97-23-51. 

In an action against a store for defama- 
tion and slander following an accusation 
of shoplifting, refusal of the trial court to 
define in its charge to the jury "probable 
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cause," "reasonable grounds," "reasonable 
manner," or "good faith," constituted re- 
versible error, since former § 97-23-51 
protected the defendant store from liabil- 
ity, if all those elements were present, and 
the defendant store raised each of them as 
an affirmative defense. Mc Williams v. 
Watkins, 430 So. 2d 854 (Miss. 1983). 

Former § 97-23-51, authorizing a mer- 
chant to detain a suspect for questioning, 
protects the merchant from civil liability 
for stopping, detaining momentarily, and 
questioning a suspect in a reasonable 
manner to determine if he is guilty of 
shoplifting, but not from subsequent insti- 
tution of criminal proceedings. Owens v. 
Kroger Co., 430 So. 2d 843 (Miss. 1983). 

In a damage action against a store by a 
customer who had been falsely accused of 
shoplifting, the trial court committed re- 
versible error in directing a verdict in 
favor of the store, where there was con- 
flicting evidence as to whether the store 
manager had acted in good faith and upon 
probable cause based upon reasonable 
grounds in ascertaining whether the cus- 
tomer, who did not speak English, was 
guilty of shoplifting. Jarjoura v. Fred's 
One & Two Dollar Store, Inc., 370 So. 2d 
696 (Miss. 1979). 

Where the facts are in dispute, the 
question of probable cause to stop and 
question a suspected shoplifter is for the 
court's determination, but under disputed 
facts, such question is one for the jury. 
Butler v. W.E. Walker Stores, Inc., 222 So. 
2d 128 (Miss. 1969). 

In an action brought by a shopper who 
alleged that the manager of a store had 



unlawfully stopped her and searched her 
purse without cause, an instruction in 
which mere suspicion was made the basis 
of probable cause to believe that the plain- 
tiff was attempting to commit the act of 
shoplifting, was in error. Butler v. W.E. 
Walker Stores, Inc., 222 So. 2d 128 (Miss. 
1969). 

In order for a communication to be 
privileged the person making it must be 
careful to go no further than his interest 
or duties require, and a store manager 
who, instead of making inquiry in a rea- 
sonable manner of his cashier, accused the 
plaintiff of stealing a bar of soap exceeded 
the qualified privilege provided by this 
section [Code 1942, § 2374-04], and he 
and his employer thereby became liable to 
the party so unjustly accused. Southwest 
Drug Stores of Miss., Inc. v. Garner, 195 
So. 2d 837, 29 A.L.R.3d 953 (Miss. 1967). 

Mere suspicion, not grounded on defi- 
nite information, does not justify deten- 
tion of a customer. J.C. Penney Co. v. Cox, 
246 Miss. 1, 148 So. 2d 679 (1963). 

The qualified privilege under the stat- 
ute [Code 1942, § 2374-04] does not give 
the merchant the right to embarrass or 
harass a suspect in public view of every- 
one in a rude manner, as by halting the 
customer on the store steps, demanding 
pay, and to be shown the contents of her 
purse and a paper bag. J.C. Penney Co. v. 
Cox, 246 Miss. 1, 148 So. 2d 679 (1963). 

The burden of proof is on one asserting 
the right to question a customer believed 
to be a shoplifter, to show probable cause 
based upon reasonable ground. J.C. 
Penney Co. v. Cox, 246 Miss. 1, 148 So. 2d 
679 (1963). 



RESEARCH REFERENCES 



ALR. Defamation: Actionability of accu- 
sation or imputation of shoplifting. 29 
A.L.R.3d 961. 

Construction and effect, in false impris- 
onment action, of statute providing for 
detention of suspected shoplifters. 47 
A.L.R.3d 998. 

Liability of storekeeper for injury to 
customer arising out of pursuit of shop- 
lifter. 14 A.L.R.4th 950. 

Am Jur. 32 Am. Jur. 2d, False Impris- 
onment § 20. 



50 Am. Jur. 2d, Libel and Slander 
§ 179. 

10 Am. Jur. PI & Pr Forms (Rev), False 
Imprisonment, Form 21 (complaint, peti- 
tion, or declaration — unreasonable de- 
tention and search of customer on accusa- 
tion of shoplifting — against store and 
store manager). 

10 Am. Jur. PI & Pr Forms, Rev, False 
Imprisonment, Forms 21.1, 22.1, 22. 

10 Am. Jur. PI & Pr Forms (Rev), False 
Imprisonment, Form 22.2 (Complaint, pe- 



1038 



Offenses Affecting Trade, Etc. 



§ 97-23-96 



tition, or declaration — Unreasonable de- 
tention and search of customer on accusa- 
tion of shoplifting). 

10 Am. Jur. PI & Pr Forms (Rev), False 
Imprisonment, Form 22.3 (Complaint, pe- 
tition, or declaration — Unreasonable de- 
tention and search of customer on accusa- 
tion of shoplifting). 

16A Am. Jur. PI & Pr Forms (Rev), Libel 
and Slander, Form 67.1 (Allegation — 
Innuendo — False charge theft — By 
Store against customer). 



16A Am. Jur. PI & Pr Forms (Rev), Libel 
and Slander, Form 70.1 (Allegation — 
Innuendo — False charge — Plaintiff's 
character). 

20 Am. Jur. PI & Pr Forms (Rev), Prem- 
ises Liability, Form 21.1 (complaint by 
customer of self-service retail store; cus- 
tomer knocked down by shoplifter fleeing 
from store security guard). 



§ 97-23-96. Civil remedy for shoplifting violations; written 
demand prior to commencing civil proceedings; recovery 
from parents or legal guardians of minors; costs. 

(1) Any person who proves by clear and convincing evidence that he has 
been injured in any fashion by reason of any violation of the provisions of 
Section 97-23-93, Mississippi Code of 1972, has a cause of action for threefold 
the actual damages sustained or damages in the amount of Two Hundred 
Dollars ($200.00), whichever is greater, reasonable attorney's fees and court 
costs in the trial and in any proceedings in appellate courts. The recovery of 
stolen goods regardless of condition shall not affect the right to the minimum 
recovery provided herein. 

(2) Before filing an action for damages under this section, the person 
claiming injury must make a written demand for Two Hundred Dollars 
($200.00) or threefold the actual damages sustained, whichever is greater, of 
the person or accused liable for damages under this section. If the accused to 
whom a written demand is made complies with such demand within thirty (30) 
days after receipt of the demand, he shall be given a written release from 
further civil liability for the specific act of shoplifting by the victim making the 
written demand. 

(3) Any victim who has a cause of action under this section may recover 
the damages allowed under this section from the parents or legal guardian of 
any unemancipated minor who lives with his parents or legal guardian and 
who is liable for damages under this section if it is proven that the parents or 
legal guardian had knowledge of the minor's intent to violate the provisions of 
Section 97-23-93 or aided and abetted the minor in such violations. Foster 
parents shall not be liable for the acts of children placed with them. 
Nothing in this section shall in any way be construed as to abrogate, 
compromise or violate any minor's right to confidentiality under any other 
provision of the Mississippi Code of 1972 or otherwise. 

(4) In no event shall punitive damages be awarded under this section. 

(5) In awarding damages, attorney's fees, expenses or costs under this 
section, the court shall not consider the ability of the opposing party to pay 
such fees and costs. Nothing under this section shall be interpreted as limiting 
any right to recover damages, attorney's fees, expenses or costs provided under 
other provisions of law. 
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SOURCES: Laws, 1991, ch. 498, § 1, eff from and after July 1, 1991. 

§ 97-23-97. Scalping of admission tickets at college events 
held on state property. 

It shall be unlawful for any admission ticket to any athletic contest of any 
college or university of the State of Mississippi or for any admission ticket to 
any entertainment event held on state property to be sold for a price in excess 
of the price printed on the face of the ticket. 

It shall be unlawful to sell any such admission tickets at any place or in 
any manner except at such places and in such manner as designated by the 
proper authorities issuing such tickets. 

Nothing in this section shall prohibit a private individual from selling 
tickets bought for personal use at a price not to exceed the price on the face of 
the ticket. 

Any person, firm or corporation violating any of the provisions of this 
section shall be deemed guilty of a misdemeanor and upon conviction thereof 
shall be punished as for a misdemeanor. 

SOURCES: Laws, 1990, ch. 342, § 1, eff from and after July 1, 1990. 

§ 97-23-99. Giving away of merchandise by employee without 
authorization of merchant. 

It shall be unlawful for any employee of a merchant engaged in the sale of 
goods to the public to willfully give away any merchandise of a value of less 
than Two Hundred Fifty Dollars ($250.00) intended for sale without receiving 
full payment for such merchandise or to give away any merchandise without 
the specific authorization of the merchant. Any person violating the provisions 
of this section shall be guilty of a misdemeanor and upon conviction shall be 
fined not more than One Thousand Dollars ($1,000.00) or imprisoned for not 
more than one (1) year or both. 

SOURCES: Laws, 1996, ch. 330, § 1, eff from and after July 1, 1996. 
Cross References — Embezzlement, generally, see § 97-23-19. 

§ 97-23-101. Laundering of monetary instruments; offense; 
penalties; effect of federal conviction. 

(l)(a) Whoever, knowing that the property involved in a financial trans- 
action represents the proceeds of some form of unlawful activity, conducts or 
attempts to conduct such a financial transaction which in fact involves the 
proceeds of specified unlawful activity: 

(i)l. With the intent to promote the carrying on of specified unlawful 
activity; or 

2. With intent to engage in conduct constituting a violation of 
Section 7201 or 7206 of the Internal Revenue Code of 1986; or 
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(ii) Knowing that the transaction is designed in whole or in part: 

1. To conceal or disguise the nature, the location, the source, the 
ownership, or the control of the proceeds of specified unlawful activity; 
or 

2. To avoid a transaction reporting requirement under state or 
federal law, 

shall be sentenced to a fine of not more than Five Hundred Thousand Dollars 
($500,000.00) or twice the value of the property involved in the transaction, 
whichever is greater, or imprisonment for not more than twenty (20) years, 
or both. 

(b) Whoever transports, transmits, or transfers, or attempts to trans- 
port, transmit, or transfer a monetary instrument or funds from a place in 
the state to or through a place outside the state or to a place in the state from 
or through a place outside the state; 

(i) With the intent to promote the carrying on of specified unlawful 
activity; or 

(ii) Knowing that the monetary instrument or funds involved in the 
transportation represent the proceeds of some form of unlawful activity 
and knowing that such transportation is designed in whole or in part: 

1. To conceal or disguise the nature, the location, the source, the 
ownership, or the control of the proceeds of specified unlawful activity; 
or 

2. To avoid a transaction reporting requirement under state or 
federal law, 

shall be sentenced to a fine of Five Hundred Thousand Dollars ($500,000.00) 
or twice the value of the monetary instrument or funds involved in the 
transportation, whichever is greater, or imprisonment for not more than 
twenty (20) years, or both. 

(c) Whoever, with the intent: 

(i) To promote the carrying on of specified unlawful activity; 

(ii) To conceal or disguise the nature, location, source, ownership, or 
control of property believed to be the proceeds of specified unlawful 
activity; or 

(iii) To avoid a transaction reporting requirement under state or 
federal law, 

conducts or attempts to conduct a financial transaction involving property 
represented by a law enforcement officer to be the proceeds of specified 
unlawful activity, or property used to conduct or facilitate specified unlawful 
activity, shall be fined under this title or imprisoned for not more than 
twenty (20) years, or both. For purposes of this paragraph, the term 
"represented" means any representation made by a law enforcement officer 
or by another person at the direction of, or with the approval of, a 
government official authorized to investigate or prosecute violations of this 
section. 

(2) Whoever conducts or attempts to conduct a transaction described in 
subsection (l)(a), or a transportation described in subsection (l)(b), is liable to 
the state for a civil penalty of not more than the greater of: 
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(a) The value of the property, funds, or monetary instruments involved 
in the transaction; or 

(b) Ten Thousand Dollars ($10,000.00). 

(3) As used in this section: 

(a) The term "knowing that the property involved in a financial trans- 
action represents the proceeds of some form of unlawful activity" means that 
the person knew the property involved in the transaction represented 
proceeds from some form, though not necessarily which form, of activity that 
constitutes a felony under state or federal law; 

(b) The term "conducts" includes initiating, concluding, or participating 
in initiating, or concluding a transaction; 

(c) The term "transaction" includes a purchase, sale, loan, pledge, gift, 
transfer, delivery, or other disposition, and with respect to a financial 
institution includes a deposit, withdrawal, transfer between accounts, 
exchange of currency, loan, extension of credit, purchase or sale of any stock, 
bond, certificate of deposit, or other monetary instrument, or any other 
payment, transfer, or delivery by, through, or to a financial institution, by 
whatever means effected; 

(d) The term "financial transaction" means a transaction involving the 
movement of funds by wire or other means or involving one or more 
monetary instruments, which in any way or degree affects interstate or 
foreign commerce, or a transaction involving the use of a financial institution 
which is engaged in, or the activities of which affect, interstate or foreign 
commerce in any way or degree; 

(e) The term "monetary instruments" means coin or currency of the 
United States or of any other country, travelers' checks, personal checks, 
bank checks, money orders, investment securities in bearer form or other- 
wise in such form that title thereto passes upon delivery, and negotiable 
instruments in bearer form or otherwise in such form that title thereto 
passes upon delivery; 

(f) The term "financial institution" has the definition given that term in 
Section 5312(a)(2) of Title 31, United States Code, and the regulations 
promulgated thereunder. 

(4) Nothing in this section shall supersede any provision of federal, state, 
or other law imposing criminal penalties or affording civil remedies in addition 
to those provided for in this section. 

(5) Violations of this section may be investigated by the Attorney General. 

(6) If a person is convicted of a federal violation of laundering of monetary 
instruments, such person shall not be prosecuted under this section for the 
same set of facts which resulted in the federal conviction. 

SOURCES: Laws, 1998, ch. 475, § 1, eff from and after July 1, 1998. 
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1. Sufficiency of the evidence. 

2. Indictments. 

1. Sufficiency of the evidence. 

2. Indictments. 

Indictment charging a person with 
money laundering under Miss. Code Ann. 
§ 97-23-101(l)(b)(ii)(l) was required to 
specify the "unlawful activity" from which 
the illegal proceeds were alleged to have 
derived, and violation of this requirement 
may be cured only where the prosecution 
demonstrated that it otherwise provided 
timely notice to defendant of the alleged 
illegal activity, and that the notice clearly 
and sufficiently provided defendant a fair 
opportunity to prepare a defense to the 
charges; the omission of the "specified 



unlawful activity" in defendant's indict- 
ment was harmless error which did not 
render the trial fundamentally unfair. 
Tran v. State, 962 So. 2d 1237 (Miss. 
2007), writ of certiorari denied by 553 U.S. 
1054, 128 S. Ct. 2472, 171 L. Ed. 2d 769, 
2008 U.S. LEXIS 4212, 76 U.S.L.W. 3619 
(2008). 

One defendant's conviction of money 
laundering was inappropriate under Miss. 
Code Ann. § 97-23-101(l)(b)(ii)(l) because 
the state failed to meet its burden of proof 
showing that defendant knew that the 
money at issue was hidden in a gas tank 
or that he knew that it represented pro- 
ceeds of specified unlawful activity. Tran v. 
State, 963 So. 2d 1 (Miss. Ct. App. 2006), 
affirmed by 962 So. 2d 1237, 2007 Miss. 
LEXIS 475 (Miss. 2007). 



§ 97-23-103. Home repair fraud; definitions; exceptions; pen- 
alties. 

(1) As used in this section, unless the context clearly requires otherwise: 

(a) "Home repair" means the fixing, replacing, altering, converting, 
modernizing, improving of or the making of an addition to any real property 
primarily designed or used as a residence. 

(i) Home repair shall include the construction, installation, replace- 
ment or improvement of driveways, swimming pools, porches, kitchens, 
chimneys, chimney liners, garages, fences, fallout shelters, central air 
conditioning, central heating, boilers, furnaces, hot water heaters, electri- 
cal wiring, sewers, plumbing fixtures, storm doors, storm windows, 
awnings, carpets and other improvements to structures within the resi- 
dence or upon the land adjacent thereto. 

(ii) Home repair shall not include the sale of goods or materials by a 
merchant who does not directly or through a subsidiary perform any work 
or labor in connection with the installation or application of the goods or 
materials; the repair, installation, replacement or connection of any home 
appliance, including, but not limited to, disposals, refrigerators, ranges, 
garage door openers, television antennas, washing machines, telephones 
or other home appliances when the person replacing, installing, repairing 
or connecting such home appliance is an employee or agent of the 
merchant that sold the home appliance; or landscaping. 

(b) "Person" means any individual, partnership, corporation, business, 
trust or other legal entity. 

(c) "Residence" means a single or multiple family dwelling, including, 
but not limited to, a single family home, apartment building, condominium, 
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duplex, townhouse or mobile home which is used or intended to be used by 
its occupants as their dwelling place. 

(2) A person commits the offense of home repair fraud when he knowingly: 

(a) Enters into an agreement or contract, written or oral, with a person 
for home repair, and he knowingly: 

(i) Misrepresents a material fact relating to the terms of the contract 
or agreement or the preexisting or existing condition of any portion of the 
property involved, or creates or confirms another's impression which is 
false and which he does not believe to be true, or promises performance 
which he does not intend to perform or knows will not be performed; 

(ii) Uses or employs any deception, false pretense or false promises in 
order to induce, encourage or solicit such person to enter into any contract 
or agreement; 

(hi) Misrepresents or conceals either his real name, the name of his 
business or his business address; or 

(iv) Uses deception, coercion or force to obtain the victim's consent to 
modification of the terms of the original contract or agreement; 

(b) Damages the property of a person with the intent to enter into an 
agreement or contract for home repair; or 

(c) Misrepresents himself or another to be an employee or agent of any 
unit of the federal, state or municipal government or any other governmen- 
tal unit, or an employee or agent of any public utility, with the intent to cause 
a person to enter into, with himself or another, any contract or agreement for 
home repair. 

(3) Intent and knowledge shall be determined by an evaluation of all 
circumstances surrounding a transaction and the determination shall not be 
limited to the time of contract or agreement. 

(4) Substantial performance shall not include work performed in a man- 
ner of little or no value or work that fails to comply with the appropriate 
municipal, county, state or federal regulations or codes. 

(5) Violation of this section shall be punished as follows: 

(a) A first conviction under this section shall be a misdemeanor when 
the amount of the fraud is less than Five Thousand Dollars ($5,000.00) and 
shall be punished by a fine not to exceed One Thousand Dollars ($1,000.00) 
or imprisonment in the county jail not to exceed six (6) months, or both. 

(b) A second or subsequent conviction under this section shall be 
punished as follows: 

(i) As a felony punishable by imprisonment in the custody of the 
Department of Corrections not to exceed two (2) years when the amount of 
the fraud is more than One Thousand Dollars ($1,000.00) but less than 
Five Thousand Dollars ($5,000.00). 

(ii) As a misdemeanor punishable by imprisonment in the county jail 
for not more than six (6) months when the amount of the fraud is One 
Thousand Dollars ($1,000.00) or less. 

(c) A first or subsequent conviction under this section shall be a felony 
when the amount of the fraud is over Five Thousand Dollars ($5,000.00) and 
shall be punished as follows: 
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(i) By imprisonment in the custody of the Department of Corrections 
not to exceed five (5) years or a fine not to exceed Ten Thousand Dollars 
($10,000.00) or both when the amount of the fraud is Five Thousand 
Dollars ($5,000.00) or more, but less than Ten Thousand Dollars 
($10,000.00). 

(ii) By imprisonment in the custody of the Department of Corrections 
not to exceed ten (10) years or a fine not to exceed Ten Thousand Dollars 
($10,000.00) when the amount of the fraud is Ten Thousand Dollars 
($10,000.00) or more. 

(6) In addition to any other sentence it may impose, the court shall order 
that the defendant shall make restitution to the victim, either within a 
specified period of time or in specified installments. The order shall not be 
enforceable during the period of imprisonment unless the court expressly finds 
that the defendant has assets to pay the amounts ordered at the time of 
sentencing. Intentional refusal to obey the restitution order or a failure by a 
defendant to make a good faith effort to make such restitution may be 
considered a violation of the defendant's probation and may be cause for 
revocation of his probation or suspension of sentence. 

SOURCES: Laws, 2003, ch. 499, § 10; Laws, 2006, ch. 348, § 1, eff from and after 
passage (approved Mar. 13, 2006.) 

§ 97-23-105, Falsely using or producing retail sales receipts 
and universal product codes. 

(1) A person who, with intent to cheat or defraud a retailer, possesses, 
uses, utters transfers, makes, alters, counterfeits or reproduces a retail sales 
receipt or a universal product code label commits a misdemeanor which shall 
be punished, upon conviction thereof, by imprisonment not to exceed one (1) 
year, a fine not to exceed Five Thousand Dollars ($5,000.00), or both. 

(2) A person who, with intent to cheat or defraud a retailer, possesses 
fifteen (15) or more retail sales receipts or universal product code labels or 
possesses a device the purpose of which is to manufacture fraudulent retail 
sale receipts or universal product code labels commits a felony punishable, 
upon conviction thereof, by imprisonment not to exceed five (5) years, a fine not 
to exceed Ten Thousand Dollars ($10,000.00), or both. 

SOURCES: Laws, 2005, ch. 511, § 3, eff from and after July 1, 2005. 

§ 97-23-107, Residential mortgage fraud; elements of offense; 
establishing venue; penalties; forfeiture of all property used 
in or obtained through violation of section; pattern of resi- 
dential mortgage fraud. 

(1) A person commits the offense of residential mortgage fraud when, with 
the intent to defraud such person, he: 
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(a) Knowingly makes any deliberate misstatement, misrepresentation 
or omission during the mortgage lending process with the intention that it be 
relied on by a licensed mortgage broker or mortgage lender, borrower or any 
other party to the mortgage lending process; 

(b) Knowingly uses or facilitates the use of any deliberate misstate- 
ment, misrepresentation or omission, knowing the same to contain a 
misstatement, misrepresentation or omission, during the mortgage lending 
process with the intention that it be relied on by a company, borrower, or any 
other party to the mortgage lending process; 

(c) Receives any proceeds or any other funds in connection with a 
residential mortgage closing that such person knew resulted from a violation 
of paragraph (a) or (b) of this subsection; 

(d) Conspires to violate any of the provisions of paragraph (a), (b) or (c) 
of this subsection; or 

(e) Files or causes to be filed with the chancery clerk of any county of 
this state any deed of trust such person knows to contain a deliberate 
misstatement, misrepresentation or omission. 

(2) An offense of residential mortgage fraud shall not be predicated solely 
upon information lawfully disclosed under federal disclosure laws, regulations 
and interpretations related to the mortgage lending process. 

(3) For the purposes of venue under this section, any violation of this 
section shall be considered to have been committed: 

(a) In the county in which the residential property for which a mortgage 
loan is being sought is located; 

(b) In any county in which any act was performed in furtherance of this 
violation; 

(c) In any county in which any person alleged to have violated this 
chapter had control or possession of any proceeds of this violation; 

(d) If a closing occurred, in any county in which the closing occurred; or 

(e) In any county in which a document containing a deliberate misstate- 
ment, misrepresentation or omission is filed with the chancery clerk. 

(4) District attorneys and the Attorney General shall have the authority 
to conduct the criminal investigation of all cases of residential mortgage fraud 
under this section. 

(5) (a) Any person violating this section shall be guilty of a felony and, 
upon conviction, shall be punished by imprisonment for not less than one (1) 
year nor more than ten (10) years, by a fine not to exceed Five Thousand 
Dollars ($5,000.00), or both. 

(b) If a violation of this section involves engaging or participating in a 
pattern of residential mortgage fraud or a conspiracy or endeavor to engage 
or participate in a pattern of residential mortgage fraud, the violation shall 
be punishable by imprisonment for not less than three (3) years nor more 
than twenty (20) years, by a fine not to exceed One Hundred Thousand 
Dollars ($100,000.00), or both. 

(c) Each residential property transaction subject to a violation of this 
section shall constitute a separate offense and shall not merge with any 
other crimes set forth in this section. 



1046 



Offenses Affecting Trade, Etc. § 97-23-109 



(6) All real and personal property of every kind used or intended for use 
in the course of, derived from, or realized through a violation of this section 
shall be subject to forfeiture to the state. Forfeiture shall be had by the same 
procedure as outlined in Sections 97-43-9 and 97-43-11. District attorneys and 
the Attorney General may commence forfeiture proceedings under this section. 

(7) For purposes of this section, the term "pattern of residential mortgage 
fraud" means one or more violations of subsection (1) of this section that 
involve two (2) or more residential properties which have the same or similar 
intents, results, accomplices, victims or methods of commission or otherwise 
are interrelated by distinguishing characteristics. 

SOURCES: Laws, 2007, ch. 581, § 31, eff from and after July 1, 2007. 

§ 97-23-109. Mass picketing by union which obstructs or in- 
terferes with free ingress or egress of any person to and 
from any place of business or private residence; injunctive 
relief without showing of irreparable harm for business or 
property owner. 

(1) (a) It shall be unlawful for any union, labor union or agency thereof, 
singly or in concert with others, to engage in mass picketing or mass 
demonstrations in such a manner as to obstruct or unreasonably interfere 
with free ingress or egress of any person to and from any place of business 
or act or conduct themselves in any manner that would have the effect as to 
obstruct or unreasonably interfere with free use of business entryways, 
streets, sidewalks or rights-of-ways adjacent or contiguous to a business or 
has or intends the effect of violence or intimidation, near or contiguous to the 
business's customers. 

(b) It shall be unlawful for any union, labor union or agency thereof, 
singly or in concert with others, to engage in mass picketing or mass 
demonstrations in such a manner as to obstruct or unreasonably interfere 
with free ingress or egress of any person to and from any private residences 
or act or conduct themselves in any manner that would have the effect as to 
obstruct or unreasonably interfere with free use of residential driveways, 
streets, sidewalks or rights-of-ways adjacent to a residence, or unreasonably 
interfere with the resident's right to quiet enjoyment, or where such 
picketing of a residence has or intends the effect of violence or intimidation, 
near contiguous to a residence. 

(2) It shall be unlawful for any union, labor union or agency thereof, 
singly or in concert with others to use equipment or any other object to obstruct 
or unreasonably interfere with free ingress or egress of any person to and from 
any private residences or place of business, or act or conduct themselves in any 
manner that would have the effect as to obstruct or unreasonably interfere 
with free use of residential driveways, streets, sidewalks or rights-of-ways 
adjacent or contiguous thereto a residence, or as to obstruct or unreasonably 
interfere with free use of business entryways, streets, sidewalks or rights-of- 
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ways adjacent to or contiguous to a business, or interfere in any other manner 
described in subsection (1) of this section. 

(3) Each individual person guilty of violating this section shall be guilty of 
a misdemeanor and, upon conviction thereof, shall be fined not more than Five 
Hundred Dollars ($500.00), or imprisoned in jail not more than six (6) months, 
or both such fine and imprisonment. 

(4) It shall be no defense under state law that an organization or 
individual engages in mass picketing or mass demonstrations to further an 
objective in the context of a labor dispute. 

(5) For purposes of this section, "mass picketing" and "mass demonstra- 
tion" means a picket actually prevents an individual from the reasonable free 
ingress to and egress from an entrance to any place of employment or place of 
residence, either by obstructing the free ingress and egress with the person's 
body or by placing a vehicle or other physical obstruction for such purpose. The 
picketing prevents the pursuit of any entrance to a private residence, lawful 
work or employment. 

(6) If, in the context of a labor dispute, an organization or individual is 
engaged in mass picketing at a business or private residence, the business or 
property owner shall be able to seek injunctive relief without the showing of 
irreparable harm. Upon proper showing, a person or business who is injured or 
threatened with injury shall be afforded relief in any court of competent 
jurisdiction to enjoin any behavior made unlawful. Nothing in this section 
shall be interpreted to alter or change the protections afforded under the 
federal labor laws, including the National Labor Relations Act or the Labor 
Management Relations Act. 

(7) Nothing in this section shall be construed to conflict with any federal 
law to the contrary or Section 97-7-63, Mississippi Code of 1972. 

(8) Nothing in the provisions of this act shall be construed to infringe and 
impede upon any individual's First Amendment right. 

SOURCES: Laws, 2014, ch. 498, § 1, eff from and after July 1, 2014. 

Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected two typographical errors. In (l)(a), a comma was substituted for "to" following 
"labor union or agency thereof" and in (6), "Act" was inserted at the end of the 
paragraph. The Joint Committee ratified the corrections at its July 24, 2014, meeting. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

Federal Aspects — National Labor Relations Act, see 29 USCS § 151 et seq. 

Labor Management Relations Act, see 29 USCS § 141 et seq. 
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Offenses Affecting Railroads, Public Utilities and Carriers 

Sec. 

97-25-1. Electric power lines and facilities; tampering, injury or unauthorized 

use; stealing or destroying fixtures and equipment. 
97-25-3. Meters; tampering with electric, gas or water meters. 

97-25-4. Railroads; offenses committed on railroad right-of-way. 

97-25-5. Railroads; destroying crossing-sign, gate or warning-signals. 

97-25-7. Railroads; driving vehicle or livestock on track. 

97-25-9. Railroads; embezzlement of tickets. 

97-25-11. Railroads; stealing tickets. 

97-25-13. Railroads; intoxication of engineer or conductor. 

97-25-15. Railroads; jumping on or off cars in motion. 

97-25-17. Railroads; leaving switch open or improperly placed. 

97-25-19. Railroads; locomotive to be stopped before entering or crossing track of 

another company. 
97-25-21. Railroads; obstructing or injuring. 
97-25-23. Railroads; obstructing or injuring; derailing cars. 
97-25-25. Railroads; seizing and running locomotive. 
97-25-27. Railroads; signaling or unlawfully interfering with train. 
97-25-29. Railroads; stealing a ride. 

97-25-31. Railroads; stealing animal killed or wounded by railroad. 
97-25-33. Railroads; not to destroy or bury animal killed by train until report 
made. 

97-25-35. Railroads; stealing or interfering with communications or signaling 
equipment. 

97-25-37. Railroads; stopping or standing at crossing. 

97-25-39. Railroads; uncoupling locomotives and cars by persons not employed by 
railroad. 

97-25-41. Railroads; wilfully shooting from or on moving train. 

97-25-43. Railroads, public utilities, and carriers; conspiracy to impede. 

97-25-45. Railroads, public utilities, and carriers; obstructing or impeding by 
intimidation, force or violence. 

97-25-47. Railroad trains, buses, trucks, motor vehicles, depots, stations, and 
other transportation facilities; wilfully shooting or throwing at. 

97-25-49. Wrongful access to telecommunications messages by cellular telephone; 

inadmissibility of information obtained in violation of this section. 

97-25-51. Telegraphs and telephones; governmental messages. 

97-25-53. Telegraphs and telephones; injuring or destroying lines; interrupting 
communications; stealing or destroying fixtures. 

97-25-54. Theft of telephone and other communication services prohibited; defi- 
nitions; manufacture and possession of devices to facilitate theft prohib- 
ited; penalties. 

97-25-55. Aircraft piracy; boarding aircraft with dangerous or deadly weapon or 

instrument. 
97-25-57. Nuclear sabotage. 

§ 97-25-1. Electric power lines and facilities; tampering, in- 
jury or unauthorized use; stealing or destroying fixtures 
and equipment. 

(1) Any person who shall intentionally in anywise obstruct, injure, break, 
tamper with or destroy or in any manner interrupt any electric power line or 
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the transmission of electric current in connection with such line, or who shall 
make or use electric power from any unauthorized connection with such line, 
or who shall intentionally injure or destroy any of the posts, wires, insulators, 
fixtures, equipment, installations or other things belonging to any electric 
power system, or used in connection with the furnishing of electric power 
service, shall be guilty of a misdemeanor and such person shall, on conviction, 
be fined not less than two hundred fifty dollars ($250.00) nor more than seven 
hundred fifty dollars ($750.00), or imprisoned in the county jail for not 
exceeding six (6) months, or both. 

(2) Every person who shall be convicted of taking and carrying away, 
feloniously, such property as listed in subsection (1) of this section, of the value 
of one hundred dollars ($100.00) or more, shall be guilty of grand larceny and 
shall be imprisoned in the penitentiary for a term not exceeding five (5) years, 
or shall be fined not more than one thousand dollars ($1,000.00), or both. 

(3) If any person shall feloniously take, steal and carry away any such 
property as listed in subsection (1) of this section, under the value of one 
hundred dollars ($100.00), he shall be guilty of petit larceny and shall be 
punished by imprisonment in the county jail not exceeding three (3) months, or 
by fine not exceeding one hundred dollars ($100.00), or both. 

SOURCES: Codes, 1942, § 2114.5; Laws, 1960, ch. 252; Laws, 1981, ch. 541, § 1, 
eff from and after July 1, 1981. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

Am Jur. 50 Am. Jur. 2d, Larceny § 62. 
CJS. 29 C.J.S., Electricity § 124. 
52B C.J.S., Larceny §§ 20, 21, 27. 

§ 97-25-3. Meters; tampering with electric, gas or water me- 
ters. 

Whoever, intentionally, by any means or device, prevents electric current, 
water or gas from passing through any meter or meters belonging to any 
person, firm or corporation engaged in the manufacture, sale or distribution of 
electricity, water or gas for lighting, power or other purposes, furnished such 
persons to register current or electricity, water or gas, passing through meters, 
or intentionally prevents the meter from duly registering the quantity of 
electricity, water or gas supplied, or in any manner interferes with its proper 
action or just registration, or, without the consent of such person, firm or 
corporation, intentionally diverts any electrical current from any wire or cable, 
or water or gas from any pipe or main of such person, firm or corporation, or 
otherwise intentionally uses, or causes to be used, without the consent of such 
person, firm or corporation, any electricity or gas manufactured, or water 
produced or distributed, by such person, firm or corporation, or any person, 
firm or corporation who retains possession of, or refuses to deliver any meter 
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or meters, lamp or lamps, or other appliances which may be, or may have been, 
loaned them by any person, firm or corporation for the purpose of furnishing 
electricity, water or gas, through the same, with the intent to defraud such 
person, firm or corporation, shall be guilty of a misdemeanor and, upon 
conviction, shall be punished by a fine of not less than One Hundred Dollars 
($100.00) and not more than Five Hundred Dollars ($500.00), or by imprison- 
ment in the county jail not more than three (3) months, or by both fine and 
imprisonment in the discretion of the court. 

The presence at any time on or about such meter or meters, wire, cable, 
pipe or main of any device or unauthorized meter or pipe or wire resulting in 
the diversion of electric current, water or gas, as above defined, or resulting in 
the prevention of the proper action or just registration of the meter or meters 
as above set forth, the same being knowingly or intentionally installed, shall 
constitute prima facie evidence of knowledge on the part of the person, firm or 
corporation having custody or control of the room or place where such device or 
pipe or wire is located, or the existence thereof and the effect thereof, and shall 
constitute prima facie evidence of the intention on the part of such person, firm 
or corporation to defraud and shall bring such person, firm or corporation 
prima facie within the scope, meaning and penalties of this section. 

Provided further, that if any person, firm or corporation engaged in the 
selling or delivering of any electric current, water or gas, to a consumer shall 
knowingly cause to be installed any meter or meters intentionally adjusted or 
regulated so as to cause such meter or meters to register a greater amount of 
such electric current, water or gas, than actually passes through the same, 
shall be prima facie evidence of the knowledge of such person, firm or 
corporation engaged in selling or delivering such electric current, water or gas, 
of the existence thereof and shall bring such person, firm or corporation within 
the scope and meaning of this section, and subject to the operation of this 
section. Provided further, any employee, stockholder, or member of the board of 
directors who, with intent to defraud a customer, falsifies, or acquiesces in the 
falsifying, of any record which results in billing in excess of the amount 
lawfully due and owing, shall be guilty of a misdemeanor and shall be fined not 
more than Five Hundred Dollars ($500.00) or sentenced to serve not more than 
six (6) months in jail, or both. 

Provided further, this section shall not relieve any person, firm or 
corporation from any other liabilities now imposed by law. 

The governing authorities of any municipality are authorized to prosecute 
any violation of this section which is committed upon meters owned or 
operated by a utility which is owned or operated by a municipality. In addition, 
the governing authorities of a municipality are authorized to prosecute within 
the municipality when any violation of this section is committed upon such 
meters that lie outside the municipal boundaries of the municipality 

SOURCES: Codes, 1930, § 1025; 1942, § 2257; Laws, 1922, ch. 271; Laws, 1932, 
ch. 268; Laws, 1981, ch. 541, § 3; Laws, 1984, ch. 338; Laws, 1992, ch. 385, § 1; 
Laws, 2009, ch. 397, § 1; Laws, 2013, ch. 435, § 1, eff from and after July 1, 
2013. 
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Amendment Notes — The 2013 amendment added the last sentence in the last 
paragraph. 

Cross References — Authorization for governing authorities of municipality to 
prosecute persons tampering with electricity, gas, or water meters, see § 21-27-9. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

ATTORNEY GENERAL OPINIONS 

Theft of electrical power from a munici- where the theft occurred. A Justice Court 

pal power company must be prosecuted in may award restitution up to $5,000, and a 

the court having jurisdiction over the lo- municipal court may order full restitution, 

cation where the theft occurred, either in Barton, March 2, 2007, A.G. Op. #07- 

the appropriate Justice Court or in the 00099, 2007 Miss. AG LEXIS 81. 
Municipal Court having jurisdiction 

RESEARCH REFERENCES 

Am Jur. 50 Am. Jur. 2d, Larceny §§ 60, 
62. 

CJS. 52B C.J.S., Larceny §§ 20, 21, 27. 

§ 97 -25-4. Railroads; offenses committed on railroad right-of- 
way. 

(1) Except as otherwise provided in subsection (2) of this section, it shall 
be unlawful for any person to do any of the following acts without first having 
obtained written permission from the owner or operator of the railroad line: 

(a) To attempt to board or disembark from a moving freight train; 

(b) To damage or deface, or attempt to damage or deface, railroad track, 
signals, switches, buildings, structures, bridges, rights-of-way, wire lines, 
motive power, rolling stock or other property; or 

(c) To dump, or cause to be dumped, upon railroad right-of-way any 
paper, ashes, sweepings, household wastes, glass, metal, tires, mattresses, 
furniture, dangerous substances or any other refuse or substance of any 
kind. 

(2) Subsection (1) of this section shall not apply to: 

(a) Railroad employees engaged in the performance of their duties; or 

(b) Representatives of utilities or other agencies with easements across 
or along the railroad in the performance of their duties. 

(3) Any person who violates the provisions of this section shall be guilty of 
a misdemeanor, and upon conviction thereof, be punished by imprisonment for 
not more than thirty (30) days or by a fine of not less than One Hundred 
Dollars ($100.00) but not more than Four Hundred Dollars ($400.00), or both, 
and may be required to pay any clean-up costs. In addition, any person who is 
convicted for a violation of subsection (l)(b) or subsection (l)(c) of this section 
shall be ordered by the court to make restitution to the owners or operators of 
the railroad line or property in an amount determined by the court to 
compensate for all damages caused by such person and all costs related to 
cleanup necessitated as a result of such person's unlawful conduct. 
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(4) The penalties provided for in this section shall be in addition to any 
other penalties provided by law for the same or similar acts. 

(5) As used in this section the term "right-of-way" means track, roadbed 
and adjacent property which would be readily recognizable to a reasonable 
person as railroad property. 

SOURCES: Laws, 2001, ch. 446, § 1; Laws, 2007, ch. 572, § 3, eff from and after 
July 1, 2007. 

Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected an error in (3). The words "of Section 1" were deleted and replaced, so that the 
reference now reads as "subsection (l)(b) or subsection (l)(c) of this section." The Joint 
Committee ratified the correction at its May 16, 2002 meeting. 

§ 97-25-5. Railroads; destroying crossing-sign, gate or warn- 
ing-signals. 

If any person shall willfully obliterate, injure or destroy any railroad-gate, 
warning-signals, cattle-gap or any board or sign erected or maintained by a 
railroad company in pursuance of law, he shall be fined not less than One 
Hundred Dollars ($100.00) nor more than Five Hundred Dollars ($500.00), or 
be imprisoned in the county jail not exceeding three (3) months, or both. In 
addition, any person who is convicted for a violation of this section shall be 
ordered by the court to make restitution to the owners or operators of the 
railroad line or property in an amount determined by the court to compensate 
for all damages caused by such person and all costs related to cleanup 
necessitated as a result of such person's unlawful conduct. 

SOURCES: Codes, 1857, ch. 35, art. 39; 1871, § 2425; 1880, § 1051; 1892, § 1268; 
1906, § 1343; Hemingway's 1917, § 1077; 1930, § 1107; 1942, § 2343; Laws, 
1981, ch. 541, § 4; Laws, 2007, ch. 572, § 4, eff from and after July 1, 2007. 

Cross References ■ — Requirement of railroad crossing-signs, see § 77-9-247. 

§ 97-25-7. Railroads; driving vehicle or livestock on track. 

Any person who shall ride, drive any vehicle, drive any cattle, horses, 
mules or other livestock along or on any railroad track open and operated for 
traffic, unless by permission of the owners of said track, or their agent, shall be 
guilty of a misdemeanor and be fined not less than twenty-five dollars ($25.00) 
nor more than two hundred fifty dollars ($250.00). The penalty hereof shall not 
be incurred by operating a street railroad or by crossing a track. 

SOURCES: Codes, 1892, § 1267; 1906, § 1342; Hemingway's 1917, § 1076; 1930, 
§ 1106; 1942, § 2342; Laws, 1981, ch. 541, § 5, eff from and after July 1, 1981. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 
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§ 97-25-9. Railroads; embezzlement of tickets. 

If any officer, agent, clerk, or employee of any railroad company, shall 
fraudulently embezzle, dispose of, or convert to his own use any passenger 
railroad ticket or tickets, whether such tickets be fully prepared for use or not, 
or who shall use such tickets which have been once used, and which have come 
to his hands or charge by virtue of his office or employment, he shall be 
punished by imprisonment in the penitentiary not exceeding five years, or by 
fine not exceeding one thousand dollars. 

SOURCES: Codes, 1892, § 1067; 1906, § 1145; Hemingway's 1917, § 873; 1930, 
§ 898; 1942, § 2124. 

Cross References — Forgery and counterfeiting of railroad tickets, see §§ 97-21-39 
through 97-21-43. 

Embezzlement by agents, employees, etc., generally, see § 97-23-19. 
Description of property in indictment for embezzlement, see § 99-7-31. 

RESEARCH REFERENCES 

Am Jur. 26 Am. Jur. 2d, Embezzlement 
§§ 1 et seq. 

§ 97-25-11. Railroads; stealing tickets. 

If any person shall steal any passenger railroad-ticket or tickets belonging 
to or issued by any railroad company, the amount of money which in the usual 
course of business it would have required to have purchased it or them from 
such railroad company, shall be deemed the value of the stolen ticket or tickets. 

SOURCES: Codes, 1892, § 1177; 1906, § 1255; Hemingway's 1917, § 985; 1930, 
§ 1013; 1942, § 2245. 

Cross References — Robbery of railroad tickets, see § 97-3-83. 
Grand larceny, see § 97-17-41. 
Petit larceny, see § 97-17-43. 

Forgery and counterfeiting of railroad tickets, see §§ 97-21-39 through 97-21-43. 
Embezzlement of railroad tickets, see § 97-25-9. 

RESEARCH REFERENCES 

Am Jur. 50 Am. Jur. 2d, Larceny §§ 54, CJS. 52B C.J.S., Larceny §§ 12, 79, 80, 
55. 82. 

§ 97-25-13. Railroads; intoxication of engineer or conductor. 

If any person, while on duty in charge of a locomotive-engine running or 
standing upon any railroad, or if any conductor in charge of a car or train on 
any railroad, shall be intoxicated, he shall, on conviction, be imprisoned in the 
penitentiary not less than one year nor more than fifteen years. 
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SOURCES: Codes, 1880, § 1063; 1892, § 1275; 1906, § 1350; Hemingway's 1917, 
§ 1084; 1930, § 1114; 1942, § 2350. 

§ 97-25-15. Railroads; jumping on or off cars in motion. 

If any person, other than passengers or employees engaged in operating 
the railroad, shall wilfully climb, jump or step upon, or in any way attach 
himself to, or shall jump off a locomotive, tender or car while in motion on a 
railroad track or siding, he shall, upon conviction, be fined not less than fifty 
dollars ($50.00) nor more than two hundred dollars ($200.00), or be imprisoned 
in the county jail not less than five (5) days nor more than twenty-five (25) 
days, or both. 

SOURCES: Codes, 1892, § 1272; 1906, § 1347; Hemingway's 1917, § 1081; 1930, 
§ 1111; 1942, § 2347; Laws, 1981, ch. 541, § 6, eff from and after July 1, 1981. 

JUDICIAL DECISIONS 



1. In general. 

Railroad special agent's permission to 
man to board freight train imposed no 
greater duty upon railroad than not to 
wantonly or wilfully injure man, since 
special agent had no authority to give 
such permission. Gulf & S.I.R.R. v. Still, 
169 Miss. 69, 152 So. 824 (1934). 

Trespasser injured in boarding freight 
train, when train suddenly jerked after he 
indicated to fireman that he intended to 
board train, held not entitled to recover 



for wilful or gross negligence, where it did 
not appear that engineer was informed of 
trespasser's peril. Gulf & S.I.R.R. v. Still, 
169 Miss. 69, 152 So. 824 (1934). 

Affidavit under this section [Code 1942, 
§ 2347] averring merely that a person 
jumped off a moving railroad train 
charges no offense and arrest and impris- 
onment of a passenger under such an 
affidavit subjects the party to an action for 
false imprisonment. Alabama & V. Ry. Co. 
v. Kuhn, 78 Miss. 114, 28 So. 797 (1900). 



§ 97-25-17. Railroads; leaving switch open or improperly 
placed. 

If any brakeman, switchman, or other person in charge of any switch, shall 
wilfully or carelessly leave the same open or improperly placed, whereby any 
person shall be killed or injured, he shall, on conviction, be imprisoned in the 
penitentiary not more than fifteen years. 

SOURCES: Codes, 1880, § 1061; 1892, § 1279; 1906, § 1354; Hemingway's 1917, 
§ 1088; 1930, § 1118; 1942, § 2354. 

§ 97-25-19. Railroads; locomotive to be stopped before enter- 
ing or crossing track of another company. 

If any person shall run, or cause to be run, a locomotive propelled by steam 
upon or across the track of any other railroad company without first coming to 
a full stop just before it comes upon or across such track, he shall, on 
conviction, be fined not less than twenty-five dollars nor more than one 
thousand dollars, or imprisoned in the county jail not more than one year, or 
both; and if, by reason of his coming upon or across such track, some person 
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shall be killed or injured, he shall, upon conviction, be imprisoned in the 
penitentiary not more than fifteen years. 

SOURCES? Codes, 1880, § 1060; 1892, § 1278; 1906, § 1353; Hemingway's 1917, 
§ 1087; 1930, § 1117; 1942, § 2353. 

Cross References — Highway crossings and bridges, see § 77-9-251. 

JUDICIAL DECISIONS 

1. In general. also embracing the hypothesis contem- 

An instruction that it was unlawful for plated by this provision, was harmless 

a railroad train to be operated within a error. Mobile & O.R. Co. v. Campbell, 114 

city at more than six miles an hour, etc., Miss. 803, 75 So. 554 (1917). 

§ 97-25-21. Railroads; obstructing or injuring. 

If any person shall wantonly or negligently obstruct or injure any railroad, 
on conviction, he shall be fined not less than five hundred dollars ($500.00) nor 
more than two thousand dollars ($2,000.00), or imprisoned not longer than 
twelve (12) months in the county jail, or both. 

SOURCES: Codes, 1857, ch. 64, art. 163; 1871, § 2626; 1880, § 2873; 1892, § 1265; 
1906, § 1340; Hemingway's 1917, § 1074; 1930, § 1104; 1942, § 2340; Laws, 
1981, ch. 541, § 7, eff from and after July 1, 1981. 

Cross References — Rights, powers, and privileges of railroad corporations, see 
§§ 77-9-141 et seq. 

Conspiracy to impede or obstruct railroad, public utility or carrier, see § 97-25-43. 
Obstruction or impeding of railroad, public utility or carrier by intimidation, force or 
violence, see § 97-25-45. 

JUDICIAL DECISIONS 



1. In general. 

This section [Code 1942, § 2340] is not 
unconstitutional for not sufficiently defin- 
ing the elements constituting the crime. 
State v. Lucas, 221 Miss. 538, 73 So. 2d 
158 (1954). 

Where an indictment charged that the 
defendant unlawfully, wantonly and neg- 
ligently obstructed a railroad by negli- 



gently and wantonly leaving his unat- 
tended automobile parked at a railroad 
crossing at a private road for automobiles, 
the indictment was sufficient in detail to 
inform the accused of the nature of the 
crime and the acts he is charged with 
having committed. State v. Lucas, 221 
Miss. 538, 73 So. 2d 158 (1954). 



§ 97-25-23. Railroads; obstructing or injuring; derailing cars. 

If any person shall wantonly or maliciously injure, or place any impedi- 
ment or obstruction on any railroad, or do any other act by means of which any 
car or vehicle might be caused to diverge, or be derailed, or thrown from the 
track, such person, on conviction, shall be committed to the custody of the 
department of corrections for a term of not less than one (1) year nor more than 
ten (10) years, and the penalty provided in this section shall apply to any 
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engineer, conductor, switchman, brakeman, train dispatcher or telegraph 
operator who shall wilfully or negligently cause the derailment or collision of 
a passenger train. 

SOURCES: Codes, 1857, ch. 64, art. 164; 1871, § 2627; 1880, § 2874; 1892, § 1266; 
1906, § 1341; Hemingway's 1917, § 1075; 1930, § 1105; 1942, § 2341; Laws, 
1981, ch. 541, § 8, eff from and after July 1, 1981. 

Cross References — Conspiracy to impede or obstruct railroad, public utility or 
carrier, see § 97-25-43. 

Obstruction or impeding of railroad, public utility or carrier by intimidation, force or 
violence, see § 97-25-45. 

JUDICIAL DECISIONS 



1. In general. 

Where two years and forty-two days 
elapsed from the date the offense of plac- 
ing an obstruction on a railroad track 
whereby a train or part thereof might be 
derailed was committed to the date the 
prosecution was begun, and the state did 



not prove nor attempt to prove, nor was 
there any evidence on which it could be 
said that defendant was absent from the 
state any single day except at the time of 
his arrest, conviction must be reversed 
and remanded. McCullar v. State, 183 So. 
487 (Miss. 1938). 



§ 97-25-25, Railroads; seizing and running locomotive. 

If any person shall unlawfully seize upon any locomotive and run it away, 
or shall aid, abet or procure the doing of the same, he shall, upon conviction, be 
fined not less than five hundred dollars ($500.00) nor more than one thousand 
dollars ($1,000.00), or imprisoned in the county jail not exceeding six (6) 
months, or both. 

SOURCES: Codes, 1892, § 1273; 1906, § 1348; Hemingway's 1917, § 1082; 1930, 
§ 1112; 1942, § 2348; Laws, 1981, ch. 541, § 9, eff from and after July 1, 1981. 

§ 97-25-27. Railroads; signaling or unlawfully interfering 
with train. 

If any person, without authority and in the absence of apparent danger 
warranting such act, shall, out of a spirit of mischief, or with any purpose other 
than to prevent or give information of an accident, make, or cause to be made, 
any sign or signal to persons in charge of any locomotive, or railroad train or 
cars, or to any of such persons, or in sight of any of them, with intent to cause 
the stopping or starting of such locomotive, train, or cars; or if any person 
unlawfully interfere with the management or running of such locomotive, 
train, or cars on any railroad, the person so offending shall be guilty of a 
misdemeanor, and, upon conviction, shall be fined not less than one hundred 
dollars ($100.00) nor more than five hundred dollars ($500.00), or shall be 
imprisoned in the county jail not exceeding three (3) months. 
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SOURCES: Codes, 1892, § 1280; 1906, § 1355; Hemingway's 1917, § 1089; 1930, 
§ 1119; 1942, § 2355; Laws, 1981, ch. 541, § 10, eff from and after July 1, 
1981. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

§ 97-25-29. Railroads; stealing a ride. 

Any person who shall ride on any engine, tender, car or train of any 
railroad company, without authority or permission of the proper officers or 
employees of the company, or of the persons in charge of such engine, tender, 
car or train, shall, on conviction, be fined not less than fifty dollars ($50.00) nor 
more than one hundred dollars ($100.00) or be imprisoned not more than thirty 
(30) days, or both. 

SOURCES: Codes, 1892, § 1269; 1906, § 1344; Hemingway's 1917, § 1078; 1930, 
§ 1108; 1942, § 2344; Laws, 1981, ch. 541, § 11, eff from and after July 1, 
1981. 

§ 97-25-31. Railroads; stealing animal killed or wounded by 
railroad. 

Any person other than the owner thereof or the agents or employees of the 
railroad company who shall take and carry away, with intent to appropriate to 
his own use, any animal killed or wounded by the engine or cars of a railroad 
company, without obtaining the consent of such owner or the agent of such 
company, shall be guilty of larceny, and, upon conviction, be punished as 
provided by law for the larceny of such animal. 

SOURCES: Codes, 1880, § 2910; 1892, § 1185; 1906, § 1263; Hemingway's 1917, 
§ 993; 1930, § 1021; 1942, § 2253. 

Cross References — Notice to mortgagee of loss of mortgaged cattle, see § 69-29-13. 
Railroad's duty to construct and maintain stockgaps and cattle-guards, see § 77-9- 
253. 

Grand larceny, see § 97-17-41. 
Petit larceny, see § 97-17-43. 

Report of animals killed by railroad, see § 97-25-33. 

RESEARCH REFERENCES 

Am Jur. 50 Am. Jur. 2d, Larceny §§ 22, C JS. 52B C. J.S., Larceny §§ 12, 79, 80, 
58. 82. 

§ 97-25-33. Railroads; not to destroy or bury animal killed by 
train until report made. 

If any person or corporation operating a railroad shall bury or otherwise 
destroy, or cause to be buried or destroyed, the carcass of any domestic animal 
killed or injured by the running of a locomotive or cars, before a report in 
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writing has been made to the nearest station agent, giving as near as can be 
the time of the killing or injury and a description of the animal, with marks 
and brands, and a fair estimate of its value if killed, and of the extent of 
damage if injured, said person or corporation shall, upon conviction, be fined 
not more than one hundred dollars. This section shall not apply in any case 
where the owner or possessor of the animal has been notified and had 
opportunity to examine the carcass of injured animal. 

SOURCES: Codes, 1892, § 1277; 1906, § 1352; Hemingway's 1917, § 1086; 1930, 
§ 1116; 1942, § 2352. 

Cross References — Stealing animal killed or injured by railroad, see § 97-25-31. 

§ 97-25-35, Railroads; stealing or interfering with communi- 
cations or signaling equipment. 

If any person shall maliciously remove, take, steal, change or in any 
manner interfere with any railroad transmission line, signaling device, micro- 
wave tower or any of the parts or attachments belonging to any communication 
or signaling device owned, leased or used by any railroad or transportation 
company, he shall, on conviction, be fined not more than Three Thousand 
Dollars ($3,000.00), or shall be imprisoned not more than five (5) years, or both. 
In addition, any person who is convicted for a violation of this section shall be 
ordered by the court to make restitution to the owners or operators of the 
railroad line or property in an amount determined by the court to compensate 
for all damages caused by such person and all costs related to cleanup 
necessitated as a result of such person's unlawful conduct. 

SOURCES: Codes, 1942, § 2355.5; Laws, 1968, ch. 342, § 1; Laws, 1981, ch. 541, 
§ 12; Laws, 2007, ch. 572, § 5, eff from and after July 1, 2007. 

§ 97-25-37. Railroads; stopping or standing at crossing. 

It shall be unlawful for any locomotive or train of cars to be stopped or left 
standing on any railroad crossing, unless done under regulations adopted by 
those having the right to control such matter. Any person violating this section 
shall, on conviction be fined not less than one hundred dollars, nor more than 
one thousand dollars, or be imprisoned in the county jail for one year, or both; 
and if, in consequence of such violation, any person shall be killed or injured, 
the guilty party shall be imprisoned in the penitentiary not exceeding fifteen 
years. 

SOURCES: Codes, 1871, § 2423; 1880, § 1062; 1892, § 1274; 1906, § 1349; 
Hemingway's 1917, § 1083; 1930, § 1113; 1942, § 2349. 

Cross References — Prohibition against railroad obstructing highways, see § 77- 
9-235. 

Criminal responsibility of crew complying with orders of employer for obstruction of 
highways and streets, see § 77-9-236. 



1059 



§ 97-25-39 



Crimes 



§ 97-25-39. Railroads; uncoupling locomotives and cars by 
persons not employed by railroad. 

If any person, not being employed on any railroad, shall wilfully and 
maliciously uncouple or detach the locomotive or tender or any of the cars of 
any railroad train, or shall in any way aid, abet or procure the doing of the 
same, such person shall be punished by a fine of not less than two hundred fifty 
dollars ($250.00) nor more than one thousand dollars ($1,000.00), or impris- 
onment in the county jail not exceeding six (6) months, or both. 

SOURCES: Codes 1892, § 1271; 1906, § 1346; Hemingway's 1917, § 1080; 1930, 
§ 1110; 1942, § 2346; Laws, 1981, ch. 541, § 13, eff from and after July 1, 
1981. 

§ 97-25-41. Railroads; wilfully shooting from or on moving 
train. 

If any person shall wilfully shoot any firearms on or from any moving 
train, such person shall, on conviction, be fined not less than two hundred fifty 
dollars ($250.00) nor more than one thousand dollars ($1,000.00), or be 
imprisoned in the county jail not more than six (6) months, or both. 

SOURCES: Codes, 1906, § 1357; Hemingway's 1917, § 1091; 1930, § 1121; 1942, 
§ 2357; Laws, 1981, ch. 541, § 14, eff from and after July 1, 1981. 

Cross References — Shooting or throwing at train, bus, depot, etc., see § 97-25-47. 

§ 97-25-43. Railroads, public utilities, and carriers; con- 
spiracy to impede. 

If two (2) or more persons shall wilfully or maliciously combine or conspire 
together to obstruct or impede or hinder by any unlawful act or threat of 
violence, terror or intimidation the regular operation and conduct of the 
business of any railroad company, or any public service corporation, or any 
public utility, or any person or corporation carrying passengers or property for 
hire, such persons, and each of them, shall, on conviction, be punished by a fine 
of not less than one thousand dollars ($1,000.00) and not exceeding three 
thousand dollars ($3,000.00), or imprisonment in the county jail for not less 
than ninety (90) days nor more than one (1) year, or by both such fine and 
imprisonment. 

This section shall not apply to persons who merely quit the employment of 
a railroad company, whether by concert of action or otherwise. 

SOURCES: Codes, 1892, § 1270; 1906, § 1345; Hemingway's 1917, § 1079; 1930, 
§ 1109; 1942, §§ 2345, 2345-01; Laws, 1947, 2nd Ex. ch. 5, § 1; Laws, 1981, ch. 
541, § 15, eff from and after July 1, 1981. 

Cross References — ■ Conspiracy, generally, see § 97-1-1. 
Obstructing or injuring railroad, see §§ 97-25-21, 97-25-23. 
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Obstruction or impeding of railroad, public utility or carrier by intimidation, force or 
violence, see § 97-25-45. 

§ 97-25-45. Railroads, public utilities, and carriers; obstruct- 
ing or impeding by intimidation, force or violence. 

If any person shall unlawfully obstruct or impede by any act of force or 
violence, or by any means of intimidation, the regular operation and conduct of 
the business of any railroad company or any public service corporation, or 
person carrying passengers or property, or any public utility, or shall impede, 
hinder, or obstruct, by force or violence, the regular running of any locomotive- 
engine, freight or passenger train of any railroad, or any vehicle used in the 
transportation of persons or property on the public highways, or the operation 
of any public utility, such person shall be guilty of a felony and, upon 
conviction, shall be committed to the custody of the department of corrections 
for a term of not less than one (1) year nor exceeding five (5) years. 

SOURCES: Codes, 1942, § 2345-02; Laws, 1947, 2nd Ex. ch. 5, § 2; Laws, 1981, ch. 
541, § 16, eff from and after July 1, 1981. 

Cross References — Obstructing or injuring railroad, see §§ 97-25-21, 97-25-23. 
Conspiracy to impede or obstruct railroad, public utility or carrier, see § 97-25-43. 

§ 97-25-47. Railroad trains, buses, trucks, motor vehicles, de- 
pots, stations, and other transportation facilities; wilfully 
shooting or throwing at. 

If any person or persons shall wilfully shoot any firearms or hurl any 
missile at, or into, any train, bus, truck, motor vehicle, depot, station, or any 
other transportation facility, such person shall, upon conviction, be punished 
by a fine of not less than one hundred dollars ($100.00) nor more than two 
hundred fifty dollars ($250.00), or be committed to the custody of the depart- 
ment of corrections not less than one (1) year nor more than five (5) years, or 
by both such fine and imprisonment. 

SOURCES: Codes, 1906, § 1356; Hemingway's 1917, § 1090; 1930, § 1120; 1942, 
§ 2356; Laws, 1947, 2nd Ex. ch. 4; Laws, 1981, ch. 541, § 17, eff from and 
after July 1, 1981. 

Cross References — Shooting on or from moving train, see § 97-25-41. 

JUDICIAL DECISIONS 



1. In general. 

2. Double jeopardy. 

3. Guilty pleas. 



violates this section [Code 1942, § 2356]. 
State v. Ray, 87 Miss. 183, 39 So. 521 
(1905). 



1. In general. 2. Double jeopardy. 

Throwing missile into coach of moving Defendant's prosecutions for both shoot- 
train, while standing on platform of coach, ing into a vehicle under Miss. Code Ann. 
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§ 97-25-47 and murder under Miss. Code 
Ann. § 97-3-19(l)(a), did not subject him 
to double jeopardy since the crimes 
charged required additional facts sepa- 
rate from each other; murder, unlike 
shooting into a vehicle, required the delib- 
erate killing of an individual and did not 
require defendant to have shot into a 
vehicle, while shooting into a vehicle re- 
quired only that defendant willfully shot 
into or at a vehicle, Further, the facts were 
such that it was not clear whether defen- 
dant shot into the vehicle when he killed 
the victim, as there was testimony to the 
effect that the victim may have had all or 
part of his head outside the vehicle when 
he was shot; in essence, the facts were 
such that defendant could have been 
found guilty of murder and of shooting 
into a vehicle without any risk of exposure 
to double jeopardy. Peacock v. State, 970 
So. 2d 197 (Miss. Ct. App. 2007). 

Defendant's claim of double jeopardy, 
pursuant to the Fifth Amendment, was 



without merit where application of the 
Blockburger test revealed that elements 
of each of the crimes of shooting into a 
vehicle, Miss. Code Ann. § 97-25-47, and 
aggravated assault, Miss. Code Ann. 
§ 97-3-7(2) were not contained in the 
other. Graves v. State, 969 So. 2d 845 
(Miss. 2007). 

3. Guilty pleas. 

In withdrawing defendant's guilty plea 
for shooting into a vehicle under Miss. 
Code Ann. § 97-25-47, the trial court 
found that the evidence offered for defen- 
dant's guilt at the plea colloquy was incon- 
sistent with the facts charged in the in- 
dictment. The trial court stated that 
additional evidence should have been elic- 
ited to make the proof offered conform 
with the indictment; since the evidence 
was only that defendant shot at a vehicle 
and not into a vehicle, the trial court 
properly set aside the guilty plea. Peacock 
v. State, 970 So. 2d 197 (Miss. Ct. App. 
2007). 



§ 97 -25-49. Wrongful access to telecommunications messages 
by cellular telephone; inadmissibility of information ob- 
tained in violation of this section. 

(1) A person who commits either of the following offenses shall be 
punished by a fine of not more than One Thousand Dollars ($1,000.00), or by 
imprisonment in the county jail not exceeding six (6) months, or both: 

(a) Wrongfully obtains, or attempts to obtain, any knowledge of a 
private telecommunications message by gaining access to the origination, 
transmission, emission or reception of signs, signals, data, writings, images 
and sounds or intelligence of any nature by cellular telephone, when such 
person is not the lawfully intended recipient of the message or is not 
authorized to have access to such message, or by connivance with a clerk, 
operator, messenger or other employee of a telecommunications company; or 

(b) Being such clerk, operator, messenger or other employee, uses, or 
suffers to be used, or willfully divulges to anyone but the person for whom it 
was intended, the contents of a cellular phone message. 

(c) The provisions of this subsection shall not apply to the use of a 
telephone monitoring device by either a law enforcement agency acting 
pursuant to a valid court order or to a corporation or other business entity 
engaged in marketing research or telephone solicitation conversations by an 
employee of the corporation or other business entity when the monitoring is 
used for the purpose of service quality control and the monitoring is used 
with the consent of at least one (1) person who is a party to the conversation. 
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(d) The provisions of this subsection shall not apply to an employee of a 
cellular telephone company who discloses or uses an intercepted communi- 
cation in the normal course of business as a necessary incident to providing 
service or to the protection of the rights or property of the employer or who 
provides assistance to an investigative or law enforcement officer acting 
under a valid court order. 

(2) Any information obtained in violation of this section shall not be 
admissible in any civil proceeding unless the information was obtained by the 
lawful owner of the device that obtained the information. 

SOURCES: Codes, 1892, § 1301; 1906, § 1375; Hemingway's 1917, § 1115; 1930, 
§ 1145; 1942, § 2382; Laws, 1999, ch. 514, § 1, eff from and after July 1, 1999. 

Cross References — Penalty for neglect in transmittal and delivery of messages, 
see §§ 77-9-703 et seq. 

JUDICIAL DECISIONS 

1. In general. within the statute [Code 1942, § 2382]. 

An action for damages against a tele- Cock v. Western Union Tel. Co., 84 Miss, 

graph company for the act of its agent in 380, 36 So. 392 (1904). 
divulging the contents of a message is not 

RESEARCH REFERENCES 

Am Jur. 74 Am. Jur. 2d, Telecommuni- CJS. 86 C.J.S., Telecommunications 
cations § 57. § 131. 

§ 97-25-51. Telegraphs and telephones; governmental mes- 
sages. 

If any telegraph company, or an officer, agent, operator, or employee of any 
such company or association, shall refuse or wilfully omit to transmit a 
dispatch tendered by an officer of this state, or of the United States, which by 
law is required to be given immediate dispatch, for the price of ordinary 
communications of the same length, or shall designedly alter or falsify the 
same for any purpose whatever, such company or such officer, agent, operator, 
or employee, shall, on conviction, be fined not exceeding two thousand dollars, 
or imprisoned in the county jail not exceeding one year, or both. 

SOURCES: Codes 1892, § 1302; 1906, § 1376; Hemingway's 1917, § 1116; 1930, 
§ 1146; 1942, § 2383. 

Cross References — Penalty for neglect in transmittal and delivery of messages, 
see §§ 77-9-703 et seq. 

RESEARCH REFERENCES 

Am Jur. 74 Am. Jur. 2d, Telecommuni- CJS. 86 C.J.S., Telecommunications 
cations §§ 68 et seq. §§ 129 et seq. 
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§ 97 -25-53. Telegraphs and telephones; injuring or destroying 
lines; interrupting communications; stealing or destroying 
fixtures. 

(1) Any person who shall intentionally obstruct, injure, break or destroy, 
or in any manner interrupt any telegraph or telephone line, or communication 
thereon between any two (2) points, by or through which the said lines may 
pass, or who shall injure or destroy any of the posts, wires, insulators, or 
fixtures, or things belonging to such telegraph or telephone lines, such person 
shall, on conviction, be fined not less than two hundred fifty dollars ($250.00), 
nor more than five hundred dollars ($500.00), or imprisoned in the county jail 
not exceeding six (6) months, or both such fine and imprisonment. 

(2) Every person who shall be convicted of taking and carrying away, 
feloniously, such property as listed in subsection (1) of this section, of the value 
of one hundred dollars ($100.00) or more, shall be guilty of grand larceny, and 
shall be imprisoned in the penitentiary for a term not exceeding five (5) years, 
or shall be fined not more than one thousand dollars ($1,000.00), or both. 

(3) If any person shall feloniously take, steal and carry away any such 
property as listed in subsection (1) of this section, under the value of one 
hundred dollars ($100.00), he shall be guilty of petit larceny and shall be 
punished by imprisonment in the county jail not exceeding three (3) months, or 
by fine not exceeding one hundred dollars ($100.00), or both. 

SOURCES: Codes, 1857, ch. 64, art. 235; 1871, § 2702; 1880, § 2954; 1892, § 1300; 
1906, § 1374; Hemingway's 1917, § 1114; 1930, § 1144; 1942, § 2381; Laws, 
1902, ch. 100; Laws, 1981, ch. 541, § 18, eff from and after July 1, 1981. 

Cross References — Telegraph and telephone lines, see §§ 77-9-711 et seq. 

JUDICIAL DECISIONS 



1. In general. 

In a case in which a utility installer 
appealed a circuit court's entry of sum- 
mary judgment in favor of a telecommu- 
nications company and a company em- 
ployee in regards to his claim of malicious 
prosecution, since the charge that he had 
violated Miss. Code Ann. § 97-25-53 was 



dismissed for lack of jurisdiction, that 
dismissal did not provide a basis for the 
installer's malicious prosecution claim. 
The dismissal of the case for lack of juris- 
diction was not a termination in the in- 
staller's favor. Bearden v. BellSouth 
Telcoms., Inc., 29 So. 3d 761 (Miss. 2010). 



RESEARCH REFERENCES 

ALR. Validity, construction, and appli- use of telephone to annoy or harass. 95 
cation of state criminal statute forbidding A.L.R.3d 44. 
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§ 97-25-54. Theft of telephone and other communication ser- 
vices prohibited; definitions; manufacture and possession of 
devices to facilitate theft prohibited; penalties. 

(1) The following words and phrases shall have the meanings ascribed 
herein unless the context clearly requires otherwise: 

(a) "Telecommunication device" means any type of instrument, device, 
machine, or equipment that is designed for or capable of transmitting or 
receiving telephonic, electronic or radio communications, or any part of such 
instrument, device, machine or equipment, or any computer circuit, com- 
puter chip, electronic mechanism or other component which is capable of 
facilitating the transmission or reception of telephonic, electronic or radio 
communications ; 

(b) "Telecommunication service" means any service provided for a 
charge or compensation to facilitate the origination, transmission, emission 
or reception of signs, signals, data, writings, images and sounds or intelli- 
gence of any nature by telephone, including cellular telephones, wire, radio, 
electromagnetic, photoelectronic or photo-optical system. 

(c) "Telecommunication service provider" means an entity engaged in 
the creation, display, management, storage, processing, transmission or 
distribution for compensation of images, text, voice, video or data by wire or 
by wireless means, or entities engaged in the construction, design, develop- 
ment, manufacture, maintenance or distribution for compensation of de- 
vices, products, software or structures used in the above activities. The term 
does not include companies organized to do business as commercial broad- 
cast radio stations, television stations or news organizations primarily 
serving in-state markets. 

(d) "Unlawful telecommunication device" means any electronic serial 
number, mobile identification number, personal identification number or any 
telecommunication device that is capable or has been altered, modified, 
programmed or reprogrammed alone or in conjunction with another access 
device or other equipment so as to be capable of acquiring or facilitating the 
acquisition of a telecommunication service without the consent of the 
telecommunication service provider. The term includes without limitation 
phones altered to obtain service without the consent of the telecommunica- 
tion service provider, tumbler phones, counterfeit or clone phones, tumbler 
microchips, counterfeit or clone microchips, scanning receivers of wireless 
telecommunication service of a telecommunication service provider and 
other instruments capable of disguising their identity or location or of 
gaining access to a communications system operated by a telecommunica- 
tion service provider. 

(2) (a) It shall be unlawful for any person to use a telecommunication 
device intending to avoid the payment of any lawful charge for service to the 
device. 

(b) It shall be unlawful for any person to knowingly, willfully and with 
intent to defraud a person providing telephone or telegraph service to avoid 
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or attempt to avoid or to aid, abet or cause another to avoid the lawful charge 
in whole or in part for telephone or telegraph service by any of the following 
means: 

(i) By charging the service to an existing telephone number or credit 
card number without the authority of the subscriber thereto or the lawful 
holder thereof; 

(ii) By charging the service to a nonexistent telephone number or 
credit card number, or to a number associated with telephone service 
which is suspended or terminated, or to a revoked, cancelled or expired 
credit card number, notice of the suspension, termination, revocation or 
cancellation of the telephone service or credit card having been given to 
the subscriber thereto or the holder thereof; 

(iii) By use of a code, prearranged scheme, or other similar stratagem 
or device whereby the person, in effect, sends or receives information; 

(iv) By rearranging, tampering with, or making connection with 
telephone or telegraph facilities or equipment, whether physically, electri- 
cally, acoustically, inductively, or otherwise, or by using telephone or 
telegraph service with knowledge or reason to believe that the rearrange- 
ment, tampering or connection existed at the time of the use; 

(v) By using any other deception, false pretense, trick, scheme, 
device, conspiracy, or means, including the fraudulent use of false, altered, 
or stolen identification. 

(c) The first offense under this subsection shall be a misdemeanor and 
shall be punishable by a fine not to exceed One Thousand Dollars ($1,000.00) 
or imprisonment not to exceed one (1) year, or both. A second or subsequent 
offense under this subsection shall be a felony and shall be punishable by a 
fine not to exceed Fifty Thousand Dollars ($50,000.00) or commitment to the 
custody of the State Department of Corrections not to exceed ten (10) years, 
or both. 

(3)(a) It shall be unlawful for any person to make, possess, sell, give or 
otherwise transfer to another, or offer or advertise any instrument, appara- 
tus, or device with intent to use it or with knowledge or reason to believe it 
is intended to be used to avoid any lawful telephone or telegraph toll charge 
or to conceal the existence or place of origin or destination of any telephone 
or telegraph message or to sell, give, or otherwise transfer to another or offer 
or advertise plans, instructions or any kit for making or assembling such an 
instrument, apparatus, or device with knowledge or reason to believe that 
the plans, instructions or kit may be used to make or assemble such an 
instrument, apparatus, or device. 

(b) Any person who possesses a telecommunications device with intent 
to sell or offer to sell to another, intending to avoid the payment of any lawful 
charge for service to the device or who makes, distributes, possesses, uses or 
assembles an unlawful telecommunication device or modifies, alters, pro- 
grams or reprograms a telecommunications device designed, adapted or 
which can be used for commission of a theft of telecommunication service or 
to acquire or facilitate the acquisition of telecommunication service without 
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the consent of the telecommunication service provider or to conceal or to 
assist another to conceal from any telecommunication service provider or 
from any lawful authority the existence or place of origin or of destination of 
any communication is guilty of a misdemeanor and shall be punished by 
imprisonment not to exceed one (1) year, a fine to not exceed Ten Thousand 
Dollars ($10,000.00), or both. Any person who possesses ten (10) or more 
such unlawful telecommunication devices is guilty of a felony, and shall be 
punished by a fine not to exceed Fifty Thousand Dollars ($50,000.00), 
commitment to the custody of the State Department of Corrections not to 
exceed ten (10) years, or both. 

(c) Any person who manufactures ten (10) or more telecommunications 
devices and intends to sell them to others intending to avoid the payment of 
any lawful charge for service to the device is guilty of a felony, and shall be 
punished by a fine not to exceed Fifty Thousand Dollars ($50,000.00), 
commitment to the custody of the State Department of Corrections not to 
exceed ten (10) years, or both. 

(4) It shall be unlawful for any person to publish the number or code of an 
existing, canceled, revoked, expired, or nonexistent credit card, or the num- 
bering or coding which is employed in the issuance of credit cards, with the 
intent that it be used or with knowledge or reason to believe that it will be used 
to avoid the payment of any lawful telephone or telegraph toll charge. For the 
purposes of this section, "publishes" means the communication of information 
to any one or more persons, either orally, in person or by telephone, radio or 
television, or electronic means, including without limitation a bulletin board 
system, or in a writing of any kind, including without limitation a letter or 
memorandum, circular or handbill, newspaper, magazine article, or book. 

(5) It shall be unlawful for any person who is the holder of a calling card, 
credit card, calling code, or any other means or device for the legal use of 
telecommunications services and who receives anything of value for knowingly 
allowing another person to use the means or device in order to fraudulently 
obtain telecommunication services. 

(6) (a) A person shall be guilty of theft of telecommunications services if, 
having control over the disposition of services of others to which he is not 
entitled, he knowingly diverts such services to his own benefit or to the 
benefit of another not entitled thereto. Theft of telecommunications services 
when the value of the services obtained or diverted is less than Fifty Dollars 
($50.00) shall be a misdemeanor. Theft of telecommunications services when 
the value of the services obtained or diverted is Fifty Dollars ($50.00) or 
more shall be a felony and shall be punished by a fine not to exceed Ten 
Thousand Dollars ($10,000.00), or commitment to the custody of the State 
Department of Corrections for a period not to exceed ten (10) years, or both. 

(b) Amounts involved in theft of services committed pursuant to one 
scheme or course of conduct, whether from the same person or several 
persons, may be aggregated in determining the gravity of the offense. 

(7) The provisions of this section shall apply to any telecommunication 
service which either originates or terminates or both originates and terminates 
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in this state or when the charges for service would have been billable, in 
normal course, by a person or entity providing telecommunication service in 
this state, but for the fact that the charge or service was avoided, or attempted 
to be avoided, by one or more means proscribed by this section. 

(8) Except as otherwise provided herein, the first offense under this 
section shall be a misdemeanor and shall be punishable by a fine not to exceed 
One Thousand Dollars ($1,000.00) or imprisonment not to exceed one (1) year, 
or both. A second or subsequent offense under this section shall be a felony and 
shall be punishable by a fine not to exceed Fifty Thousand Dollars ($50,000.00) 
or commitment to the custody of the State Department of Corrections not to 
exceed ten (10) years, or both. 

(9) Any person defrauded by any acts prohibited under this section shall 
be entitled to restitution for the entire amount of the charges avoided from any 
person or persons convicted under this section. The court may, in addition to 
any other sentence authorized by law, sentence a person convicted of violating 
this section to make restitution. 

(10) A telecommunication service provider aggrieved by a violation of this 
section may, in a civil action in any court of competent jurisdiction, obtain 
appropriate relief, including preliminary and other equitable or declaratory 
relief, compensatory and punitive damages, reasonable investigation ex- 
penses, costs of court and attorney fees. 

(11) Any instrument, apparatus, device, plans, instructions, kit, or writ- 
ten publication described in subsection (2) or (3) of this section may be seized 
under warrant or incident to a lawful arrest, and, upon the conviction of a 
person for a violation of this section, the instrument, apparatus, device, plans, 
instructions, or written publication may be destroyed as contraband as 
provided by law. 

SOURCES: Laws, 1995, ch. 411, § 1, eff from and after July 1, 1995. 

Cross References — Unlawful use of telephone number, credit number, or other 
credit devise to obtain property or services, see § 97-19-31. 

Obtaining signature on instrument, money, personal property, or thing of value with 
intent to defraud, see § 97-19-39. 

JUDICIAL DECISIONS 



1. Evidence. 

Although defendant used the victim's 
phone following her death — making and 
receiving some 60 calls while using the 
phone — the evidence was insufficient to 
support defendant's conviction of felony 
theft of telecommunication services be- 
cause the State failed to present any evi- 



dence to establish that the value of the 
services obtained or diverted by defendant 
exceeded $50. Nevertheless, despite this 
failure of proof, the evidence was suffi- 
cient to support a conviction of the lesser 
offense of misdemenaor theft of telecom- 
munications services. Bartolo v. State, 32 
So. 3d 522 (Miss. Ct. App. 2009). 
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RESEARCH REFERENCES 

Am Jur. 50 Am. Jur. 2d, Larceny § 66. CJS. 86 C.J.S., Telecommunications 
74 Am. Jur. 2d, Telecommunications § 131. 
§§ 195, 196, 198-201. 

§ 97 -25-55. Aircraft piracy; boarding aircraft with dangerous 
or deadly weapon or instrument. 

(1) The offense of aircraft piracy is defined as the seizure or exercise of 
control, by force or violence or threat of force or violence, of any aircraft within 
the airspace jurisdiction of the State of Mississippi. Any person convicted of the 
offense of aircraft piracy shall suffer death or imprisonment for life in the state 
penitentiary. 

(2) The offense of assault with the intent to commit aircraft piracy is 
denned as an intimidation, threat, assault or battery toward any flight crew 
member or flight attendant (including any steward or stewardess) of such 
aircraft so as to interfere with the performance of duties by such member or 
attendant to perform his duties, with the intent to commit aircraft piracy as 
defined in subsection (1) of this section. Any person convicted of the offense of 
assault with intent to commit aircraft piracy shall serve a term not to exceed 
twenty (20) years or be fined a sum not to exceed ten thousand dollars 
($10,000.00), or both. 

Any person who, in the commission of such intimidation, threat, assault or 
battery with the intent to commit aircraft piracy, employs a dangerous or 
deadly weapon or other means capable of inflicting serious bodily injury shall 
serve a term not to exceed fifty (50) years or be fined a sum not to exceed 
twenty thousand dollars ($20,000.00), or both. 

(3) Any person who boards an aircraft with a dangerous or deadly weapon 
or other means capable of inflicting serious bodily injury concealed upon his 
person or effects shall, upon conviction, serve a term not to exceed ten (10) 
years or be fined a sum not to exceed five thousand dollars ($5,000.00), or both. 
The prohibition of this subsection shall not apply to duly elected or appointed 
law enforcement officers or commercial security personnel who are in posses- 
sion of weapons used within the course and scope of their employment; nor 
shall the prohibition apply to persons who are in possession of weapons or 
means with the consent of the owner of such aircraft, or his agent, or the lessee 
or bailee of such aircraft. 

(4) Anyone accused of violating subsection (1), (2) or (3) of this section 
shall be indicted and tried as provided by section 99-11-19. 

SOURCES: Laws, 1974, ch. 576, § 2; Laws, 1977, ch. 458, § 9, eff from and after 
passage (approved April 13, 1977). 

Cross References — Construction of the terms "capital case," "capital offense," 
"capital crime," and "capital murder," see § 1-3-4. 

Separate sentencing proceeding to determine punishment in capital cases, see 
§§ 99-19-101 et seq. 
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RESEARCH REFERENCES 

ALR. Construction and application of Validity, under Federal Constitution, of 
§ 902 (i-1) of Federal Aviation Act of 1958, preflight procedures used at airports to 
as amended (49 USCS § 1472 (i-1), pun- prevent hijacking of aircraft. 14 A.L.R. 
ishing aircraft piracy, interference with Fed. 286. 
flight crew members, and certain other 
crimes aboard aircraft in flight. 10 A.L.R. 
Fed. 844. 

§ 97-25-57. Nuclear sabotage. 

Any person who shall, by any act or omission, (a) wilfully and maliciously 
destroy or cause or attempt to cause damage or loss to a nuclear electrical 
generating facility or its components, including the electrical transmission 
lines or switching equipment used in direct connection with such a facility; or 
(b) feloniously take, steal and carry away or remove, alter or otherwise render 
unusable or unsafe the spent or unspent nuclear fuel used or stored in a 
nuclear electrical generating facility or nuclear storage facility shall be guilty 
of the crime of nuclear sabotage and, upon conviction, shall be punished by 
imprisonment for a period of not less than one (1) year nor more than five (5) 
years or by a fine of not more than ten thousand dollars ($10,000.00), or both. 

This section shall be construed to cover acts and omissions of persons 
employed at such nuclear facilities, or persons otherwise rightfully upon the 
premises of such a facility, as well as all other persons; provided, however, that 
this section does not apply to acts or omissions carried out in accordance with 
official rules or directives relating to plant operation, or within the scope of 
responsibility of judgment delegated to persons employed at such nuclear 
facilities. 

SOURCES: Laws, 1981, ch. 541, § 2, eff from and after July 1, 1981. 

Cross References — Southern Interstate Nuclear Compact, see §§ 57-25-1 et seq. 
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Sec. 

97-27-1. Adulteration of food, drugs or candy. 

97-27-3. Animals and fowl; diseased animals and fowl to be confined and 

segregated; burial. 

97-27-5. Animals and fowl; selling, exposing or using animal with infectious 

disease. 

97-27-7. Animals and fowl; glandered animals to be reported to board of 

supervisors; destruction or quarantine of diseased animals. 

97-27-9. Beaches; bringing or leaving breakable containers or other injurious 

debris upon established beaches. 

97-27-10. Definition of harmful substances. 

97-27-11. Introduction of harmful biological substances into Mississippi prohib- 
ited; development, manufacture or possession of harmful biological 
substances prohibited except for authorized purposes; penalties. 

97-27-12. Unlawful hoaxes intended to cause belief that exposure to certain 
harmful substances or devices has occurred; penalties; imposition of 
costs for individual or governmental response to unlawful hoax. 

97-27-13. Contagious diseases; smallpox patient not to go abroad. 

97-27-14. Contagious diseases; causing exposure to human immunodeficiency 
virus (HIV), hepatitis B or hepatitis C; crime of endangerment by bodily 
substance; violations and penalties. 

97-27-15. Food sales; selling meat of animal not slaughtered, or unwholesome 
bread or drink. 

97-27-17. Food sales; flour and other provisions. 

97-27-19. Food sales; meat; sale of flesh of dead, diseased, and unclean animals; 
punishment. 

97-27-21. Poisons; sale and giving away regulated. 

97-27-23. Poisons; register to be kept; label. 

97-27-25. Poisons; arsenic to be mixed with soot or indigo. 

97-27-27. Poisons; arsenic or other deadly poison not to be used in embalming 
fluid. 

97-27-29. Poisons; penalty for violation of certain sections. 
97-27-31. Poisons; not to be sold to minors. 

97-27-33. Poisons; inhalation of toxic vapors from model glue; unlawful glue sales 

to minors. 
97-27-35. Repealed. 

§ 97-27-1. Adulteration of food, drugs or candy. 

If any person shall manufacture, sell or keep or offer or exhibit for sale any 
adulterated food, or drug, as defined by law; or if any person shall manufac- 
ture, sell, or keep or offer or exhibit for sale any candy, confection, or 
sweetmeat, in making which any preparation of lime or other deleterious 
substance is used, he shall, upon conviction, be fined not exceeding five 
hundred dollars, or be imprisoned in the county jail not more than six months, 
or both. 

SOURCES: Codes, 1880, § 2744; 1892, § 952; 1906, § 1028; Hemingway's 1917, 
§ 753; 1930, § 771; 1942, § 1997. 
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Cross References — Regulation of adulteration of food and drugs, see §§ 75-29-1 et 

seq. 

Meat inspection to prevent adulteration and misbranding, see §§ 75-35-1 et seq. 

RESEARCH REFERENCES 

Am Jur. 35AAm. Jur. 2d, Food §§ 74 et 31 Am. Jur. Proof of Facts 2d 81, Food 

seq. Poisoning. 

30 Am. Jur. Proof of Facts 2d 1, Foreign C JS. 2 C. J.S., Adulteration §§ 5 et seq. 

Substance in Food or Beverage. 36A C.J.S., Food §§ 24 et seq. 

§ 97-27-3. Animals and fowl; diseased animals and fowl to be 
confined and segregated; burial. 

Owners of cattle, horses, mules, sheep, jacks and jennets dying of charbon 
or glanders or anything of the fowl species dying of cholera, or hogs dying of 
any disease on their premises, and which fact may be known to them, are 
hereby required to quick lime and bury such two feet from surface of ground, 
or burn the same within twenty-four hours from the death thereof. Any person 
or persons having herds or flocks, infected with any of the diseases enumerated 
in this section shall be required to confine same, upon his or her premises, in 
a manner that will seclude them from contact with other non-infected herds or 
flocks. Any person or persons violating the provisions of this section shall be 
deemed guilty of a misdemeanor and upon conviction, shall be fined in a sum 
not less than five dollars or more than twenty-five dollars for each offense. 

SOURCES: Codes, Hemingway's 1917, §§ 761 et seq.; 1930, § 779; 1942, § 2005; 
Laws, 1914, ch. 133. 

Cross References — Compensation for destroyed diseased livestock, see § 69-15- 
113. 

Penalty for driving or drifting livestock from area under tick quarantine, see 
§ 69-15-325. 

Penalty for violations of livestock sanitation regulations, see § 69-15-331. 
Exposing, selling, or using animal with infectious disease, see § 97-27-5. 
Sale of unwholesome bread, drink, or meat of diseased or unslaughtered animal, see 
§ 97-27-15. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

Am Jur. 4 Am. Jur. 2d, Animals §§ 16 CJS. 3B C.J.S., Animals §§ 99, 105- 
et seq., 35 et seq. 118, 120-122, 130. 

§ 97-27-5. Animals and fowl; selling, exposing or using animal 
with infectious disease. 

If any person shall knowingly sell or offer for sale, or use or expose, or shall 
cause or procure to be sold or offered for sale, or used or exposed, any horse or 
other animal having the disease known as glanders or farcy, or any other like 
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contagious or infectious disease, he shall be guilty of a misdemeanor, and, on 
conviction, shall be fined not less than twenty-five dollars nor more than two 
hundred dollars, or imprisoned in the county jail not exceeding four months; or 
both. 

SOURCES: Codes, 1880, § 809; 1892, § 1010; 1906, § 1087; Hemingway's 1917, 
§ 813; 1930, § 836; 1942, § 2062. 

Cross References — Authority of state livestock sanitary board, see § 69-15-13. 
Penalty for driving or drifting livestock from area under tick quarantine, see 
§ 69-15-325. 

Penalty for violations of livestock sanitation regulations, see § 69-15-331. 
Care of infected animals and disposition of dead bodies, see § 97-27-3. 
Care and disposition of glandered animals, see § 97-27-7. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

ALR. Extent of liability of seller of Am Jur. 39 Am. Jur. Trials, Fraud in 
livestock infected with communicable dis- the Sale of a Show Horse, §§ 1 et seq. 
ease. 87 A.L.R.2d 1317. 

Extent of liability of seller of livestock 
infected with communicable disease. 14 
A.L.R.4th 1096. 

§ 97-27-7. Animals and fowl; glandered animals to be re- 
ported to board of supervisors; destruction or quarantine of 
diseased animals. 

If any person, being the owner or having the charge of any animal diseased 
with the glanders or farcy, shall not deprive the animal of life or closely confine 
it remote from all other animals liable to contract the disease, he shall be guilty 
of a misdemeanor and, on conviction, shall be punished as provided in Section 
97-41-13. 

Whenever a case of glanders or farcy is reported to the president of the 
board of supervisors, he may employ a competent veterinary surgeon, if 
necessary, at the expense of the county. If such veterinary surgeon declare the 
animal or animals affected with the glanders or farcy the sheriff shall 
immediately kill the animal or animals, for which service he shall be allowed 
not more than two dollars for each animal destroyed, to be paid out of the 
county treasury. And the said board of supervisors are hereby authorized and 
empowered, in the discretion of said board, to allow to the owner of said animal 
or animals, to be paid out of the county treasury, such sum therefor as the 
board may deem proper. If any owner of stock, having good reason to suspect 
that his stock is diseased shall fail to report to the president of the board, or if 
any official named in this section shall fail to perform the duties herein 
imposed, such offender shall, on conviction, be fined not less than twenty-five 
dollars or more than two hundred dollars, or shall be imprisoned in the county 
jail for a term not exceeding two months or both. The board of supervisors 

1073 



§ 97-27-9 



Crimes 



when any animal shall have been exposed to glanders or farcy and not actually 
infected, may order all such animals to be quarantined until such time as the 
danger of contagion shall have passed, and the place where such animals are 
kept shall also be quarantined. 

SOURCES: Codes, 1880, § 810; 1892, § 1019; 1906, § 1096; Hemingway's 1917, 
§ 822; 1930, § 846; 1942, § 2072; Laws, 1914, ch. 136. 

Cross References — Authority of state livestock sanitary board, see § 69-15-13. 

Compensation for destroyed diseased livestock, see § 69-15-113. 

Penalty for violations of livestock sanitation regulations, see § 69-15-331. 

Care of infected animals and disposition of dead bodies, see § 97-27-3. 

Exposing, selling, or using animal with infectious disease, see § 97-27-5. 

Cruelty to animals, see §§ 97-41-1 et seq. 

Penalty for violation of this section, see § 97-41-13. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

ALR. Personal liability of public officer Am Jur. 4 Am. Jur. 2d, Animals §§ 16 
for killing or injuring animal while carry- et seq., 35 et seq. 

ing out statutory duties with respect to it. CJS. 3B C.J.S., Animals §§ 123 et seq. 
2 A.L.R.3d 822. 

§ 97-27-9. Beaches; bringing or leaving breakable containers 
or other injurious debris upon established beaches. 

(1) Whoever shall bring, put, throw, dump or leave on any established 
beach any cans, bottles, jars, glassware or broken glass, or any debris of any 
kind that might cause injury to barefoot persons using the beach, shall be 
guilty of a misdemeanor and punished as provided for in subsection (3) of this 
section. 

(2) For the purposes of this section, "established beach" shall include any 
sand beach, natural or man-made, along any natural coastline or inland lake 
within the State of Mississippi designated or used for public recreational 
purposes. 

(3) Any person who shall be found guilty of the violation of this section 
shall, upon conviction, be fined in a sum not exceeding twenty dollars ($20.00) 
for each offense. 

SOURCES: Codes, 1942, § 2018.7; Laws, 1964, ch. 342, §§ 1-3, eff from and after 
passage (approved May 15, 1964). 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

§ 97-27-10. Definition of harmful substances. 

As used in Sections 97-27-10 through 97-27-12: 
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(a) "Harmful biological substance" means a bacteria, virus or other 
microorganism or a toxic substance derived from or produced by an organism 
that can be used to cause death, injury or disease in humans, animals or 
plants. 

(b) "Harmful biological device" means a device designed or intended to 
release a harmful biological substance. 

(c) "Harmful chemical substance" means a solid, liquid, or gas that 
through its chemical or physical properties, along or in combination with one 
or more other chemical substances, can be used to cause death, injury or 
disease in humans, animals or plants. 

(d) "Harmful chemical device" means a device that is designed or 
intended to release a harmful chemical substance. 

(e) "Harmful radioactive material" means material that is radioactive 
and that can be used to cause death, injury or disease in humans, animals or 
growing plants by its radioactivity. 

(f) "Harmful radioactive device" means a device that is designed or 
intended to release a harmful radioactive material. 

SOURCES: Laws, 2002, ch. 310, § 1, eff from and after passage (approved Mar. 
14, 2002.) 

§ 97-27-11. Introduction of harmful biological substances 
into Mississippi prohibited; development, manufacture or 
possession of harmful biological substances prohibited ex- 
cept for authorized purposes; penalties. 

(1) It shall be unlawful for any person to willfully and knowingly import, 
bring or send into this state a harmful biological substance including smallpox, 
anthrax or any other contagious or infectious disease, with the design to 
unlawfully spread the same or assist in spreading the same with intent to 
cause harm to human, animal or plant life and it shall likewise be unlawful for 
any person to develop, manufacture or possess such harmful biological 
substances, except for purposes authorized by law. 

(2) A person convicted of subsection (1) shall be guilty of a felony and, 
upon conviction, shall be fined not more than One Hundred Thousand Dollars 
($100,000.00), and be imprisoned not more than twenty (20) years in the State 
Penitentiary, or both. 

SOURCES: Codes, 1857, ch. 64, art. 64; 1871, § 2719; 1880, § 2760; 1892, § 1008; 
1906, § 1085; Hemingway's 1917, § 811; 1930, § 834; 1942, § 2060; Laws, 
2002, ch. 310, § 2, eff from and after passage (approved Mar. 14, 2002.) 

Cross References — Quarantine for venereal disease, see § 41-23-27. 
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JUDICIAL DECISIONS 

1. In general. 

Venereal disease is not within the scope 
of this section [Code 1942, § 2060]. Austin 
v. State, 100 Miss. 189, 56 So. 345 (1911). 

§ 97-27-12. Unlawful hoaxes intended to cause belief that 
exposure to certain harmful substances or devices has oc- 
curred; penalties; imposition of costs for individual or gov- 
ernmental response to unlawful hoax. 

(1) It shall be unlawful for any person to commit an act intended to cause 
another person or persons to falsely believe that said person or persons have 
been exposed to a harmful biological substance, harmful biological device, 
harmful chemical substance, harmful chemical device, harmful radioactive 
material or harmful radioactive device. 

(2) Any person convicted of subsection (1) of this section shall be guilty of 
a felony, and, upon conviction, shall be punished by imprisonment in the State 
Penitentiary for not more than five (5) years or shall be fined not more than 
Ten Thousand Dollars ($10,000.00), or both. 

(3) In addition to any such imprisonment and/or fine which may be 
imposed upon a violation of subsection (1) of this section, the court shall also 
order that any person convicted for such violation shall reimburse any 
individual or governmental agency for the expenses incurred as a result of the 
violation. 

SOURCES: Laws, 2002, ch. 310, § 3, eff from and after passage (approved Mar. 
14, 2002.) 

§ 97-27-13. Contagious diseases; smallpox patient not to go 
abroad. 

A person having recently had the smallpox shall not, until after having 
obtained a certificate of the attending physician, and of his person qualified to 
give such certificate, of his recovery, or other being perfectly clean in his person 
and clothes, remove from the place where he shall have had the smallpox, to go 
abroad in the company of other persons who have not had the disease, or go 
into any public road or highway where travelers usually pass, without retiring 
out of the same or giving notice on the approach of any passenger, or go into 
any public place, or into any railroad car or coach, or upon any steamboat, 
under the penalty of one hundred dollars fine, or thirty days imprisonment in 
the county jail, or both. 

SOURCES: Codes, 1871, § 2738; 1880, § 2761; 1892, § 1009; 1906, § 1086; 
Hemingway's 1917, § 812; 1930, § 835; 1942, § 2061. 
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JUDICIAL DECISIONS 



1. In general. 

Teacher refusing request of county 
health officer and school authorities to 
remain away from school until he recov- 
ered from smallpox held subject to dis- 
charge. Overstreet v. Lord, 160 Miss. 444, 
134 So. 169 (1931). 

Even if teacher's discharge because, 
while suffering from smallpox, he exposed 



pupils to disease was illegal because with- 
out notice and opportunity for hearing, he 
was not entitled to mandamus to compel 
payment of salary for months following 
discharge. Overstreet v. Lord, 160 Miss. 
444, 134 So. 169 (1931). 



§ 97-27-14. Contagious diseases; causing exposure to human 
immunodeficiency virus (HIV), hepatitis B or hepatitis C; 
crime of endangerment by bodily substance; violations and 
penalties. 

(1) It shall be unlawful for any person to knowingly expose another person 
to human immunodeficiency virus (HIV), hepatitis B or hepatitis C. Prior 
knowledge and willing consent to the exposure is a defense to a charge brought 
under this paragraph. A violation of this subsection shall be a felony. 

(2) (a) A person commits the crime of endangerment by bodily substance if 
the person attempts to cause or knowingly causes a corrections employee, a 
visitor to a correctional facility or another prisoner or offender to come into 
contact with blood, seminal fluid, urine, feces or saliva. 

(b) As used in this subsection, the following definitions shall apply 
unless the context clearly requires otherwise: 

(i) "Corrections employee" means a person who is an employee or 
contracted employee of a subcontractor of a department or agency respon- 
sible for operating a jail, prison, correctional facility or a person who is 
assigned to work in a jail, prison or correctional facility. 

(ii) "Offender" means a person who is in the custody of the Depart- 
ment of Corrections. 

(iii) "Prisoner" means a person confined in a county or city jail. 

(c) A violation of this subsection is a misdemeanor unless the person 
violating this section knows that he is infected with human immunodefi- 
ciency virus (HIV), hepatitis B or hepatitis C, in which case it is a felony. 

(3) Any person convicted of a felony violation of this section shall be 
imprisoned for not less than three (3) years nor more than ten (10) years and 
a fine of not more than Ten Thousand Dollars ($10,000.00), or both. 

(4) Any person guilty of a misdemeanor violation of this section shall be 
punished by imprisonment in the county jail for up to one (1) year and may be 
fined One Thousand Dollars ($1,000.00), or both. 

(5) The provisions of this section shall be in addition to any other 
provisions of law for which the actions described in this section may be 
prosecuted. 
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SOURCES: Laws, 2004, ch. 468, § 1; Laws, 2007, ch. 490, § 1, eff from and after 
July 1, 2007. 

§ 97-27-15. Food sales; selling meat of animal not slaugh- 
tered, or unwholesome bread or drink. 

Any butcher or other person who shall knowingly sell the flesh of any 
animal dying otherwise than by slaughter, or slaughtered when diseased, or 
any baker, brewer, distiller, or other person, who shall knowingly sell unwhole- 
some bread or drink, shall, on conviction thereof, be punished by imprisonment 
in the penitentiary not more than five years nor less than one year. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 7(14); 1857, ch. 64, art. 
216; 1871, § 2703; 1880, § 2939; 1892, § 1262; 1906, § 1337; Hemingway's 
1917, § 1071; 1930, § 1100; 1942, § 2336. 

Cross References — Sale and inspection of food and drugs, see §§ 75-29-1 et seq. 
Care of infected animals and disposition of dead bodies, see § 97-27-3. 

JUDICIAL DECISIONS 



1. In general. 

There is nothing in either this section 
[Code 1942, § 2336] or Code 1942, § 2338 
to indicate that the legislature intended to 
make it a crime for the owner to use a 
carcass of an animal described within 
those sections. King v. Mississippi Power 
& Light Co., 244 Miss. 486, 142 So. 2d 222 
(1962). 

Guaranties against unreasonable 
searches and seizures do not apply to 
routine inspections by sanitary officers, 
nor do they apply to inspections made 
pursuant to advance information that the 
health laws have been, or are about to be, 
violated. Grillis v. State, 196 Miss. 576, 17 
So. 2d 525 (1944). 

Search and seizure of diseased hog meat 
found in accused's restaurant by city 
health officers without a search warrant, 
upon advance information that the health 
laws had been, or were about to be, vio- 
lated, did not constitute a violation of the 
constitutional prohibition against unrea- 
sonable searches and seizures. Grillis v. 
State, 196 Miss. 576, 17 So. 2d 525 (1944). 

Evidence that friendly policemen told 
restaurant proprietor that meat of dis- 
eased hog was fit for human consumption 
if it had been inoculated against cholera 



did not furnish a valid excuse for slaugh- 
tering such hog and bringing it to ac- 
cused's restaurant for the purpose of sell- 
ing it for human consumption, but could 
be considered only by way of extenuation. 
Grillis v. State, 196 Miss. 576, 17 So. 2d 
525 (1944). 

Upon conviction of restaurant propri- 
etor of attempt to sell diseased flesh of an 
animal for human consumption, under 
indictment bringing offense either under 
this section [Code 1942, § 2336] or Code 
1942, § 2338, but specifically referring to 
neither section, nor charging that defen- 
dant was a butcher or that his occupation 
might be classified as that of a butcher, 
sentence should be that imposed by Code 
1942, § 2338, under rule that when the 
facts which constitute a criminal offense 
may fall under either of two sections, or 
when there is substantial doubt as to 
which of the two is to be applied, the case 
will be referred to the statute which im- 
poses the lesser punishment, having re- 
gard for the rule that under the attempt 
statute no greater punishment may be 
administered than that prescribed for the 
actual commission of the offense at- 
tempted. Grillis v. State, 196 Miss. 576, 17 
So. 2d 525 (1944). 
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RESEARCH REFERENCES 

Am Jur. 35AAm. Jur. 2d, Food §§ 74 et 31 Am. Jur. Proof of Facts 2d 81, Food 
seq. Poisoning. 

30 Am. Jur. Proof of Facts 2d 1, Foreign CJS. 36A C.J.S., Food §§ 1 et seq. 
Substance in Food or Beverage. 

§ 97-27-17, Food sales; flour and other provisions. 

Any person who shall knowingly and wilfully sell, or hold or offer for sale, 
any tainted, putrid, unsound, unwholesome, unmerchantable flour, or other 
provisions, as sound and good; or shall practice any fraud or deception, to put 
off and sell any damaged, unsound, or unmerchantable provisions, shall, upon 
conviction, be punished by fine not exceeding five hundred dollars, or impris- 
onment in the county jail not more than thirty days, or both. 

SOURCES: Codes, 1857, ch. 64, art. 217; 1871, § 2704; 1880, § 2940; 1892, § 1263; 
1906, § 1338; Hemingway's 1917, § 1072; 1930, § 1101; 1942, § 2337. 

Cross References — Sale and inspection of food and drugs, see §§ 75-29-1 et seq. 
Care of infected animals and disposition of dead bodies, see § 97-27-3. 

RESEARCH REFERENCES 

Am Jur. 35AAm. Jur. 2d, Food §§ 74 et 31 Am. Jur. Proof of Facts 2d 81, Food 
seq. Poisoning. 

30 Am. Jur. Proof of Facts 2d 1, Foreign CJS. 36A C.J.S., Food §§ 1 et seq. 
Substance in Food or Beverage. 

§ 97-27-19. Food sales; meat; sale of flesh of dead, diseased, 
and unclean animals; punishment. 

If any person shall sell or offer for sale as human food, the flesh of any 
animal which shall have died a natural death, or been killed or injured by any 
accident; or shall sell, or offer for sale, or ship for sale, as human food, the flesh 
of any diseased animal, or of any dog, cat, or other like unclean animal, such 
person shall be fined, on conviction, not less than one hundred dollars and 
imprisoned not less than thirty days. 

SOURCES: Codes, 1892, § 1264; 1906, § 1339; Hemingway's 1917, § 1073; 1930, 
§ 1102; 1942, § 2338. 

Cross References — Sale and inspection of food and drugs, see §§ 75-29-1 et seq. 
Care of infected animals and disposition of dead bodies, see § 97-27-3. 

JUDICIAL DECISIONS 

1. In general. to indicate that the legislature intended to 

There is nothing in either this section make it a crime for the owner to use a 
[Code 1942, § 2338] or Code 1942, § 2336 carcass of an animal described within 
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those sections. King v. Mississippi Power 
& Light Co., 244 Miss. 486, 142 So. 2d 222 
(1962). 

Guaranties against unreasonable 
searches and seizures do not apply to 
routine inspections by sanitary officers, 
nor do they apply to inspections made 
pursuant to advance information that the 
health laws have been, or are about to be, 
violated. Grillis v. State, 196 Miss. 576, 17 
So. 2d 525 (1944). 

Search and seizure of diseased hog meat 
found in accused's restaurant by city 
health officers without a search warrant, 
upon advance information that the health 
laws had been, or were about to be, vio- 
lated, did not constitute a violation of the 
constitutional prohibitions against unrea- 
sonable searches and seizures. Grillis v. 
State, 196 Miss. 576, 17 So. 2d 525 (1944). 

Evidence that friendly policemen told 
restaurant proprietor that meat of dis- 
eased hog was fit for human consumption 
if it had been inoculated against cholera 
did not furnish a valid excuse for slaugh- 
tering such hog and bringing it to ac- 
cused's restaurant for the purpose of sell- 



ing it for human consumption, but could 
be considered only by way of extenuation. 
Grillis v. State, 196 Miss. 576, 17 So. 2d 
525 (1944). 

Upon conviction of restaurant propri- 
etor of attempt to sell diseased flesh of an 
animal for human consumption, under 
indictment bringing offense either under 
Code 1942, § 2336 or this section [Code 
1942, § 2338], but specifically referring to 
neither section, nor charging that defen- 
dant was a butcher or that his occupation 
might be classified as that of a butcher, 
sentence should be that imposed by this 
section [Code 1942, § 2338], under the 
rule that when the facts which constitute 
a criminal offense may fall under either of 
two sections, or when there is substantial 
doubt as to which of the two is to be 
applied, the case will be referred to the 
statute which imposes the lesser punish- 
ment, having regard for the rule that 
under the attempt statute no greater pun- 
ishment may be administered than that 
prescribed for the actual commission of 
the offense attempted. Grillis v. State, 196 
Miss. 576, 17 So. 2d 525 (1944). 



RESEARCH REFERENCES 

ALR. Cat as subject of larceny. 55 seq. 
A.L.R.4th 1080. CJS. 36A C.J.S., Food § 69. 

Am Jur. 35A Am. Jur. 2d, Food §§ 74 et 

§ 97-27-21. Poisons; sale and giving away regulated. 

It shall not be lawful for any apothecary, druggist, or other person to sell 
or give away any article belonging to the class of medicines usually denomi- 
nated poisons, except in compliance with Sections 97-27-23 and 97-27-25. 

SOURCES: Codes, 1857, ch. 31, art. 1; 1871, § 2742; 1880, § 2930; 1892, § 1248; 
1906, § 1323; Hemingway's 1917, § 1056; 1930, § 1087; 1942, § 2320. 

Cross References — Regulation of poisons, drugs and other controlled substances, 
see §§ 41-29-1 et seq. 

Poisoning food or drink, generally, see § 97-3-61. 

Poisoning person with intent to kill where death does not ensue, see § 97-3-63. 
Poisoning animals, see § 97-41-17. 
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RESEARCH REFERENCES 

Am Jur. 25 Am. Jur. 2d, Drugs §§ 1, 2, 
4, 6, 18 et seq. 

CJS. 72 C.J.S., Poisons §§ 7 et seq. 

§ 97-27-23. Poisons; register to be kept; label. 

Every druggist, apothecary, or other person, who shall sell or give away 
except on the written prescription of a physician, any article of medicine 
belonging to the class usually known as poisons, shall be required to register 
in a book kept for that purpose, the name, place of residence, age, sex, and color 
of the person obtaining such poison, the quantity sold, the purpose for which it 
was required, the day and date on which it was obtained, and the name and 
place of abode of the person for whom the article is intended; and he shall 
carefully mark the word "poison" upon the label or wrapper of each package. 

SOURCES: Codes, 1857, ch. 31, art. 2; 1871, § 2743; 1880, § 2931; 1892, § 1249; 
1906, § 1324; Hemingway's 1917, § 1057; 1930, § 1088; 1942, § 2321. 

Cross References — Regulation of poisons, drugs and other controlled substances, 
see §§ 41-29-1 et seq. 

Penalty for violation of this section, see § 97-27-29. 

RESEARCH REFERENCES 

Am Jur. 25 Am. Jur. 2d, Drugs §§ 1,4, 
6, 8, 18. 

CJS. 72 C.J.S., Poisons §§ 7 et seq. 

§ 97-27-25. Poisons; arsenic to be mixed with soot or indigo. 

A druggist, apothecary, or other person shall not sell or give away, except 
to physicians, any quantity of arsenic less than one pound without first mixing 
soot or indigo therewith in the proportion of one ounce of soot or half an ounce 
of indigo to the pound of arsenic. 

SOURCES: Codes, 1857, ch. 31, art. 4; 1871, § 2744; 1880, § 2932; 1892, § 1250; 
1906, § 1325; Hemingway's 1917, § 1058; 1930, § 1089; 1942, § 2322. 

Cross References — Regulation of poisons, drugs and other controlled substances, 
see § 41-29-1 et seq. 

Penalty for violation of this section, see § 97-27-29. 

RESEARCH REFERENCES 

Am Jur. 25 Am. Jur. 2d, Drugs §§ 1, 2, 
4, 6, 8, 18. 

CJS. 72 C.J.S., Poisons §§ 7 et seq. 
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§ 97-27-27. Poisons; arsenic or other deadly poison not to be 
used in embalming fluid. 

A druggist, apothecary, or other person shall not sell or give away any 
embalming fluid for embalming the dead, which contains arsenic or other 
deadly poisons; nor shall any embalmer use any fluid containing arsenic or 
other deadly poison in embalming the dead. 

SOURCES: Codes, 1906, § 1326; Hemingway's 1917, § 1059; 1930, § 1090; 1942, 
§ 2323. 

Cross References — Penalty for violation of this section, see § 97-27-29. 

§ 97-27-29. Poisons; penalty for violation of certain sections. 

Any person who shall violate the provisions of Sections 97-27-23, 97-27-25, 
or 97-27-27, on conviction, shall be fined not exceeding five hundred dollars, or 
confined in the county jail thirty days, or both. 

SOURCES: Codes, 1857, ch. 31, art. 5; 1871, § 2745; 1880, § 2933; 1892, § 1251; 
1906, § 1327; Hemingway's 1917, § 1060; 1930, § 1091; 1942, § 2324. 

§ 97-27-31. Poisons; not to be sold to minors. 

A druggist, apothecary, or other person shall not sell or give away any 
poison to any minor, and for so doing he shall be punished as for a misde- 
meanor. 

SOURCES: Codes, 1857, ch. 31, art. 3; 1880, § 2934; 1892, § 1252; 1906, § 1328; 
Hemingway's 1917, § 1061; 1930, § 1092; 1942, § 2325. 

Cross References — Statutory definition of term "minor," see § 1-3-27. 
Prohibition against sale or gift of tobacco to children, see § 97-32-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

In an indictment under this section 
[Code 1942, § 2325], the declaration is 
insufficient in the case of a minor of the 
age of discretion, unless it charges that 
there was something in the character of 
the minor rendering it dangerous to put 
chloroform in his hands or that he was 
ignorant or inexperienced in its use. 
Meyer v. King, 72 Miss. 1, 16 So. 245 
(1894). 



Though one selling poison under this 
section [Code 1942, § 2325] is punishable 
under Code 1892, § 1954 (Code 1906, 
§ 1527), and guilty of negligence per se, 
he is not liable for special damages sus- 
tained unless the sale is the proximate 
cause of the injury. Meyer v. King, 72 
Miss. 1, 16 So. 245 (1894). 
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§ 97-27-33. Poisons; inhalation of toxic vapors from model 
glue; unlawful glue sales to minors. 

(1) It shall be unlawful for any person to intentionally smell or inhale the 
fumes of any type of model glue for the purpose of causing a condition of, or 
inducing symptoms of, intoxication, elation, euphoria, dizziness, excitement, 
irrational behavior, exhilaration, paralysis, stupefaction, or dulling of the 
senses or nervous system; or for the purpose of, in any manner, changing, 
distorting or disturbing the audio, visual or mental processes. 

(2) As used in this section, the term "model glue" shall mean any glue or 
cement of the type commonly used in the building of model airplanes, boats 
and automobiles and which contains one or more of the following volatile 
solvents: (a) toluol, (b) hexane, (c) trichlorethylene, (d) acetone, (e) toluene, (f) 
ethyl acetate, (g) methyl ethyl ketone, (h) trichlorochthane, (i) isopropanol, (j) 
methyl isobutyl ketone, (k) methyl cellosolve acetate, (1) cyclohexanone, or (m) 
any other solvent, material, substance, chemical or combination thereof having 
the property of releasing toxic vapors. 

(3) It shall be unlawful for any person to sell or otherwise transfer 
possession of any type of model glue to any minor for any purpose whatsoever, 
unless the minor receiving possession of the model glue is the child or ward of 
and under the lawful custody of such person. 

(4) Any person violating any provision of this section shall be guilty of a 
misdemeanor and, upon conviction thereof, shall be fined not more than five 
hundred dollars ($500.00), or imprisoned for not more than ninety (90) days, or 
both, for each such offense. 

SOURCES: Codes, 1942, § 2329.5; Laws, 1968, ch. 347, §§ 1-4, eff from and after 
thirty days after passage (approved July 12, 1968). 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

ALR. Penal offense of sniffing glue or 
similar volatile intoxicants. 32 A.L.R.3d 
1438. 

§ 97-27-35. Repealed. 

Repealed by Laws, 1997, ch. 578, § 15, eff from and after February 1, 
1998. 

[Laws, 1994, ch. 486, § 9] 

Editor's Note — Former § 97-27-35 related to a requirement that tobacco products 
be sold in sealed containers. 

Laws, 2004, ch. 396, § 1 provides: 

"Sections 5, 6, 7 and 9 of Chapter 486, General Laws of 1994, are repealed." 
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Crimes Against Public Morals and Decency 

In General 97-29-1 

Obscene Materials, Performances and Devices 97-29-101 

IN GENERAL 

Sec. 

97-29-1. Adultery and fornication; unlawful cohabitation. 

97-29-3. Adultery and fornication; between teacher and pupil. 

97-29-5. Adultery and fornication; between certain persons forbidden to inter- 

marry. 

97-29-7. Adultery and fornication; between guardian and ward. 

97-29-9. Adultery and fornication; going out of state to marry. 

97-29-11. Illegitimate children; person becoming natural parent of second illegiti- 
mate child; jurisdiction. 
97-29-13. Bigamy; definition; penalty. 
97-29-15. Bigamy; exceptions. 

97-29-17. Bribery; participant in professional or amateur games or other athletic 

contests; wrestling excepted. 
97-29-19. Dead bodies; disinterment for sale or wantonness. 
97-29-21. Dead bodies; buying or receiving. 
97-29-23. Dead bodies; opening graves for certain purposes. 
97-29-25. Desecration of cemetery; desecration of human corpse. 
97-29-27. Incest; marriage within prohibited degrees. 
97-29-29. Incest; persons divorced for incest not to cohabit or copulate. 
97-29-31. Indecent exposure. 
97-29-33. Repealed. 
97-29-35. Repealed. 
97-29-37 through 97-29-41. Repealed. 
97-29-43. Polygamy; teaching of. 
97-29-45. Obscene electronic communications. 
97-29-47. Profanity or drunkenness in public place. 

97-29-49. Prostitution; report to department of human services for suspected child 
sexual abuse or neglect if minor involved; immunity from prosecution if 
trafficked person involved. 

97-29-51. Prostitution; misdemeanor procuring services of prostitute; felony pro- 
moting prostitution; penalties. 

97-29-53. Repealed. 

97-29-55. Seduction of female over age of eighteen by promised or pretended 
marriage. 

97-29-57. Stallion or jack not to be kept in public view or permitted to run at large. 
97-29-59. Unnatural intercourse. 

97-29-61. Voyeurism; trespass by "peeping Tom"; when victim is adult; when 

victim is child under sixteen. 
97-29-63. Photographing or filming another without permission where there is 

expectation of privacy; when vicitim is adult; when victim is child under 

sixteen. 

97-29-65. Strip clubs prohibited within one-fourth mile of church, school, kinder- 
garten, or courthouse. 
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Crimes Against Public Morals & Decency § 97-29-1 

§ 97-29-1. Adultery and fornication; unlawful cohabitation. 

If any man and woman shall unlawfully cohabit, whether in adultery or 
fornication, they shall be fined in any sum not more than five hundred dollars 
each, and imprisoned in the county jail not more than six months; and it shall 
not be necessary, to constitute the offense, that the parties shall dwell together 
publicly as husband and wife, but it may be proved by circumstances which 
show habitual sexual intercourse. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 1(58); 1857, ch. 64, art. 8; 1871, 
§ 2486; 1880, § 2700; 1892, § 953; 1906, § 1029; Hemingway's 1917, § 754; 
1930, § 772; 1942, § 1998. 

Cross References — Adultery as cause for divorce, see § 93-5-1. 
Prohibition against cohabitation by divorced persons, see § 93-5-29. 
Incestuous marriage between kindred, see § 97-29-27. 

Prohibition against cohabitation or copulation by persons divorced for incest, see 
§ 97-29-29. 

JUDICIAL DECISIONS 



1. In general. 

2. Indictment or affidavit charging of- 

fense. 

3. Evidence. 

4. — Admissibility. 

5. — Sufficiency. 

6. Instructions. 

7. Miscellaneous. 

8. Child Custody. 

1. In general. 

Sections 97-29-1, 97-29-3, 97-29-5, 97- 
29-7, and 97-29-9, which prohibit adultery 
and fornication under specified circum- 
stances, do not give any individual a pri- 
vate cause of action for their breach. 
Saunders v. Alford, 607 So. 2d 1214 (Miss. 
1992). 

One acquitted of a charge under this 
section [Code 1942, § 1998] is not put 
twice in jeopardy when charged under 
Code 1942, § 2000, penalizing incest. 
Ratcliff v. State, 234 Miss. 724, 107 So. 2d 
728 (1958). 

This section [Code 1942, § 1998] is no 
obstacle to a bona fide attempt to invest 
unlawful cohabitation with the attributes 
of a common-law marriage. Oatis v. 
Mingo, 199 Miss. 896, 26 So. 2d 453 
(1946). 

Cohabitation defined. Spikes v. State, 
98 Miss. 483, 54 So. 1 (1911). 



Habitual sexual intercourse held gist of 
offense under statute. Spikes v. State, 98 
Miss. 483, 54 So. 1 (1911). 

A teacher who, during a short period of 
time, commits a few acts of sexual inter- 
course with a pupil, openly in the school- 
room is not guilty of cohabitation with her. 
Brown v. State, 8 So. 257 (Miss. 1890). 

It is not necessary to constitute the 
crime, that the parties should represent 
themselves as married. Kinard v. State, 57 
Miss. 132 (1879). 

Criminal intercourse once shown is pre- 
sumed to continue if the parties be living 
under the same roof, although those who 
dwell with them are not prepared to de- 
pose to the fact. Carotti v. State, 42 Miss. 
334, 97 Am. Dec. 465 (1868). 

2. Indictment or affidavit charging 
offense. 

Indictment against defendants charg- 
ing them with the crime of unlawful co- 
habitation and adultery on a certain date 
and then continuously until the day of the 
filing and the returning of the indictment, 
defendants not being married to each 
other, was sufficient to apprise defendants 
of the nature and character of the accusa- 
tion against them, and, if the indictment 
was deficient in any particular, the defect 
would have been amendable if the point 
had been raised in the trial court, which 
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was not done. Patterson v. State, 190 
Miss. 643, 1 So. 2d 499 (1941). 

Affidavit held insufficient to charge ha- 
bitual sexual intercourse. Jones v. State, 
133 Miss. 801, 98 So. 342 (1923). 

Indictment for unlawful cohabitation 
need not allege that one was a man and 
the other a woman. Tynes v. State, 93 
Miss. 119, 46 So. 535, 136 Am. St. R. 540 
(1908). 

3. Evidence. 

State must show parties were not mar- 
ried to each other as alleged in indict- 
ment. Dean v. State, 139 Miss. 515, 104 
So. 295 (1925). 

Proof of acts within two years before 
indictment makes a case in prosecution 
for unlawful cohabitation. State v. Meyer, 
135 Miss. 878, 101 So. 349 (1924). 

It is necessary to show that the parties, 
whether dwelling together or not, habitu- 
ally indulge in sexual intercourse. 
Granberry v. State, 61 Miss. 440 (1884). 

4. — Admissibility. 

Where evidence in prosecutions for un- 
lawful cohabitation disclosed cohabitation 
by the defendants within the period of 
limitation, evidence of continuous cohabi- 
tation by them for several years prior, and 
up to the beginning of, the limitation 
period was admissible to illustrate or 
characterize the relation and conduct of 
the defendants shown to have existed or to 
have occurred within the time covered by 
the indictment. Housley v. State, 198 
Miss. 837, 23 So. 2d 749 (1945); Strong v. 
State, 199 Miss. 17, 23 So. 2d 750 (1945). 

In prosecution for unlawful cohabita- 
tion, the fact that the defendants had been 
acquitted of a similar offense some time 
prior to the finding of the indictment un- 
der which they were tried did not preclude 
the admission of evidence of improper 
familiarity and criminal intimacy be- 
tween the defendants prior to the findings 
of the former indictment. Housley v. State, 
198 Miss. 837, 23 So. 2d 749 (1945); 
Strong v. State, 199 Miss. 17, 23 So. 2d 
750 (1945). 

Evidence tending to show improper fa- 
miliarity and criminal intimacy subse- 
quent to the finding of the indictment is 
admissible to illustrate and characterize 
the relations and conduct of the parties, 



shown to have existed or occurred within 
the time covered by the indictment, if such 
act be not too remote in point of time. 
Stewart v. State, 64 Miss. 626, 2 So. 73 
(1887). 

5. — Sufficiency. 

Evidence of acts of sexual intercourse, 
without showing cohabitation, was insuf- 
ficient to sustain conviction for unlawful 
cohabitation. Cutrer v. State, 154 Miss. 
80, 121 So. 106 (1929). 

Uncorroborated testimony of female co- 
defendant is sufficient to sustain convic- 
tion for unlawful cohabitation. Cutrer v. 
State, 154 Miss. 80, 121 So. 106 (1929). 

Proof necessary to sustain conviction for 
unlawful cohabitation stated; when one or 
two acts relied on, proof must show ha- 
bitual existence of relation. Lee v. City of 
Oxford, 134 Miss. 647, 99 So. 509 (1924). 

It is unnecessary to show that the par- 
ties dwell together or publicly avow the 
relationship; it is sufficient to show ha- 
bitual concubinage or lying together. 
Granberry v. State, 61 Miss. 440 (1884). 

6. Instructions. 

Conviction of unlawful cohabitation in 
adultery would be reversed where instruc- 
tion granted on behalf of state wholly 
failed to require jury to believe beyond a 
reasonable doubt from the circumstances 
or otherwise, that either of defendants 
was married to some other person at the 
time complained of before the jury could 
return a verdict of guilty, and all the proof 
disclosed that the relations between de- 
fendants were such as to constitute a valid 
common law marriage between them ex- 
cept for the fact that one of the defendants 
denied the relationship in toto. Patterson 
v. State, 190 Miss. 643, 1 So. 2d 499 
(1941). 

7. Miscellaneous. 

Decedent's survivors sought to recover 
proceeds from a bank account that a joint 
tenant shared with decedent; because the 
two were cohabitating and were not mar- 
ried, a confidential relationship existed, 
which led to a presumption of undue in- 
fluence. The joint tenant failed to rebut 
the presumption. Dean v. Kavanaugh, 920 
So. 2d 528 (Miss. Ct. App. 2006). 

A chancellor did not err in dismissing a 
complaint in which a woman sought "eq- 
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uitable division of partnership assets" ac- 
cumulated during 13 years of cohabitation 
with her companion where the parties 
never entered into a ceremonial marriage, 
the woman was not an innocent partner to 
a void marriage, and she was not destitute 
but was well-compensated during and af- 
ter the relationship; the legislature has 
not extended the rights enjoyed by mar- 
ried people to those who choose merely to 
cohabit, and cohabitation remains a 
"crime against public morals and decency" 
under this section. Davis v. Davis, 643 So. 
2d 931 (Miss. 1994). 

While remarks in argument to jury by 
district attorney in prosecution for unlaw- 
ful cohabitation can be shown either by 
special bill of exceptions or the reporter's 
notes, in either case they must be shown 
before the supreme court can know 
whether they were harmful. Strong v. 
State, 199 Miss. 17, 23 So. 2d 750 (1945). 

Error of justice in failing to properly 
sentence accused did not deprive him of 
right to plead former conviction. Smithey 
v. State, 93 Miss. 257, 46 So. 410 (1908). 



Where in the trial of the accused for 
unlawful cohabitation no imprisonment 
was inflicted, the justice of the peace try- 
ing him should have an alias capias 
served on defendant and impose some 
imprisonment. Smithey v. State, 93 Miss. 
257, 46 So. 410 (1908). 

A white man and a negro woman cannot 
maintain an assignment of error in the 
supreme court based on the fact that the 
district attorney appealed to the jury to 
discountenance miscegenation. Stewart v. 
State, 64 Miss. 626, 2 So. 73 (1887). 

8. Child Custody. 

After the parties' divorce in which the 
former wife was awarded primary custody 
of the son, she moved four times, dated 
several men, and cohabited with a man. 
The chancellor found that the child's best 
interests required a change in custody and 
awarded the former husband primary 
physical custody. Hill v. Hill, 942 So. 2d 
207 (Miss. Ct. App. 2006), writ of certio- 
rari denied by 942 So. 2d 164, 2006 Miss. 
LEXIS 758 (Miss. 2006). 



RESEARCH REFERENCES 



ALR. Validity of statute making adul- 
tery and fornication criminal offense. 41 
A.L.R.3d 1338. 

Admissibility, in rape case, of evidence 
that accused rape or attempted to rape 
person other than prosecutrix. 2 A.L.R.4th 
330. 



Am Jur. 2 Am. Jur. 2d, Adultery and 
Fornication §§ 1 et seq. 

1 Am. Jur. Proof of Facts, Adultery, 
Proofs 1-6. 

24 Am. Jur. Proof of Facts 2d 515, De- 
fense to Charges of Sex Offense. 

CJS. 37 C.J.S., Fornication §§ 1 et seq. 



§ 97-29-3. Adultery and fornication; between teacher and pu- 
pil. 

If any teacher and any pupil under eighteen (18) years of age of such 
teacher, not being married to each other, shall have sexual intercourse, each 
with the other, they shall, for every such offense, be fined in any sum, not more 
than five hundred dollars ($500.00) each, and the teacher may be imprisoned 
not less than three (3) months nor more than six (6) months. 



SOURCES: Codes, 1892, § 954; 1906 § 1030; Hemingway's 1917, § 755; 1930, 
§ 773; 1942, § 1999; Laws, 1980, ch. 517, eff from and after passage (ap- 
proved May 20, 1980). 



Cross References — Dissemination of sexually oriented material to persons under 
eighteen, see § 97-5-27. 

Crime of adultery or fornication, generally, see § 97-29-1. 
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JUDICIAL DECISIONS 



1. In general. 

Sections 97-29-1, 97-29-3, 97-29-5, 97- 
29-7, and 97-29-9, which prohibit adultery 
and fornication under specified circum- 



stances, do not give any individual a pri- 
vate cause of action for their breach. 
Saunders v. Alford, 607 So. 2d 1214 (Miss. 
1992). 



RESEARCH REFERENCES 



ALR. Admissibility, in rape case, of evi- 
dence that accused raped or attempted to 
rape person other than prosecutrix. 2 
A.L.R.4th 330. 

Necessity or permissibility of mental 
examination to determine competency or 
credibility of complainant in sexual of- 
fense prosecution. 45 A.L.R.4th 310. 



Am Jur. 2 Am. Jur. 2d, Adultery and 
Fornication §§ 1 et seq. 

24 Am. Jur. Proof of Facts 2d 515, De- 
fense to Charges of Sex Offense. 

CJS. 37 C.J.S., Fornication §§ 1 et seq. 



§ 97-29-5. Adultery and fornication; between certain persons 
forbidden to inter-marry. 

Persons being within the degrees within which marriages are prohibited 
by law to be incestuous and void, or persons who are prohibited from marrying 
by reason of blood and between whom marriage is declared to be unlawful and 
void, who shall cohabit, or live together as husband and wife, or be guilty of a 
single act of adultery or fornication, upon conviction, shall be punished by 
imprisonment in the penitentiary for a term not exceeding ten (10) years. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 7(5); 1857, ch. 64, art. 
9; 1871, § 2787; 1880, § 2701; 1892, § 955; 1906, § 1031; Hemingway's 1917, 
§ 756; 1930, § 774; 1942, § 2000; Laws, 1956, ch. 241; Laws, 1960, ch. 240. 

Cross References — Unlawful and incestuous marriages, generally, see §§ 93-1-1, 
93-1-3. 

Crime of adultery or fornication, generally, see § 97-29-1. 
Crime of incestuous marriage, see § 97-29-27. 

Persons divorced for incest being prohibited from having copulation, see § 97-29-29. 



JUDICIAL DECISIONS 



1. In general. 

2. Evidence. 

1. In general. 

With respect to defendant who pleaded 
guilty to incest, a day-for-day 10-year sen- 
tence and $10,000 fine did not exceed the 
statutory maximum because he was not 
eligible for parole under Miss. Code Ann. 
§ 47-7-3(l)(b) or for earned time allow- 
ance under Miss. Code Ann. § 47-5- 
139(l)(d), and the fine was authorized 
under Miss. Code Ann. § 99-19-32(1). Co- 



chran v. State, 969 So. 2d 119 (Miss. Ct. 
App. 2007). 

Sections 97-29-1, 97-29-3, 97-29-5, 97- 
29-7, and 97-29-9, which prohibit adultery 
and fornication under specified circum- 
stances, do not give any individual a pri- 
vate cause of action for their breach. 
Saunders v. Alford, 607 So. 2d 1214 (Miss. 
1992). 

Consent is not a necessary element of 
incest. Where a defendant is charged with 
incest with a minor female, the consent of 
the minor female will not change the char- 
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acter of the act of the defendant. The 
defendant will be held to answer for his 
own conduct and it is his acts which 
complete the crime of incest. The defen- 
dant's guilt is measured by his knowledge 
and his intent and not by the knowledge 
or intent of the minor female on whom he 
committed the offense. Keeton v. State, 
549 So. 2d 960 (Miss. 1989). 

This section [Code 1942, § 2000], as 
amended by Chapter 241, Laws of 1956, 
was not violated by the mere cohabitation 
between negroes and whites. Ratcliff v. 
State, 234 Miss. 724, 107 So. 2d 728 
(1958); Rose v. State, 234 Miss. 731, 107 
So. 2d 730 (1958). 

Since a marriage between a white per- 
son and a negro is not incestuous but is 
miscegenetic, and an incestuous relation- 
ship is an element of the denounced of- 
fense, Code 1942, § 2000 is not violated 
where a white person and a negro cohabit, 
or live together as husband and wife, in 
absence of allegations as to an incestuous 
relationship. Ratcliff v. State, 234 Miss. 
724, 107 So. 2d 728 (1958); Rose v. State, 
234 Miss. 731, 107 So. 2d 730 (1958). 

One is not put twice in jeopardy by 
being charged under this section [Code 
1942, § 2000] after having been acquitted 
under Code 1942, § 1998, penalizing 
adultery and fornication. Ratcliff v. State, 
234 Miss. 724, 107 So. 2d 728 (1958). 

Cohabitation, adultery or fornication 
with one's adopted daughter is not incest 
within the purview of this section [Code 
1942, § 2000]. State v. Lee, 196 Miss. 311, 
17 So. 2d 277, 151 A.L.R. 1143 (1944). 

This section [Code 1942, § 2000], by 
omitting the words "of consanguinity" af- 



ter the word "degrees," as in Code 1871, 
evidently changes the law as announced 
in Chancellor v. State, 47 M 278, where it 
is said that "cohabitation by a man with 
his step-daughter is not incestuous." 
Chancellor v. State, 47 Miss. 278 (1872). 

2. Evidence. 

In a prosecution for incest, the trial 
court did not err in failing to order a blood 
test of the prosecuting witness to ascer- 
tain whether she was actually the defen- 
dant's blood relative where the defendant 
had never denied that the girl was his 
daughter and had admitted on direct ex- 
amination that she was his daughter; nor 
was it error for the court to admit evi- 
dence of prior sexual acts between the 
defendant and the prosecuting witness. 
Insofar as Skinner v. State (1945) 198 
Miss 505, 23 So. 2d 501, held that evi- 
dence of more than one crime of incest was 
inadmissible in a prosecution for a single 
incestuous offense, that decision was in 
error. Speagle v. State, 390 So. 2d 990 
(Miss. 1980). 

A conviction for adultery would be re- 
versed where the state did not prove that 
at least one of the parties to the alleged 
act was married at the time; the trial 
court also erred in permitting the state to 
amend the indictment to change the date 
of the alleged offense where, in light of the 
fact that each separate act of adultery 
constitutes a separate offense, the amend- 
ment in effect charged a new and distinct 
offense from that for which the grand jury 
indicted defendant. Van Norman v. State, 
365 So. 2d 644 (Miss. 1978). 



RESEARCH REFERENCES 



ALR. Consent as element of incest. 36 
A.L.R.2d 1299. 

Sexual intercourse between persons re- 
lated by half blood as incest. 72 A.L.R.2d 
706. 

Incest as included within charge of 
rape. 76 A.L.R.2d 484. 

Admissibility, in incest prosecution, of 
evidence of alleged victim's prior sexual 
acts with persons other than accused. 97 
A.L.R.3d 967. 



Admissibility, in rape case, of evidence 
that accused rape or attempted to rape 
person other than prosecutrix. 2 A.L.R.4th 
330. 

Am Jur. 2 Am. Jur. 2d, Adultery and 
Fornication §§ 1 et seq. 

41 Am. Jur. 2d, Incest §§ 1 et seq. 

24 Am. Jur. Proof of Facts 2d 515, De- 
fense to Charges of Sex Offense. 

CJS. 37 C.J.S., Fornication §§ 1 et seq. 

42 C.J.S., Incest §§ 1 et seq. 
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§ 97-29-7. Adultery and fornication; between guardian and 
ward. 

If any guardian and ward of such guardian, not being married to each 
other, shall have sexual intercourse each with the other, they shall for every 
such offense be fined in any sum not more than five hundred dollars ($500.00) 
each and the guardian shall be imprisoned not less than three (3) months nor 
more than six (6) months. 

SOURCES: Codes, 1892, § 956; 1906, § 1032; Hemingway's 1917, § 757; 1930, 
§ 775; 1942, § 2001; Laws, 1980, ch. 388, eff from and after passage (ap- 
proved April 28, 1980). 

Cross References — Crime of adultery or fornication, generally, see § 97-29-1. 

JUDICIAL DECISIONS 



1. In general. 

Sections 97-29-1, 97-29-3, 97-29-5, 97- 
29-7, and 97-29-9, which prohibit adultery 
and fornication under specified circum- 



stances, do not give any individual a pri- 
vate cause of action for their breach. 
Saunders v. Alford, 607 So. 2d 1214 (Miss. 
1992). 



RESEARCH REFERENCES 

ALR. Necessity or permissibility of Am Jur. 2 Am. Jur. 2d, Adultery and 

mental examination to determine compe- Fornication §§ 1 et seq. 

tency or credibility of complainant in 24 Am. Jur. Proof of Facts 2d 515, De- 

sexual offense prosecution. 45 A.L.R.4th fense to Charges of Sex Offense. 

310. CJS. 37 C.J.S., Fornication §§ 1 et seq. 

§ 97-29-9. Adultery and fornication; going out of state to 
marry. 

If any persons, citizens or residents of this state, who are prohibited by the 
laws thereof from marrying, because of kindred, shall go out of this state for 
the purpose of marrying, and shall marry in any other state or country and 
return to this state and live together and cohabit as man and wife, or be guilty 
of a single act of copulation, they shall, on conviction, be punished, notwith- 
standing their marriage out of this state, by imprisonment in the penitentiary 
not longer than ten years, or be fined five hundred dollars, or both. 

SOURCES: Codes, 1892, § 957; 1906, § 1033; Hemingway's 1917, § 758; 1930, 
§ 776; 1942, § 2002. 

Cross References — Unlawful marriages, generally, see §§ 93-1-1, 93-1-3. 
Incestuous marriages, see § 97-29-27. 

Persons divorced for incest being prohibited from having copulation, see § 97-29-29. 
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JUDICIAL DECISIONS 

1. In general. stances, do not give any individual a pri- 

Sections 97-29-1, 97-29-3, 97-29-5, 97- vate cause of action for their breach. 

29-7, and 97-29-9, which prohibit adultery Saunders v. Alford, 607 So. 2d 1214 (Miss, 

and fornication under specified circum- 1992). 

RESEARCH REFERENCES 

Am Jur. 2 Am. Jur. 2d, Adultery and fense to Charges of Sex Offense. 
Fornication §§ 1 et seq. CJS. 37 C.J.S., Fornication §§ 1 et seq. 

24 Am. Jur. Proof of Facts 2d 515, De- 

§ 97-29-11. Illegitimate children; person becoming natural 
parent of second illegitimate child; jurisdiction. 

(1) If any person, who shall have previously become the natural parent of 
an illegitimate child within or without this state by coition within or without 
this state, shall again become the natural parent of an illegitimate child born 
within this state, he or she shall be guilty of a misdemeanor and, upon 
conviction thereof, shall be punished by imprisonment in the county jail for not 
less than thirty (30) days nor more than ninety (90) days or by a fine of not 
more than Two Hundred Fifty Dollars ($250.00), or both. A subsequent 
conviction hereunder shall be punishable by imprisonment in the county jail 
for not less than three (3) months nor more than six (6) months or by a fine of 
not more than Five Hundred Dollars ($500.00), or both. Provided, however, 
that for the purpose of this section, multiple births shall be construed to be the 
birth of one (1) child. 

(2) The circuit court of the county in which said illegitimate child is born 
shall have jurisdiction of any action brought under this section. No male 
person shall be convicted solely on the uncorroborated testimony of the female 
person giving birth to the child. 

SOURCES: Codes, 1942, § 2018.6; Laws, 1964, ch. 341, §§ 1-3(11 f 1-3); Laws, 
2004, ch. 399, § 1, eff from and after July 1, 2004. 

Cross References — Uniform law on paternity, see §§ 93-9-1 et seq. 
Another section derived from same 1942 code section, see § 99-11-9. 
Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

§ 97-29-13. Bigamy; definition; penalty. 

Every person having a husband or wife living, who shall marry again, and 
every unmarried person who shall knowingly marry the husband or wife of 
another living, except in the cases hereinafter named, shall be guilty of bigamy, 
and imprisoned in the penitentiary not longer than ten years. 
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SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 7(1); 1857, ch. 64, art. 
28; 1871, § 2505; 1880, § 2721; 1892, § 975; 1906, § 1051; Hemingway's 1917, 
§ 779; 1930, § 795; 1942, § 2019. 

Cross References — Unlawful marriages, see §§ 93-1-1 et seq. 
Annulment of marriage, see §§ 93-7-1 et seq. 
Preaching of polygamy, see § 97-29-43. 

JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

3. — Sufficiency of indictment. 

4. Proof. 

5. — Presumptions and burden of proof. 

6. Defenses. 

7. Instructions. 

1. In general. 

A substantive element of the charge of 
bigamy and of the testimony is the fact 
that the first wife was alive at the time of 
the second marriage. Grace v. State, 212 
Miss. 784, 55 So. 2d 495 (1951). 

Where a district attorney represented 
the wife in divorce proceedings and a 
decree was rendered on February 6, 1950 
instead of February 7, 1950, when defen- 
dant married second wife, the district at- 
torney should have foreseen that more 
than likely he would be called upon to 
testify in bigamy prosecution and he 
should have withdrawn from the prosecu- 
tion or refrain from testifying. Turner v. 
State, 212 Miss. 590, 55 So. 2d 228 (1951). 

2. Indictment. 

Indictment for bigamy must set forth 
something in nature of allegation with 
reference to time, place and circumstance 
of former marriage, or it must name per- 
son with whom former marriage is alleged 
to have been contracted. Wash v. State, 
206 Miss. 858, 41 So. 2d 29 (1949). 

An indictment charging bigamy under 
Code 1942, § 2019 need not set out the 
exceptions contained in succeeding sec- 
tion [Code 1942, § 2020]. Bryant v. State, 
179 Miss. 739, 176 So. 590 (1937). 

Essential averments with respect to 
first and second marriages stated; indict- 
ment must sufficiently charge each ele- 
ment of offense to enable accused to pre- 
pare defense. Graves v. State, 134 Miss. 
547, 99 So. 364 (1924). 



3. — Sufficiency of indictment. 

Insufficiency of bigamy indictment may 
be raised for first time on appeal when 
indictment is fatally defective for failure 
to set forth time, place and circumstance 
of former marriage, or name of person 
with whom former marriage is alleged to 
have been contracted. Wash v. State, 206 
Miss. 858, 41 So. 2d 29 (1949). 

An indictment charging that defendant 
married a certain party when he was then 
and there legally married to another was 
sufficient to charge that such other was 
living when the second marriage was con- 
summated. Bryant v. State, 179 Miss. 739, 
176 So. 590 (1937). 

Indictment charging that defendant on 
a certain day and at a certain place, being 
legally married to a certain party, did 
wilfully, unlawfully, feloniously, know- 
ingly, and bigamously marry and have for 
his wife a certain other, was sufficient. 
Bryant v. State, 179 Miss. 739, 176 So. 590 
(1937). 

An indictment charging that marriage 
relation still existed than and there be- 
tween accused and a certain party when 
he then and there married another suffi- 
ciently alleged that accused had two living 
wives at the same time. Bryant v. State, 
179 Miss. 739, 176 So. 590 (1937). 

Indictment held to sufficiently negative 
statutory exceptions. McQueen v. State, 
143 Miss. 787, 109 So. 799 (1926). 

4. Proof. 

It is necessary to allege and prove that a 
spouse of a first marriage is living when a 
second marriage is contracted, to consti- 
tute bigamy. Bryant v. State, 179 Miss. 
739, 176 So. 590 (1937). 

In prosecution for bigamy, where guilt 
of defendant was fully established by 
other evidence, introduction of first wife 
who was sworn but withdrawn before she 
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had testified against defendant was harm- 
less error. Bryant v. State, 179 Miss. 739, 
176 So. 590 (1937). 

Proof by state of ceremonial marriage 
by person introduced by defendant as 
minister at parsonage or home of such 
alleged preacher was sufficient without 
proof that minister was ordained or au- 
thorized to perform ceremony. McQueen v. 
State, 143 Miss. 787, 109 So. 799 (1926). 

Corroborative proof of ceremonial mar- 
riage under law of Louisiana by showing 
cohabitation and birth of children is not 
error. McQueen v. State, 143 Miss. 787, 
109 So. 799 (1926). 

State must prove valid marriage con- 
tracted before second marriage; common- 
law marriage relied on must be recognized 
in state where contracted; defendant's 
common-law marriage in Louisiana not 
former marriage constituting basis for 
bigamy prosecution. Graves v. State, 134 
Miss. 547, 99 So. 364 (1924). 

If the first marriage be proven by the 
minister who solemnized the rites, and 
the marriage license with the certificate 
thereon, it will be sufficient. It is not a 
valid objection that the minister was not 
properly ordained as a minister of the 
gospel according to the rules and regula- 
tions of his church. Taylor v. State, 52 
Miss. 84 (1876). 

5. — Presumptions and burden of 
proof. 

In a prosecution for bigamy there is no 
presumption of a dissolution of the former 
marriage. Grace v. State, 212 Miss. 784, 
55 So. 2d 495 (1951). 

Burden is on the state to prove that a 
former spouse is still living at the time of 
a defendant's second marriage in order to 
establish the crime of bigamy since such 
fact is a vital part of the corpus delicti, 
and while the presumption of continuance 
of life may be recognized, such presump- 
tion is at least neutralized if not overcome 
by the presumption of innocence in a 
criminal case, so that in the absence of 
evidence in addition to the presumption of 
continuance of life there is no case for 
submission to the jury, and a defendant is 
entitled to a directed verdict. White v. 
State, 183 Miss. 351, 184 So. 303 (1938). 

A presumption of innocence at least 
neutralizes, if it does not overcome, the 



presumption of life and in the absence of 
other competent evidence of probative 
value to aid the presumption that the 
former spouse is living there is no case for 
submission to the jury; the fact that the 
former spouse is living must not depend 
upon presumption merely, but must be 
established by proof, for the presumption 
of innocence supplemented by the pre- 
sumption of the validity of the second 
marriage must prevail over the presump- 
tion that the former spouse is still living. 
White v. State, 183 Miss. 351, 184 So. 303 
(1938). 

Burden was on accused to prove that his 
second marriage was within the exception 
of Code 1906, § 1052. Bennett v. State, 
100 Miss. 684, 56 So. 777 (1911). 

6. Defenses. 

In a prosecution for bigamy the fact that 
a subsequent divorce is a matter of affir- 
mative defense and the state need not 
initially negative such defense by either 
allegation or proof. Grace v. State, 212 
Miss. 784, 55 So. 2d 495 (1951). 

The good faith of the defendant in con- 
tracting a second marriage on a mistake of 
law is no defense to a charge of bigamy. 
Burnley v. State, 201 Miss. 234, 29 So. 2d 
94 (1947). 

Defendant's misinterpretation of a sum- 
mons in his wife's divorce action against 
him as setting the date of trial, and his 
mistaken belief that a decree for tempo- 
rary allowances constituted a decree of 
divorce, were mistakes of law and no de- 
fense to a charge of bigamy predicated on 
his remarriage pending the divorce action. 
Burnley v. State, 201 Miss. 234, 29 So. 2d 
94 (1947). 

7. Instructions. 

Where the first wife was known by two 
names, the question to be considered by 
the jury is the identity of the woman, and 
not her name, and the court may so in- 
struct. Taylor v. State, 52 Miss. 84 (1876). 

It is improper to charge the jury that a 
"marriage was good without any cer- 
emony, and by the mere consent of the 
parties, if the parties intended marriage 
and that intent sufficiently appear." It is 
deficient (under statutes then in force) in 
not adding that such consent and intent 
must be followed by actual cohabitation 
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thereunder as man and wife. Taylor v. 
State, 52 Miss. 84 (1876). 



RESEARCH REFERENCES 



ALR. Validity of Bigamy and Polygamy Am Jur. 11 Am. Jur. 2d, Bigamy §§ 1 et 
Statutes and Constitutional Provisions, seq. 

22 A.L.R. 6th 1. CJS. 10 C.J.S., Bigamy §§ 1 et seq. 

§ 97-29-15. Bigamy; exceptions. 

Section 97-29-13 shall not extend to any person whose husband or wife 
shall have been absent for seven successive years, without being known to such 
person, within the time, to be living; nor to any person whose husband or wife 
shall have absented himself or herself from his or her husband or wife, and 
remained without the United States continually for seven years; nor to any 
person, by reason of any former marriage which shall have been dissolved by 
the decree of a competent court, unless the said decree provide that such 
person shall not be at liberty to marry again; nor to any person, by reason of 
any former marriage which shall have been pronounced void by the sentence 
or decree, of a competent court, for the nullity of the marriage contract; nor to 
any person by reason of any former marriage, contracted by such person within 
the age of legal consent, and which shall have been annulled by the decree of 
a competent court. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 7(2); 1857, ch. 64, art. 
29; 1871, § 2506; 1880, § 2722; 1892, § 976; 1906, § 1052; Hemingway's 1917, 
§ 780; 1930, § 796; 1942, § 2020. 



Cross References — Presumption of death, see § 13-1-23. 
Preaching of polygamy, see § 97-29-43. 



JUDICIAL DECISIONS 



1. In general. 

2. Absence of spouse. 

3. Dissolution of first marriage. 

1. In general. 

A substantive element of the charge of 
bigamy is the fact that the first wife was 
alive at the time of the second marriage. 
Grace v. State, 212 Miss. 784, 55 So. 2d 
495 (1951). 

The good faith of the defendant in con- 
tracting a second marriage on a mistake of 
law is no defense to a charge of bigamy. 
Burnley v. State, 201 Miss. 234, 29 So. 2d 
94 (1947). 

An indictment charging bigamy under a 
certain section of the statute need not set 
out the exceptions contained in this sec- 



tion [Code 1942, § 2020]. Bryant v. State, 
179 Miss. 739, 176 So. 590 (1937). 

Indictment held to sufficiently negative 
statutory exceptions. McQueen v. State, 
143 Miss. 787, 109 So. 799 (1926). 

Burden was on accused to prove that his 
second marriage was within the exception 
of Code 1906, § 1052. Bennett v. State, 
100 Miss. 684, 56 So. 777 (1911). 

2. Absence of spouse. 

The law presumes, in favor of the valid- 
ity of a marriage contracted by a person, 
where a husband or wife by a former 
marriage has been absent, and not heard 
from, and not known by such person to be 
living for the statutory number of years 
preceding the second marriage, that the 
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absentee is dead; and the presumption 
will be acted on in a prosecution for 
bigamy. Gibson v. State, 38 Miss. 313 
(1860). 

So as to the presumptions of the validity 
of a marriage within the statutory num- 
ber of years where the first spouse was not 
afterwards heard from, it will prevail. 
Spears v. Burton, 31 Miss. 547 (1856). 

3. Dissolution of first marriage. 

In a prosecution for bigamy there is no 
presumption of a dissolution of the former 
marriage. Grace v. State, 212 Miss. 784, 
55 So. 2d 495 (1951). 

In a prosecution for bigamy the fact of a 
subsequent divorce is a matter of affirma- 
tive defense and the state need not ini- 
tially negative such defense by either al- 
legation or proof. Grace v. State, 212 Miss. 
784, 55 So. 2d 495 (1951). 



Where a district attorney represented 
the wife in divorce proceedings and a 
decree was rendered on February 6, 1950 
instead of February 7, 1950, when defen- 
dant married second wife, the district at- 
torney should have foreseen that more 
than likely he would be called upon to 
testify in bigamy prosecution and he 
should have withdrawn from the prosecu- 
tion or refrained from testifying. Turner v. 
State, 212 Miss. 590, 55 So. 2d 228 (1951). 

Defendant's misinterpretation of a sum- 
mons in his wife's divorce action against 
him as setting the date of trial, and his 
mistaken belief that a decree for tempo- 
rary allowances constituted a decree of 
divorce, were mistakes of law and no de- 
fense to a charge of bigamy predicated on 
his remarriage pending the divorce action. 
Burnley v. State, 201 Miss. 234, 29 So. 2d 
94 (1947). 



RESEARCH REFERENCES 



ALR. Mistaken belief in existence, va- Am Jur. 11 Am. Jur. 2d, Bigamy §§ 15 
lidity or effect of divorce or separation as et seq. 

defense to prosecution for bigamy or allied CJS. 10 C.J.S., Bigamy §§ 18 et seq. 
offense. 56 A.L.R.2d 915. 

Validity of Bigamy and Polygamy Stat- 
utes and Constitutional Provisions. 22 
A.L.R. 6th 1. 



§ 97-29-17. Bribery; participant in professional or amateur 
games or other athletic contests; wrestling excepted. 

(1) Whoever gives, promises, or offers to any professional or amateur 
baseball, football, basketball, or tennis player, or any player who participates 
in or expects to participate in any professional or amateur game or sport, or 
any person participating or expecting to participate in any other athletic 
contest or any coach, manager, or trainer of any team or participant or 
prospective participant in any such game, contest, or sport, anything of value 
with the intent to influence such participant to lose or try to lose or cause to be 
lost or to limit his or his team's margin of victory in any baseball, football, 
basketball or tennis game, boxing, or other athletic contest in which such 
player or participant is taking part or expects to take part or has any duty in 
connection therewith shall be guilty of a felony and upon conviction shall be 
punished by imprisonment in the county jail for not less than six (6) months 
nor more than five (5) years in the penitentiary, or by a fine of not less than one 
hundred dollars ($100.00) nor more than one thousand dollars ($1,000.00), or 
by both such fine and imprisonment. 

(2) Any professional or amateur baseball, football, basketball, or tennis 
player or any boxer or participant or prospective participant in any sport or 
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game or a manager, coach, or trainer of any team or individual participant or 
prospective participant in such game, contest, or sport who solicits or accepts 
anything of value to influence him to lose or try to lose or cause to be lost or to 
limit his or his team's margin of victory in any baseball, football, basketball, 
tennis or boxing contest or any other game or sport in which he is taking part 
or expects to take part or has any duties in connection therewith shall be guilty 
of a felony and upon conviction shall be punished by imprisonment in the 
county jail for not less than six (6) months nor more than five (5) years in the 
penitentiary, or by a fine of not less than one hundred dollars ($100.00) nor 
more than one thousand dollars ($1,000.00), or by both such fine and impris- 
onment. 

(3) The provisions of this section shall not be deemed to include any 
wrestling matches, it being expressly provided hereby that wrestling matches 
shall be deemed to be shows or exhibitions and not athletic contests. 

SOURCES: Codes, 1942, § 2034.5; Laws, 1954, ch. 232, §§ 1-3(M 1-3). 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any felony violation, see § 99-19-73. 

RESEARCH REFERENCES 



ALR. Bribery in athletic contests. 49 
A.L.R.2d 1234. 

Recovery in tort for wrongful interfer- 
ence with chance to win game, sporting 
event, or contest. 85 A.L.R.4th 1048. 



Am Jur. 12 Am. Jur. 2d, Bribery § 15. 
CJS. 11 C.J.S., Bribery §§ 1 et seq. 



§ 97-29-19. Dead bodies; disinterment for sale or wantonness. 

Every person who shall remove the dead body of any human being from 
the grave or other place of interment for the purpose of selling the same or for 
mere wantonness, or who shall wantonly dig into or open the grave or other 
place of interment where the remains of any dead human body is interred, or 
wantonly disturb the remains of any dead human body therein interred, shall 
upon conviction be imprisoned in the penitentiary not exceeding five years or 
in the county jail not more than one year, or be fined not more than five 
hundred dollars or both. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art 12, Title 7(10); 1857, ch. 64, art. 
66; 1871, § 2715; 1880, § 2764; 1892, § 1023; 1906, § 1100; Hemingway's 1917, 
§ 826; 1930, § 850; 1942, § 2076; Laws, 1920, ch. 300. 

Cross References — Delivery of unclaimed dead bodies of hospital patients to 
medical schools, see § 41-39-7. 
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JUDICIAL DECISIONS 

1. In general. tion and autopsy of the body of the de- 

This section [Code 1942, § 2076] does ceased, the court in this case may and 

not apply in a situation where the ques- should order disinterment even against 

tion of guilt or innocence of the accused the will of the relatives. Roberts v. State, 

cannot be determined except by exhuma- 210 Miss. 777, 50 So. 2d 356 (1951). 

RESEARCH REFERENCES 

ALR. Removal and reinterment of re- Am Jur. 22A Am. Jur. 2d, Dead Bodies 

mains. 21 A.L.R.2d 472. §§ 90 et seq., 94 et seq., 98, 126. 

Construction and application of CJS. 25A C.J.S., Dead Bodies §§ 4, 

graverobbing statutes. 52 A.L.R.3d 701. 19-23, 27-29. 

§ 97-29-21. Dead bodies; buying or receiving. 

Every person who shall purchase or receive the dead body of any human 
being, knowing the same to have been disinterred contrary to Section 97-29-19, 
shall, on conviction, be subjected to the punishment therein prescribed. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 7(11); 1857, ch. 64, art. 
67; 1871, § 2716; 1880, § 2765; 1892, § 1024; 1906, § 1101; Hemingway's 1917, 
§ 827; 1930, § 851; 1942, § 2077. 

Cross References — Delivery of unclaimed dead bodies of hospital patients to 
medical schools, see § 41-39-7. 

RESEARCH REFERENCES 

ALR. Removal and reinterment of re- Am Jur. 22AAm. Jur. 2d, Dead Bodies 
mains. 21 A.L.R.2d 472. §§ 90 et seq., 94 et seq., 98, 126. 

Construction and application of CJS. 25A C.J.S., Dead Bodies §§ 4, 
graverobbing statutes. 52 A.L.R.3d 701. 19-23, 27-29. 

§ 97-29-23. Dead bodies; opening graves for certain purposes. 

Every person who shall open a grave or other place of interment with 
intent to move the dead body of any human being for the purpose of selling the 
same, or for the purpose of dissection, or to steal the coffin or any part thereof, 
or the vestments or other articles interred with the dead body, or any of them, 
shall, upon conviction, be punished by imprisonment in the penitentiary not 
exceeding two years, or in the county jail not more than six months, or by fine 
of not more than three hundred dollars or both. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 7(12); 1857, ch. 64, art. 
68; 1871, § 2717; 1880, § 2766; 1892, § 1025; 1906, § 1102; Hemingway's 1917, 
§ 828; 1930, § 852; 1942, § 2078. 

Cross References — Delivery of unclaimed dead bodies of hospital patients to 
medical schools, see § 41-39-7. 
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JUDICIAL DECISIONS 

1. In general. tion and autopsy of the body of the de- 

This section [Code 1942, § 2078] does ceased, the court in this case may and 

not apply in a situation where the ques- should order disinterment even against 

tion of guilt or innocence of the accused the will of the relatives. Roberts v. State, 

cannot be determined except by exhuma- 210 Miss. 777, 50 So. 2d 356 (1951). 

RESEARCH REFERENCES 

ALR. Construction and application of §§ 90 et seq., 94 et seq., 98, 126. 
graverobbing statutes. 52 A.L.R.3d 701. CJS. 25A C.J.S., Dead Bodies § 4. 

Am Jur. 22A Am. Jur. 2d, Dead Bodies 

§ 97-29-25. Desecration of cemetery; desecration of human 
corpse. 

(1) (a) Every person who shall knowingly and willfully dig up, except as 
otherwise provided by law, obliterate, or in any way desecrate any cemetery 
where human dead are interred, or cause through word, deed or action the 
same to happen, shall upon conviction be imprisoned for not more than one 
(1) year in the county jail or fined not more than Five Hundred Dollars 
($500.00), or both, in the discretion of the court. In addition to any penalties 
that the court is otherwise authorized to impose the court may, in its 
discretion, order such restitution as it deems appropriate. 

(b) In construing this subsection (1), a cemetery shall mean any plot of 
ground (i) on which are grave markers of stone, wood, metal or any other 
material recognizable as marking graves, or (ii) the boundaries of which are 
defined by a recorded plat, a fence line or corner markers, or trees, or are 
defined in any other discernible manner. 

(2) (a) Every person who shall knowingly and willfully dig up, except as 
otherwise provided by law, or in any way desecrate any corpse or remains of 
any human being, or cause through word, deed or action the same to happen, 
shall upon conviction be guilty of a felony and shall be imprisoned for not 
more than three (3) years or fined not more than Five Thousand Dollars 
($5,000.00), or both, in the discretion of the court. 

(b) (b) The prohibitions of this subsection (2) shall not apply to the good 
faith harvesting of any organ for transplant or to any good faith use of a 
cadaver or body part for medical or scientific education or research. 

SOURCES: Codes, 1942, § 2076.5; Laws, 1971, ch. 398, § 1; Laws, 1972, ch. 351, 
§ 1; Laws, 1983, ch. 406; Laws, 2004, ch. 387, § 1, eff from and after July 1, 
2004. 

Federal Aspects — Native American graves protection and repatriation act, P. L. 
101-601. 
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RESEARCH REFERENCES 



ALR. Liability for desecration of graves (Rev), Cemeteries, Forms 71 et seq. (des- 
and tombstones. 77 A.L.R.4th 108. ecration of, or trespass on, graves). 

Am Jur. 5 A Am. Jur. PI & Pr Forms 



§ 97-29-27. Incest; marriage within prohibited degrees. 

If any person shall marry within the degrees prohibited by law, he shall be 
guilty of incest, and on conviction thereof he shall be fined five hundred dollars 
or imprisoned in the penitentiary not longer than ten years, or punished by 
both such fine and imprisonment, and such marriage shall be void. 



SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 7(5); 1857, ch. 64, art. 
184; 1871, § 2647; 1880, § 2895; 1892, § 1168; 1906, § 1246; Hemingway's 
1917, § 976; 1930, § 1004; 1942, § 2234. 



Cross References — Computation of relationship, see §§ 1-3-71, 1-3-73. 
Unlawful marriages, see §§ 93-1-1, 93-1-3. 
Marriage between kindred as cause for divorce, see § 93-5-1. 
Adultery and fornication between kindred, see § 97-29-5. 



JUDICIAL DECISIONS 



1. In general. 

Since a marriage between a white per- 
son and a negro is not incestuous but is 
miscegenetic, and an incestuous relation- 
ship is an element of the denounced of- 
fense, Code 1942, § 2000 is not violated 
where a white person and a negro cohabit, 
or live together as husband and wife, in 
absence of allegations as to an incestuous 
relationship. Ratcliff v. State, 234 Miss. 
724, 107 So. 2d 728 (1958); Rose v. State, 
234 Miss. 731, 107 So. 2d 730 (1958). 



Construing Code 1942, §§ 457 and 458, 
as setting forth conditions under which 
marriages are prohibited as incestuous 
under this section [Code 1942, § 2234], 
there is no provision which clearly deals 
with specific act of son-in-law in marrying 
his mother-in-law and order sustaining 
demurrer to indictment should be af- 
firmed. State ex rel. Dist. Att'y v. Winslow, 
208 Miss. 753, 45 So. 2d 574 (1950). 



RESEARCH REFERENCES 



ALR. Sexual intercourse between per- 
sons related by half blood as incest. 72 
A.L.R.2d 706. 

Prosecutrix in incest case as accomplice 
or victim. 74 A.L.R.2d 705. 

Incest as included within charge of 
rape. 76 A.L.R.2d 484. 



Admissibility, in incest prosecution, of 
evidence of alleged victim's prior sexual 
acts with persons other than accused. 97 
A.L.R.3d 967. 

Am Jur. 41 Am. Jur. 2d, Incest §§ 1 et 
seq. 

CJS. 42 C.J.S., Incest §§ 1 et seq. 
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§ 97-29-29. Incest; persons divorced for incest not to cohabit 
or copulate. 

If persons divorced for incest shall, after such divorce, cohabit or live 
together as man and wife, or be guilty of a single act of adultery or fornication, 
such persons so offending shall be guilty of incest and fined, on conviction, five 
hundred dollars or be imprisoned in the penitentiary not longer than ten years 
or both. 

SOURCES: Codes, 1857, ch. 64, art. 185; 1871, § 2648; 1880, § 2896; 1892, § 1169; 
1906, § 1247; Hemingway's 1917, § 977; 1930, § 1005; 1942, § 2235. 

Cross References — Prohibition against cohabitation or copulation by divorced 
persons, see § 93-5-29. 
Adultery and fornication between kindred, see § 97-29-5. 

RESEARCH REFERENCES 

Am Jur. 41 Am. Jur. 2d, Incest §§ 1 et 
seq. 

CJS. 42 C.J.S., Incest §§ 1 et seq. 

§ 97-29-31. Indecent exposure. 

A person who willfully and lewdly exposes his person, or private parts 
thereof, in any public place, or in any place where others are present, or 
procures another to so expose himself, is guilty of a misdemeanor and, on 
conviction for a first offense, shall be punished by a fine not exceeding Five 
Hundred Dollars ($500.00) or be imprisoned not exceeding six (6) months, or 
both. Upon conviction for a second offense within five (5) years, such person 
shall be guilty of a misdemeanor and shall be punished by a fine of not more 
than One Thousand Dollars ($1,000.00) or shall be imprisoned not exceeding 
one (1) year, or both. Upon conviction of a third or subsequent offense within 
five (5) years, such person shall be guilty of a felony and shall be punished by 
a fine of not more than Five Thousand Dollars ($5,000.00) or shall be 
imprisoned for not more than five (5) years in the State Penitentiary, or both. 
It is not a violation of this statute for a woman to breast-feed. 

SOURCES: Codes, 1892, § 1218; 1906, § 1294; Hemingway's 1917, § 1027; 1930, 
§ 1058; 1942, § 2290; Laws, 1971, ch. 448, § 1; Laws, 2006, ch. 520, § 5; Laws, 
2012, ch. 510, § 2, eff from and after July 1, 2012.) 

Cross References — Prohibition of person convicted of crimes affecting children or 
other violent crimes from being licensed as foster parent or a foster home, see 
§ 43-15-6. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor or felony violation, see § 99-19-73. 
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JUDICIAL DECISIONS 



1. In general. 

2. Search and seizure. 

3. Jury instructions. 

1. In general. 

Statute only prohibited nudity accom- 
panied by lewdness, to be constitutional, 
the statute had to include an exception in 
the case of a person engaged in expressing 
a matter of serious literary, artistic, scien- 
tific, or political value. Richmond v. City of 
Corinth, 816 So. 2d 373 (Miss. 2002). 

Wilfulness and lewdness are essential 
elements of the misdemeanor charged in 
this section [Code 1942, § 2290]. Lott v. 
Potacocowa Creek Drainage Dist., 193 So. 
2d 126 (Miss. 1966). 

A woman sun-bathing in the nude on 
her husband's private tract of approxi- 
mately 14V2 acres of wooded land, not 
visible from any public road, who immedi- 
ately began to clothe herself when unin- 
vited visitors appeared on the premises 
was not guilty of wilfully and lewdly ex- 
posing her person under the provisions of 
this section [Code 1942, § 2290]. 
Pendergrass v. State, 193 So. 2d 126 
(Miss. 1966). 

It is necessary under this section [Code 
1942, § 2290] to charge that the exposure 



was "lewdly" made. Stark v. State, 81 
Miss. 397, 33 So. 175 (1903). 

2. Search and seizure. 

Defendant's act of removing her shirt in 
a public parking lot, although not a viola- 
tion of Miss. Code Ann. § 97-29-3 KRev. 
2000), gave an officer sufficient reasonably 
suspicion to authorize an investigatory 
stop; the question as to whether an officer 
acts reasonably in making an investiga- 
tory stop is not whether a driver is sus- 
pected of a felony or misdemeanor, but 
whether a law enforcement officer acts 
reasonably in stopping a vehicle to inves- 
tigate a complaint short of arrest. Ginn v. 
State, 860 So. 2d 675 (Miss. 2003). 

3. Jury instructions. 

In a case in which defendant was con- 
victed of enticing a child for sexual pur- 
poses, defendant was not entitled to a 
lesser included offense instruction on mis- 
demeanor indecent exposure; based on the 
overwhelming evidence, no reasonable 
jury could have found defendant not guilty 
of any element of the principal charge. 
Delashmit v. State, 991 So. 2d 1215 (Miss. 
2008). 



RESEARCH REFERENCES 



ALR. Criminal offense predicated upon 
indecent exposure. 94 A.L.R.2d 1353. 

Topless or bottomless dancing or similar 
conduct as offense. 49 A.L.R.Sd 1084. 

What constitutes "public place" within 
meaning of statutes prohibiting commis- 
sion of sexual act in public place. 96 
A.L.R.3d 692. 

Indecent exposure: what is "person". 63 
A.L.R.4th 1040. 

Search and seizure: reasonable expecta- 
tion of privacy in public restroom. 74 
A.L.R.4th 508. 

What constitutes "public place" within 
meaning of state statute or local ordi- 



nance prohibiting indecency or commis- 
sion of sexual act in public place. 95 
A.L.R.5th 229. 

Validity of State and Municipal Inde- 
cent Exposure Statutes and Ordinances. 
71 A.L.R.6th 283. 

Am Jur. 50 Am. Jur. 2d, Lewdness, 
Indecency, and Obscenity §§ 1, 2, 16. 

34 Am. Jur. Trials 1, Representing Sex 
Offenders and the Chemical Castration 
Defense. 

24 Am. Jur. Proof of Facts 2d 515, De- 
fense to Charges of Sex Offense. 
CJS. 67 C.J.S., Obscenity §§ 9, 10. 



§ 97-29-33. Repealed. 

Repealed by Laws, 1983, ch. 498, § 7, eff from and after July 1, 1983. 
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[Codes, Hemingway's 1921 Supp. §§ 1142a, 1142b; 1930, § 1054; 1942, 
§ 2286; Laws, 1920, ch. 213] 

Editor's Note — Former § 97-29-33 was entitled: Moving pictures; obscene or 
immoral exhibitions unlawful. 

§ 97-29-35. Repealed. 

Repealed by Laws, 1979, ch. 475, § 4, eff from and after July 1, 1979. 
[Codes, 1942, §§ 2286.3, 2286.4; Laws, 1970, ch. 329, §§ 1, 2] 

Editor's Note — Former § 97-29-35 was entitled: Motion pictures; previews of 
restricted pictures not to be shown general audiences; penalties. 

§§ 97-29-37 through 97-29-41. Repealed. 

Repealed by Laws, 1983, ch. 498, § 7, eff from and after July 1, 1983. 
§ 97-29-37. [Codes, 1892, § 1216; 1906, § 1292; Hemingway's 1917, 
§ 1025; 1930, § 1056; 1942, § 2288; Laws, 1884, p. 81; 1904, ch. 143] 

§ 97-29-39. [Codes, 1942, §§ 2674-02, 2674-03; Laws, 1962, ch. 322, §§ 2, 

3] 

§ 97-29-41. [Codes, 1942, § 2674-12; Laws, 1962, ch. 322, § 12] 

Editor's Note — Former § 97-29-37 was entitled: Obscene pictures or indecent 
articles; sale, distribution or advertising prohibited. 

Former § 97-29-39 was entitled: Obscene printed or written material; publication, 
sale or distribution prohibited. 

Former § 97-29-41 was entitled: Obscene printed or written material; contempt; 
penalty for disobeying injunction or restraining order. 

§ 97-29-43. Polygamy; teaching of. 

If any person shall teach another the doctrines, principles, or tenets, or 
any of them, of polygamy; or shall endeavor so to do; or shall induce or 
persuade another by words or acts, or otherwise, to embrace or adopt 
polygamy, or to emigrate to any other state, territory, district, or country for 
the purpose of embracing, adopting, or practicing polygamy, or shall endeavor 
so to do, he shall, on conviction, be fined not less than twenty-five dollars nor 
more than five hundred dollars, or be imprisoned in the county jail not less 
than one month nor more than six months, or both. 

SOURCES: Codes, 1892, § 1257; 1906, § 1333; Hemingway's 1917, § 1066; 1930, 
§ 1097; 1942, § 2330. 

Cross References — Bigamy, see §§ 97-29-13, 97-29-15. 

RESEARCH REFERENCES 

ALR. Validity of Bigamy and Polygamy 
Statutes and Constitutional Provisions. 
22 A.L.R. 6th 1. 
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§ 97-29-45. Obscene electronic communications. 

(1) It shall be unlawful for any person or persons: 

(a) To make any comment, request, suggestion or proposal by means of 
telecommunication or electronic communication which is obscene, lewd or 
lascivious with intent to abuse, threaten or harass any party to a telephone 
conversation, telecommunication or electronic communication; 

(b) To make a telecommunication or electronic communication with 
intent to terrify, intimidate or harass, and threaten to inflict injury or 
physical harm to any person or to his property; 

(c) To make a telephone call, whether or not conversation ensues, 
without disclosing his identity and with intent to annoy, abuse, threaten or 
harass any person at the called number; 

(d) To make or cause the telephone of another repeatedly or continu- 
ously to ring, with intent to harass any person at the called number; 

(e) To make repeated telephone calls, during which conversation en- 
sues, solely to harass any person at the called number; or 

(f) Knowingly to permit a computer or a telephone of any type under his 
control to be used for any purpose prohibited by this section. 

(2) Upon conviction of any person for the first offense of violating 
subsection (1) of this section, such person shall be fined not more than Five 
Hundred Dollars ($500.00) or imprisoned in the county jail for not more than 
six (6) months, or both. 

(3) Upon conviction of any person for the second offense of violating 
subsection (1) of this section, the offenses being committed within a period of 
five (5) years, such person shall be fined not more than One Thousand Dollars 
($1,000.00) or imprisoned in the county jail for not more than one (1) year, or 
both. 

(4) For any third or subsequent conviction of any person violating sub- 
section (1) of this section, the offenses being committed within a period of five 
(5) years, such person shall be guilty of a felony and fined not more than Two 
Thousand Dollars ($2,000.00) and/or imprisoned in the State Penitentiary for 
not more than two (2) years, or both. 

(5) The provisions of this section do not apply to a person or persons who 
make a telephone call that would be covered by the provisions of the federal 
Fair Debt Collection Practices Act, 15 USCS Section 1692 et seq. 

(6) Any person violating this section may be prosecuted in the county 
where the telephone call, conversation or language originates in case such call, 
conversation or language originates in the State of Mississippi. In case the call, 
conversation or language originates outside of the State of Mississippi then 
such person shall be prosecuted in the county to which it is transmitted. 

(7) For the purposes of this section, telecommunication and electronic 
communication mean and include any type of telephonic, electronic or radio 
communications, or transmission of signs, signals, data, writings, images and 
sounds or intelligence of any nature by telephone, including cellular tele- 
phones, wire, cable, radio, electromagnetic, photoelectronic or photo-optical 
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system or the creation, display, management, storage, processing, transmis- 
sion or distribution of images, text, voice, video or data by wire, cable or 
wireless means, including the Internet. 

(8) No person shall be held to have violated this section solely for 
providing access or connection to telecommunications or electronic communi- 
cations services where the services do not include the creation of the content of 
the communication. Companies organized to do business as commercial 
broadcast radio stations, television stations, telecommunications service pro- 
viders, Internet service providers, cable service providers or news organiza- 
tions shall not be criminally liable under this section. 

SOURCES: Codes, 1942, § 2291.5; Laws, 1956, ch. 261; Laws, 1964, ch. 351, § 1; 
Laws, 1982, ch. 385; Laws, 2001, ch. 468, § 1; Laws, 2002, ch. 503, § 1, eff 
from and after July 1, 2002. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

2. Telephone harassment. 

1. In general. 

Statutory language clearly prescribed 
for punishment only a class of true 
threats, and not social or political advo- 
cacy. Shackelford v. Shirley, 948 F.2d 935 
(5th Cir. 1991). 

Because trial judge's jury instructions 
tracked language of statute, jury's verdict 
represented finding that defendant, on 
trial for violating statute by placing tele- 
phone call to former supervisor stating 
that next time supervisor came by defen- 
dant's premises he would be "toting an ass 
whippin," engaged in unprotected, threat- 
ening speech. Shackelford v. Shirley, 948 
F.2d 935 (5th Cir. 1991). 

Telephone harassment statute prohibit- 
ing making telephone call threatening to 
inflict injury or physical harm, with intent 
to terrify, intimidate, or harass, is not 
unconstitutionally overbroad on its face. 
Shackelford v. Shirley, 948 F.2d 935 (5th 
Cir. 1991). 

Conviction of defendant for violation of 
state telephone harassment statute was 
upheld, and did not violate First Amend- 
ment, where defendant placed telephone 
call to former supervisor stating that next 
time supervisor came by defendant's 
premises he would be "toting an ass 



whippin." Shackelford v. Shirley, 948 F.2d 
935 (5th Cir. 1991). 

The State could properly proceed 
against a defendant under subsection 
(l)(c) of this section, which prohibits mak- 
ing a harassing telephone call, rather 
than under subsection (l)(e) of this sec- 
tion, which prohibits repeated harassing 
telephone calls, even though the defen- 
dant allegedly made 7 harassing tele- 
phone calls to a single individual, so long 
as the indictment was clear and unequivo- 
cal. Gray v. State, 549 So. 2d 1316 (Miss. 
1989). 

An indictment improperly joined 8 
counts of making harassing telephone 
calls where the indictment charged the 
defendant with 2 different crimes on 2 
different dates against 2 different victims. 
Gray v. State, 549 So. 2d 1316 (Miss. 
1989). 

A prosecutor's comments during closing 
argument in a prosecution for making 
harassing telephone calls that the defen- 
dant was "a coward and a terrorist" and 
that the calls were "a form of 
terrorism. . . that is employed by a coward" 
did not warrant a mistrial. Making ha- 
rassing phone calls is a cowardly act and a 
strong argument could be made that in 
the context of the case, the terms used by 
the prosecutor were accurate to describe 
the sort of person who calls someone up 
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for the purpose of making harassing 
phone calls. Gray v. State, 549 So. 2d 1316 
(Miss. 1989). 

Evidence was sufficient to support con- 
viction for making an obscene telephone 
call, where an obscene call was traced to 
the defendant's residence, which was 
three doors down from the victim's, the 
victim positively identified defendant's 
voice as that of the caller's, and where the 
caller had stated his first name and his 
telephone number, and they were the 
same as defendant's; the testimony of the 
victim as to obscene calls she had re- 
ceived, in addition to the call for which 
defendant had been prosecuted, was prop- 
erly admitted where the calls were inter- 
related, and were admissible to prove 
identity, guilty knowledge, intent, and 
motive. Weeks v. State, 465 So. 2d 334 
(Miss. 1985). 

Evidence of obscene telephone calls 
other than call charged in indictment is 
admissible if interrelated to charged call 
or if relevant to proof of identity, guilty 
knowledge, intent and motive. Weeks v. 
State, 465 So. 2d 334 (Miss. 1985). 

Evidence obtained by use of telephone 
trapping device is sufficient to support 
conviction for making obscene telephone 
call. Weeks v. State, 465 So. 2d 334 (Miss. 
1985). 

The words "I want you," standing alone, 
were neither profane, vulgar, indecent, 
threatening, obscene, nor insulting, and 
defendant's demurrer to an indictment 
under this section [Code 1972, § 97-29- 
45] should have been sustained. Sanders 
v. State, 306 So. 2d 636 (Miss. 1975). 

In a prosecution for using obscene lan- 
guage over the telephone, the testimony of 
the complainant that she had received 
other obscene calls was admissible to ex- 
plain why a holding device was placed on 
her telephone by the telephone company, 
but it was error for the trial court to allow 
her to testify on redirect examination, 
over the objection of the defendant, that 
the voice of the person making the previ- 
ous calls, for which the defendant was not 
charged, was the same as the one who 
made the call which was the basis of the 
indictment. Younger v. State, 301 So. 2d 
300 (Miss. 1974). 

Where the indictment fails to specify 
the allegedly profane language used by 



the defendant, a motion to quash should 
be granted. Spears v. State, 253 Miss. 108, 
175 So. 2d 158 (1965). 

It is reversible error not to require the 
state's prosecuting witness to testify 
orally to the jury the allegedly indecent 
words which were spoken to her by the 
defendant, such words being the grava- 
men of the indictment. Spears v. State, 
253 Miss. 108, 175 So. 2d 158 (1965). 

In a prosecution under this section 
[Code 1942, § 2291.5] it was reversible 
error to ask the defendant if he had not 
called up 17 women (naming them) in 
addition to the prosecuting witness and 
used the same indecent language to them. 
Spears v. State, 253 Miss. 108, 175 So. 2d 
158 (1965). 

Where the accused had not objected to 
the prosecuting witness testifying, the 
contention that the trial court erred in 
permitting the witness to testify that she 
was the former wife of the accused could 
not be considered for the first time on 
appeal. Likewise, contentions as to the 
amendment of an affidavit to show the 
language used, and the sufficiency of a 
justice of the peace court judgment which 
failed to state the name of the threatened 
person, could not be considered for the 
first time on appeal. Shortridge v. State, 
243 Miss. 710, 140 So. 2d 89 (1962). 

2. Telephone harassment. 

In defendant's trial on charges of tele- 
phone harassment, a violation of Miss. 
Code Ann. § 97-29-45(l)(a), the trial court 
did not err in admitting the sheriff's re- 
buttal testimony in which the sheriff re- 
lied on his notes because defendant failed 
to establish that the prosecution violated 
Miss. Unif. Cir. & County Ct. Prac. R 
9.04(A) by failing to tender the sheriff's 
notes during discovery. The sheriff's testi- 
mony was not exculpatory; the notes were 
used during rebuttal and not in the State's 
case-in-chief; and the testimony did not 
consist of a statement by defendant. 
Therefore, the notes did not constitute a 
written statement required to be provided 
to the defense during discovery under 
Rule 9.04(A). Yates v. State, 919 So. 2d 
1122 (Miss. Ct. App. 2005), writ of certio- 
rari denied by 926 So. 2d 922, 2006 Miss. 
LEXIS 71 (Miss. 2006). 
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ATTORNEY GENERAL OPINIONS 



Defendant may be prosecuted for ob- 
scene phone call violations in either 
county where call originated or county 
where call was received. Green, Sept. 30, 
1992, A.G. Op. #92-0526. 

Obscene phone call violations, under 
this section, may be prosecuted in either 
county where call originated or in county 



where call was received. Gentry, June 7, 
1993, A.G. Op. #93-0362. 

A conviction for violating this section 
permits a possible punishment of confine- 
ment in the state penitentiary, and there- 
fore a violation of the statute is a felony 
offense. Blakney, Aug. 8, 1997, A.G. Op. 
#97-0425. 



RESEARCH REFERENCES 



ALR. Misuse of telephone as minor 
criminal offense. 97 A.L.R.2d 503. 

Right of telephone or telegraph com- 
pany to refuse, or discontinue, service 
because of use of improper language. 32 
A.L.R.3d 1041. 

Validity, construction, and application 
of state criminal statute forbidding use of 
telephone to annoy or harass. 95 A.L.R.3d 
411. 

Validity and construction of statutes or 
ordinances prohibiting profanity or pro- 
fane swearing or cursing. 5 A.L.R.4th 956. 

Forum state's jurisdiction over nonresi- 
dent defendant in action based on obscene 
or threatening telephone call from out of 
state. 37 A.L.R.4th 852. 



Prohibition of obscene or harassing tele- 
phone calls in interstate or foreign com- 
munication under 47 USCA § 223. 50 
A.L.R. Fed. 541. 

Am Jur. 12 Am. Jur. 2d, Blasphemy 
and Profanity §§ 1 et seq. 

50 Am. Jur. 2d, Lewdness, Indecency, 
and Obscenity § 24. 

12A Am. Jur. PI & Pr Forms (Rev), 
Fright, Shock, and Mental Disturbance, 
Form 42 (complaint, petition, or declara- 
tion — damages resulting from defen- 
dant's harassing phone calls — by former 
spouse). 

16 Am. Jur. Proof of Facts 2d 493, Li- 
ability for Abusive Language. 



§ 97-29-47. Profanity or drunkenness in public place. 

If any person shall profanely swear or curse, or use vulgar and indecent 
language, or be drunk in any public place, in the presence of two (2) or more 
persons, he shall, on conviction thereof, be fined not more than one hundred 
dollars ($100.00) or be imprisoned in the county jail not more than thirty (30) 
days or both. 



SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 4(1); 1857, ch. 64, art. 340; 
1871, § 2833; 1880, § 2974; 1892, § 1219; 1906, § 1295; Hemingway's 1917, 
§ 1028; 1930, § 1059; 1942, § 2291; Laws, 1912, ch. 212; Laws, 1971, ch. 448, 
§ 2, eff from and after passage (approved March 25, 1971). 

Cross References — Ejection of disorderly and profane persons from hotels, see 
§ 75-73-13. 

Disorderly conduct and breach of the peace, see §§ 97-35-1 et seq. 
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JUDICIAL DECISIONS 



1. Profanity. 

2. Public drunkenness. 

1. Profanity. 

The circuit court committed manifest 
error in determining that the defendant's 
conduct gave rise to probable cause for his 
arrest for a violation of the statutory pro- 
hibition against public profanity where (1) 
during a conversation between the defen- 
dant and a police officer and another man, 
the defendant said, "I'm tired of this God 
d — police sticking their nose in s — that 
doesn't even involve them," (2) the officer 
warned the defendant not to use profani- 
ties, and (3) the defendant then voiced 
additional profane remarks towards the 
officer. Brendle v. City of Houston, 759 So. 
2d 1274 (Miss. Ct. App. 2000). 

The statute provides that the profani- 
ties uttered must be said in a public place 
and in the presence of two or more per- 
sons; however, there is no requirement 
that two or more persons testify that the 
vulgar words spoken were actually offen- 
sive or that the two present actually heard 
the words spoken. Brendle v. City of Hous- 
ton, 759 So. 2d 1274 (Miss. Ct. App. 2000). 

A state cannot, consistently with the 
constitutional guaranty of freedom of ex- 
pression, excise, as offensive conduct, one 
particular scurrilous epithet from the 
public discourse, either upon the theory 
that its use is inherently likely to cause 
violent reaction, or upon a general asser- 
tion that the state, acting as the guardian 
of public morality, may properly remove 
this offensive word from the public vo- 
cabulary. Cohen v. California, 403 U.S. 15, 
91 S. Ct. 1780, 29 L. Ed. 2d 284 (1971), 
reh'g denied, 404 U.S. 876, 92 S. Ct. 26, 30 
L. Ed. 2d 124 (1971). 

The conviction for disturbing the peace 
by offensive conduct of one who entered a 
county courthouse wearing a jacket bear- 
ing the plainly visible words "Fuck the 
Draft", would be reversed where the con- 
viction rested solely upon speech and 
there was no showing of an intent to incite 
disobedience to or disruption of the draft, 
punishment for the mere assertion of a 
position on the draft being inconsistent 
with the First and Fourteenth Amend- 



ments. Cohen v. California, 403 U.S. 15, 
91 S. Ct. 1780, 29 L. Ed. 2d 284 (1971), 
reh'g denied, 404 U.S. 876, 92 S. Ct. 26, 30 
L. Ed. 2d 124 (1971). 

"Public place," within purview of city 
ordinance making it criminal offense to 
profanely swear or curse or use vulgar or 
indecent language in public place, is one 
wherein, by general invitation, members 
of the public attend for reasons of busi- 
ness, entertainment, instruction or the 
like, and are welcome so long as they 
conform to what is customarily done 
there. Nelson v. City of Natchez, 197 Miss. 
26, 19 So. 2d 747 (1944). 

Restaurant is a "public place" within the 
meaning of city ordinance making it 
criminal offense to profanely swear or 
curse or use vulgar or indecent language 
in public place, even though only white 
people are admitted thereat. Nelson v. 
City of Natchez, 197 Miss. 26, 19 So. 2d 
747 (1944). 

City ordinance making it criminal of- 
fense to profanely swear or curse or use 
vulgar or indecent language in public 
place must be construed in accordance 
with its purpose, although its letter would 
admit a narrower interpretation. Nelson 
v. City of Natchez, 197 Miss. 26, 19 So. 2d 
747 (1944). 

Defendant stating while standing in 
church door after Sunday school, "Well, 
the 'damn' thing is done broke up," held 
guilty of "profanity." Orf v. State, 147 
Miss. 160, 113 So. 202 (1927). 

Evidence held not to sustain charge of 
using profane language in public highway; 
criminal statutes not enlarged or ex- 
tended beyond letter. Cleveland v. State, 
129 Miss. 400, 92 So. 555 (1922). 

Affidavit charging use of profane lan- 
guage in a public place must allege the 
particular public place. Files v. State, 96 
Miss. 257, 50 So. 979 (1910). 

Code 1906, § 1295 is not violated by the 
use of the words, "Go to hell, you low down 
devils." Stafford v. State, 91 Miss. 158, 44 
So. 801 (1907). 

An indictment for blasphemy, under 
Code 1892, § 1219, is demurrable if it fail 
to designate the particular public place 
where defendant profanely swore or 
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cursed. State v. Shanks, 88 Miss. 410, 40 
So. 1005 (1906). 

Under this section [Code 1942, § 2291] 
it is not necessary to profanity that the 
name of the Deity be used. State v. Wiley, 
76 Miss. 282, 24 So. 194, 71 Am. St. R. 531 
(1898). 

The indictment must set out the pro- 
fane language used since it constitutes the 
gist of the offense. Walton v. State, 64 
Miss. 207, 8 So. 171 (1886). 

2. Public drunkenness. 

A defendant's arrest for driving while 
intoxicated was legal, and therefore the 
subsequent intoxilyzer test was not 
tainted, even though the arresting officer 
did not observe the defendant driving, 
where the defendant admitted to the ar- 
resting officer that he had been driving an 
automobile which was involved in an ac- 
cident, and the defendant was publicly 
intoxicated in the presence of the officer 
and others in violation of this section. 
Goforth v. City of Ridgeland, 603 So. 2d 
323 (Miss. 1992). 

Defendant's conviction of being drunk 
in the presence of two or more persons in 
a public place was against the weight of 
the evidence where a doctor, who had 
examined defendant, testified that the in- 
juries sustained by the defendant prior to 
his arrest rendered him unable to walk 
straight and caused him to stagger, and it 



appeared that opinion of police officers as 
to defendant's drunkenness was based on 
defendant's staggering and the odor of 
alcohol upon him. Brown v. State, 231 
Miss. 5, 94 So. 2d 608 (1957). 

A highway is public place within mean- 
ing of this section [Code 1942, § 2291]. 
State, ex rel. Kelley, v. Yearwood, 204 
Miss. 181, 37 So. 2d 174 (1948). 

Fact that person arrested under this 
section [Code 1942, § 2291] for public 
drunkenness was later docketed and tried 
upon charge of driving while intoxicated 
does not change lawful nature of original 
lawful arrest and detention. State, ex rel. 
Kelley, v. Yearwood, 204 Miss. 181, 37 So. 
2d 174 (1948). 

Drunkenness on public highway is 
drunkenness in public place within stat- 
ute. Thompson v. State, 153 Miss. 593, 121 
So. 275 (1929). 

Authority to arrest defendants for 
drunkenness in public place carried with 
it authority to search their persons and 
automobile in which they were riding. 
Thompson v. State, 153 Miss. 593, 121 So. 
275 (1929). 

One cannot defend a charge of resisting 
an officer seeking to arrest him because 
drunk in a public place, to which he had 
necessarily been taken on account of his 
own wrongdoing. Brown v. State, 81 Miss. 
137, 32 So. 952 (1902). 



ATTORNEY GENERAL OPINIONS 



Double jeopardy does not necessarily 
prohibit charging a defendant with public 
drunkenness under this section, even if 
that defendant has been acquitted of DUI 



under Section 63-11-30. The two are sepa- 
rate and distinct criminal charges and 
contain different elements. Moffett, June 
6, 1995, A.G. Op. #95-0277. 



RESEARCH REFERENCES 



ALR. Location of offense as "public" 
within requirement of enactments against 
drunkenness. 8 A.L.R.Sd 930. 

Proximate cause: liability of tortfeasor 
for injured person's subsequent injury or 
reinjury. 31 A.L.R.3d 1000. 

Prosecution of chronic alcoholic for 
drunkenness offenses: 40 A.L.R.3d 321. 



Validity of blasphemy statutes or ordi- 
nances. 41 A.L.R.3d 519. 

Validity and construction of statute or 
ordinance prohibiting use of "obscene" lan- 
guage in public. 2 A.L.R.4th 1331. 

Validity and construction of statutes or 
ordinances prohibiting profanity or pro- 
fane swearing or cursing. 5 A.L.R.4th 956. 
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Civil liability for insulting or abusive 
language — modern status. 20 A.L.R.4th 
773. 

Validity and construction of statute or 
ordinance making it offense to have pos- 
session of open or unsealed alcoholic bev- 
erage in public place. 39 A.L.R.4th 668. 



Am Jur. 12 Am. Jur. 2d, Blasphemy 
and Profanity §§ 1 et seq. 

50 Am. Jur. 2d, Lewdness, Indecency, 
and Obscenity § 24. 

16 Am. Jur. Proof of Facts 2d 493, Li- 
ability for Abusive Language. 

CJS. 67 C.J.S., Obscenity § 11. 



§ 97-29-49. Prostitution; report to department of human ser- 
vices for suspected child sexual abuse or neglect if minor 
involved; immunity from prosecution if trafficked person 
involved. 

(1) A person commits the misdemeanor of prostitution if the person 
knowingly or intentionally performs, or offers or agrees to perform, sexual 
intercourse or sexual conduct for money or other property. "Sexual conduct" 
includes cunnilingus, fellatio, masturbation of another, anal intercourse or the 
causing of penetration to any extent and with any object or body part of the 
genital or anal opening of another. 

(2) Any person violating the provisions of this section shall, upon convic- 
tion, be punished by a fine not exceeding Two Hundred Dollars ($200.00) or by 
confinement in the county jail for not more than six (6) months, or both. 

(3) In addition to the mandatory reporting provisions contained in Section 
97-5-51, any law enforcement officer who takes a minor under eighteen (18) 
years of age into custody for suspected prostitution shall immediately make a 
report to the Department of Human Services as required in Section 43-21-353 
for suspected child sexual abuse or neglect, and the department shall com- 
mence an initial investigation into suspected child sexual abuse or neglect as 
required in Section 43-21-353. 

(4) If it is determined that a person suspected of or charged with engaging 
in prostitution is engaging in those acts as a direct result of being a trafficked 
person, as denned by Section 97-3-54.4, that person shall be immune from 
prosecution for prostitution as a juvenile or adult and, if a minor, the 
provisions of Section 97-3-54.1(4) shall be applicable. 

SOURCES: Codes, 1942, § 2333; Laws, 1942, ch. 284; Laws, 2013, ch. 543, § 10, eff 
from and after July 1, 2013. 

Amendment Notes — The 2013 amendment deleted former undesignated para- 
graph which read: "It shall be unlawful to engage in prostitution or to aid or abet 
prostitution or to procure or solicit for the purposes of prostitution, or to reside in, enter, 
or remain in any place, structure, or building, or to enter or remain in any vehicle or 
conveyance for the purpose of lewdness, assignation, or prostitution, or to keep or set up 
a house of ill-fame, brothel or bawdy house, or to receive any person for purposes of 
lewdness, assignation, or prostitution into any vehicle, conveyance, place, structure or 
building, or to permit any person to remain for the purpose of lewdness, assignation, or 
prostitution in any vehicle, conveyance, place, structure, or building, or to direct, take, 
or transport, or to offer or agree to take or transport, or aid or assist in transporting, any 
person to any vehicle, conveyance, place, structure, or building, or to any other person 
with knowledge or reasonable cause to know that the purpose of such directing, taking 
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or transporting is prostitution, lewdness or assignation, or to lease or rent or contract 
to lease or rent any vehicle, conveyance, place, structure, or building, or part thereof, 
knowing or with good reason to know that it is intended to be used for any of the 
purposes herein prohibited, or to aid, abet, or participate in the doing of any of the acts 
herein prohibited" and added (1) through (4). 

Cross References — Enticing children for prostitution, see § 97-5-5. 



JUDICIAL DECISIONS 



1. In general. 

Omission of words, "from the evidence," 
in instruction that all that was required 
was that jury believe that defendant was 
guilty beyond a reasonable doubt of hav- 
ing leased or rented a room knowing, or 



with good reason to know, that it was 
intended to be used for prostitution, con- 
stitutes reversible error, where such de- 
fect was not cured by any other instruc- 
tion. Imbraguglio v. State, 196 Miss. 515, 
18 So. 2d 294 (1944). 



RESEARCH REFERENCES 



ALR. Validity and construction of stat- 
ute or ordinance proscribing solicitation 
for purposes of prostitution, lewdness, or 
assignation — modern cases. 77 A.L.R.3d 
519. 

Entrapment defense in sex offense pros- 
ecutions. 12 A.L.R.4th 413. 

Laws prohibiting or regulating "escort 
services," "outcall entertainment," or simi- 



lar services used to carry on prostitution. 
15 A.L.R.5th 900. 

Am Jur. 63C Am. Jur. 2d, Prostitution 
§§ 1 et seq. 

24 Am. Jur. Proof of Facts 2d 515, De- 
fense to Charges of Sex Offense. 

34 Am. Jur. Trials 1, Representing Sex 
Offenders and the Chemical Castration 
Defense. 



§ 97-29-51. Prostitution; misdemeanor procuring services of 
prostitute; felony promoting prostitution; penalties. 

(l)(a) A person commits the misdemeanor of procuring the services of a 
prostitute if the person knowingly or intentionally pays, or offers or agrees 
to pay, money or other property to another person for having engaged in, or 
on the understanding that the other person will engage in, sexual inter- 
course or sexual conduct with the person or with any other person. "Sexual 
conduct" includes cunniiingus, fellatio, masturbation of another, anal inter- 
course or the causing of penetration to any extent and with any object or 
body part of the genital or anal opening of another. 

(b) Upon conviction under this subsection, a person shall be punished 
by a fine not exceeding Two Hundred Dollars ($200.00) or by confinement in 
the county jail for not more than six (6) months, or both. A second or 
subsequent violation of this section shall be a felony, punishable by a fine not 
exceeding One Thousand Dollars ($1,000.00), or by imprisonment in the 
custody of the Department of Corrections for not more than two (2) years, or 
both. 

(c) However, in all cases, if the person whose services are procured in 
violation of this subsection (1) is a minor under eighteen (18) years of age, 
the person convicted shall be guilty of a felony and shall, upon conviction, be 
punished by imprisonment for not less than five (5) years, nor more than 
thirty (30) years, or by a fine of not less than Fifty Thousand Dollars 
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($50,000.00) nor more than Five Hundred Thousand Dollars ($500,000.00), 
or both. 

(d) Consent of a minor is not a defense to prosecution under this 
subsection (1). 

(2) (a) A person commits the felony of promoting prostitution if the person: 

(i) Knowingly or intentionally entices, compels, causes, induces, per- 
suades, or encourages by promise, threat, violence, or by scheme or device, 
another person to become a prostitute; 

(ii) Knowingly or intentionally solicits or offers or agrees to solicit, or 
receives or gives, or agrees to receive or give any money or thing of value 
for soliciting, or attempting to solicit, another person for the purpose of 
prostitution; 

(hi) Knowingly induces, persuades, or encourages a person to come 
into or leave this state for the purpose of prostitution; 

(iv) Having control over the use of a place or vehicle, knowingly or 
intentionally permits another person to use the place or vehicle for 
prostitution; 

(v) Accepts, receives, levies or appropriates money or other property 
of value from a prostitute, without lawful consideration, with knowledge 
or reasonable cause to know it was earned, in whole or in part, from 
prostitution; or 

(vi) Conducts, directs, takes, or transports, or offers or agrees to take 
or transport, or aids or assists in transporting, any person to any vehicle, 
conveyance, place, structure, or building, or to any other person with 
knowledge or reasonable cause to know that the purpose of such directing, 
taking or transporting is prostitution. 

(b) Upon conviction, a person shall be punished by a fine not exceeding 
Five Thousand Dollars ($5,000.00) or by imprisonment in the custody of the 
Department of Corrections for not more than ten (10) years, or both. A second 
or subsequent violation shall be punished by a fine not exceeding Twenty 
Thousand Dollars ($20,000.00) or by imprisonment in the custody of the 
Department of Corrections for up to twenty (20) years, or both. 

(c) However, in all cases, if the person whose services are promoted in 
violation of this subsection (2) is a minor under eighteen (18) years of age, 
the person convicted shall be guilty of a felony and shall, upon conviction, be 
punished by imprisonment for not less than five (5) years, nor more than 
thirty (30) years, or by a fine of not less than Fifty Thousand Dollars 
($50,000.00) nor more than Five Hundred Thousand Dollars ($500,000.00), 
or both. There is no requirement that the defendant have actual knowledge 
of the age of the person and consent of a minor is not a defense to prosecution 
under this section. 

(3) If it is determined that a person suspected of or charged with 
promoting prostitution is a trafficked person, as defined by Section 97-3-54.4, 
that fact shall be considered a mitigating factor in any prosecution of that 
person for prostitution, and the person shall be referred to appropriate 
resources for assistance. If it is determined that a person suspected of or 
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charged with promoting prostitution is a minor under eighteen (18) years of 
age who meets the definition of a trafficked person as denned in Section 
97-3-54.4, the minor is immune from prosecution for promoting prostitution as 
a juvenile or adult and provisions of Section 97-3-54.1(4) shall be applicable. 

(4) Any partnership, association, corporation or other entity violating any 
provision of subsection (2) against the promotion of prostitution shall, upon 
conviction, be punished by a fine not exceeding Fifty Thousand Dollars 
($50,000.00). If the person whose services are promoted is under eighteen (18) 
years of age, the partnership, association, corporation or other legal entity 
convicted shall be punished by a fine not exceeding One Million Dollars 
($1,000,000.00). There is no requirement that the defendant have knowledge of 
the age of the person. Consent of a minor is not a defense to prosecution under 
this section. 

(5) Investigation and prosecution of a person, partnership, association, 
corporation or other entity under this section shall not preclude investigation 
or prosecution against that person, partnership, association, corporation or 
other entity for a violation of other applicable criminal laws, including, but not 
limited to, the Mississippi Human Trafficking Act, Section 97-3-54 et seq. 

SOURCES: Codes, 1942, § 2334; Laws, 1942, ch. 284; Laws, 2013, ch. 543, § 11, eff 
from and after July 1, 2013. 

Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected an error at the end of (5) by substituting "Mississippi Human Trafficking Act, 
Section 97-3-54 et seq." for "Mississippi Protection from Human Trafficking Act, 
Sections 97-3-54 et seq." The Joint Committee ratified the correction at its August 1, 
2013, meeting. 

Amendment Notes — The 2013 amendment deleted the former undesignated 
paragraph which read: "It shall further be unlawful to procure a female inmate for a 
house of prostitution, or to cause, induce, persuade, or encourage by promise, threat, 
violence, or by scheme or device, a female to become a prostitute or to remain an inmate 
of a house of prostitution, or to induce, persuade, or encourage a female to come into or 
leave this state for the purpose of prostitution, or to become an inmate in a house of 
prostitution, or to receive or give, or agree to receive or give any money or thing of value 
for procuring, or attempting to procure any female to become a prostitute or an inmate 
in a house of prostitution, or to knowingly accept, receive, levy or appropriate any 
money or other thing of value without consideration from a prostitute or from the 
proceeds of any woman engaged in prostitution"; and added present (1) through (5). 

Cross References — Enticing children for prostitution, see § 97-5-5. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

RESEARCH REFERENCES 

ALR. Validity and construction of stat- Separate acts of taking earnings of or 

ute or ordinance proscribing solicitation support from prostitute as separate or 

for purposes of prostitution, lewdness, or continuing offenses of pimping. 3 

assignation — modern cases. 77 A.L.R.3d A.L.R.4th 1195. 
519. 
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Entrapment defense in sex offense pros- 
ecutions. 12 A.L.R.4th 413. 

Validity, construction, and application 
of state statute forbidding unfair trade 
practice or competition by discriminatory 
allowance of rebates, commissions, dis- 
counts, or the like. 41 A.L.R.4th 675. 

§ 97-29-53. Repealed. 

Repealed by Laws of 2013, ch. 543, § 12, effective July 1, 2013. 
§ 97-29-53. [Codes, 1942, § 2335; Laws, 1942, ch. 284.] 

Editor's Note — Former § 97-29-53 established the penalty for prostitution and 
solicitation. 

§ 97-29-55. Seduction of female over age of eighteen by prom- 
ised or pretended marriage. 

If any person shall obtain carnal knowledge of any woman, or female child, 
over the age of eighteen years, of previous chaste character, by virtue of any 
feigned or pretended marriage or any false or feigned promise of marriage, he 
shall, upon conviction, be imprisoned in the penitentiary not more than five 
years; but the testimony of the female seduced, alone, shall not be sufficient to 
warrant a conviction. 

SOURCES: Codes, 1892, § 1298; 1906, § 1372; Hemingway's 1917, § 1108; 1930, 
§ 1137; 1942, § 2374; Laws, 1888, p. 89. 

Cross References — Unmarried female's action for seduction, see § 11-7-9. 
Parent's action for seduction of daughter, see § 11-7-11. 

Seduction of female child under 18 years of age, see §§ 97-3-65, 97-3-95, 97-3-101, 
and 97-5-23. 

JUDICIAL DECISIONS 

Aldridge v. State, 232 Miss. 368, 99 So. 2d 
456 (1958). 

One guilty under this section [Code 
1942, § 2374] may not exempt himself 
from prosecution by an offer to marry the 
woman. Williams v. State, 92 Miss. 70, 45 
So. 146, 15 Am. Ann. Cas. 1026 (1908). 

Under this section [Code 1942, § 2374], 
the previous chaste character of the 
woman is an essential element of the 
crime. Fooshee v. State, 82 Miss. 509, 34 
So. 148 (1903). 

Actual chastity and not mere reputation 
for chastity is required. Carroll v. State, 



Am Jur. 63C Am. Jur. 2d, Prostitution 
§§ 17 et seq. 

24 Am. Jur. Proof of Facts 2d 515, De- 
fense to Charges of Sex Offense. 



1. In general. 

2. Jurisdiction and venue. 

3. Indictment. 

4. Evidence. 

5. — Corroborating evidence. 

1. In general. 

Although consent, either actual or im- 
plied, of a female to the act of intercourse 
is an essential element of the crime of 
seduction, if the victim ultimately assents 
or yields to the act of intercourse, the fact 
that she resisted the advances of her se- 
ducer for a time does not preclude the 
perpetration of criminal seduction. 
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74 Miss. 688, 22 So. 295, 60 Am. St. R. 539 
(1897). 

2. Jurisdiction and venue. 

Where the promise of marriage oc- 
curred in Forrest County and the act of 
intercourse occurred in Jones County, 
since both of these acts constituted essen- 
tial elements of the offense of seduction, 
the jurisdiction thereof was governed by 
Code 1942, § 2429; and it being proper to 
begin prosecution in either county, the 
circuit court of Forrest County had juris- 
diction. Aldridge v. State, 232 Miss. 368, 
99 So. 2d 456 (1958). 

Where the promise of marriage oc- 
curred in Forrest County and the act of 
intercourse occurred in Jones County, 
since both of these acts constituted essen- 
tial elements of the offense of seduction, 
venue could be properly laid in Forrest 
County without contravening Mississippi 
Constitution § 26. Aldridge v. State, 232 
Miss. 368, 99 So. 2d 456 (1958). 

3. Indictment. 

It is not necessary under this section 
[Code 1942, § 2374] that the indictment 
should aver that the woman is a single 
woman, this being a matter of defense 
though it is better practice to so aver. 
Norton v. State, 72 Miss. 128, 16 So. 264 
(1894), later proceeding, 18 So. 916 (Miss. 
1894); Hoff v. State, 83 Miss. 488, 35 So. 
950 (1904). 

An indictment under this section [Code 
1942, § 2374] though failing to allege that 
the promise was made to the woman is 
sufficient after verdict, if not demurred to 
under Code 1892, § 1341 (Code 1906, 
§ 1413), where the indictment does 
charge that the defendant had knowledge 
of the woman by virtue of a false or 
feigned promise of marriage. Norton v. 
State, 72 Miss. 128, 16 So. 264 (1894), 
later proceeding, 18 So. 916 (Miss. 1894). 

It is not necessary to allege that the 
man was unmarried, though if married 
and the woman knew it, no conviction can 
be had under this statute [Code 1942, 
§ 2374]. Norton v. State, 72 Miss. 128, 16 
So. 264 (1894), later proceeding, 18 So. 
916 (Miss. 1894). 

Though not in terms so provided, it is 
essential to aver and prove under this 
section [Code 1942, § 2374] that the 



woman was of chaste character at the 
time of the intercourse. Norton v. State, 72 
Miss. 128, 16 So. 264 (1894), later pro- 
ceeding, 18 So. 916 (Miss. 1894). 

There need not be positive averment 
and proof that the woman was unmarried; 
it is sufficient that the indictment and 
evidence reasonably show this. Ferguson 
v. State, 71 Miss. 805, 15 So. 66, 42 Am. St. 
R. 492 (1894). 

4. Evidence. 

Since evidence that after the commis- 
sion of the crime of seduction the accused 
and the prosecutrix had lived together as 
man and wife for a number of months 
informed the jury that subsequent acts of 
intercourse had been committed, without 
regard to the question of admissibility of 
such evidence, the trial court did not com- 
mit reversible error in refusing to permit 
the accused to interrogate the prosecutrix 
relative thereto as bearing upon the ques- 
tion of the prosecutrix's previous chaste 
character. Aldridge v. State, 232 Miss. 
368, 99 So. 2d 456 (1958). 

Testimony of the prosecutrix that she 
was afraid of the accused and that she had 
yielded to his demands under the induce- 
ment of his promise to marry her, was 
sufficient to create an issue for the deter- 
mination of the jury on the question of her 
consent, and to warrant the jury in finding 
that while she was reluctant to do so, she 
yielded to the act of intercourse under the 
accused's promise to marry her, even 
though the prosecutrix had testified on 
cross-examination that the accused had 
forced himself on her and that she did not 
consent to the act of intercourse. Aldridge 
v. State, 232 Miss. 368, 99 So. 2d 456 
(1958). 

While it is immaterial to the crime of 
seduction under this section [Code 1942, 
§ 2374] whether the accused be married 
or unmarried, the fact that he is single is 
proper to be shown in evidence as illus- 
trating the motive of the woman. Fergu- 
son v. State, 71 Miss. 805, 15 So. 66, 42 
Am. St. R. 492 (1894). 

5. — Corroborating evidence. 

Although Mississippi has required by 
statute that the complaining witness' tes- 
timony be corroborated in prosecutions for 
certain sexual offenses (e.g. Code 1942, 
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§§ 2359, 2374), the state courts have spe- 
cifically held that the requirement for 
corroboration is confined to those offenses 
wherein the statute expressly so provides, 
and no such corroboration is required in 
prosecution of defendant for disturbing 
the peace of the complaining witness, on 
allegations that the defendant had 
touched complainant's private parts. 
Henry v. Williams, 299 F. Supp. 36 (N.D. 
Miss. 1969). 

The requirement that testimony of the 
outraged female be corroborated does not 
extend to prosecutions for an indecent 
assault on a female under 13. Pittman v. 
State, 236 Miss. 592, 111 So. 2d 415 
(1959). 

While it is necessary that the prosecu- 
trix be corroborated as to the act of inter- 
course, and the burden was upon the state 
to prove this essential element, it was not 
necessary that this be done by direct evi- 
dence, but may be established by circum- 
stantial evidence. Aldridge v. State, 232 
Miss. 368, 99 So. 2d 456 (1958). 

The fact that the accused and the pros- 
ecutrix spent the night together in a pri- 
vate room in a motel was a sufficient 
circumstance to be submitted to the jury 
for their determination as to whether the 
act of intercourse occurred, and to war- 
rant the jury in finding that this was a 
sufficient corroborative circumstance to 
establish the fact of intercourse. Aldridge 
v. State, 232 Miss. 368, 99 So. 2d 456 
(1958). 



In seduction prosecution, testimony of 
prosecutrix as to her previous chaste char- 
acter, the promise of marriage, and the act 
of seduction must be corroborated. Glover 
v. State, 117 Miss. 792, 78 So. 769 (1918). 

Where there was no corroborating evi- 
dence, defendant was entitled to a pe- 
remptory instruction. Lewis v. State, 111 
Miss. 833, 72 So. 241 (1916). 

Letters alleged to have been written by 
defendant, identified only by the prosecu- 
trix, cannot be regarded as corroborating 
the witness. Lewis v. State, 111 Miss. 833, 
72 So. 241 (1916). 

Evidence that defendant, with knowl- 
edge of her pregnancy, said that he would 
marry prosecutrix in a short time, was 
insufficient corroboration of prosecutrix. 
Long v. State, 100 Miss. 7, 56 So. 185 
(1911). 

To convict of seduction, seduced female 
must be corroborated as to her previous 
chaste character and the false or feigned 
promise of marriage. Carter v. State, 99 
Miss. 206, 54 So. 805 (1911). 

Although under this section [Code 1942, 
§ 2374] the uncorroborated testimony of 
the woman is insufficient to convict, it is 
not necessary that she be corroborated in 
every fact essential to make out the crime; 
it is sufficient if she be corroborated as to 
the promise and the intercourse. Fergu- 
son v. State, 71 Miss. 805, 15 So. 66, 42 
Am. St. R. 492 (1894). 



RESEARCH REFERENCES 



Am Jur. 70 Am. Jur. 2d, Seduction §§ 2 
et seq. 

§ 97-29-57. Stallion or jack not to be kept in public view or 
permitted to run at large. 

A person shall not keep a stallion or jack nearer than one hundred yards 
to a church, or in public view in an inclosure bordering on a public highway, or 
nearer thereto, than one hundred yards; nor shall any person stand such 
animals in open view of any public place, or negligently keep such animal or 
suffer it to run at large. Any such offender, upon conviction, shall be fined not 
less than twenty-five dollars, and shall be liable for all damages done by such 
animals so kept or running at large. 
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SOURCES: Codes, 1892, § 1220; 1906, § 1296; Hemingway's 1917, § 1029; 1930, 
§ 1060; 1942, § 2292. 

§ 97-29-59. Unnatural intercourse. 

Every person who shall be convicted of the detestable and abominable 
crime against nature committed with mankind or with a beast, shall be 
punished by imprisonment in the penitentiary for a term of not more than ten 
years. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 7(20); 1857, ch. 64, art. 
238; 1871, § 2701; 1880, § 2968; 1892, § 1321; 1906, § 1396; Hemingway's 
1917, § 1139; 1930, § 1170; 1942, § 2413. 

Cross References — Applicability of certain evidentiary rules in criminal prosecu- 
tions for child abuse, see § 13-1-401. 

Notification of Department of Education that certificated person has been convicted 
of sex offense, see § 37-3-51. 

Prohibition of person convicted of crimes affecting children or other violent crimes 
from being licensed as foster parent or a foster home, see § 43-15-6. 

Testing for HIV and AIDS of any person convicted under this section, see §§ 99-19- 
201, 99-19-203. 

JUDICIAL DECISIONS 



1. In general. 

This section, which prohibits unnatural 
intercourse, is not unconstitutionally 
vague and overbroad. McDonald v. De- 
partment of Human Servs., 636 So. 2d 391 
(Miss. 1994), reh'g denied. 

Person who attempts to perform anal 
intercourse on another person but is pre- 
vented from doing so when other person 
flees may be convicted of attempted un- 
natural intercourse. Haymond v. State, 
478 So. 2d 297 (Miss. 1985). 

Where defendant's 19-year-old daugh- 
ter testified at trial that she and defen- 
dant had engaged in acts of fellatio and 
cunnilingus, defendant was properly in- 
dicted under this section, and not § 97- 
3-95 et seq., which were enacted subse- 
quent to the violation for which he was 
convicted, in that § 97-3-103 expressly 
provides that the sexual battery statutes 
do not repeal, modify or amend any other 
criminal statute. Contreras v. State, 445 
So. 2d 543 (Miss. 1984). 

This section is constitutional, notwith- 
standing defendant's contentions that it 
discriminated against persons engaged in 
unnatural sexual intercourse with female 



children and that the trial judge was 
given unconstitutionally wide discretion 
in the range of punishments he could 
impose. Davis v. State, 367 So. 2d 445 
(Miss. 1979). 

Statutory phrase "crime against na- 
ture" was not so vague as to violate the 
due process clause since long use of the 
phrase to characterize various offenses 
including sodomy, for which the defendant 
was indicted, gave fair warning of conduct 
proscribed. State v. Mays, 329 So. 2d 65 
(Miss. 1976), cert, denied, 429 U.S. 864, 97 
S. Ct. 170, 50 L. Ed. 2d 143 (1976). 

A college newspaper run by students 
and operated with student funds could 
properly refuse to print an advertisement 
proferred by a primarily off campus and 
homosexual group, particularly in light of 
the statute [this section] proscribing un- 
natural intercourse, such statute not be- 
ing unconstitutional, and in light of the 
fact that university officials had nothing 
to do with the rejection of the advertise- 
ment. Mississippi Gay Alliance v. 
Goudelock, 536 F.2d 1073 (5th Cir. 1976), 
reh'g denied, 541 F.2d 281 (5th Cir. 1976), 
cert, denied, 430 U.S. 982, 97 S. Ct. 1678, 
52 L. Ed. 2d 377 (1977). 
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Indictment properly charged the offense 
of an attempt to commit the crime of 
sodomy. Taurasi v. State, 233 Miss. 330, 
102 So. 2d 120 (1958). 

In a prosecution for murder, an instruc- 
tion to the jury that even if the deceased 
attempted to have unnatural intercourse 
with the defendant, but the danger of 
accomplishment of the crime by the de- 
ceased was over and at a time when such 
danger was not imminent or impending 
the defendant tied and gagged the de- 
ceased, and if the jury finds robbery, then 
the crime was murder, was proper in pre- 



senting defendant's theory of self-defense 
and the state's theory of felony murder. 
Burns v. State, 228 Miss. 254, 87 So. 2d 
681 (1956). 

Sodomy committed per os is punishable 
under this section. State v. Davis, 223 
Miss. 862, 79 So. 2d 452 (1955). 

Indictment charging accused with hav- 
ing unnatural carnal intercourse with a 
woman by sucking her private sexual or- 
gans with his mouth failed to show offense 
of sodomy, since penetration of the body is 
essential to the offense. State v. Hill, 179 
Miss. 732, 176 So. 719 (1937). 



RESEARCH REFERENCES 



ALR. Assault with intent to commit 
unnatural sex act upon minor as affected 
by latter's consent. 65 A.L.R.2d 748. 

Consent as defense in prosecution for 
sodomy. 58 A.L.R.3d 636. 

Propriety of, or prejudicial effect of 
omitting or of giving, instruction to jury, 
in prosecution for rape or other sexual 
offense, as to ease of making or difficulty 
of defending against such a charge. 92 
A.L.R.3d 866. 

Validity of statute making sodomy a 
criminal offense. 20 A.L.R.4th 1009. 

Search and seizure: reasonable expecta- 
tion of privacy in public restroom. 74 
A.L.R.4th 508. 

Am Jur. 70A Am. Jur. 2d, Sodomy, §§ 2, 

7. 



24 Am. Jur. Proof of Facts 2d 515, De- 
fense to Charges of Sex Offense. 

CJS. 81A C.J.S., Sodomy §§ 1 et seq. 

Law Reviews. 1979 Mississippi Su- 
preme Court Review: Criminal Law and 
Procedure. 50 Miss. L. J. 763, December 
1979. 

Comment: Recent amendments to the 
Mississippi Rules of Evidence — the rights 
of the victim v. the rights of the accused in 
child abuse prosecutions and dependency 
or neglect proceedings. 61 Miss. L. J. 367 
(Fall 1991). 

1984 Mississippi Supreme Court Re- 
view: Criminal Law. 55 Miss L. J. 77, 
March, 1985. 



§ 97-29-61. Voyeurism; trespass by "peeping Tom"; when vic- 
tim is adult; when victim is child under sixteen. 

(1) Any person who enters upon real property whether the original entry 
is legal or not, and thereafter pries or peeps through a window or other opening 
in a dwelling or other building structure for the lewd, licentious and indecent 
purpose of spying upon the occupants thereof, shall be guilty of a felonious 
trespass, and upon conviction shall be imprisoned in the custody of the 
Department of Corrections not more than five (5) years. 

(2) When one or more occupants spied upon is a child under sixteen (16) 
years of age, a person who violates subsection (1) of this section shall be guilty 
of felonious trespass, and upon conviction shall be imprisoned in the custody of 
the Department of Corrections not more than ten (10) years. 



SOURCES: Codes, 1942, § 2412.5; Laws, 1958, ch. 281; Laws, 1980, ch. 391; Laws, 
2012, ch. 557, § 1, eff from and after July 1, 2012. 
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Amendment Notes — The 2012 amendment added the (1) designation, and therein 
substituted "custody of the Department of Corrections" for "state penitentiary" near the 
end; and added (2). 

JUDICIAL DECISIONS 



1. In general. 

2. Evidence. 

3. Sentencing. 

1. In general. 

Evidence was sufficient for reasonable 
and fair-minded jurors to find defendant 
guilty of voyeurism where defendant was 
seen peeping into an apartment window 
and ran upon hearing someone approach; 
having run from a police officer, he was 
caught with his zipper down, and his car 
with the keys in it was found on the 
property. Ledford v. State, 874 So. 2d 995 
(Miss. Ct. App. 2004), writ of certiorari 
denied by 882 So. 2d 772, 2004 Miss. 
LEXIS 1114 (Miss. 2004). 

The fact that the accused is a "male 
person" is an essential or substantive ele- 
ment of the crime proscribed by this sec- 
tion [Code 1942 § 2412.5] which must be 
charged on the face of the indictment and 
proved at trial, and indictment failing to 
refer to or describe the accused as a male 
person was void. Burchfield v. State, 277 
So. 2d 623 (Miss. 1973), but see Monk v. 
State, 532 So. 2d 592 (Miss. 1988). 

The fact that this section [Code 1942, 
§ 2412.5] applies only to persons of the 
male sex and is inapplicable to females is 
not, therefore, violative of the equal pro- 
tection clause of the Fourteenth Amend- 
ment, for there exists rational justification 
for singling out males for punishment 
under Code 1942, § 2412.5 and the stat- 
ute does not rest upon an invidious and 
patently arbitrary sex classification, but 
has a sound basis in the physical and 
psychological difference between men and 
women. Mississippi State Hwy. Comm'n v. 
Cook, 270 So. 2d 695 (Miss. 1972). 

For evidence sufficient to support a con- 
viction under this section [Code 1942, 
§ 2412. 5]. Thompson v. State, 206 So. 2d 
829 (Miss. 1968). 

On a trial under this section [Code 
1942, § 2412.5], evidence of similar acts of 



peeping on the part of the defendant was 
admissible to show a common pattern of 
action. Riley v. State, 254 Miss. 86, 180 So. 
2d 321 (1965). 

This section [Code 1942, § 2412.5] is 
constitutional. Brown v. State, 244 Miss. 
78, 140 So. 2d 565 (1962). 

There was no error in an instruction 
which followed the law itself and told the 
jury that it could find defendant guilty if 
he, at the time and place testified to 
entered upon the property of another and 
peeped through the window of the dwell- 
ing house of a named person for the lewd, 
licentious and indecent purpose of spying 
upon the occupants thereof. Brown v. 
State, 244 Miss. 78, 140 So. 2d 565 (1962). 

2. Evidence. 

Court found a factual basis to establish 
the charges against an inmate for voyeur- 
ism under Miss. Code Ann. § 97-29-61 
and touching a child for lustful purposes 
under Miss. Code Ann. § 97-5-23(1), given 
that (1) the inmate admitted the facts that 
surrounded the elements for both of the 
crimes, (2) the inmate's daughter reported 
the same story to her grandmother and 
others, and (3) the daughter provided suf- 
ficient facts and detail to support the 
charges. Gaddy v. State, 21 So. 3d 677 
(Miss. Ct. App. 2009), writ of certiorari 
denied by 559 U.S. 1078, 130 S. Ct. 2115, 
176 L. Ed. 2d 741, 2010 U.S. LEXIS 3422, 
78 U.S.L.W. 3611 (2010). 

3. Sentencing. 

Terms of an inmate's sentences were 
within the statutory limits of Miss. Code 
Ann. §§ 97-29-61, 97-5-23(1) and thus the 
claim that the trial court erred in sentenc- 
ing the inmate to maximum sentences 
was without merit. Gaddy v. State, 21 So. 
3d 677 (Miss. Ct. App. 2009), writ of cer- 
tiorari denied by 559 U.S. 1078, 130 S. Ct. 
2115, 176 L. Ed. 2d 741, 2010 U.S. LEXIS 
3422, 78 U.S.L.W. 3611 (2010). 
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RESEARCH REFERENCES 

ALR. Eavesdropping as violating right Am Jur. 24 Am. Jur. Proof of Facts 2d 

of privacy. 11 A.L.R.Sd 1296. 515, Defense to Charges of Sex Offense. 

Criminal prosecution of video or photo- 13 Am. Jur. Trials, Defending Minor 

graphic voyeurism. 120 A.L.R.5th 337. Felony Cases §§ 1 et seq. 

§ 97-29-63. Photographing or filming another without per- 
mission where there is expectation of privacy; when vicitim 
is adult; when victim is child under sixteen. 

(1) Any person who with lewd, licentious or indecent intent secretly 
photographs, films, videotapes, records or otherwise reproduces the image of 
another person without the permission of such person when such a person is 
located in a place where a person would intend to be in a state of undress and 
have a reasonable expectation of privacy, including, but not limited to, private 
dwellings or any facility, public or private, used as a restroom, bathroom, 
shower room, tanning booth, locker room, fitting room, dressing room or 
bedroom shall be guilty of a felony and upon conviction shall be punished by a 
fine of Five Thousand Dollars ($5,000.00) or by imprisonment of not more than 
five (5) years in the custody of the Department of Corrections, or both. 

(2) Where the person who is secretly photographed, filmed, videotaped or 
otherwise reproduced is a child under sixteen (16) years of age, a person who 
violates subsection (1) of this section shall be guilty of a felony and upon 
conviction shall be punished by a fine of Five Thousand Dollars ($5,000.00) or 
by imprisonment of not more than ten (10) years in the custody of the 
Department of Corrections, or both. 

SOURCES: Laws, 1999, ch. 514, § 2; Laws, 2012, ch. 557, § 2, eff from and after 
July 1, 2012. 

JUDICIAL DECISIONS 

1. Rulings on evidence. vided defendant with a copy of that tape, 

In defendant's trial for unlawfully film- and it was similar but not identical to 

ing another person, the tape that the Exhibit 14 (the second tape provided by 

victim found, State's Exhibit 8, was not the State), thus, if there was a discovery 

given to defendant by the State, however, violation, it was harmless. Moen v. State, 

the victim's personal attorney had pro- 861 So. 2d 1066 (Miss. Ct. App. 2003). 

ATTORNEY GENERAL OPINIONS 

A violation of § 97-23-63 [Repealed], crime" for the purpose of determining eli- 

which prohibits photographing or filming gibility for parole or the intensive super- 

another without permission where there vision program. Johnson, June 14, 2002, 

is an expectation of privacy, is not a "sex AG. Op. #02-0336. 
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§ 97-29-65. Strip clubs prohibited within one-fourth mile of 
church, school, kindergarten, or courthouse. 

It shall be unlawful to locate within one-fourth (Va) of one (1) mile of any 
church, school, kindergarten or courthouse any establishment where public 
displays of nudity are present. Any person found guilty of violating this section 
shall, upon conviction, be fined not more than Ten Thousand Dollars 
($10,000.00) or imprisoned for not more than one (1) year, or both. 

For the purposes of this section the term "nudity" and "public display" 
shall have the same meanings as those terms are defined in Section 19-5-103. 

SOURCES: Laws, 2000, ch. 558, § 1, eff from and after July 1, 2000. 

OBSCENE MATERIALS, PERFORMANCES AND DEVICES 



Sec. 

97-29-101. Distribution or wholesale distribution of obscene materials or perfor- 
mances; character and reputation as evidence; prosecutor's bond. 
97-29-103. Definitions. 

97-29-105. Distribution or wholesale distribution of unlawful sexual devices; pros- 
ecutor's bond. 

97-29-107. Exemptions from application of Sections 97-29-101 through 97-29-109; 

procedure for claiming exemption; defenses. 
97-29-109. Penalties. 



§ 97-29-101. Distribution or wholesale distribution of ob- 
scene materials or performances; character and reputation 
as evidence; prosecutor's bond, 

A person commits the offense of distributing obscene materials or obscene 
performances when he sells, rents, leases, advertises, publishes or exhibits to 
any person any obscene material or obscene performance of any description 
knowing the obscene nature thereof, or offers to do so, or possesses such 
material with the intent to do so. A person commits the offense of wholesale 
distributing obscene materials or obscene performances when he distributes 
for the purpose of resale any obscene material or obscene performance of any 
description knowing the obscene nature thereof, or offers to do so, or possesses 
such material with the intent to do so. The word "knowing" as used in this 
section means either actual or constructive knowledge of the obscene contents 
of the subject matter, and a person has constructive knowledge of the obscene 
contents if he has knowledge of facts which would put a reasonable and 
prudent person on notice as to the suspect nature of the material. The 
character and reputation of an individual charged with an offense under 
Sections 97-29-101 through 97-29-109 and, if a commercial dissemination of 
obscene material or an obscene performance is involved, the character and 
reputation of the business establishment involved, may be placed in evidence 
by the defendant on the question of intent to violate Sections 97-29-101 
through 97-29-109. 
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Any person, other than a city attorney, county prosecuting attorney or 
district attorney, who shall sign an affidavit charging an offense prescribed by 
this section shall file a bond in the amount of five hundred dollars ($500.00) at 
the time such affidavit is lodged. Such bond shall be conditioned that the 
affidavit was not filed frivolously, maliciously or out of ill will. 

SOURCES: Laws, 1983, ch. 498, § 1, eff from and after July 1, 1983. 

Cross References — Exemptions from application of §§ 97-29-101 through 97-29- 
109, see § 97-29-107. 
Penalties for violations of this section, see § 97-29-109. 

JUDICIAL DECISIONS 



I. UNDER CURRENT LAW. 

1. In general. 

2. -10. [Reserved for future use.] 

II. UNDER FORMER § 97-29-33. 

11. Validity. 

12. Construction and application. 

I. UNDER CURRENT LAW. 

1. In general. 

Producers of child pornography may be 
convicted under Federal Protection of 
Children Against Sexual Exploitation Act 
of 1977, which prohibits interstate trans- 
portation, shipment, distribution, receipt, 
or reproduction of visual depictions of mi- 
nors engaged in sexually explicit conduct, 
without proof that producers had actual 
knowledge of fact that performer was a 
minor. United States v. X-Citement Video, 
Inc., 513 U.S. 64, 115 S. Ct. 464, 130 L. Ed. 
2d 372 (1994), on remand, 77 F.3d 491 (9th 
Cir. 1996). 

2. -10. [Reserved for future use.] 

II. UNDER FORMER § 97-29-33. 

11. Validity. 

This section's definition of "obscene, in- 
decent, or immoral" was overbroad and 
violated the First Amendment to the 
United States Constitution according to 
the requirement set by the United States 
Supreme Court, and it could not be made 
constitutional by construing it and apply- 
ing it or by reading into it the specificity 
and limitations required by the Supreme 
Court. ABC Interstate Theatres, Inc. v. 
State, 325 So. 2d 123 (Miss. 1976). 



Decision stating that this section [Code 
1942, § 2286] is not unconstitutional on 
its face or as applied would be vacated and 
remanded for reconsideration in light of 
recent U.S. Supreme Court decisions con- 
cerning obscenity. Hosey v. City of Jack- 
son, 401 U.S. 987, 91 S. Ct. 1221, 28 L. Ed. 
2d 525 (1971). 

Decision stating that a criminal obscen- 
ity statute to be valid does not have to 
precisely describe the crime, and incorpo- 
rate all of the judicial tests for proper 
determination as to the guilt, or inno- 
cence, of the offense, for such is not the 
office or function of the criminal statute 
which simply must impart sufficient no- 
tice or warning of the crime to accord the 
offender, as a reasonable person, an oppor- 
tunity to avoid its commission would be 
vacated and remanded for reconsideration 
in light of recent U.S. Supreme Court 
decisions concerning obscenity. McGrew v. 
City of Jackson, 401 U.S. 987, 91 S. Ct. 
1221, 28 L. Ed. 2d 525 (1971). 

Decision stating that obscenity is not 
within the protection of the First Amend- 
ment to the United States Constitution 
under all of the authorities would be va- 
cated and remanded for reconsideration in 
light of U.S. Supreme Curt decisions con- 
cerning obscenity. McGrew v. City of Jack- 
son, 401 U.S. 987, 91 S. Ct. 1221, 28 L. Ed. 
2d 525 (1971). 

12. Construction and application. 

Decision stating that the absence of a 
requirement of scienter in this section 
[Code 1942, § 2286] is inapplicable to 
motion pictures would be vacated and 
remanded for reconsideration in light of 
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recent U.S. Supreme Court decisions con- 
cerning obscenity. Hosey v. City of Jack- 
son, 401 U.S. 987, 91 S. Ct. 1221, 28 L. Ed. 
2d 525 (1971). 

Decision stating that it is neither pos- 
sible nor is it the function of a criminal 
statute to set out all the judicial tests for a 
proper determination of whether a viola- 
tion of the statute has been committed; all 
that is required is that the statute give 
adequate notice and warning of what is 
prohibited in order that one may avoid 
such conduct, and this was done by Code 
1942, § 2286 would be vacated and re- 
manded for reconsideration in light of 
recent U.S. Supreme Court decisions con- 
cerning obscenity. Hosey v. City of Jack- 
son, 401 U.S. 987, 91 S. Ct. 1221, 28 L. Ed. 
2d 525 (1971). 

Decision stating that in view of the 
standards requiring that the dominant 
theme of the material taken as a whole 
appeals to prurient interest, it is neces- 
sary that arresting officers view an alleg- 
edly obscene film in its entirety before the 
commission of this offense in their pres- 
ence can be validly established, and the 
viewing of portions or isolated excerpts of 
the film is not sufficient would be vacated 
and remanded for reconsideration in light 
of recent U.S. Supreme Court decisions 
concerning obscenity. Hosey v. City of 
Jackson, 401 U.S. 987, 91 S. Ct. 1221, 28 
L. Ed. 2d 525 (1971). 

Decision stating that the seizure of an 
allegedly obscene film as an incident to 
lawful arrests for a crime committed in 
the presence of the arresting officers (the 
public showing of such film) does not ex- 
ceed constitutional bounds in the absence 
of a private judicial hearing on the ques- 
tion of obscenity would be vacated and 
remanded for reconsideration in light of 
recent U.S. Supreme Court decisions con- 



cerning obscenity. Hosey v. City of Jack- 
son, 401 U.S. 987, 91 S. Ct. 1221, 28 L. Ed. 
2d 525 (1971). 

Decision stating that under rules an- 
nounced by the United States Supreme 
Court governing a decision in obscenity 
cases, this section [Code 1942, § 2286] 
cannot be justly said to be vague or over- 
broad would be vacated and remanded for 
reconsideration in light of recent U.S. Su- 
preme Court decisions concerning obscen- 
ity. McGrew v. City of Jackson, 401 U.S. 
987, 91 S. Ct. 1221, 28 L. Ed. 2d 525 
(1971). 

Decision stating that motion picture 
film which is a dull and offensive presen- 
tation of the illicit love life of two unmar- 
ried females and an unmarried male 
which, by the application of contemporary 
community standards, has a dominant 
theme which, taken as a whole, appeals to 
the prurient interest in sex and is pa- 
tently offensive because it affronts con- 
temporary community standards relating 
to the representation of sexual matters, 
and is utterly without redeeming social 
value would be vacated and remanded for 
reconsideration in light of recent U.S. Su- 
preme Court decisions concerning obscen- 
ity. McGrew v. City of Jackson, 401 U.S. 
987, 91 S. Ct. 1221, 28 L. Ed. 2d 525 
(1971). 

In a suit to enjoin a showing of a motion 
picture, where the bill did not charge a 
nuisance nor violation of a statute pre- 
scribing exhibition of obscene, indecent, or 
immoral pictures, the issuance of injunc- 
tion would not be granted. Forman ex rel. 
District Att'y v. Oberlin, 222 Miss. 42, 75 
So. 2d 56 (1954). 

Statutes making unlawful exhibition of 
"obscene, indecent, or immoral picture" 
strictly construed. Anderson v. City of 
Hattiesburg, 131 Miss. 216, 94 So. 163 
(1922). 



RESEARCH REFERENCES 



ALR. Entrapment to commit offense 
against obscenity laws. 77 A.L.R.2d 792. 

Modern concept of obscenity. 5 A.L.R.3d 
1158. 

Validity of procedures designed to pro- 
tect the public against obscenity. 5 
A.L.R.3d 1214. 



Validity and construction of federal 
statutes (18 USC Sees. 1463, 1718) which 
declare nonmailable matter, otherwise 
mailable, because of what appears upon 
envelope, outside cover, wrapper, or on 
postal card. 11 A.L.R.3d 1276. 

Operation of nude-model photographic 
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studio as offense. 48 A.L.R.3d 1313. 

Topless or bottomless dancing or similar 
conduct as offense. 49 A.L.R.Sd 1084. 

Exhibition of obscene motion pictures as 
nuisance. 50 A.L.R.3d 969. 

Pornoshops or similar places dissemi- 
nating obscene materials as nuisance. 58 
A.L.R.3d 1134. 

Validity, construction, and effect of stat- 
utes or ordinances prohibiting the sale of 
obscene materials to minors. 93 A.L.R.3d 
297. 

What constitutes "public place" within 
meaning of statutes prohibiting commis- 
sion of sexual act in public place. 96 
A.L.R.3d 692. 

Validity and construction of statute or 
ordinance prohibiting use of "obscene" lan- 
guage in public. 2 A.L.R.4th 1331. 

In personam or territorial jurisdiction of 
state court in connection with obscenity 
prosecution of author, actor, photogra- 
pher, publisher, distributor, or other party 
whose acts were performed outside the 
state. 16 A.L.R.4th 1318. 

Processor's right to refuse to process or 
return film or video tape of obscene sub- 
ject. 18 A.L.R.4th 1326. 

Validity, construction, and application 
of statutes or ordinances regulating 
sexual performance by child. 21 A.L.R.4th 
239. 

Obscenity prosecutions: statutory ex- 
emption based on dissemination to per- 

§ 97-29-103. Definitions. 



sons or entities having scientific, educa- 
tional, or similar justification for 
possession of such materials. 13 A.L.R.5th 
567. 

Admissibility of evidence of public-opin- 
ion polls or surveys in obscenity prosecu- 
tion on issue whether materials in ques- 
tion are obscene. 59 A.L.R.5th 749. 

Constitutionality of state statutes ban- 
ning distribution of sexual devices. 94 
A.L.R.5th 497. 

Advertisements; validity, construction 
and application of provisions of Postal 
Reorganization Act of 1970 (18 USCS 
§§ 1735-1737; 39 USCS §§ 3010, 3011) 
(so-called "Goldwater Amendment") pro- 
hibiting mailing of sexually oriented ad- 
vertisements to persons who have notified 
Postal Service that they wish to receive no 
such material. 15 A.L.R. Fed. 488. 

Validity, construction, and application 
of Federal criminal statute (18 USCS 
§ 1464) punishing utterance of obscene, 
indecent, or profane language by means of 
radio communication. 17 A.L.R. Fed. 900. 

Am Jur. 50 Am. Jur. 2d, Lewdness, 
Indecency, and Obscenity §§ 1, 2, 16. 

18 Am. Jur. Proof of Facts, Obscenity in 
Motion Pictures §§ 60 et seq. 

24 Am. Jur. Proof of Facts 2d 515, De- 
fense to Charges of Sex Offense. 

10 Am. Jur. Trials, Obscenity Litigation 
§§ 1 et seq. 

CJS. 67 C.J.S., Obscenity §§ 1 et seq. 



(1) Material or performance is obscene if: 

(a) To the average person, applying contemporary community stan- 
dards, taken as a whole, it appeals to the prurient interest, that is, a lustful, 
erotic, shameful, or morbid interest in nudity, sex or excretion; and 

(b) The material taken as a whole lacks serious literary, artistic, 
political or scientific value; and 

(c) The material depicts or describes in a patently offensive way, sexual 
conduct specifically defined in subparagraphs (i) through (v) below: 

(i) Acts of sexual intercourse, heterosexual or homosexual, normal or 
perverted, actual or simulated; 

(ii) Acts of masturbation; 

(iii) Acts involving excretory functions or lewd exhibition of the 
genitals; 

(iv) Acts of bestiality or the fondling of sex organs of animals; or 
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(v) Sexual acts of flagellation, torture or other violence indicating a 
sadomasochistic sexual relationship. 

(2) Undeveloped photographs, molds, printing plates and the like shall be 
deemed obscene material, notwithstanding that processing or other acts may 
be required to make the obscenity patent or to distribute it. 

(3) "Performance" means a play, motion picture, dance or other exhibition 
performed before an audience. 

(4) "Patently offensive" means so offensive on its face as to affront current 
community standards of decency. 

(5) "Wholesale distributes" means to distribute for the purpose of resale. 

(6) "Material" means any book, magazine, newspaper, advertisement, 
pamphlet, poster, print, picture, figure, image, drawing, description, motion 
picture film, phonographic record, recording tape, video tape, or other tangible 
thing producing, reproducing or capable of producing or reproducing an image, 
picture, sound or sensation through sight, sound or touch, but it does not 
include an actual three-dimensional sexual device as defined in Section 
97-29-105. 



SOURCES: Laws, 1983, ch. 498, § 2, eff from and after July 1, 1983. 



JUDICIAL DECISIONS 



I. UNDER CURRENT LAW. 

I. -10. [Reserved for future use.] 

II. UNDER FORMER LAW. 

II. Former § 97-29-33. 

I. UNDER CURRENT LAW. 

I. -10. [Reserved for future use.] 

II. UNDER FORMER LAW. 

II. Former § 97-29-33. 

The words "all you ladies that smoke 
cigarettes throw your butts in here," 
painted on the hood of an automobile, left 
in a public place, are within the prohibi- 



tion of the statute, notwithstanding that 
the statute deals primarily with obscene 
or indecent literature, the question 
whether such language, as it would be 
commonly understood or interpreted, was 
such as to offend the public sense of real 
decency as distinguished from mere prud- 
ery, being for the jury, and the fact that 
the language may have been employed in 
the manner of a jest does not, under such 
public circumstances, alter the case. City 
of Pascagoula v. Nolan, 183 Miss. 164, 184 
So. 165 (1938). 

Law denouncing sale of obscene litera- 
ture not denial of freedom of press. Wil- 
liams v. State, 130 Miss. 827, 94 So. 882 
(1923). 



RESEARCH REFERENCES 



ALR. Modern concept of obscenity. 5 
A.L.R.3d 1158. 

Validity of procedures designed to pro- 
tect the public against obscenity. 5 
A.L.R.3d 1214. 

Validity and construction of federal 
statutes (18 USCS Sees. 1463, 1718) 
which declare nonmailable matter, other- 



wise mailable, because of what appears 
upon envelope, outside cover, wrapper, or 
on postal card. 11 A.L.R.3d 1276. 

Operation of nude-model photographic 
studio as offense. 48 A.L.R.3d 1313. 

Topless or bottomless dancing or similar 
conduct as offense. 49 A.L.R.3d 1084. 

Exhibition of obscene motion pictures as 
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nuisance. 50 A.L.R.3d 969. 

Pornoshops or similar places dissemi- 
nating obscene materials as nuisance. 58 
A.L.R.3d 1134. 

Validity, construction, and effect of stat- 
utes or ordinances prohibiting the sale of 
obscene materials to minors. 93 A.L.R.3d 
297. 

What constitutes "public place" within 
meaning of statutes prohibiting commis- 
sion of sexual act in public place. 96 
A.L.R.3d 692. 

Validity and construction of statute or 
ordinance prohibiting use of "obscene" lan- 
guage in public. 2 A.L.R.4th 1331. 

In personam or territorial jurisdiction of 
state court in connection with obscenity 
prosecution of author, actor, photogra- 
pher, publisher, distributor, or other party 
whose acts were performed outside the 
state. 16 A.L.R.4th 1318. 

Validity, construction, and application 
of statutes or ordinances regulating 
sexual performance by child. 21 A.L.R.4th 
239. 

Musical sound recording as punishable 
obscenity. 30 A.L.R.5th 718. 

Admissibility of evidence of public-opin- 
ion polls or surveys in obscenity prosecu- 



tion on issue whether materials in ques- 
tion are obscene. 59 A.L.R.5th 749. 

Advertisements; validity, construction 
and application of provisions of Postal 
Reorganization Act of 1970 (18 USCS 
§§ 1735-1737; 39 USCS §§ 3010, 3011) 
(so-called "Goldwater Amendment") pro- 
hibiting mailing of sexually oriented ad- 
vertisements to persons who have notified 
Postal Service that they wish to receive no 
such material. 15 A.L.R. Fed. 488. 

Validity, construction, and application 
of Federal criminal statute (18 USCS 
§ 1464) punishing utterance of obscene, 
indecent, or profane language by means of 
radio communication. 17 A.L.R. Fed. 900. 

Immoral or obscene materials as subject 
to copyright protection. 50 A.L.R. Fed. 
805. 

Am Jur. 50 Am. Jur. 2d, Lewdness, 
Indecency, and Obscenity §§ 1, 2, 16. 

18 Am. Jur. Proof of Facts, Obscenity in 
Motion Pictures, §§ 60 et seq. 

24 Am. Jur. Proof of Facts 2d 515, De- 
fense to Charges of Sex Offense. 

10 Am. Jur. Trials, Obscenity Litigation 
§§ 1 et seq. 

CJS. 67 C.J.S., Obscenity §§ 1 et seq. 



§ 97-29-105. Distribution or wholesale distribution of unlaw- 
ful sexual devices; prosecutor's bond. 

A person commits the offense of distributing unlawful sexual devices when 
he knowingly sells, advertises, publishes or exhibits to any person any 
three-dimensional device designed or marketed as useful primarily for the 
stimulation of human genital organs, or offers to do so, or possesses such 
devices with the intent to do so. A person commits the offense of wholesale 
distributing unlawful sexual devices when he distributes for the purpose of 
resale any three-dimensional device designed or marketed as useful primarily 
for the stimulation of human genital organs, or offers to do so, or possesses 
such devices with the intent to do so. 

Any person, other than a city attorney, county prosecuting attorney or 
district attorney, who shall sign an affidavit charging an offense prescribed by 
this section shall file a bond in the amount of five hundred dollars ($500.00) at 
the time such affidavit is lodged. Such bond shall be conditioned that the 
affidavit was not filed frivolously, maliciously or out of ill will. 

SOURCES: Laws, 1983, ch. 498, § 3, eff from and after July 1, 1983. 

Cross References — Exemptions from application of §§ 97-29-101 through 97-29- 
109, see § 97-29-107. 
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Sexual devices not being included in definition of "material," see § 97-29-103. 
Penalties for violations of this section, see § 97-29-109. 

JUDICIAL DECISIONS 

1. Constitutionality. tected right of privacy; advertising of the 

Sale of sexual devices, or the right of devices or their sale is not constitutionally 

access to such devices by users, is not protected speech. PHE, Inc. v. State, 877 

encompassed by the constitutionally pro- So. 2d 1244 (Miss. 2004). 

RESEARCH REFERENCES 



ALR. Modern concept of obscenity. 5 
A.L.R.3d 1158. 

Validity of procedures designed to pro- 
tect the public against obscenity 5 
A.L.R.3d 1214. 

Validity and construction of federal 
statutes (18 USC Sees. 1463, 1718) which 
declare nonmailable matter, otherwise 
mailable, because of what appears upon 
envelope, outside cover, wrapper, or on 
postal card. 11 A.L.R.3d 1276. 

Operation of nude-model photographic 
studio as offense. 48 A.L.R.3d 1313. 

Topless or bottomless dancing or similar 
conduct as offense. 49 A.L.R.3d 1084. 

Exhibition of obscene motion pictures as 
nuisance. 50 A.L.R.3d 969. 

Pornoshops or similar places dissemi- 
nating obscene materials as nuisance. 58 
A.L.R.3d 1134. 

Validity, construction, and effect of stat- 
utes or ordinances prohibiting the sale of 
obscene materials to minors. 93 A.L.R.3d 
297. 

What constitutes "public place" within 
meaning of statutes prohibiting commis- 
sion of sexual act in public place. 96 
A.L.R.3d 692. 

Validity and construction of statute or 
ordinance prohibiting use of "obscene" lan- 
guage in public. 2 A.L.R.4th 1331. 

In personam or territorial jurisdiction of 
state court in connection with obscenity 



prosecution of author, actor, photogra- 
pher, publisher, distributor, or other party 
whose acts were performed outside the 
state. 16 A.L.R.4th 1318. 

Validity, construction, and application 
of statutes or ordinances regulating 
sexual performance by child. 21 A.L.R.4th 
239. 

Advertisements; validity, construction 
and application of provisions of Postal 
Reorganization Act of 1970 (18 USCS 
§§ 1735-1737; 39 USCS §§ 3010, 3011) 
(so-called "Goldwater Amendment") pro- 
hibiting mailing of sexually oriented ad- 
vertisements to persons who have notified 
Postal Service that they wish to receive no 
such material. 15 A.L.R. Fed. 488. 

Validity, construction, and application 
of Federal criminal statute (18 USCS 
§ 1464) punishing utterance of obscene, 
indecent, or profane language by means of 
radio communication. 17 A.L.R. Fed. 900. 

Am Jur. 50 Am. Jur. 2d, Lewdness, 
Indecency, and Obscenity §§ 1, 2, 16. 

18 Am. Jur. Proof of Facts, Obscenity in 
Motion Pictures, §§ 60 et seq. 

24 Am. Jur. Proof of Facts 2d 515, De- 
fense to Charges of Sex Offense. 

10 Am. Jur. Trials, Obscenity Litigation 
§§ 1 et seq. 

CJS. 67 C.J.S., Obscenity §§ 1 et seq. 



§ 97-29-107. Exemptions from application of Sections 97-29- 
101 through 97-29-109; procedure for claiming exemption; 
defenses. 

(1) Sections 97-29-101 through 97-29-109 shall not apply when the 
distribution or wholesale distribution of the material, performance or device 
was made by: 
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(a) A person, corporation, company, partnership, firm, association, 
business, establishment or other legal entity to a person associated with an 
institution of higher learning, either as a member of the faculty or as a 
matriculated student, teaching or pursuing a course of study related to such 
material, performance or device; 

(b) A licensed physician or a licensed psychologist to a person whose 
receipt of such material or device was authorized in writing by such 
physician or psychologist in the course of medical or psychological treatment 
or care; 

(c) A person who while acting in his capacity as an employee is 
employed on a full-time or part-time basis by (i) any recognized historical 
society or museum accorded charitable status by the federal government; (ii) 
any state, county or municipal public library; or (iii) any library of any public 
or private school, college or university in this state; or 

(d) A community television antenna services system or a cable televi- 
sion system operating pursuant to a written agreement not in conflict with 
this paragraph granted by a county, municipality or other political subdivi- 
sion of this state, or by an employee of such system while acting within the 
scope of his employment, when the signal transmitting the material or 
performance originates outside of the state of Mississippi. 

(2) Any exemption from prosecution claimed under the provisions of this 
section may be raised at a pretrial hearing by motion, and the court shall 
determine whether sufficient evidence exists to constitute an exemption from 
prosecution under the provisions of Sections 97-29-101 through 97-29-109. If 
the motion is sustained, the case shall be dismissed; provided, however, if the 
motion is not sustained then the defendant may offer into evidence at trial as 
an affirmative defense to conviction under this act any matter which could 
have been raised by the defendant in the motion to dismiss. 

SOURCES: Laws, 1983, ch. 498, § 4, eff from and after July 1, 1983. 

JUDICIAL DECISIONS 

1. Sale of sexual devices. constitutionally protected speech. Novelty 

Sale of sexual devices, or the right of and gag gifts sold by vendors were not 

access to such devices by users, is not sexual devices. PHE, Inc. v. State, 877 So. 

encompassed by the right of privacy; ad- 2d 1244 (Miss. 2004). 
vertising of the devices or their sale is not 

RESEARCH REFERENCES 



ALR. Modern concept of obscenity. 5 
A.L.R.3d 1158. 

Validity of procedures designed to pro- 
tect the public against obscenity. 5 
A.L.R.3d 1214. 

Validity and construction of Federal 
statutes (18 USC sees. 1463, 1718) which 
declare nonmailable matter, otherwise 



mailable, because of what appears upon 
envelope, outside cover, wrapper, or on 
postal card. 11 A.L.R.3d 1276. 

Operation of nude-model photographic 
studio as offense. 48 A.L.R.3d 1313. 

Topless or bottomless dancing or similar 
conduct as offense. 49 A.L.R.3d 1084. 

Exhibition of obscene motion pictures as 
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nuisance. 50 A.L.R.3d 969. 

Pornoshops or similar places dissemi- 
nating obscene materials as nuisance. 58 
A.L.R.3d 1134. 

Validity, construction, and effect of stat- 
utes or ordinances prohibiting the sale of 
obscene materials to minors. 93 A.L.R.3d 
297. 

What constitutes "public place" within 
meaning of statutes prohibiting commis- 
sion of sexual act in public place. 96 
A.L.R.3d 692. 

Validity and construction of statute or 
ordinance prohibiting use of "obscene" lan- 
guage in public. 2 A.L.R.4th 1331. 

In personam or territorial jurisdiction of 
state court in connection with obscenity 
prosecution of author, actor, photogra- 
pher, publisher, distributor, or other party 
whose acts were performed outside the 
state. 16 A.L.R.4th 1318. 

Validity, construction, and application 
of statutes or ordinances regulating 
sexual performance by child. 21 A.L.R.4th 
239. 

Obscenity prosecutions: statutory ex- 
emption based on dissemination to per- 

§ 97-29-109. Penalties. 



sons or entities having scientific, educa- 
tional, or similar justification for 
possession of such materials. 13 A.L.R.5th 
567. 

Advertisements; validity, construction 
and application of provisions of Postal 
Reorganization Act of 1970 (18 USCS 
§§ 1735-1737; 39 USCS §§ 3010, 3011) 
(so-called "Goldwater Amendment") pro- 
hibiting mailing of sexually oriented ad- 
vertisements to persons who have notified 
Postal Service that they wish to receive no 
such material. 15 A.L.R. Fed. 488. 

Validity, construction, and application 
of Federal criminal statute (18 USCS 
§ 1464) punishing utterance of obscene, 
indecent, or profane language by means of 
radio communication. 17 A.L.R. Fed. 900. 

Am Jur. 50 Am. Jur. 2d, Lewdness, 
Indecency, and Obscenity §§ 1, 2, 16. 

18 Am. Jur. Proof of Facts, Obscenity in 
Motion Pictures, §§ 60 et seq. 

24 Am. Jur. Proof of Facts 2d 515, De- 
fense to Charges of Sex Offense. 

10 Am. Jur. Trials, Obscenity Litigation 
§§ 1 et seq. 



Any person, except one who wholesale distributes, who violates Section 
97-29-101 or Section 97-29-105 shall be guilty of a misdemeanor and, upon 
conviction, shall, in the case of the first offense, be fined not more than five 
thousand dollars ($5,000.00) or imprisoned in the county jail for a term not to 
exceed six (6) months, or both. If the person has been previously convicted of 
a violation of Section 97-29-101 or Section 97-29-105 or of Section 97-5-27 or 
97-5-29, Mississippi Code of 1972, then the person shall be fined not less than 
two thousand five hundred dollars ($2,500.00) nor more than ten thousand 
dollars ($10,000.00) or imprisoned for a term not to exceed one (1) year, or both. 

Any person who wholesale distributes in violation of Section 97-29-101 or 
Section 97-29-105 shall, upon conviction, be fined not more than ten thousand 
dollars ($10,000.00) or imprisoned for a term not to exceed one (1) year, or both. 
If the person has been previously convicted of a violation of Section 97-29-101 
or Section 97-29-105 or of Section 97-5-27 or 97-5-29, Mississippi Code of 1972, 
then the person shall, upon conviction, be fined not less than two thousand five 
hundred dollars ($2,500.00) nor more than fifty thousand dollars ($50,000.00) 
or imprisoned for a term not to exceed one (1) year, or both. 

A corporation, company, partnership, firm, association, business, estab- 
lishment, organization or other legal entity other than an individual convicted 
of distributing obscenity or unlawful sexual devices or wholesale distribution 
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of obscenity or unlawful sexual devices shall be fined not less than one 
thousand dollars ($1,000.00) nor more than ten thousand dollars ($10,000.00). 
If such legal entity has been previously convicted of distributing obscenity or 
unlawful sexual devices or wholesale distribution of obscenity or unlawful 
sexual devices or of a violation of Section 97-5-27 or Section 97-5-29, Missis- 
sippi Code of 1972, then such legal entity shall be fined not less than five 
thousand dollars ($5,000.00) nor more than fifty thousand dollars ($50,000.00). 

SOURCES: Laws, 1983, ch. 498, § 5, eff from and after July 1, 1983. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 



ALR. Modern concept of obscenity 5 
A.L.R.3d 1158. 

Validity of procedures designed to pro- 
tect the public against obscenity. 5 
A.L.R.3d 1214. 

Validity and construction of Federal 
statutes (18 USCS sees. 1463, 1718) which 
declare nonmailable matter, otherwise 
mailable, because of what appears upon 
envelope, outside cover, wrapper, or on 
postal card. 11 A.L.R.3d 1276. 

Operation of nude-model photographic 
studio as offense. 48 A.L.R.3d 1313. 

Topless or bottomless dancing or similar 
conduct as offense. 49 A.L.R.3d 1084. 

Exhibition of obscene motion pictures as 
nuisance. 50 A.L.R.3d 969. 

Pornoshops or similar places dissemi- 
nating obscene materials as nuisance. 58 
A.L.R.3d 1134. 

Validity, construction, and effect of stat- 
utes or ordinances prohibiting the sale of 
obscene materials to minors. 93 A.L.R.3d 
297. 

What constitutes "public place" within 
meaning of statutes prohibiting commis- 
sion of sexual act in public place. 96 
A.L.R.3d 692. 

Validity and construction of statute or 
ordinance prohibiting use of "obscene" lan- 
guage in public. 2 A.L.R.4th 1331. 

In personam or territorial jurisdiction of 
state court in connection with obscenity 



prosecution of author, actor, photogra- 
pher, publisher, distributor, or other party 
whose acts were performed outside the 
state. 16 A.L.R.4th 1318. 

Validity, construction, and application 
of statutes or ordinances regulating 
sexual performance by child. 21 A.L.R.4th 
239. 

Advertisements; validity, construction 
and application of provisions of Postal 
Reorganization Act of 1970 (18 USCS 
§§ 1735-1737; 39 USCS §§ 3010, 3011) 
(so-called "Goldwater Amendment") pro- 
hibiting mailing of sexually oriented ad- 
vertisements to persons who have notified 
Postal Service that they wish to receive no 
such material. 15 A.L.R. Fed. 488. 

Validity, construction, and application 
of Federal criminal statute (18 USCS 
§ 1464) punishing utterance of obscene, 
indecent, or profane language by means of 
radio communication. 17 A.L.R. Fed. 900. 

Am Jur. 50 Am. Jur. 2d, Lewdness, 
Indecency, and Obscenity §§ 1, 2, 16. 

18 Am. Jur. Proof of Facts, Obscenity in 
Motion Pictures, §§ 60 et seq. 

24 Am. Jur. Proof of Facts 2d 515, De- 
fense to Charges of Sex Offense. 

10 Am. jur. Trials, Obscenity Litigation 
§§ 1 et seq. 

CJS. 67 C.J.S., Obscenity §§ 1 et seq. 
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Intoxicating Beverage Offenses 

Sec. 

97-31-1 and 97-31-3. Repealed. 

97-31-5. Alcoholic preparations; unlawful to sell or keep certain preparations; 

exceptions. 

97-31-7. Alcoholic preparations; permit to solicit or take orders. 

97-31-9. Alcoholic preparations; record of purchases required. 

97-31-11. Ginger preparations; extracts. 
97-31-13. Repealed. 

97-31-15. Delivery of alcohol or wine to person other than consignee; affidavit 

required; penalty for false affidavit. 
97-31-17. Denatured alcohol. 

97-31-19. Law officers may store confiscated liquors, stills, etc.; consumption of 
liquor prohibited. 

97-31-21. Manufacturing or distilling unlawful; making wine at home permitted; 
penalties. 

97-31-23. Manufacturing or distilling unlawful; possession of still. 
97-31-25. Patent medicines. 

97-31-27. Sale, possession, etc. of intoxicating beverages prohibited; penalties. 
97-31-29. Sale, possession, etc. of intoxicating beverages prohibited; agent or 

assistant of seller or buyer punished. 
97-31-31. Sale, possession, etc. of intoxicating beverages prohibited; connivance by 

owner, occupant, etc. of house or boat where liquor kept. 
97-31-33. Sale, possession, etc. of intoxicating beverages prohibited; exceptions; 

records to be kept by carrier; exceptions may be relied upon as defense. 
97-31-35. Sale, possession, or use of alcoholic beverages within facilities; employee 

knowledge; punishment for violations. 
97-31-37. Sale of alcohol by druggists; certain sales by retail and wholesale 

druggists permitted. 

97-31-39. Sale of alcohol by druggists; medicinal purposes; physician's certificate. 
97-31-41. Sale of alcohol by druggists; wine for sacramental purposes. 
97-31-43. Sale of alcohol by druggists; statement of sales or prescriptions to be 

filed with circuit clerk; filing fee. 
97-31-45. Sale of alcohol by druggists; penalties for certain violations. 
97-31-47. Transportation of intoxicating liquors into or within state unlawful. 
97-31-49. Solicitation of orders for liquors, etc. unlawful. 

97-31-51. Witnesses; immunity from prosecution granted; penalty for refusing to 
testify 

97-31-53. Penalty for violations where punishment not specifically prescribed. 



§§ 97-31-1 and 97-31-3. Repealed. 

Repealed by Laws, 1988, ch. 562, § 3, eff from and after July 1, 1988. 

§ 97-31-1. [Codes, Hemingway's 1917, §§ 2160, 2161; 1930, § 2025; Laws, 
1942, § 2664; Laws, 1916, ch. 104; Laws, 1934, ch. 172] 

§ 97-31-3. [Codes, Hemingway's 1917, §§ 2162, 2163; 1930, § 2026; Laws, 
1942, § 2665; Laws, 1916, ch. 104] 

Editor's Note — Former § 97-31-1 was entitled: Advertising of liquors prohibited. 
Former § 97-31-3 was entitled: Advertising of liquors prohibited; injunction; penal- 
ties. 



1130 



Intoxicating Beverage Offenses 



§ 97-31-5 



§ 97-31-5. Alcoholic preparations; unlawful to sell or keep 
certain preparations; exceptions. 

It shall be unlawful for any person, firm, corporation or association, to sell, 
barter, or give away, or keep for such purposes any sweet spirits of nitre, liquid 
ginger preparation, elixir of orange peel, pear extract, or any like drug, 
compound, bitters, elixir or preparation of any kind whatsoever, except where 
otherwise legalized under the laws of this state, which when drunk to excess, 
in the form sold, will produce intoxication, except when the same is kept, sold, 
bartered or given away for either medicinal, or household purposes, or for uses 
in cooking, baking, and purposes incidental to the treatment of disease. 

This section shall have no effect whatsoever on the sections appearing in 
Chapter 1 of Title 67, Mississippi Code of 1972, cited as the "Local Option 
Alcoholic Beverage Control Law" of the State of Mississippi. If there is any 
conflict whatsoever between this section and the Local Option Alcoholic 
Beverage Control Law cited hereinabove, the provisions of the Local Option 
Alcoholic Beverage Control Law shall be paramount. 

SOURCES: Codes, 1930, § 2021; 1942, § 2660; Laws, 1926, ch. 201; Laws, 1928, 
ch. 213; Laws, 1968, ch. 356, § 1, eff from and after passage (approved May 
27, 1968). 

Cross References ■ — Ginger preparations, see § 97-31-11. 
Sale of intoxicating proprietary or patent medicines, see § 97-31-25. 
Illegality of possession, sale or gift of intoxicating beverages, generally, see § 97-31- 
27. 

JUDICIAL DECISIONS 



1. In general. 

2. Indictment or affidavit charging of- 

fense. 

3. Evidence. 

1. In general. 

Buyer could not hold seller liable on 
implied warranty in sale of extract of 
ginger as beverage, sale being in violation 
of criminal statutes. Green v. Brown, 159 
Miss. 893, 133 So. 153 (1931). 

It is not unlawful to possess intoxicat- 
ing preparations with no intention to sell 
or give them away until permit has been 
secured. Cutts v. State, 148 Miss. 593, 114 
So. 389 (1927). 

State has burden of proving that defen- 
dant possessed allspice for purpose of sell- 



ing, bartering, or giving same away in 
violation of statute. Cutts v. State, 148 
Miss. 593, 114 So. 389 (1927). 

2. Indictment or affidavit charging 

offense. 

Where affidavit charged violation of 
general statute, defendant, admitting sale 
of lemon extract, could not be convicted of 
possessing liquor, though another statute 
required permit for sale of such extract. 
McSwain v. State, 158 Miss. 643, 130 So. 
696 (1930). 

3. Evidence. 

Evidence held insufficient to sustain 
conviction for possessing and keeping for 
sale Jamaica ginger. Dempsey v. State, 
145 Miss. 824, 111 So. 295 (1927). 
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§ 97-31-7. Alcoholic preparations; permit to solicit or take 
orders. 

No person, firm or corporation, or any association whatsoever, except 
traveling salesmen engaged in selling exclusively to wholesale and retail 
merchants shall sell, barter or give away or keep for such purposes, or solicit 
or take orders therefor, any of the preparations, compounds, bitters, elixirs or 
extracts mentioned in Section 97-31-5, until a permit so to do shall be granted 
by the mayor and board of aldermen or mayor and councilmen of any 
incorporated city, town or village within which said business is or may be 
proposed to be carried on, or the board of supervisors of the county if the same 
is or proposed to be carried on without corporate limits of any city, town or 
village. Such permits may be granted by said authorities upon written 
application of the person, firm or corporation desiring to deal in such prepa- 
ration, and the permit, if granted, shall be in writing, shall be spread at large 
upon the minutes of the proceedings of the mayor and board of aldermen or 
councilmen or the board of supervisors, as the case may be, giving the name of 
the dealer, or dealers, the preparation or commodities which it covers, and 
shall be for a period of one year from the date of its being granted. The granting 
of a permit to any person, firm or corporation, to barter, sell, give away, keep 
for sale, or solicit orders for the sale of same shall be in the discretion of the 
mayor and board of aldermen or councilmen or the board of supervisors, as the 
case may be, and they shall likewise have full authority and power, in their 
discretion, to revoke the same. 

SOURCES: Codes, 1930, § 2022; 1942, § 2661; Laws, 1926, ch. 201. 

Cross References — Local option alcoholic beverage control, see §§ 67-1-1 et seq. 
Regulation of sale of alcoholic beverages, generally, see §§ 67-3-1 et seq. 
Sale of intoxicating proprietary or patent medicines, see § 97-31-25. 

JUDICIAL DECISIONS 

1. In general. Statute held constitutional. Lindsey v. 

Where affidavit charged violation of City of Louisville, 156 Miss. 66, 125 So. 

general statute, defendant, admitting sale 558 (1930). 

of lemon extract, could not be convicted of It is not unlawful to possess intoxicat- 

possessing liquor, though another statute ing preparations with no intention to sell 

required permit for sale of such extract, or give them away until permit has been 

McSwain v. State, 158 Miss. 643, 130 So. secured. Cutts v. State, 148 Miss. 593, 114 

696 (1930). So. 389 (1927). 

RESEARCH REFERENCES 

Am Jur. 45 Am. Jur. 2d, Intoxicating CJS. 48 C.J.S., Intoxicating Liquors 
Liquors §§ 3 et seq., 87 et seq., 246. §§ 126, 127 et seq. 
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§ 97-31-9. Alcoholic preparations; record of purchases re- 
quired. 

Every person, firm, or corporation, selling, bartering or giving away, 
keeping for sale or soliciting orders for any of the preparations mentioned in 
Sections 97-31-5 and 97-31-7 shall keep a complete record of such preparations 
so purchased, including invoice or freight bill, which record shall be open to the 
inspection of any member of the mayor and board of aldermen or councilmen 
or the board of supervisors, as the case may be, or any peace officer of the state. 

SOURCES: Codes, 1930, § 2023; 1942, § 2662; Laws, 1926, ch. 201. 

§ 97-31-11. Ginger preparations; extracts. 

It shall be unlawful for any person, firm, corporation or association to 
have, control or possess in this state, or to transport from place to place in the 
state, or to bring into the state, any liquid ginger preparation, which might be 
used as an intoxicating beverage, elixir of orange peel, or pear extract by 
whatever name designated, whether intended for personal use or otherwise. 

Any person, firm, corporation or association, violating any of the provi- 
sions of this section shall be guilty of a misdemeanor and on conviction shall be 
punished by a fine of not more than three hundred dollars, or by imprisonment 
in the county jail for a period of ninety days, or both such fine and imprison- 
ment in the discretion of the court, for each violation. 

SOURCES: Codes, 1930, § 2024; 1942, § 2663; Laws, 1930, ch. 39. 

Cross References — Unlawful alcoholic preparations, see § 97-31-5. 
Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

JUDICIAL DECISIONS 

1. In general. Prior to 1930 it was not an offense to 

Buyer -could not hold seller liable on possess Jamaica ginger and like medicinal 

implied warranty in sale of extract of preparations. Johnson v. State, 158 Miss, 

ginger as beverage, sale being in violation 613, 131 So. 108 (1930). 
of criminal statutes. Green v. Brown, 159 
Miss. 893, 133 So. 153 (1931). 

§ 97-31-13. Repealed. 

Repealed by Laws, 1980, ch. 453, eff from and after passage (approved 
May 1, 1980). 

[Codes, Hemingway's 1921 Supp. § 2163d; 1930, § 2004; 1942, § 2643; 
Laws, 1918, ch. 189] 

Editor's Note — Former § 97-31-13 was entitled: Banks not to handle drafts, etc., 
connected with liquor or shipments. 
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§ 97-31-15. Delivery of alcohol or wine to person other than 
consignee; affidavit required; penalty for false affidavit. 

It shall be unlawful for any railroad company, express company, corpora- 
tion or other common carrier, or any officer, agent or employee of any of them, 
or any other person, to deliver any of the alcohol or wine mentioned in this 
chapter, when transported into or delivered into this state other than to 
consignees, provided that in any case where the consignee is unable on account 
of sickness of himself or family, to appear in person and sign for such liquor, the 
consignee may by written order or authority, authorize some reputable person 
to sign and receive same for him. In no case shall any delivery be made of a 
consignment or package of such alcohol or wine as aforesaid without first 
having such consignee or his lawful agent as aforesaid, sign and deliver to the 
person in whose charge such consignment or package may be for delivery, a 
written statement in substance as follows: 

"I hereby state that my name is ; that my postoffice address is 

Mississippi; that I am more than twenty-one years of age; that I am 

the consignee to whom the package containing of alcohol or wine (as 

it may be) was consigned at on the day of 2 to 

be used for (set out the use for which they are to be used). I will not use this 
liquor in violation of any law of this state. 

Signed and dated at , Miss., this day of 

2 

Consignee. 

By , Agent of the consignee." 

In no case shall any railroad company, express company, corporation or 
common carrier or person, or agent of such railroad company, express company, 
corporation or other common carrier, or person, be liable for damages for not 
delivering such alcohol or wine or package containing the same until such 
statement is executed and delivered as herein provided. 

Any person who shall make the statement provided in this section, 
knowing the same to be false, shall be deemed guilty of a misdemeanor, and, on 
conviction, shall be fined not less than one hundred dollars nor more than five 
hundred dollars, and be imprisoned in the county jail not less than thirty days 
nor more than ninety days, in the discretion of the court. 

SOURCES: Codes, Hemingway's 1921 Supp. § 2163o; 1930, § 2015; 1942, § 2654; 
Laws, 1918, ch. 189. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

§ 97-31-17. Denatured alcohol. 

Nothing in this chapter shall affect or limit the manufacturing or shipping 
or receiving of wood or denatured alcohol which cannot be used for beverage 
purposes, and which can only be used for scientific or mechanical purposes. 
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SOURCES: Codes, Hemingway's 1921 Supp. § 2163n; 1930, § 2014; 1942, § 2653; 
Laws, 1918, ch. 189. 

§ 97-31-19. Law officers may store confiscated liquors, stills, 
etc.; consumption of liquor prohibited. 

It shall be lawful under this chapter for any officer of the law to store in a 
public building where appropriate any liquors, stills, vehicles, or other appli- 
ances used for violating this chapter and taken by him or by authority of law 
and placed in his keeping, until such time as the court may order the same to 
be sold or destroyed, or until such time as the law requires the sale or 
destruction of them, or any of them. But such officer in charge or possession of 
such liquors shall not drink or consume any of them, nor shall he permit any 
other person to drink or consume them, or any of them, nor shall it be 
permissible for any person to use, consume, or give away or allow any of said 
liquors to be given away or used or consumed for any purpose, and any officer, 
or other person violating the provisions of this section shall be guilty of a 
misdemeanor, and punished as provided herein, and any officer convicted of 
violating the provisions of this section shall be removed from his office in 
addition. 

SOURCES: Codes, Hemingway's 1921 Supp. § 2163f; 1930, § 2005; Laws, 1942, 
§ 2644; Laws, 1918, ch. 189. 

Cross References — Search, seizure, and disposition of property seized pursuant to 
violation for unlawful possession of alcoholic beverages, see §§ 67-1-17, 67-1-18. 

§ 97-31-21. Manufacturing or distilling unlawful; making 
wine at home permitted; penalties. 

It shall be unlawful for any person, firm or corporation to manufacture, or 
distill any vinous, malt, spirituous, or intoxicating liquor or drink which if 
drunk to excess will produce intoxication. But this statute shall not prohibit 
citizens of this state from making wine from grapes or berries grown in this 
state, at their respective homes and using and consuming the same in the 
home where made, by the family residing therein and dispensing same to 
guests within said home. Any person convicted of violating this section shall be 
guilty of a felony and on conviction thereof shall serve a term in the state 
penitentiary of not less than one year, nor more than three years for the first 
offense under this section, and for the second or any subsequent conviction 
under this section such person shall serve a term of not less than five years, nor 
more than ten years in the state penitentiary. 

SOURCES: Codes, Hemingway's 1917, § 2113; Hemingway's 1921 Supp. § 2163t; 
1930, § 1992; 1942, § 2631; Laws, 1908, ch. 113; Laws, 1918, ch. 189. 



Cross References — Permits concerning alcoholic beverages, see §§ 67-1-51, 
67-1-53. 

Right to make homemade wine for domestic use, see § 67-3-11. 
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JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

3. Evidence. 

1. In general. 

Since the state at trial chose to proceed 
on the indictment charging the defendant 
with distilling wine in violation of this 
section, it could not argue for affirmance 
of his conviction on proof that he did not 
have a valid permit issued under the Na- 
tive Wine Act. Martin v. State, 501 So. 2d 
1124 (Miss. 1987). 

Possession of homemade intoxicating 
wine through own fermentation for house- 
hold purposes not prohibited. Stepp v. 
State, 132 Miss. 132, 95 So. 838 (1923). 

Elements constituting unlawful manu- 
facture of "intoxicating liquors" stated. 
Anderson v. State, 131 Miss. 584, 95 So. 
637 (1923). 

Conviction for unlawful possession does 
not bar prosecutions for manufacturing. 
Gordon v. State, 127 Miss. 396, 90 So. 95, 
18 A.L.R. 1150 (1921). 

Conviction for manufacturing intoxi- 
cants not warranted if defendant merely 
consented thereto. Stribling v. State, 124 
Miss. 141, 86 So. 897 (1921). 

Knowledge that whisky is being made 
held not sufficient to convict for manufac- 
turing. Powers v. State, 124 Miss. 425, 86 
So. 862 (1921). 

Failure to interfere with one manufac- 
turing intoxicants not an offense. Powers 
v. State, 124 Miss. 425, 86 So. 862 (1921). 

One loaning another whisky with un- 
derstanding that a similar amount was to 



be returned cannot be convicted under 
this section [Code 1942, § 2631]. Jones v. 
State, 108 Miss. 530, 66 So. 987 (1915). 

2. Indictment. 

An indictment charging the defendant 
with violation of this section was not de- 
fective for failure to allege that the wine 
he possessed was not for personal or do- 
mestic use, but the case was reversed on 
the grounds that the charge for which the 
defendant was indicted and tried had 
been superseded, with regard to musca- 
dine wine, by the Native Wine Act (§§ 67- 
5-1 et seq). Martin v. State, 501 So. 2d 
1124 (Miss. 1987). 

Indictment charging manufacture of 
spirituous, vinous, malted, fermented and 
intoxicating liquors is not duplicitous. 
State v. Schmitz, 128 Miss. 463, 91 So. 129 
(1922). 

3. Evidence. 

In prosecution for manufacturing li- 
quor, evidence that witness at other times 
had seen things indicating liquor had 
been manufactured held improperly ad- 
mitted. Craft v. State, 155 Miss. 465, 124 
So. 488 (1929). 

Evidence held sufficient to sustain con- 
viction for unlawful manufacture. Kidd v. 
State, 137 Miss. 419, 102 So. 68 (1924). 

Evidence showing preparation for 
manufacturing did not support conviction 
for manufacture. Hughes v. State, 96 So. 
516 (Miss. 1923). 

Evidence held sufficient to sustain con- 
viction of attempt to distill. Powell v. 
State, 128 Miss. 107, 90 So. 625 (1922). 



RESEARCH REFERENCES 



Am Jur. 45 Am. Jur. 2d, Intoxicating 
Liquors §§ 403 et seq. 



97-31-23, 
of still. 



Manufacturing or distilling unlawful; possession 



It shall be unlawful for any person, firm or corporation to own or control 
or have in his or its possession any distillery commonly called a still or any 
integral part thereof. But it shall not be unlawful to own or have in possession 
a distillery or still in the following circumstances: 
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(a) Where the same is used exclusively for the distillation of rosin 
products; 

(b) Where the same is used exclusively for the distillation of water; 

(c) Where the same is kept and lawfully used in any laboratory; 

(d) Where the same is in the possession of any officers of the law, to be 
disposed of according to law; 

(e) Where the person or corporation can prove that the same is in his or 
its possession for the purpose of being delivered up to an officer of the law to 
be disposed of according to law; 

(f) Where the same is used exclusively for the distillation of ethyl 
alcohol to be used solely for fuel purposes. 

Any person guilty of violating this section shall be guilty of a felony and 
on conviction shall be confined in the state penitentiary not less than one (1) 
year, nor more than three (3) years for his first offense, and for his second 
offense he shall be confined in the state penitentiary not less than five (5), 
nor more than ten (10) years. 

SOURCES: Codes, 1930, §§ 1993, 1994; 1942, §§ 2632, 2633; Laws, 1924, ch. 245; 
Laws, 1980, ch. 348, § 2, eff from and after passage (approved April 23, 
1980). 

Cross References — Breweries, generally, see §§ 27-71-501 et seq. 
Alcoholic content of wine and beer, see § 67-3-5. 

JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

3. Evidence. 

4. — Admissibility. 

5. — Sufficiency. 

6. Instructions. 

7. Miscellaneous. 

1. In general. 

Offense of possessing a complete still 
and offense of possessing integral parts of 
still are separate offenses. Wilburn v. 
State, 204 Miss. 92, 37 So. 2d 12 (1948). 

Proof must be strict and facts applied 
with utmost caution before common ar- 
ticles of ordinary domestic use can be 
brought within statute prohibiting posses- 
sion of integral parts of still. Grice v. 
State, 167 Miss. 771, 150 So. 659 (1933). 

Articles of common domestic use, such 
as milk can and lid and discarded automo- 
bile gas line pipe, must have been used for 
successful production of intoxicating li- 
quor, or must be about to be so success- 
fully used, before statute prohibiting pos- 
session of parts of still is applicable. Grice 
v. State, 167 Miss. 771, 150 So. 659 (1933). 



2. Indictment. 

Indictment under this section [Code 
1942, § 2632] charging in a single count 
that defendant owned, controlled and 
knowingly possessed a still for use in the 
unlawful manufacture of intoxicating li- 
quor, did not include the alternative 
charge of possession of an integral part. 
Black v. State, 199 Miss. 147, 24 So. 2d 
117 (1945). 

The alternative offense under this sec- 
tion [Code 1942, § 2632] in respect to the 
integral parts of a still should be charged 
in a separate count or in a separate indict- 
ment so as to inform defendant of the 
exact nature of the charge in the indict- 
ment preferred against him. Black v. 
State, 199 Miss. 147, 24 So. 2d 117 (1945). 

Indictment charging unlawful posses- 
sion of still held not demurrable because it 
did not show that still was a whisky still. 
Powe v. State, 176 Miss. 455, 169 So. 763 
(1936). 

Indictment charging that defendant 
"wilfully" had in his possession part of still 
held sufficient without using word "know- 
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ingly." Ousley v. State, 154 Miss. 451, 122 
So. 731 (1929). 

Indictment for possession of integral 
part of still in language of statute held 
sufficient. State v. Hinton, 139 Miss. 513, 
104 So. 354 (1925). 

Exceptions in act, making possession of 
still offense, held negative by indictment. 
Mitchell v. State, 139 Miss. 108, 103 So. 
815 (1925). 

Indictment for possession of still must 
negative exceptions. State v. Speaks, 132 
Miss. 159, 96 So. 176 (1923); Dawsey v. 
State, 136 Miss. 18, 100 So. 526 (1924); 
State v. Clark, 145 Miss. 207, 110 So. 447 
(1926). 

3. Evidence. 

The prohibited possession may be es- 
tablished by circumstantial evidence and 
inferences from evidence. Shaw v. State, 
248 Miss. 823, 161 So. 2d 629 (1964). 

4. — Admissibility. 

Evidence of search of defendant's prem- 
ises and finding parts of still was admis- 
sible notwithstanding affidavit and search 
warrant were lost where state made oral 
proof of that fact and of the substance of 
those documents before the trial judge. 
Jefferson v. State, 207 Miss. 576, 42 So. 2d 
772 (1949). 

Evidence that parts of still were found 
by police officers while searching defen- 
dant's premises under warrant authoriz- 
ing search for stolen beef is admissible in 
a prosecution under this section [Code 
1942, § 2632]. Jefferson v. State, 207 
Miss. 576, 42 So. 2d 772 (1949). 

Evidence of finding of homemade whis- 
key on defendant's premises was compe- 
tent in a prosecution for unlawful posses- 
sion of an integral part of a still, since his 
possession of the distilled homemade 
whiskey at the same time he possessed a 
part of a distillery had a bearing upon 
whether he was engaged in that business 
by the use of a distillery. Crafton v. State, 
200 Miss. 10, 26 So. 2d 347 (1946). 

Evidence obtained under valid search 
warrant was admissible in prosecution for 
possessing integral parts of a distillery, 
where parts of the distillery were in pos- 
session of defendant at the place described 
in the search warrant. Williams v. State, 
198 Miss. 848, 23 So. 2d 692 (1945). 



Still seized may be offered in evidence 
on trial of persons arrested for possessing 
it. Kennedy v. State, 139 Miss. 579, 104 
So. 449 (1925). 

Witness having knowledge of use of 
stills may testify as to use of particular 
still, to negative lawful use. State v. Hin- 
ton, 139 Miss. 513, 104 So. 354 (1925). 

5. —Sufficiency. 

Possession jointly with another may be 
the basis of a conviction. Shaw v. State, 
248 Miss. 823, 161 So. 2d 629 (1964). 

Testimony showing without question 
that accused possessed a complete distill- 
ery is sufficient to sustain a conviction 
under this section [Code 1942, § 2632] of 
offense of having in possession integral 
parts of a still. Wilburn v. State, 204 Miss. 
92, 37 So. 2d 12 (1948). 

The finding of moonshine whiskey and a 
part of a still, known as a "worm", on 
defendant's premises, and indications of 
recent removal of the rest of the still, held 
sufficient to convict defendant of unlawful 
possession of an integral part of a still. 
Crafton v. State, 200 Miss. 10, 26 So. 2d 
347 (1946). 

Evidence that officers found wagon 
loaded with several mash and cooking 
barrels and cooking utensils, but that the 
coil was missing which was an absolutely 
essential part of a complete still, was 
insufficient to sustain conviction for un- 
lawful possession of a still under this 
section [Code 1942, § 2632]. Black v. 
State, 199 Miss. 147, 24 So. 2d 117 (1945). 

Conviction for unlawful possession of 
distillery held proper, where proof was 
clear and convincing beyond a reasonable 
doubt and was entirely undisputed, and 
nothing suggested lawful use of distillery 
or its possession for any other purpose 
than distilling of whisky. McLemore v. 
State, 178 Miss. 525, 172 So. 139 (1937). 

Evidence that defendant was seen 
standing with one hand on still which was 
not on his land or close thereto held insuf- 
ficient to sustain conviction for owning or 
possessing still or an integral part thereof. 
Ray v. State, 175 Miss. 623, 168 So. 617 
(1936). 

Evidence held insufficient to sustain 
conviction for possession of integral parts 
of still. Pickle v. State, 151 Miss. 549, 118 
So. 625 (1928). 
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Evidence held to sustain conviction for 
unlawful possession of still. Reynolds v. 
State, 136 Miss. 329, 101 So. 485 (1924); 
Traxler v. State, 244 Miss. 403, 142 So. 2d 
14 (1962). 

6. Instructions. 

Where indictment charged that defen- 
dant wilfully, unlawfully, and feloniously 
had a still in his possession, omission of 
word "wilfully" in instruction denning of- 
fense was not fatal defect, in view of 
evidence conclusively showing that pos- 
session of still was wilful, unlawful, and 
felonious. McLemore v. State, 178 Miss. 
525, 172 So. 139 (1937). 

7. Miscellaneous. 

Where there was not a free, voluntary 
and intelligent plea of guilty and no intel- 
ligent, understanding, and competent 
waiver of counsel on the part of a defen- 
dant convicted of possession of a whisky 



still, his motion for permission to with- 
draw his plea of guilty should be granted. 
Plummer v. State, 252 Miss. 45, 172 So. 2d 
547 (1965). 

In prosecution for unlawful possession 
of still, affirmative defense of duress held 
not established in absence of proof of im- 
pelling danger, present, imminent, and 
impending at time accused participated in 
crime of possessing still. Powe v. State, 
176 Miss. 455, 169 So. 763 (1936). 

Although evidence was insufficient to 
support conviction for owning or possess- 
ing a still or an integral part thereof, case 
would be remanded where defendant had 
not requested peremptory instruction at 
close of evidence. Ray v. State, 175 Miss. 
623, 168 So. 617 (1936). 

Law providing that it should become 
effective from and after passage was in 
effect when approved by Governor. Moree 
v. State, 130 Miss. 341, 94 So. 226 (1922). 



RESEARCH REFERENCES 



Am Jur. 45 Am. Jur. 2d, Intoxicating 
liquors §§ 403 et seq. 

§ 97-31-25, Patent medicines. 

The sale or giving away of any proprietary or patent medicine by 
whatsoever name called, which, if drunk to excess, will produce intoxication, 
shall be deemed and held to be a sale of intoxicating liquors, unless there shall 
be a printed label attached to each bottle or other receptacle containing the 
same, a facsimile of a certificate issued by the commissioner of internal 
revenue of the United States to the effect that such medicine has been 
examined by him or under his direction and that it does not contain such 
percentage of alcohol as to make the sale of same unlawful without an internal 
revenue license for the sale of liquors. 



SOURCES: Codes, 1906, § 1767; Hemingway's 1917, § 2102; 1930, § 1989; 1942, 
§ 2628; Laws, 1908, ch. 115. 



Cross References — Alcoholic preparations and extracts, see §§ 97-31-5 through 
97-31-11. 



RESEARCH REFERENCES 

Am Jur. 45 Am. Jur. 2d, Intoxicating CJS. 48 C.J.S., Intoxicating Liquors 
Liquors §§ 12, 129. §§ 10, 316, 319 and 320. 
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§ 97-31-27. Sale, possession, etc. of intoxicating beverages 
prohibited; penalties. 

If any person shall sell or barter, or give away or keep or have in his 
possession, except as authorized in this chapter, any vinous, alcoholic, malt, 
intoxicating or spirituous liquor, or intoxicating bitters or drinks, which if 
drunk to excess will produce intoxication, such person, and all others who may 
have owned or had any interest at the time in the liquors, bitters or drinks sold 
or bartered, or kept or in possession contrary to law, shall on conviction, be 
punished as follows: 

(a) By a fine of not less than one hundred dollars, nor more than five 
hundred dollars, or by imprisonment in the county jail not less than one 
week nor more than three months, or both, for the first conviction under this 
section. 

(b) By a fine of not less than one hundred dollars and by imprisonment 
in the county jail not less than sixty days, nor more than six months, for the 
second conviction for violating this section. 

(c) By imprisonment in the state penitentiary not less than one year nor 
more than five years for conviction the third time under this section for the 
violation thereof after having been twice convicted of its violation. 

SOURCES: Codes, Hutchinson's 1848, ch. 11, art. 8(3); 1857, ch. 20, art. 9; 1871, 
§ 2690; 1880, § 1112; 1892, § 1592; 1906, § 1746; Hemingway's 1917, § 2086; 
1930, § 1974; 1942, § 2613; Laws, 1908, ch. 115; Laws, 1912, ch. 214. 

Cross References — Local option alcoholic beverage control, see §§ 67-1-1 et seq. 
Unlawful possession of alcoholic beverages or related personal property, see § 67-1- 
17. 

Regulation of sale of alcoholic beverages, generally, see §§ 67-3-1 et seq. 
Drunkenness of public officers, see § 97-11-23. 

Regulation of certain alcoholic preparations and extracts, see §§ 97-31-5 through 
97-31-11. 

Exceptions to prohibited sale, possession, etc., generally, see § 97-31-33. 
Sales by druggists, see §§ 97-31-37 through 97-31-45. 

JUDICIAL DECISIONS 



I. UNDER CURRENT LAW. 

1. In general. 

2. Validity. 

3. Purpose. 

4. Intent; belief. 

5. Sale, what amounts to. 

6. Possession. 

7. Alcoholic content./ 

8. Jamaica ginger; lemon extract. 

9. Indictment or information, generally. 

10. — Sufficiency. 

11. — After previous conviction. 



12. — Separateness of search warrant af- 

fidavit. 

13. — Where general prohibition laws 

suspended. 

14. Variance between allegations and 

proof. 

15. Evidence. 

16. — Admissibility. 

17. — Sufficiency. 

18. Instructions. 

19. Repeating offense. 

20. Punishment. 

21. Former acquittal or conviction. 

22. Appeal. 
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23. Miscellaneous. 

II. UNDER FORMER LAW. 

24. Advertising of liquors prohibited. 

I. UNDER CURRENT LAW. 

1. In general. 

The fact that in certain counties of the 
state local officials have openly refused to 
enforce the laws prohibiting the sale and 
possession of intoxicating liquor is not 
evidence of purposeful or intentional dis- 
crimination against a defendant charged 
with unlawful possession of liquor in a 
county where officers have made a deter- 
mined and largely successful effort to en- 
force such laws, and for that reason such a 
defendant cannot assert that he has been 
denied equal protection and due process 
under the Fourteenth Amendment to the 
U.S. Constitution. State v. Wood, 187 So. 
2d 820 (Miss. 1966). 

There is no repugnancy between stat- 
utes imposing a tax upon the illegal sale of 
intoxicating beverages and a statute pro- 
hibiting the possession thereof. State v. 
Wood, 187 So. 2d 820 (Miss. 1966). 

Where property misappropriated by dis- 
honest employees consisted of a quantity 
of intoxicating liquors belonging to their 
employer engaged in an illegal business, 
the employer cannot recover for his loss 
under a blanket fidelity bond. Smith v. 
Maryland Cas. Co., 252 Miss. 81, 172 So. 
2d 574 (1965). 

Despite the fact that the issuer of a 
blanket fidelity bond contracted that it 
would not defend any claim on the ground 
that the insured employer was engaged in 
an illegal business, no recovery was per- 
mitted for the misappropriation by dis- 
honest employees of a quantity of intoxi- 
cating liquors, the possession of which 
was statutorily illegal. Smith v. Maryland 
Cas. Co., 252 Miss. 81, 172 So. 2d 574 
(1965). 

Where it is impossible to determine, 
because of the confused state of the re- 
cord, whether the defendant, charged 
with possession of intoxicating liquors, 
was convicted on the first or the second 
charge against him in a mayor's court or 
an ex officio justice court, the conviction 
must be reversed and the case remanded. 



Suggs v. State, 250 Miss. 730, 168 So. 2d 
514 (1964). 

In view of the enactment of Code 1942, 
§ 10112 the State of Mississippi does not 
have any sharply defined public policy 
affecting or relating to the practice of 
businesses entertaining or ingratiating 
themselves with their customers by serv- 
ing or donating to them intoxicating li- 
quors on which the state and its subdivi- 
sions have collected full tribute, and the 
deduction of the cost of such entertain- 
ment and donations by a taxpayer on his 
federal income tax returns is allowed. 
Stacy v. United States, 231 F. Supp. 304 
(S.D. Miss. 1963). 

This section [Code 1942, § 2613] does 
not make it illegal to drink intoxicants, 
hence consumer of liquor is not in pari 
delicto with seller, so as to preclude recov- 
ery for fall on dangerous steps in leaving 
premises. Fournier v. United States, 220 
F. Supp. 752 (S.D. Miss. 1963). 

Chapter relating to wine and beer re- 
pealed statute making it unlawful to sell 
beer. Hays v. State, 219 Miss. 808, 69 So. 
2d 845 (1954). 

Where a statute making it unlawful to 
sell beer was repealed by statute which 
authorized sale within the state and per- 
mitted counties to prohibit such sales, and 
where a majority of qualified electors in 
county determined that the sale of beer 
should not be permitted within the county, 
such a sale of beer thereafter was prohib- 
ited and punishable as violation of chap- 
ter relating to wine and beer. Hays v. 
State, 219 Miss. 808, 69 So. 2d 845 (1954). 

In prosecution for unlawful possession 
of intoxicating liquors where defendant 
failed to file motion for continuance in a 
proper written form as prescribed by this 
section [Code 1942, § 2613], this was suf- 
ficient justification for the circuit court to 
refuse to grant the requested continuance. 
Smith v. State, 219 Miss. 741, 69 So. 2d 
837 (1954). 

The use of strong methods by collector 
to collect from delinquent taxpayers pen- 
alties on sale of intoxicating liquor, is not 
discrimination against such delinquents 
where such force is not necessary to se- 
cure payment by others. Bishop v. Bailey, 
209 Miss. 892, 48 So. 2d 588 (1950). 

Exceptions to this section [Code 1942, 
§ 2613] are contained in Code 1942, 
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§§ 2634, 2635 and 2636, prescribing how 
licensed retail druggists may sell under 
certain conditions pure alcohol for medici- 
nal purposes; grain alcohol to chemists 
and bacteriologists engaged in scientific 
work; and wine to be used for sacramental 
purposes. Gilbert v. State, 198 Miss. 175, 
21 So. 2d 914, 169 A.L.R. 164 (1945). 

Code 1906, § 1746, as amended, and 
Code 1906, § 1797, create separate and 
distinct offenses, and proof of possession 
with intent to sell, without more, is not 
sufficient to support a conviction under 
the former act, as to "keep for sale" means 
to have on hand habitually. Collins v. 
State, 107 Miss. 619, 65 So. 645 (1914). 

Also within 5 miles of state university. 
Wilburn v. State, 101 Miss. 392, 58 So. 7 
(1912). 

Enactment of state-wide prohibition 
law impliedly repeals local laws, among 
others that forbidding sale of liquor 
within 5 miles of the courthouse of a 
named county. Hughes v. State, 97 Miss. 
528, 52 So. 631 (1910). 

But a statute prohibiting sale of liquor 
within 5 miles of state university does not 
prevent conviction under local option law. 
Borroum v. State, 94 Miss. 88, 47 So. 480 
(1908). 

2. Validity. 

This section [Code 1942, § 2613] does 
not violate the constitution. Dossett v. 
State, 211 Miss. 650, 52 So. 2d 490 (1951). 

This section [Code 1942, § 2613] does 
not violate § 32, Constitution 1890, 
though liquor be possessed by one solely 
for his own use and consumption. Stepp v. 
State, 202 Miss. 725, 32 So. 2d 447 (1947), 
error overruled, 202 Miss. 731, 33 So. 2d 
307 (1948). 

3. Purpose. 

The primary intent of the legislature in 
the enactment of statutes taxing the ille- 
gal sale of intoxicating liquor was to im- 
pose a penalty and a tax upon those per- 
sons deliberately violating the state's 
prohibition laws. State v. Wood, 187 So. 2d 
820 (Miss. 1966). 

This statute [Code 1942, § 2613] was 
enacted in aid of, and to make more effec- 
tive, the law as against sales and giving 
away of intoxicating liquor. Stepp v. State, 
202 Miss. 725, 32 So. 2d 447 (1947), error 



overruled, 202 Miss. 731, 33 So. 2d 307 
(1948). 

This section [Code 1942, § 2613] forbids 
sale of enumerated liquors without refer- 
ence to whether or not they intoxicate, 
because they are known to be of an intoxi- 
cating character, and also any other 
drinks which will cause intoxication if 
taken to excess. Fuller v. City of Jackson, 
97 Miss. 237, 52 So. 873 (1910). 

4. Intent; belief. 

Intent of possessor is immaterial. Lowe 
v. City of Jackson, 181 Miss. 296, 179 So. 
568 (1938). 

An intention to sell falls short of a 
violation of the statute. J. Livelar & Co. v. 
State, 98 Miss. 330, 53 So. 681 (1910). 

Except in the case of pharmaceutical 
preparations, the law punishes selling in- 
toxicants regardless of seller's intent. 
Bacot v. State, 94 Miss. 225, 48 So. 228, 
136 Am. St. R. 574 (1909). 

A seller is not protected by his ignorance 
of the fact that the liquor sold is intoxicat- 
ing or his belief to the contrary. King v. 
State, 66 Miss. 502, 6 So. 188 (1889). 

5. Sale, what amounts to. 

One purchasing whisky with money of 
another is guilty of unlawful sale. Walters 
v. State, 127 Miss. 324, 90 So. 76 (1921). 

One who loaned another whisky with 
the understanding that a similar amount 
was to be returned did not violate Laws 
1908, ch. 113. Jones v. State, 108 Miss. 
530, 66 So. 987 (1915). 

One purchasing whisky for third person 
is liable. Brantley v. State, 107 Miss. 466, 
65 So. 512 (1914). 

Boardinghouse keeper serving beer or 
wine to boarders as part of dinner is guilty 
of selling liquor. Skermetta v. State, 107 
Miss. 429, 65 So. 502 (1914). 

One contributing to pool to buy whisky 
and helping consume it is guilty of selling 
liquor. Horton v. State, 105 Miss. 333, 62 
So. 360 (1913). 

Accused who ordered a keg of beer 
which was paid for and to be drunk by a 
number of persons, including himself, was 
not guilty of an unlawful sale. Dantzler v. 
State, 104 Miss. 233, 61 So. 305 (1913). 

One may be convicted of illegal sale in 
this state although only delivery occurred 
here. Anglin v. State, 96 Miss. 215, 50 So. 
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492 (1909), error overruled, 96 Miss. 221, 
50 So. 728 (1909). 

Where accused wrote his name on a 
blank piece of paper and delivered it to 
persons who carried it to the express 
agent and gave it to him with $3.50 and 
received 4 quarts of whisky from the 
agent, this constitutes a sale although no 
words passed between any of the parties. 
Bennett v. State, 87 Miss. 803, 40 So. 554 
(1906). 

Delivery of liquor to purchaser of ticket 
entitling him to a quantity thereof consti- 
tutes a sale although the money was paid 
by purchaser when he received the ticket. 
Harper v. State, 85 Miss. 338, 37 So. 956 
(1905). 

A sale of personal property is ordinarily 
completed by its delivery to the purchaser. 
Delivery to a carrier for shipment, in the 
usual course of trade, is prima facie a 
delivery to the consignee. Pearson v. 
State, 66 Miss. 510, 6 So. 243 (1889). 

6. Possession. 

Since a person who is intoxicated may 
or may not have had unlawful possession 
of liquor, guilt of the unlawful possession 
does not necessarily follow from the mere 
fact of voluntary intoxication. Hutson v. 
Hutson, 239 Miss. 413, 123 So. 2d 550 
(1960). 

That one was in illegal possession of the 
liquor prior to drinking it does not pre- 
clude him from seeking relief against one 
who obtained a deed from him for no 
consideration while he was so intoxicated 
as not to know what he was doing. Hutson 
v. Hutson, 239 Miss. 413, 123 So. 2d 550 
(1960). 

One cannot be convicted of unlawful 
possession of liquor found on his premises 
where it is equally probable that some 
other person had possession and control. 
Hill v. State, 234 Miss. 64, 105 So. 2d 478 
(1958). 

Responsible possession of intoxicating 
liquor must be shown by the state to 
justify a conviction of one accused of pos- 
session of intoxicating liquor. Shumpert v. 
State, 229 Miss. 730, 91 So. 2d 745 (1957). 

A presumption of possession of whisky 
when found on householder's premises 
does not apply where the accused lived in 
five-room house with two other men as 
tenants and also other men slept at the 



house and had access to the house, and 
where the officers found half gallon of 
whisky in the yard. Foster v. State, 49 So. 
2d 258 (Miss. 1950). 

Where evidence disclosed that officers, 
under proper warrant, searched defen- 
dant's place of business, followed a well 
used path therefrom, which divided into 
two forks, and uncovered liquor at end of 
each path, and that path served as access 
to no objective other than liquor, issue of 
whether defendant was guilty of possess- 
ing liquor was properly submitted to the 
jury. Chamblee v. State, 44 So. 2d 415 
(Miss. 1950). 

Unlawful possession by the owner of a 
public place of business is not shown 
where the whiskey is found in an unlocked 
cabinet frequently used by all employees 
of the establishment. Sellers v. City of 
Picayune, 202 Miss. 741, 32 So. 2d 450 
(1947). 

The rebuttable presumption that liquor 
found on premises of which a person is in 
possession and control is in that person's 
possession is warranted where whiskey is 
found at three different places near such 
person's place of business and from which 
places the person was seen coming to his 
place of business shortly before a search 
warrant was obtained. Ratcliff v. State, 
199 Miss. 866, 26 So. 2d 69 (1946). 

The presumption that liquor found on 
premises on which a person is in posses- 
sion and control is in that person's posses- 
sion is fully rebutted where it is undis- 
puted that bottles of whiskey being 
broken when officers arrived had been 
brought by another less than a half hour 
before the arrival of the officers and that it 
belonged to such other person. Ratcliff v. 
State, 199 Miss. 866, 26 So. 2d 69 (1946). 

Intoxicating liquor in bottles found in 
the pocket of a jacket of defendant's 
daughter on defendant's premises estab- 
lished the possession of defendant. Quick 
v. State, 192 Miss. 789, 7 So. 2d 887 
(1942), cert, denied, 317 U.S. 630, 63 S. 
Ct. 51, 87 L. Ed. 509 (1942). 

Where intoxicating liquor is found on 
the premises of which the defendant is in 
possession and control, a rebuttable pre- 
sumption of fact arises that it was in his 
possession. Williamson v. State, 191 Miss. 
643, 4 So. 2d 220 (1941); Quick v. State, 
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192 Miss. 789, 7 So. 2d 887 (1942), cert, 
denied, 317 U.S. 630, 63 S. Ct. 51, 87 L. 
Ed. 509 (1942); Shumpert v. State, 229 
Miss. 730, 91 So. 2d 745 (1957). 

Intent of possessor is immaterial. Lowe 
v. City of Jackson, 181 Miss. 296, 179 So. 
568 (1938). 

Wife's taking of jug of whisky brought in 
by another for her husband, and throwing 
it out and breaking jug held not unlawful 
"possession" within statute. Garland v. 
State, 165 Miss. 136, 146 So. 637 (1933). 

The joint possession of husband and 
wife constitutes a prima facie case against 
the husband and not the wife. Wylie v. 
State, 151 Miss. 897, 119 So. 825 (1929). 

On sufficiency of proof of possessing. 
Schillings v. State, 151 Miss. 361, 118 So. 
137 (1928). 

That liquor belonged to drunken person 
whom accused was helping home held no 
defense to prosecution for possession 
thereof. Adair v. State, 148 Miss. 240, 114 
So. 345 (1927). 

Mere visitor at home, knowing nothing 
of still therein, may not be convicted of 
having possession thereof. Brewer v. 
State, 142 Miss, 100, 107 So. 376 (1926). 

Defendant's confession, without proof of 
corpus delicti, not sufficient to sustain 
conviction of having possession of liquor. 
Morton v. State, 136 Miss. 284, 101 So. 
379 (1924). 

7. Alcoholic content. 

Where one is charged with the posses- 
sion of "intoxicating liquors, to wit, whis- 
key, wine and beer", it is not necessary to 
prove that the alcoholic content of the 
wine and beer was such as to bring them 
within the description of intoxicating li- 
quors. Warbington v. State, 234 Miss. 743, 
107 So. 2d 578 (1958). 

In prosecution for unlawful possession 
of intoxicating liquor for possessing malt 
liquor or beer, the affidavit must allege 
and the proof must show an alcoholic 
content in excess of 4 per cent by weight. 
Hall v. State, 199 Miss. 560, 24 So. 2d 780 
(1946). 

Mere fact that the malt liquor or beer 
may be intoxicating does not of necessity 
show that the alcoholic content exceeded 4 
per cent by weight. Hall v. State, 199 Miss. 
560, 24 So. 2d 780 (1946). 



This section [Code 1942, § 2613] does 
not embrace a beverage which contains 
only .18% of alcohol by volume and .13% 
by weight. Fuller v. City of Jackson, 97 
Miss. 237, 52 So. 873 (1910). 

Malt ale which contains 2.71% alcohol 
by volume and 2.12% by weight is an 
intoxicant. Fuller v. City of Jackson, 97 
Miss. 237, 52 So. 873 (1910). 

8. Jamaica ginger; lemon extract. 

Where affidavit charged violation of 
general statute, defendant, admitting sale 
of lemon extract, could not be convicted of 
possessing liquor, though another statute 
required permit for sale of such extract. 
McSwain v. State, 158 Miss. 643, 130 So. 
696 (1930). 

Defendant's admission of possessing 
lemon extract and sale thereof without 
license held insufficient to sustain convic- 
tion for possessing intoxicating liquors. 
McSwain v. State, 158 Miss. 643, 130 So. 
696 (1930). 

Sale of Jamaica ginger held for bever- 
age purchases; buyers, detectives, asking 
for it for that purpose. Brown v. State, 142 
Miss. 104, 107 So. 381 (1926). 

Possession and sale of proprietary rem- 
edies or patent medicines with alcoholic 
percentage indicated thereon not unlaw- 
ful, although producing intoxication if 
drunk to excess; tincture of ginger or Ja- 
maica ginger, prepared in accordance with 
United States pharmacopoeia are not in- 
toxicating liquors per se. Young v. State, 
137 Miss. 188, 102 So. 161, 36 A.L.R. 717 
(1924). 

Mere possession of tincture of ginger or 
Jamaica ginger not unlawful, although 
sale as beverage unlawful. Young v. State, 
137 Miss. 188, 102 So. 161, 36 A.L.R. 717 
(1924). 

Jamaica ginger is "spirituous" or "vi- 
nous liquor" within act imposing penalties 
for sale. Payne v. State, 125 Miss. 896, 88 
So. 483 (1921). 

A sale of tincture of ginger prepared in 
good faith as a medicine by a duly licensed 
druggist, does not violate this section. The 
test is whether the tincture, or essence, 
was sold in good faith as a medicine, or 
whether it was a sham preparation, really 
an intoxicating liquor and sold as a bever- 
age. Bertrand v. State, 73 Miss. 51, 18 So. 
545 (1895). 
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9. Indictment or information, gener- 
ally. 

To warrant conviction under this stat- 
ute [Code 1942, § 2613], the indictment 
must refer to the statute. Barnes v. State, 
239 Miss. 756, 125 So. 2d 293 (1960). 

Circuit court had jurisdiction to try ac- 
cused for unlawful possession of intoxicat- 
ing liquor where no affidavit was filed 
with the justice of the peace so charging 
accused although justice placed accused 
under appearance bond to await action of 
grand jury. Humble Oil & Ref. Co. v. State, 
40 So. 2d 307 (Miss. 1949). 

It is unnecessary to charge in affidavit 
charging possession of whisky that the 
possession was unlawful, since possession 
of whisky is unlawful under all circum- 
stances. Gilbert v. State, 198 Miss. 175, 21 
So. 2d 914, 169 A.L.R. 164 (1945). 

In charging offense of unlawful posses- 
sion of wine, it is not necessary to negative 
exception of homemade wine. Forbert v. 
State, 179 Miss. 66, 174 So. 248 (1937). 

An indictment under Laws 1908, ch. 
115, may be amended by the insertion of 
the word "liquors" after "intoxicating." 
Keys v. State, 110 Miss. 433, 70 So. 457 
(1916). 

Neither justice nor circuit court could 
try accused on charge of illegally retailing 
liquor without proper affidavit. Hall v. 
State, 91 Miss. 216, 44 So. 826 (1907). 

Upon appeal, it is error to permit the 
state to amend the affidavit charging a 
sale to certain persons by striking out 
their names and to prove a sale to a 
different person. Though the names were 
unnecessary in the first place, they be- 
came a part of the description of the 
offense. Hudson v. State, 73 Miss. 784, 19 
So. 965 (1896). 

Members of the grand jury are not com- 
petent to testify that the sale sought to be 
proved is or is not the one inquired of by it 
on which the indictment was found. New- 
man v. State, 72 Miss. 124, 16 So. 232 
(1894). 

It is unnecessary to aver the name of 
the buyer. Riley v. State, 43 Miss. 397 
(1871); Lea v. State, 64 Miss. 201, 1 So. 51 
(1886). 

It is unnecessary to aver partnership in 
the indictment. Gathings v. State, 44 
Miss. 343 (1870). 



10. — Sufficiency. 

Where an affidavit charged the defen- 
dant did wilfully and unlawfully sell one- 
half pint of liquor and it was amended to 
charge defendant with unlawful sale of 
intoxicating liquor, the affidavit suffi- 
ciently indicated the offense intended to 
be charged and the defect was on the face 
of it, it was amendable and the failure to 
demur to it constituted a waiver of defect. 
Perciful v. Holley, 217 Miss. 203, 63 So. 2d 
817 (1953). 

Where an indictment charged only that 
the accused did unlawfully sell intoxicat- 
ing liquor, namely home brew, and there 
was no allegation that the sale of beer had 
been outlawed by an election in the 
county, the indictment was insufficient 
because no crime was stated. Riley v. 
State, 212 Miss. 746, 55 So. 2d 447 (1951). 

Affidavit was not bad for failure to 
charge crime in that it did not aver that 
defendant unlawfully had in his posses- 
sion intoxicating liquor commonly known 
as brandy, since it is unlawful under any 
and all circumstances to have brandy in 
possession except as to officers of the law 
who have seized it, and it is unnecessary 
to charge that defendant had it unlaw- 
fully. Mason v. State, 32 So. 2d 140 (Miss. 
1947). 

Affidavit charging sale of one pint of 
"intoxicating liquor" held sufficient. Pope 
v. State, 108 Miss. 706, 67 So. 177 (1915). 

Affidavit need only allege facts which 
constitute the crime. City of Gulfport v. 
Martin, 96 Miss. 131, 50 So. 502 (1909). 

Conviction reversed for failure of record 
to show affidavit charging crime in justice 
or circuit court. Woodson v. State, 94 Miss. 
370, 48 So. 295 (1909). 

It is not necessary for affidavit to allege 
sale was unlawful. Irby v. State, 91 Miss. 
542, 44 So. 801 (1907). 

An indictment is good which charges 
generally a sale of liquor without author- 
ity of law. West v. State, 70 Miss. 598, 12 
So. 903 (1893). 

An indictment is not bad as being 
double because it charges in the same 
count the unlawful sale of "vinous and 
spirituous liquors." Lea v. State, 64 Miss. 
201, 1 So. 51 (1886). 

11. — After previous conviction. 

A proper indictment charging a defen- 
dant with a third offense of sale of intoxi- 



1145 



§ 97-31-27 



Crimes 



eating liquors must make specific and 
express reference to the statute or stat- 
utes under which he was previously con- 
victed; otherwise it will not support a 
judgment of conviction. McGowan v. State, 
269 So. 2d 645 (Miss. 1972). 

Where an indictment which was in 
three parts, the first of which alleged 
unlawful possession of intoxicating li- 
quors in March 1937 and a conviction 
thereof and the second part set out such 
conviction and alleged that in June 1941 
the defendant was again convicted of a 
similar offense, and the third part alleged 
that after the two prior convictions, he 
did, in December 1946 have possession, as 
aforesaid, that indictment does not prop- 
erly charge a second or third offense as 
such. White v. State, 214 Miss. 235, 58 So. 
2d 510 (1952). 

Where indictment attempting to charge 
defendant with felonious commission of 
the act constituting a third offense was 
void in its entirety for failure to charge his 
conviction of a first offense as a first of- 
fense, and his conviction of a second of- 
fense as a second offense, all under the 
same statute, trial court erred in failing to 
sustain demurrer thereto and in permit- 
ting amendment of indictment so as to 
charge a first offense; and no effect could 
be given such indictment under Code 
1942, § 2523, authorizing a conviction for 
the commission of some other offense, the 
commission of which is necessarily in- 
cluded in the offense with which the de- 
fendant is charged in the indictment, 
since it neither charged a third offense nor 
any constituent offense. Ainsworth v. 
State, 206 Miss. 559, 40 So. 2d 298 (1949). 

Affidavit is void and judgment of convic- 
tion of second offense of possession of 
intoxicating liquors is invalid when affida- 
vit does not specifically refer to this sec- 
tion, since statute requires that the sec- 
ond and third convictions must be "under 
this section [Code 1942, § 2613]." Riley v. 
State, 204 Miss. 562, 37 So. 2d 768 (1948). 

Indictment charging that defendant un- 
lawfully possessed intoxicating liquor for 
the second time in violation of paragraph 
(b) of this section [Code 1942, § 2613], 
having once been convicted for possession 
of intoxicating liquor on a designated date 
in the circuit court of a specified county, 



was not invalid for failure to charge spe- 
cifically that the first prosecution was had 
under this section [Code 1942, § 2613]. 
McGowan v. State, 200 Miss. 270, 25 So. 
2d 131 (1946), error overruled, 200 Miss. 
281, 26 So. 2d 70 (1946). 

An indictment under paragraph (c) of 
this section [Code 1942, § 2613] charging 
possession of intoxicating liquor after hav- 
ing previously twice been convicted for the 
same offense, must specifically refer to 
this section [Code 1942, § 2613]. Rogers v. 
State, 198 Miss. 495, 22 So. 2d 550 (1945). 

An indictment under paragraph (c) of 
this section, charging possession of intoxi- 
cating liquor after having been previously 
twice convicted for the same offense, was 
insufficient for failure to allege that the 
second conviction was on a charge of hav- 
ing intoxicating liquor in defendant's pos- 
session after a former conviction. Rogers v. 
State, 198 Miss. 495, 22 So. 2d 550 (1945). 

Omissions in an indictment under para- 
graph (c) of this section charging posses- 
sion of intoxicating liquor after having 
been previously twice convicted for the 
same offense, of specific reference to this 
section and of an allegation that defen- 
dant's second conviction was on a charge 
of having intoxicating liquor in his posses- 
sion after a former conviction, go to the 
very essence of the offense charged, so 
that such omissions were not waived by 
defendant's failure to demur to the indict- 
ment. Rogers v. State, 198 Miss. 495, 22 
So. 2d 550 (1945). 

12. — Separateness of search warrant 
affidavit. 

Recitals in both affidavit for search war- 
rant and the search warrant itself that the 
possession of whisky by the accused was 
"in violation of law," were equivalent to 
recital that such possession was "unlaw- 
ful." Gilbert v. State, 198 Miss. 175, 21 So. 
2d 914, 169 A.L.R. 164 (1945). 

Trial and conviction of accused for un- 
lawful possession of intoxicating liquor in 
the circuit court on an indictment was 
valid, and fact that the intoxicating liquor 
in question was found and seized in ac- 
cused's home under a search warrant is- 
sued to the sheriff by a justice of the peace 
did not place jurisdiction in the justice's 
court to the exclusion of the circuit court 
where no affidavit was made before the 
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justice of the peace charging her with 
unlawful possession of intoxicants, since a 
charging affidavit is essential to jurisdic- 
tion in the justice court. Conner v. State, 
196 Miss. 335, 17 So. 2d 527 (1944). 

The affidavit for a search warrant is not, 
and cannot be, a substitute for the affida- 
vit charging the offense of unlawful pos- 
session of intoxicating liquor so as to give 
a justice court jurisdiction of the offense. 
Conner v. State, 196 Miss. 335, 17 So. 2d 
527 (1944). 

13. — Where general prohibition laws 

suspended. 

An indictment which charges an unlaw- 
ful sale of intoxicating liquor in violation 
of the general prohibition laws fails to 
charge an indictable offense where the act 
occurred in a county where those laws had 
been suspended by an election held under 
the local option alcoholic beverage control 
law. Wortham v. State, 219 So. 2d 923 
(Miss. 1969). 

In counties where the general prohibi- 
tion laws have been suspended through 
legalization of the sale of alcoholic liquors 
by an election held under the local option 
alcoholic beverage control law, in order to 
charge an unlawful sale the the indict- 
ment or affidavit must charge that the 
local option law is in effect in that county, 
and sufficient facts to show a violation of 
one of the provisions of the local option 
law. Wortham v. State, 219 So. 2d 923 
(Miss. 1969). 

In a county in which the general prohi- 
bition laws had been suspended, it was 
error to permit the amendment of an 
indictment charging a violation of those 
laws so as to charge the commission of an 
offense prohibited under the local option 
beverage control law. Wortham v. State, 
219 So. 2d 923 (Miss. 1969). 

14. Variance between allegations and 

proof. 

An indictment charging a sale of intoxi- 
cating liquors is not sustained by proof of 
a barter. Elkins v. State, 229 Miss. 323, 90 
So. 2d 662 (1956). 

Where an indictment charged that the 
accused unlawfully sold intoxicating li- 
quors, while the state proved that the 
accused gave the prosecuting witness a 
gallon of liquor and $1.50 in cash in ex- 



change for a car battery, there was a fatal 
variance between the indictment and the 
proof, and the accused was entitled to a 
peremptory instruction. Elkins v. State, 
229 Miss. 323, 90 So. 2d 662 (1956). 

Indictment charging sale of intoxicating 
liquor, not supported by proof of barter. 
Woodall v. State, 129 Miss. 854, 93 So. 366 
(1922). 

Conviction for unlawful sale of intoxi- 
cating liquor, not set aside because of 
variance between proof of time for sale 
and date alleged in indictment. Peebles v. 
State, 105 Miss. 834, 63 So. 271 (1913). 

Fact that under indictment based on 
this section [Code 1942, § 2613], proof 
showed also a violation of another section, 
did not constitute variance and accused 
was properly sentenced under this section 
[Code 1942, § 2613]. Taylor v. State, 101 
Miss. 857, 58 So. 593 (1912). 

One charged with selling "vinous and 
spirituous liquors" could not be convicted 
by proof of the sale of beer, which as 
commonly prepared is a malt liquor. 
Smith v. State, 94 Miss. 255, 49 So. 113 
(1909). 

Though it is unnecessary to charge in 
an indictment to whom the liquor was 
sold, yet if a sale to two named persons is 
averred, this becomes essential as descrip- 
tive of the offense, and it is a fatal vari- 
ance if the evidence is of a sale to one only. 
Tyler v. State, 69 Miss. 395, 11 So. 25 
(1891); Dick v. State, 30 Miss. 631 (1856). 

15. Evidence. 

16. — Admissibility. 

In a prosecution for possession of intoxi- 
cating liquor, the trial court erred in over- 
ruling defendant's motion to suppress evi- 
dence seized during a search of his home, 
based on his contention that the warrant 
was defective, where the underlying facts 
and circumstances portion of the affidavit, 
stating that a deputy had called the affi- 
ant and said that after several observa- 
tions of defendant over a period of time 
"he was apparently selling whiskey," was 
insufficient as a matter of law. Washing- 
ton v. State, 382 So. 2d 1086 (Miss. 1980). 

Where the record revealed that all per- 
sons who wanted to do business with the 
defendant were impliedly invited to ap- 
proach the house in which he was staying 
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along a circular driveway to a point where 
the defendant met law enforcement offi- 
cers to ascertain what he could do for 
them, and where the officers purchased 
and received from the defendant a bottle 
of intoxicating liquor but made no search 
of the person or premises of the defendant, 
the testimony of the officers was not inad- 
missible on the ground that the purchase 
was an illegal search or that their testi- 
mony was in effect a method of requiring 
the defendant to testify against himself. 
Lyons v. State, 195 So. 2d 91 (Miss. 1967). 

Where, after prosecuting witness had 
obtained whisky from the defendant, he 
and two other witnesses were arrested 
while driving along the highway and the 
car searched without a warrant, and the 
whisky was found by the arresting officer, 
since the car searched was not the ac- 
cused's, and he did not have it in his 
possession, nor was he anywhere near the 
place where the search was made, he 
could not complain, upon trial of the 
charge of unlawfully selling intoxicating 
liquor, that the whisky introduced in evi- 
dence was obtained by an illegal search. 
Elkins v. State, 229 Miss. 323, 90 So. 2d 
662 (1956). 

Evidence that defendant's place of busi- 
ness had a reputation of being place where 
intoxicating liquors were sold was prop- 
erly excluded in a prosecution for unlaw- 
ful possession of beer. State v. Sisk, 209 
Miss. 174, 46 So. 2d 191 (1950). 

Permitting two police officers to testify 
that defendant was under the influence of 
intoxicating liquor at the time they 
searched his car for intoxicating liquor, 
was reversible error. Patton v. State, 209 
Miss. 138, 46 So. 2d 90 (1950). 

Where sheriff hid himself near spot 
which he believed was being used to keep 
whisky in but without suspecting that 
defendant rather than someone else 
would appear, and shortly thereafter de- 
fendant appeared with something in his 
hand and sheriff after arresting him dis- 
covered whisky in the bottle, arrest was 
unlawful and evidence inadmissible. 
Thomas v. State, 208 Miss. 264, 44 So. 2d 
403 (1950). 

Where defendant failed to object to 
search warrant when offered in evidence 
but did request preemptory instruction, 



and, after trial, made motion in arrest of 
judgment, the supreme court will treat 
the question as though defendant made 
timely objection. Jenkins v. State, 207 
Miss. 281, 42 So. 2d 198 (1949). 

Evidence obtained by second search, 
under original search warrant, is inadmis- 
sible against defendant when second 
search is made after original search had 
been completed and evidence obtained, 
and after defendant was arrested, plead 
guilty and paid fine. Riley v. State, 204 
Miss. 562, 37 So. 2d 768 (1948). 

Passenger in truck being driven by its 
owner in compliance with contract of sale 
of cow and delivery thereof to defendant's 
home, could not object to the search of the 
truck cab by deputy sheriff without a 
search warrant, or to the admission of 
evidence secured thereby in prosecution 
for unlawful possession of intoxicating li- 
quor. Smith v. State, 198 Miss. 788, 24 So. 
2d 85 (1945). 

Where arrest of defendant and the 
search of her person by a sheriff without a 
warrant therefor was illegal, evidence 
that he found on her person a key which 
fitted the lock of the door to a room in 
which whisky was found was inadmissible 
in prosecution for unlawful possession of 
whisky, notwithstanding that the room 
was in a house owned by the defendant for 
which the sheriff had a proper search 
warrant, where the defendant lived else- 
where. Lewis v. State, 198 Miss. 767, 23 
So. 2d 401 (1945). 

The admission of evidence in a prosecu- 
tion for unlawful possession of whiskey 
that defendant's servant had on former 
occasions sold whiskey for defendant was 
not error since the testimony was relevant 
to show the fact and purpose of the em- 
ployment and that the possession of the 
whiskey involved was with defendant's 
knowledge and consent, and under his 
direction. Grantham v. State, 190 Miss. 
887, 2 So. 2d 150 (1941). 

Evidence that accused believed wine in 
his possession did not contain over four 
per cent of alcohol, held inadmissible. 
Lowe v. City of Jackson, 181 Miss. 296, 
179 So. 568 (1938). 

Evidence obtained in search by city 
marshal and private citizen without war- 
rant held properly excluded, although 
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made outside of limits of municipality, 
where record shows marshal was acting 
under color of office. State v. Messer, 142 
Miss. 882, 108 So. 145 (1926). 

Where state's witness obtained whisky 
from defendant only once and was uncer- 
tain about the date, defendant should 
have been permitted to introduce testi- 
mony that sale occurred in another 
county. Mosley v. State, 107 Miss. 158, 65 
So. 124 (1914). 

Error to admit evidence that defendant 
had reputation of being a blind tiger 
keeper, where she had not placed her 
reputation in issue. Smothers v. City of 
Jackson, 92 Miss. 327, 45 So. 982 (1908). 

Under indictment charging giving away 
liquor in town of D, evidence of giving 
away liquor outside of the town was inad- 
missible. Stanley v. State, 89 Miss. 63, 42 
So. 284 (1906). 

Under indictment charging giving away 
liquor, books of express company were 
inadmissible to show shipments of liquor 
from defendant's employer to parties in 
the town. Stanley v. State, 89 Miss. 63, 42 
So. 284 (1906). 

On prosecution for unlawful selling, evi- 
dence that defendant kept liquors of other 
parties on storage subject to their with- 
drawal at pleasure is immaterial and 
there was no error in its rejection. Donald 
v. State, 41 So. 4 (Miss. 1906). 

17. — Sufficiency. 

Where the state's witnesses testified 
that in response to their inquiry, the de- 
fendant stated that he had a named brand 
of whisky, giving the price thereof, and 
that defendant then disappeared but re- 
turned shortly with two half pints of 
whisky, which he delivered to the wit- 
nesses, receiving payment therefor, the 
evidence not only established a sale but 
was sufficient to warrant the jury in con- 
cluding that the defendant was in posses- 
sion of whisky, and that the two half pints 
which he delivered to the state's witnesses 
were taken from the stored whisky which 
was in his control or charge; the state not 
being required to prove that defendant's 
control or possession of the whisky was 
exclusive, or that the defendant owned the 
whisky. McLean v. State, 230 Miss. 894, 
94 So. 2d 231 (1957). 



Where intoxicating liquor was found in 
an automobile, belonging to the accused's 
wife, parked upon the property of another, 
evidence, including undisputed testimony 
of the property owner that he could not 
estimate the number of times that the had 
seen the accused go to and from the 
parked automobile, and further that when 
he asked the accused to do something 
about the car being upon his premises the 
accused had replied that if the witness got 
caught the whisky would belong to the 
accused, was sufficient to sustain the con- 
viction for the unlawful possession of in- 
toxicating liquor. Bolin v. State, 229 Miss. 
798, 91 So. 2d 847 (1957). 

Where it was equally probable that a 
man found in a drunken condition upon 
the premises supposedly owned by the 
accused was in responsible possession of 
the intoxicating liquor found therein, and 
it was not shown when the accused had 
been on the premises in relation to the 
time the intoxicating liquor was found, 
the state failed to prove beyond a reason- 
able doubt that the accused was guilty of 
responsible possession of the liquor. 
Shumpert v. State, 229 Miss. 730, 91 So. 
2d 745 (1957). 

Evidence indicating a beaten path from 
turkey pen going by place where whisky 
was found, and finding of ten empty kegs 
in toolhouse on defendant's property, was 
too remote and inadequate to submit to 
jury. Revette v. State, 209 Miss. 860, 48 
So. 2d 511 (1950). 

The prosecution for unlawful possession 
of intoxicating liquors, the so-called 
"beaten path doctrine" should be confined 
in its application to route which termi- 
nates at or near contraband, coupled with 
a limited or no access to premises by 
others, and to other relevant circum- 
stances which might justify jury in finding 
possession. Revette v. State, 209 Miss. 
860, 48 So. 2d 511 (1950). 

Evidence that no intoxicating liquor 
was found in the room where defendant 
was seated and absence of evidence by the 
state that defendant exercised any kind of 
possession or control over the liquor 
found, warranted reversal of conviction of 
unlawful possession of intoxicating liquor, 
since mere presence in the place was in- 
sufficient to establish guilt. Baylis v. 
State, 209 Miss. 335, 46 So. 2d 796 (1950). 
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Testimony that defendant was first seen 
lying down about 6 or 8 feet from the still, 
there being no direct testimony of actual 
participation in the operation of the still, 
was insufficient upon which to form the 
basis of a charge of unlawful control and 
possession. Ratcliff v. State, 32 So. 2d 151 
(Miss. 1947). 

Evidence that officers found in defen- 
dant's home one jar of apple juice and ajar 
containing about a half gallon of "home- 
brew" was insufficient to sustain convic- 
tion of unlawful possession of intoxicating 
liquor under this section [Code 1942, 
§ 2613], where there was no competent 
evidence as to the ingredients of the latter 
liquid or that it was intoxicating. Turner v. 
State, 198 Miss. 839, 24 So. 2d 84 (1945). 

Mere testimony by one witness that he 
smelled the "home-brew" was insufficient 
to constitute an affirmative statement 
that it was intoxicating liquor. Turner v. 
State, 198 Miss. 839, 24 So. 2d 84 (1945). 

However, if the officers had testified 
that the "home-brew" was whisky or some 
other beverage commonly known to be 
intoxicating, the state would not have 
been required to prove either its alcoholic 
content or that it would intoxicate if 
drunk to excess. Turner v. State, 198 Miss. 
839, 24 So. 2d 84 (1945). 

Evidence was insufficient to sustain 
conviction of unlawful possession of 
whisky found in a room to which defen- 
dant had no access even though defendant 
occupied one of the other rooms of the 
house, where there was no evidence that 
defendant had any connection with the 
whisky. Lewis v. State, 198 Miss. 767, 23 
So. 2d 401 (1945). 

Testimony as to defendant's statement 
at the time the enforcement officer made 
the search of defendant's premises for 
intoxicating liquors, to the effect that the 
defendant asked the officer to give him a 
little time, that he had about a thousand 
dollars worth of liquor and he could dis- 
pose of it within an hour, and requesting 
that the officer allow: another person to 
plead quilty to the offense, if believed to be 
true, was sufficient to show that the liquor 
belonged to him and was in his possession 
and constituted ample evidence to support 
conviction. Smith v. State, 187 Miss. 96, 
192 So. 436 (1939). 



Evidence, in a prosecution under this 
section, that the defendant admitted that 
the liquor was his, and stated that "if I 
ever get out of this I never intend to sell 
any more liquor," in response to the ques- 
tion of the sheriff, coupled with the cir- 
cumstance that the whiskey was found on 
defendant's premises constituted suffi- 
cient reason for submitting the case to the 
jury. Ross v. State, 185 Miss. 378, 189 So. 
526 (1939). 

Conviction based on mere suspicion, re- 
versed. Benoit v. City of Bay St. Louis, 103 
Miss. 218, 60 So. 137 (1912). 

Conviction for sale of intoxicating li- 
quors, held sustained by proof of sale of 
both alcoholic and malt liquors without 
proof that they are intoxicating. Edwards 
v. City of Gulfport, 95 Miss. 148, 49 So. 
620 (1909). 

There need not be proof of payment, a 
sale on credit is within the statute. Riley v. 
State, 43 Miss. 397 (1871). 

Where the indictment charges the pris- 
oner with selling rum, whisky, brandy and 
gin, proof that he sold any one of them in 
violation of law is sufficient. Murphy v. 
State, 28 Miss. 637 (1855). 

18. Instructions. 

In a prosecution for the sale of intoxi- 
cating liquors, since defendant's admis- 
sion, upon cross-examination, that on the 
day prior to the date of the alleged offense 
he had been convicted of possessing liquor 
went to his credibility as a witness, and 
the loss or impairment of credibility af- 
fected both defendant's character and 
reputation, the trial court committed re- 
versible error in refusing to instruct that 
the jury was required to believe that the 
defendant made the particular sale of li- 
quor, and was not warranted in convicting 
him for the sale merely because of his 
former conviction of possessing liquor and 
the probable attendant character and 
reputation arising therefrom. Hassell v. 
State, 229 Miss. 824, 92 So. 2d 194 (1957). 

Instruction in a prosecution under this 
section [Code 1942, § 2613] that jury 
should find defendant guilty if they found 
that defendant was guilty "as charged in 
the indictment", constituted reversible er- 
ror because the jurors themselves were 
referred to, and required to interpret the 
affidavit, instead of being informed by the 
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court as to the elements of the crime 
involved in the law violation charged. El- 
lis v. State, 203 Miss. 330, 33 So. 2d 837 
(1948). 

State's main instruction that defendant 
must have "wilfully" possessed the liquor 
is not erroneous as failing to charge that 
he "knowingly" possessed the liquor, since 
"wilfully" includes "knowingly". Mason v. 
State, 32 So. 2d 140 (Miss. 1947). 

Refusal of requested instruction sub- 
mitting to jury the factual issue whether 
the malt liquor or beer contained over the 
maximum alcoholic content of 4 per cent 
by weight, constituted reversible error, 
where the testimony, although showing 
that the liquor or beer was intoxicating, 
did not disclose what percentage of alcohol 
by weight it contained. Hall v. State, 199 
Miss. 560, 24 So. 2d 780 (1946). 

While an instruction in prosecution for 
having intoxicating liquor in one's posses- 
sion, which undertakes to define the of- 
fense, should use the word "unlawfully," in 
view of the fact that under some condi- 
tions certain intoxicating liquors may be 
lawfully possessed, omission to do so does 
not constitute reversible error where the 
intoxicating liquor in question is "whisky." 
Gilbert v. State, 198 Miss. 175, 21 So. 2d 
914, 169 A.L.R. 164 (1945). 

In prosecution for unlawful possession 
of wine, omission of word "unlawful" in 
instruction to jury held not prejudicial to 
defendant where bottle containing wine 
tended to show that it was not homemade 
and there was no evidence suggesting that 
it was homemade wine, since possession of 
wine containing more than fifteen per cent 
of alcohol by weight was necessarily un- 
lawful. Forbert v. State, 179 Miss. 66, 174 
So. 248 (1937). 

Instruction in liquor prosecution that 
law took judicial notice that whiskey was 
intoxicating held not to constitute sub- 
stantial error. Norris v. State, 143 Miss. 
365, 108 So. 809 (1926). 

Where defense was that the intoxicant 
was sold as a medicine, instruction was 
erroneous which ignored the defense and 
told the jury that if the defendant asked 
no question as to whether the purchaser 
wanted to use the bitters as a beverage or 
a medicine, he was guilty. Goode v. State, 
87 Miss. 495, 40 So. 12 (1906). 



It is not error to refuse an instruction 
submitting to the jury the question 
whether the homemade wine sold by the 
accused was or was not an intoxicant. 
Reyfelt v. State, 73 Miss. 415, 18 So. 925 
(1895). 

19. Repeating offense. 

Where a docket showed that defendant 
had previously pleaded guilty to a charge 
of unlawful possession of beer, not shown 
to be of an alcoholic content greater than 
four per cent by weight, this did not dis- 
close conviction of a crime and could not 
be used as the basis for sentencing the 
accused as a second offender of unlawful 
possession of intoxicating liquors. Brown 
v. State, 222 Miss. 863, 77 So. 2d 694 
(1955). 

This section [Code 1942, § 2613] does 
not impose the graduated penalties 
merely for successive or repeated offenses 
and unless the accused is charged as a 
subsequent offender, any number of of- 
fenses may be treated as first offenses. 
Miles v. State, 51 So. 2d 214 (Miss. 1951). 

A second offense within the meaning of 
this section [Code 1942, § 2613] must 
have been committed after the conviction 
of the prior offense, and a third offense 
after the conviction of the second offense. 
Miles v. State, 51 So. 2d 214 (Miss. 1951). 

Before there can be a conviction of sec- 
ond offense of unlawful possession of in- 
toxicating liquor, it is absolutely neces- 
sary that former conviction or plea of 
guilty be proven by state, and this is best 
shown by introduction of judgment of con- 
viction although judgment may show dis- 
missal of other charges against defendant. 
Outlaw v. State, 208 Miss. 13, 43 So. 2d 
661 (1949). 

In prosecution for second offenses, as to 
unlawful possession of intoxicating li- 
quors, it is proper to show first conviction 
by record of first conviction identified by 
justice of peace who succeeded one who 
tried defendant, as succeeding justice is 
custodian of record and proper witness to 
identify it and all docket entries made by 
his predecessor. Outlaw v. State, 208 Miss. 
13, 43 So. 2d 661 (1949). 

Affidavit is void and judgment of convic- 
tion of second offense of possession of 
intoxicating liquors is invalid when affida- 
vit does not specifically refer to this sec- 
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tion [Code 1942, § 2613], since statute 
requires that the second and third convic- 
tions must be "under this section [Code 
1942, § 2613]." Riley v. State, 204 Miss. 
562, 37 So. 2d 768 (1948). 

The issue as to a prior conviction is not 
whether the accused was therein properly 
convicted, but whether as an affirmative 
matter he was finally convicted. Vincent v. 
State, 200 Miss. 423, 27 So. 2d 556 (1946). 

Authentication by a justice of the peace 
in form substantially that provided by 
Code 1942, § 1725, is sufficient evidence 
of prior conviction if the authenticated 
record shows former charge, issuance of 
warrant, trial, plea of guilty, fine and 
payment of fine; it is not necessary to 
introduce a complete transcript as on ap- 
peal from the first conviction. Vincent v. 
State, 200 Miss. 423, 27 So. 2d 556 (1946). 

Conviction as a second offender hereun- 
der is not precluded by the two year stat- 
ute of limitations by reason of the fact that 
the prior conviction charged occurred 
more than two years prior to the indict- 
ment therefor, since the limitation applies 
solely to prosecutions and does not oper- 
ate to recast the status of a defendant as a 
prior offender. McGowan v. State, 200 
Miss. 270, 25 So. 2d 131 (1946), error 
overruled, 200 Miss. 281, 26 So. 2d 70 
(1946). 

Conviction as a second offender under 
this statute may not be predicated upon a 
prior conviction under a city ordinance. 
Trivillion v. State, 195 Miss. 308, 15 So. 2d 
285 (1943). 

Conviction of defendant for an offense 
hereunder as a second offender could not 
stand, although the jury necessarily found 
the defendant guilty of the subsequent 
offense and therefore in any event punish- 
able thereunder. Trivillion v. State, 195 
Miss. 308, 15 So. 2d 285 (1943). 

Notwithstanding the repeal of the for- 
mer statute on this subject by § 2, Code 
1930, with respect to the question of gra- 
dation of punishment for repeating offend- 
ers, such former statute must be consid- 
ered by way of aid to a proper construction 
or interpretation of this section [Code 
1942, § 2613] which took its place. 
Millwood v. State, 190 Miss. 750, 1 So. 2d 
582 (1941), affd, 6 So. 2d 619 (Miss. 
1942). 



When the procedure seeks to hold the 
accused as a repeating offender, it must be 
charged in the affidavit or indictment and 
shown by the proof that previously to the 
commission of the offense then being pros- 
ecuted, the accused had been convicted of 
a distinct prior offense or offenses under 
the statute, as against the contention that 
this section [Code 1942, § 2613] now re- 
quires for a felony charge that there shall 
only have been two previous convictions, 
even though the three offenses may have 
been committed on the same day and 
before any conviction for either of them. 
Millwood v. State, 190 Miss. 750, 1 So. 2d 
582 (1941), affd, 6 So. 2d 619 (Miss. 
1942). 

Where the prosecution sought to charge 
the defendant with a felony grounded 
upon a third offense hereunder, and the 
proof failed to show two distinct prior 
convictions before the offense for which he 
was then being prosecuted, the conviction 
would be reversed and remanded in its 
entirety rather than a reversal only as to 
the felony sentence and a remand for the 
proper sentence as a misdemeanor. 
Millwood v. State, 190 Miss. 750, 1 So. 2d 
582 (1941), affd, 6 So. 2d 619 (Miss. 
1942). 

Evidence insufficient to show conviction 
of prior offenses under statute. Williams v. 
State, 125 Miss. 347, 87 So. 672 (1921). 

Indictment properly set forth the two 
former convictions and records thereof 
were admissible. Robinson v. State, 109 
Miss. 284, 68 So. 249 (1915). 

First offense must have been under this 
statute to authorize conviction for second 
offense. Boroum v. State, 105 Miss. 887, 
63 So. 297 (1913), error overruled, 105 
Miss. 893, 63 So. 457 (1913). 

20. Punishment. 

Where the maximum permissible sen- 
tence is three months, a 90 day sentence 
which will run during February is im- 
proper. Warbington v. State, 234 Miss. 
743, 107 So. 2d 578 (1958). 

A defendant, represented by brother of 
the judge, who gave the defendant a maxi- 
mum penalty on conviction of the unlaw- 
ful sale of intoxicating liquor, had been 
denied a fair and impartial trial. Barnes v. 
State, 220 Miss. 248, 70 So. 2d 920 (1954). 



1152 



Intoxicating Beverage Offenses 



§ 97-31-27 



Where defendant pleaded guilty to first 
offense of possession of intoxicating li- 
quors, a misdemeanor, at a term of court 
which expired without imposition of sen- 
tence and the court thereafter sentenced 
defendant for confinement of two years on 
the mistaken belief that defendant was 
convicted as third offender, he was not 
entitled to a habeas corpus since the cus- 
tody by the sheriff was proper to the 
extent that the defendant was made an- 
swerable to the court in further proceed- 
ings to impose sentence as for the misde- 
meanor. White v. State, 214 Miss. 235, 58 
So. 2d 510 (1952). 

Subdivision (b), in failing to fix a maxi- 
mum fine, is incomplete and brings into 
effect Code 1942, § 2562, fixing a maxi- 
mum fine of $500 for misdemeanors where 
no other statute prescribes penalty. Jen- 
kins v. State, 207 Miss. 281, 42 So. 2d 198 
(1949). 

Where fine greater than that permitted 
by Code 1942, § 2562, providing for maxi- 
mum penalties in misdemeanors was im- 
posed for violation of subdivision (b) of 
this section [Code 1942, § 2613], supreme 
court, upon reversal, would remand cause 
to trial court for imposition of sentence. 
Jenkins v. State, 207 Miss. 281, 42 So. 2d 
198 (1949). 

A judgment imposing a fine of $500 and 
sentence of 120 days' imprisonment on 
conviction of unlawful possession of in- 
toxicating liquors was improper, but, it 
being apparent that the trial court had 
intended to fix the maximum penalty but 
exceeded it by one month, the supreme 
court reduced the sentence to that autho- 
rized by the statute, leaving the fine 
standing and fixing the imprisonment at 
three months. Crosby v. State, 8 So. 2d 
464 (Miss. 1942). 

Under statute providing maximum im- 
prisonment for possession of intoxicating 
liquor, "month" meant calendar month, in 
computing which, time must be reckoned 
by looking at calendar and not by counting 
days. Where beginning is not coincident 
with first day of calendar month, month is 
computed to day numerically correspond- 
ing thereto in following month less one, if 
following month has so many days, and if 
not to last day thereof. Langley v. State, 
154 So. 544 (Miss. 1934). 



Where bail bond required accused to 
surrender to sheriff within one week after 
judgment of affirmance by supreme court 
was certified to circuit court, and sugges- 
tions of error in affirmance were overruled 
June 5, accused's sentence of ninety days 
would not include month of February, and 
was not invalid as exceeding maximum of 
three calendar months. Langley v. State, 
154 So. 544 (Miss. 1934). 

Sentence imposing fine and jail term on 
conviction for selling liquor, in accordance 
with law later held unconstitutional, will 
be set aside. Thomas v. State, 150 Miss. 
504, 117 So. 119 (1928). 

Accused tried for first offense cannot be 
imprisoned for 6 months under Laws 
1912, ch. 214. Gaston v. State, 107 Miss. 
484, 65 So. 563 (1914). 

Bond for good behavior may be required 
of one convicted third time of violation of 
liquor law. Caldwell v. State, 87 Miss. 420, 
39 So. 896 (1906). 

Fine of $200 and imprisonment for 3 
months in county jail for violation of local 
option act, not excessive. Haynes v. State, 
23 So. 182 (Miss. 1898). 

21. Former acquittal or conviction. 

Where the record in a criminal proceed- 
ing charging the defendant with the un- 
lawful sale of intoxicating liquors showed 
a confusion of jurisdiction as to whether 
the trial magistrate acted as a police jus- 
tice or as an ex officio justice of the peace, 
the conviction could not be sustained since 
because of such confusion the defendant 
would not be in a position to make a plea 
of former conviction or former acquittal 
against a further prosecution for violation 
either of the city ordinance or of the state 
laws. Wright v. City of Belzoni, 188 Miss. 
334, 194 So. 919 (1940). 

To avail of a former acquittal for unlaw- 
ful retailing, the record must be intro- 
duced and the identity of the offense 
shown by evidence aliunde. Brown v. 
State, 72 Miss. 95, 16 So. 202 (1894). 

22. Appeal. 

Upon an appeal from a conviction of 
unlawful possession of intoxicating liquor, 
defendant's contention, made for the first 
time in the supreme court, that the circuit 
court had no jurisdiction on an appeal 
from a justice of the peace court because 
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there was no certified copy of the proceed- 
ings had in the justice of the peace court 
could not avail defendant whose only ob- 
jection made to the transcript at the time 
of the trial was that it was not under seal 
by the justice of the peace. Jones v. State, 
230 Miss. 887, 94 So. 2d 234 (1957), over- 
ruled on other grounds, Mattox v. State, 
243 Miss. 402, 137 So. 2d 920 (1962). 

Where defendant convicted under this 
section [Code 1942, § 2613] perfects an 
appeal from a justice court to circuit court, 
and on return day, defaults, the circuit 
court may dismiss such appeal and order 
a writ of procedendo to the lower court 
without determining validity of the pro- 
ceedings. Hegwood v. State, 208 Miss. 517, 
44 So. 2d 850 (1950). 

On appeal from conviction of unlawful 
possession of intoxicating liquor all su- 
preme court can grant defendant is new 
trial where evidence against him was so 
lacking in weight that court is justified in 
reversing case and defendant failed to ask 
for directed verdict in lower court at end of 
all evidence for both sides but incorpora- 
tion in motion for new trial ground that 
verdict of jury was against overwhelming 
weight of evidence. Faust v. State, 43 So. 
2d 379 (Miss. 1949). 

The right of a defendant, convicted of 
unlawfully possessing intoxicating liquor, 
to appeal upon the record, and to stand 
thereon, was not affected by his failure to 
give timely notice to the court reporter to 
transcribe the notes of the evidence, 
where the transcript of the testimony was 
nevertheless sent up with the record, and 
he filed the proper bond; and such omis- 
sion, regardless of its effect upon the right 
of the appellant to avail of the reporter's 
transcript, did not justify a summary dis- 
missal of his appeal. Redmond v. City of 
McComb, 192 Miss. 61, 4 So. 2d 494 
(1941). 

23. Miscellaneous. 

Forfeiture applies when the prohibition 
law is violated using a vehicle for conceal- 
ing or transporting of liquor in excess of 6 
gallons; the burden is upon the State to 
prove that the forfeiture comes within the 
statute imposing liability by a preponder- 
ance of the evidence. Thus, an automobile 
which was used by the defendant to trans- 
port more than 6 gallons of intoxicating 



liquor into a "dry" county, was subject to 
forfeiture following the defendant's con- 
viction for unlawful possession of intoxi- 
cating liquor in violation of this section. 
Mississippi State Tax Comm'n v. One (1) 
1984 Black Mercury Grand Marquis, 568 
So. 2d 707 (Miss. 1990). 

In determining whether a juror is "dis- 
qualified" within the meaning of § 13- 
5-67 when he or she has withheld infor- 
mation or misrepresented material facts 
on voir dire examination, the test is 
whether the juror withheld substantial 
information or misrepresented material 
facts in the face of a clearly worded ques- 
tion which was relevant to the case at bar. 
Voir dire examination is often the most 
crucial crucible in forging the primary 
instrument of justice-the fair and impar- 
tial jury. When offering challenges for 
cause and challenges peremptory, parties 
and their lawyers must rely on the objec- 
tive candor and responsiveness of prospec- 
tive jurors, and nothing turns on who asks 
the question, so long as it was clearly 
worded. Following a jury's verdict, where 
a party shows that a juror withheld sub- 
stantial information or misrepresented 
material facts, and where a full and com- 
plete response would have a provided a 
valid basis for challenge for cause, the 
trial court must grant a new trial; preju- 
dice is presumed. Where, as a matter 
common experience, a full and correct 
response would have provided the basis 
for a peremptory challenge, not rising to 
the dignity of a challenge for cause, the 
courts have greater discretion, though a 
discretion that should always be exercised 
against the backdrop of the duty to secure 
to each party trial before a fair and impar- 
tial jury. Thus, in a prosecution for felony 
sale of alcoholic and intoxicating bever- 
ages, the circuit court's action in removing 
a juror was within the scope of its author- 
ity where the juror failed to respond on 3 
separate occasions during voir dire to de- 
fense counsel's questions as to whether 
any prospective juror or any "relative or 
member of the juror's immediate family" 
had been involved in a criminal proceed- 
ing, and the juror's husband had 2 liquor- 
related criminal convictions. Myers v. 
State, 565 So. 2d 554 (Miss. 1990). 

A person charged with unlawful posses- 
sion of intoxicating liquor need not wait 
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until he has actually been fined or com- 
mitted to jail before he can exercise his 
rights to contest the constitutionality of 
discrimination which he alleges has been 
practiced against him, for the controlling 
question is whether he has sustained or is 
immediately in danger of sustaining some 
direct injury as the result of the enforce- 
ment of a statute he contends is illegal. 
State v. Wood, 187 So. 2d 820 (Miss. 1966). 

In a prosecution for unlawful possession 
of intoxicating liquors, where defendant 
moved that the jury panel be quashed on 
the ground of prejudice and showed that 
one of the jurors was related to the sheriff 
and a state witness, the circuit court com- 
mitted no error in disposing of the motion 
by dismissing the juror. Smith v. State, 
219 Miss. 741, 69 So. 2d 837 (1954). 

Overruling of motion to withdraw plea 
of guilty after conviction of unlawful pos- 
session of intoxicating liquor and to enter 
plea of not guilty was proper where mo- 
tion did not allege defendant was innocent 
of the offense charged or any facts upon 
which innocence could be assumed or a 
legal defense predicated. Edwards v. 
State, 209 Miss. 325, 46 So. 2d 790 (1950). 

One accused of unlawful possession of 
intoxicating liquor did not come within 
the protection of Code 1942, §§ 2634 to 
2638 inclusive, on the theory that she was 
ill and that her attending physician had 
prescribed whisky as a stimulant, where 
physician issued no written prescription 
and it did not appear where or from whom 
accused obtained the whisky. Conner v. 
State, 196 Miss. 335, 17 So. 2d 527 (1944). 

A provision of statute permitting sale of 
intoxicating liquor under certain condi- 
tions, to be effective only in county elect- 
ing to come under it, is not unconstitu- 
tional as delegation of legislative power as 
applied to prosecution under law allegedly 
repealed thereby. Stewart v. State, 179 
Miss. 31, 174 So. 579 (1937). 

Eighteenth amendment and Volstead 
Act do not supersede or abrogate existing 



state prohibition law. Meriwether v. State, 
125 Miss. 435, 87 So. 411 (1921). 

A proceeding for the seizure and de- 
struction of intoxicating liquors unlaw- 
fully kept can be instituted only before a 
justice of the peace, who is required to 
destroy all liquor so seized for which no 
claim is made. Holberg Mercantile Co. v. 
State, 95 Miss. 21, 48 So. 622 (1909). 

Sale of intoxicating liquor disguised un- 
der unusual and unfamiliar labels, not 
encouraged by courts. Bacot v. State, 94 
Miss. 225, 48 So. 228, 136 Am. St. R. 574 
(1909). 

Every sale without license presumed in 
violation of law. Goode v. State, 87 Miss. 
495, 40 So. 12 (1906). 

II. UNDER FORMER LAW. 

24. Advertising of liquors prohibited. 

Former § 97-31-1 was an unconstitu- 
tional infringement of commercial free 
speech. Dunagin v. City of Oxford, 701 
F.2d 335 (5th Cir. 1983), reh'g granted, 
701 F.2d 336 (5th Cir. 1983), on reh'g, 718 
F.2d 738 (5th Cir. 1983), cert, denied, 467 
U.S. 1259, 104 S. Ct. 3553, 82 L. Ed. 2d 
855 (1984). 

Mississippi's intrastate liquor advertis- 
ing ban, former §§ 97-31-1 et seq., vio- 
lated Mississippi Media Businesses' First 
Amendment guaranty of freedom of 
speech, where the law did little to directly 
advance the government's interest of pro- 
moting health and safety for Mississippi 
residents, in light of uncontradicted evi- 
dence that Mississippi residents were lit- 
erally inundated with liquor advertise- 
ments from sources originating outside 
the state. Lamar Outdoor Adv., Inc. v. 
Mississippi State Tax Comm'n, 701 F.2d 
314 (5th Cir. 1983), on reh'g, 718 F.2d 738 
(5th Cir. 1983), cert, denied, 467 U.S. 
1259, 104 S. Ct. 3553, 82 L. Ed. 2d 855 
(1984), cert, denied, 467 U.S. 1259, 104 S. 
Ct. 3554, 82 L. Ed. 2d 855 (1984). 



RESEARCH REFERENCES 



ALR. Operation and effect, in dry terri- or possession for sale of intoxicating li- 
tory, of general state statute making sale quor, without a license, an offense. 8 
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A.L.R.2d 750. 

Provision as to sale of liquor to women 
as affecting validity of regulatory statute. 
9 A.L.R.2d 541. 

Evidence of identity for purposes of 
statute as to enhanced punishment in 
case of prior conviction. 11 A.L.R.2d 870. 

Validity and construction of measure 
prohibiting retail alcoholic beverage seller 
from furnishing free food or drink. 66 
A.L.R.2d 758. 

Homicide: Criminal liability for death 
resulting from unlawfully furnishing in- 
toxicating liquor or drugs to another. 32 
A.L.R.3d 589. 



Construction of statute or ordinance 
making it an offense to possess or have 
alcoholic beverages in opened package in 
motor vehicle. 35 A.L.R.3d 1418. 

Chronological or procedural sequence of 
former convictions as affecting enhance- 
ment of penalty under habitual offender 
statutes. 7 A.L.R.5th 263. 

Am Jur. 45 Am. Jur. 2d, Intoxicating 
Liquors §§ 1 et seq. 

CJS. 48 C.J.S., Intoxicating Liquors 
§§ 311, 313, 324, 380. 

Practice References. Young, Trial 
Handbook for Mississippi Lawyers 
§ 19:19. 



§ 97-31-29. Sale, possession, etc. of intoxicating beverages 
prohibited; agent or assistant of seller or buyer punished. 

If any person shall act as agent or assistant of either the seller or 
purchaser, in effecting the sale of any liquor, bitters or drinks, the sale of which 
is forbidden under this chapter, he shall be guilty of a misdemeanor and on 
conviction shall be fined not less than one hundred dollars, or be imprisoned in 
the county jail not less than thirty days, or both. 

SOURCES: Codes, 1892, § 1604; 1906, § 1771; Hemingway's 1917, § 2103; 1930, 
§ 1990; 1942, § 2629; Laws, 1890, p. 71; Laws, 1908, ch. 115. 



Cross References — Unlawful possession of alcoholic beverages or related personal 
property, see § 67-1-17. 
Accessories before the fact, see § 97-1-3. 

Solicitation of unlawful orders for intoxicating liquors, see § 97-31-49. 
Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 



JUDICIAL DECISIONS 



1. Validity. 

2. Construction and application. 

1. Validity. 

This section [Code 1942, § 2629] is con- 
stitutional. Sinclair v. State, 87 Miss. 330, 
39 So. 522, 112 Am. St. R. 446 (1905). 

2. Construction and application. 

Accused who was not acting as agent for 
seller did not violate law by aiding pur- 
chaser. Harris v. State, 113 Miss. 457, 74 
So. 323 (1917). 

Fact that accused purchased liquor 
jointly with another did not alter nature of 
the offense. Simmons v. State, 102 Miss. 
605, 59 So. 849 (1912). 



Where accused is not charged with sell- 
ing liquor, the place where sale was actu- 
ally consummated is immaterial. Powell v. 
State, 96 Miss. 608, 51 So. 465 (1910). 

Where accused wrote his name on blank 
piece of paper and delivered it to others 
who gave it to the express agent with 
$3.50 and received whisky from the agent, 
this constituted sale by accused though no 
word had passed between any of parties. 
Bennett v State, 87 Miss. 803, 40 So. 554 
(1906). 

Indictment charging defendant with 
having assisted a third person to buy 
whisky in a place outside the state 
charged no offense. Sinclair v. State, 87 
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Miss. 330, 39 So. 522, 112 Am. St. R. 446 
(1905); Anderson v. State, 109 Miss. 521, 
68 So. 770 (1915). 

Person engaged in liquor business in 
Louisiana who took orders and collected 
purchase-price for whisky in Mississippi 



which subsequently was delivered to ex- 
press company in Louisiana for transpor- 
tation and delivery, violated the statute. 
Sinclair v. State, 87 Miss. 330, 39 So. 522, 
112 Am. St. R. 446 (1905). 



RESEARCH REFERENCES 



CJS. 48 C.J.S., Intoxicating Liquors 
§ 339. 

§ 97-31-31. Sale, possession, etc. of intoxicating beverages 
prohibited; connivance by owner, occupant, etc. of house or 
boat where liquor kept. 

Every owner, lessee, sub-lessee, or occupant of any boat, house, outhouse, 
or other building, or tenement in which the liquors described in Section 
97-31-27 are unlawfully kept, sold, bartered, or given away, shall be guilty of 
a misdemeanor, if he shall connive therein, directly or indirectly, in any 
manner, or shall fail to give information thereof when he knows of the same, or 
of circumstances indicating the same, to some conservator of the peace. Proof 
of an unlawful keeping of such liquors, or of an unlawful sale, barter, or giving 
away thereof, in such building, shall constitute presumptive evidence of a 
violation of this section by any owner, lessee, sub-lessee, or occupant who has 
not given the information herein required. Any person convicted of violating 
the provisions of this section shall be fined not less than one hundred dollars, 
nor more than five hundred dollars, or be imprisoned in the county jail not less 
than one week nor more than three months, or by both such fine and 
imprisonment. 

SOURCES: Codes, 1857, ch. 20, art. 21; 1871, § 2694; 1880, § 1117; 1892, § 1598; 
1906, § 1764; Hemingway's 1917, § 2100; 1930, § 1987; 1942, § 2626. 

Cross References ■ — Unlawful possession of alcoholic beverages or related personal 
property, see § 67-1-17. 

Temporary injunction against nuisance, see § 95-3-11. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 



JUDICIAL DECISIONS 



1. In general. 

The trial and acquittal of the owner on 
the charge of unlawfully selling, is not a 
bar to a subsequent prosecution for con- 
niving at a sale, although both prosecu- 
tions be predicated on the same sale. Car- 
roll v. State, 80 Miss. 349, 31 So. 742 
(1902). 



On the trial of a storekeeper for conniv- 
ing at a sale by his clerk, it being shown 
that the clerk sold what appeared to be 
whisky, evidence that the clerk besought a 
witness to withhold the transaction from 
the grand jury is admissible, as it tends to 
show that the liquor sold was whisky, 
although the sale did not occur in the 
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presence or hearing of defendant. Carroll nived thereat, if he failed to give informa- 

v. State, 80 Miss. 349, 31 So. 742 (1902). tion thereof to some conservator of the 

Proof of sale by another constitutes pre- peace. Carroll v. State, 80 Miss. 349, 31 

sumptive evidence that the owner con- So. 742 (1902). 

RESEARCH REFERENCES 

CJS. 48 C.J.S., Intoxicating Liquors Handbook for Mississippi Lawyers 
§ 376, 377 and 379. § 19:19. 

Practice References. Young, Trial 

§ 97-31-33. Sale, possession, etc. of intoxicating beverages 
prohibited; exceptions; records to be kept by carrier; excep- 
tions may be relied upon as defense. 

Nothing in this chapter shall make it unlawful: 

(a) For any minister or priest of any religious sect or denomination in 
actual charge of a church, religious order or congregation to order, purchase, 
and have shipped, transported and delivered, wine for sacramental pur- 
poses, nor for any common carrier to ship, transport, carry or deliver wine for 
said purposes to any such minister or priest, nor for any such minister or 
priest to have, receive, control or possess wine for sacramental purposes, but 
the said wine shall remain in the possession of such minister or priest save 
when the wine is being administered in the sacramental service or in the 
service in commemoration of the Lord's Supper. 

(b) For any practicing physician, who is the sole proprietor of a 
drugstore, any licensed druggist, wholesale druggist, pharmacist, manufac- 
turer, college, medical or pharmaceutical college, public or charity hospital, 
or state institution or chemists or bacteriologists, to order, purchase and 
have shipped and delivered, or to have, receive and possess, nor for any 
common carrier to transport, ship and deliver to any of said persons, firms, 
corporations or institutions grain or pure alcohol for any purpose now 
permitted by the laws of the state, to any such person, college, hospital, or 
institution, and to be used only for medicinal, mechanical, and scientific 
purposes not contravening in any way the prohibition laws of this state. Nor 
for any dentist to order, purchase, nor for any dentist to have, control, receive 
and possess alcohol as is herein provided in the case of a physician. 

(c) But, records shall be kept by the carrier, or delivering party, of such 
wines for sacramental purposes, and of all such alcohol and statement 
thereof shall be filed with the clerk of the circuit court as provided by law. 

(d) The exceptions defined in this section may be relied upon as a 
defense and the burden of establishing the same shall be upon the person 
claiming the benefits thereof. 



SOURCES: Codes, Hemingway's 1921 Supp. §§ 2163m, 2163n; 1930, §§ 2012, 
2013; 1942, §§ 2651, 2652; Laws, 1918, ch. 189. 
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Cross References — Prohibition of alcoholic beverages except as authorized by law, 
see § 67-1-9. 

Unlawful possession of alcoholic beverages or related personal property, see § 67-1- 
17. 

Sale of certain alcoholic preparations and extracts, see §§ 97-31-5 et seq. 

Lawful ownership of distillery or still, see § 97-31-23. 

Sales by druggists, see §§ 97-31-37 through 97-31-45. 

Another section derived from same 1942 code sections, see § 99-7-29. 



JUDICIAL DECISIONS 



1. In general. 

In charging offense of unlawful posses- 
sion of wine, it is not necessary to negative 
exception of homemade wine, and state is 
not required to prove that wine was not 
homemade wine used for domestic and 
household purposes only. Forbert v. State, 
179 Miss. 66, 174 So. 248 (1937). 

Indictment charging unlawful posses- 
sion of still held not demurrable because it 
did not show it was a whisky still. Powe v. 
State, 176 Miss. 455, 169 So. 763 (1936). 



Indictment for possession need not 
negative exceptions in statute. Frazier v. 
State, 141 Miss. 18, 106 So. 443 (1925). 

An indictment for unlawful possession 
of a still must negative exceptions. State v. 
Speaks, 132 Miss. 159, 96 So. 176 (1923); 
Dawsey v. State, 136 Miss. 18, 100 So. 526 
(1924); State v. Clark, 145 Miss. 207, 110 
So. 447 (1926). 



RESEARCH REFERENCES 



Am Jur. 45 Am. Jur. 2d, Intoxicating 
Liquors §§ 1 et seq. 



§ 97-31-35. Sale, possession, or use of alcoholic beverages 
within facilities; employee knowledge; punishment for vio- 
lations. 

(1) It is unlawful for any person to sell within, bring to, or be in possession 
of, in any correctional facility or convict camp within the state or any county, 
municipal or other jail within the state, except as authorized by this chapter, 
any alcoholic beverage including any vinous, spirituous, malt or intoxicating 
liquor, or intoxicating drinks which if drunk to excess will produce intoxication. 

(2) It is unlawful for any person who is the keeper or officer in charge of 
the facility, camp or jail, or who is employed in or about the facility, camp or jail 
to knowingly permit any alcoholic beverage to be sold, possessed or used 
therein contrary to law. 

(3) Any person who violates the provisions of this section and is convicted 
shall be fined up to Ten Thousand Dollars ($10,000.00) and be punished by 
imprisonment for not less than two (2) years, nor more than five (5) years; and 
that person will not be eligible for probation, parole, suspension of sentence, 
earned time allowance or other reduction of sentence. 



SOURCES: Codes, 1857, ch. 20, art. 22; 1871, § 2695; 1880, § 1118; 1892, § 1599; 
1906, § 1765; Hemingway's 1917, § 2101; 1930, § 1988; 1942, § 2627; Laws, 
1998, ch. 391, § 4, eff from and after July 1, 1998. 
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Cross References — Offense of furnishing offenders alcoholic beverages, controlled 
substances, narcotic drugs, or weapons or deadly weapons, see §§ 47-5-191 through 
47-5-195. 

Unlawful possession of alcoholic beverages and related personal property, see 
§ 67-1-17. 

RESEARCH REFERENCES 

ALR. Validity, construction, and appli- penal or correctional institution. 45 
cation of state statute criminalizing pos- A.L.R.5th 767. 
session of contraband by individual in 

§ 97-31-37. Sale of alcohol by druggists; certain sales by retail 
and wholesale druggists permitted. 

Any licensed retail druggist in this state may sell in the manner herein set 
out pure alcohol for medicinal purposes only; grain alcohol to chemists and 
bacteriologists actually engaged in scientific work and for the purpose of being 
used only in such work; and wine to be used for sacramental purposes only; 
provided that the wholesale druggists domiciled and doing business in this 
state may sell pure alcohol in quantities not less than one gallon to licensed 
retail druggists, and to licensed and practicing physicians, and to public or 
charity hospitals, and to medical or pharmaceutical colleges, but all wholesale 
druggists shall make and preserve for two years after such sales a complete 
record of sales of alcohol which shall at all times be open for inspection to any 
conservator of the peace of the county; and provided further, that nothing in 
this chapter shall be construed to prohibit the manufacture or sale of wood and 
denatured alcohol for art, scientific and mechanical purposes. A person shall 
not be deemed a licensed retail druggist within the meaning of this section by 
reason of being a licensed physician or pharmacist. 

SOURCES: Codes, Hemingway's 1917, § 2114; 1930, § 1995; 1942, § 2634; Laws, 
1908, ch. 113. 

Cross References — Local option alcoholic beverage control law, see §§ 67-1-1 et 

seq. 

Prohibition of alcoholic beverages except as authorized by law, see § 67-1-9. 
Regulation of sale of alcoholic beverages, generally, see §§ 67-3-1 et seq. 
Sale, etc., of denatured alcohol, see § 97-31-17. 

Exceptions to unlawful sale, possession, etc., generally, see § 97-31-33. 

JUDICIAL DECISIONS 



1. In general. 

One accused of unlawful possession of 
intoxicating liquor did not come within 
the protection of Code 1942, §§ 2634 to 
2638 inclusive, on the theory that she was 
ill and that her attending physician had 
prescribed whisky as a stimulant, where 
physician issued no written prescription 



and it did not appear where or from whom 
accused obtained the whisky. Conner v. 
State, 196 Miss. 335, 17 So. 2d 527 (1944). 

A defendant's drugstore would not be 
abated as a common nuisance on the 
ground that alcohol was sold in violation 
of the statute prohibiting any licensed 
retail drugstore from selling "pure" alco- 
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hoi for medicinal purposes except on writ- 
ten prescription of a physician, where the 
suit was brought by the district attorney 
for the recovery of the tax imposed for 
selling or giving away liquors unlawfully, 
and to obtain an injunction suppressing 
the business as a nuisance. State ex rel. v. 
Carr, 191 Miss. 659, 4 So. 2d 237 (1941). 



In an action involving the alleged illegal 
sale of intoxicating liquors, the state 
chemist testified that the preparations 
sold by the defendant contained 82 per 
cent alcohol, whereas, "pure" alcohol 
would run from 98 per cent to 100 per 
cent. State ex rel. v. Carr, 191 Miss. 659, 4 
So. 2d 237 (1941). 



RESEARCH REFERENCES 



CJS. 48 C.J.S., Intoxicating Liquors 
§ 140. 

§ 97-3 1-39, Sale of alcohol by druggists; medicinal purposes; 
physician's certificate. 

No sale of pure alcohol for medicinal purposes shall be made except upon 
the written prescription of a licensed and practicing physician of this state, 
who, before writing such prescription shall have made an actual examination 
of the patient for whom the prescription is issued, which prescription shall be 
dated and signed by the physician and shall be in substantially the following 
form: 

"State of Mississippi, County, I a regularly licensed and 

practicing physician under the laws of this state, do hereby certify that I have 

examined a patient in my charge, and hereby prescribe for the use of 

said patient of pure alcohol, and I certify that the use thereof is 

necessary to alleviate or cure the illness or disease from which such patient is 
suffering. Dated " 

, M. D. 

No prescription shall be filled hereunder except upon the day upon which 
it is issued or the following day, and no more than half a pint of alcohol shall 
be furnished on any one prescription, and when such prescription is filled it 
shall not be refilled, but shall be delivered to the druggist filling the same, and 
at the end of the month in which the same is filed shall be filed by such druggist 
in the office of the circuit clerk of the county. In towns having a population of 
1,000 or more the physician's prescription shall not be filled at any drug store 
of which he is the proprietor, or in which he has a financial interest, either as 
partner, stockholder, or otherwise. 

Any person purchasing alcohol for any purpose set out in this section, for 
which a prescription is not required herein, shall first sign a written or printed 
statement properly dated and deliver the same to the druggist, stating his 
name, residence and occupation, and the purpose for which he intends to use 
said alcohol. 



SOURCES: Codes, Hemingway's 1917, § 2115; 1930, § 1996; 1942, § 2635; Laws, 
1908, ch. 113. 
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JUDICIAL DECISIONS 

1. In general. prescribed whisky as a stimulant, where 

One accused of unlawful possession of physician issued no written prescription 

intoxicating liquor did not come within and it did not appear where or from whom 

the protection of Code 1942, §§ 2634 to accused obtained the whisky. Conner v. 

2638 inclusive, on the theory that she was State, 196 Miss. 335, 17 So. 2d 527 (1944). 
ill and that her attending physician had 

RESEARCH REFERENCES 

CJS. 48 C.J.S., Intoxicating Liquors 
§ 99. 

§ 97-31-41. Sale of alcohol by druggists; wine for sacramental 
purposes. 

It shall be unlawful to sell wine for sacramental purposes except to a 
minister, pastor, priest, or officer of a regularly organized church or religious 
congregation, and before such a sale is made, the person desiring to make such 
purchase shall sign and deliver to the druggist a written or printed statement 
giving his name, residence, and the name and location of the church for which 
the wine is purchased, and shall certify that it is purchased in good faith to be 
used only for sacramental purposes. 

SOURCES: Codes, Hemingway's 1917, § 2116; 1930, § 1997; 1942, § 2636; Laws, 
1908, ch. 113. 

Cross References — Regulation of sale of light wines, etc., generally, see §§ 67-3-1 

et seq. 

Exceptions to unlawful sale, possession, etc., generally, see § 97-31-33. 

RESEARCH REFERENCES 

Am Jur. 45 Am. Jur. 2d, Intoxicating 
Liquors § 72. 

§ 97-31-43. Sale of alcohol by druggists; statement of sales or 
prescriptions to be filed with circuit clerk; filing fee. 

All statements or prescriptions required by this chapter shall be delivered 
at the end of the month in which they were given or within five days thereafter 
to the circuit clerk of the county in which the sale was made and shall be filed 
and preserved by the circuit clerk in his office for a period of not less than two 
years, and shall moreover be promptly listed and indexed in a book kept for 
that purpose, which shall show the name of the druggist making the sale, the 
name of the purchaser, the date of the statement or prescription and the 
quantity of alcohol purchased. The original statement or prescription with the 
certificate of the circuit clerk endorsed thereon, showing that it has been 
registered, or a certified copy of such record, shall be prima facie evidence in 
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any prosecution, suit or proceeding of the facts recited therein. The circuit 
clerk for filing and registering each statement or prescription, shall be entitled 
to a fee of ten cents, which shall be paid by the druggist filing the same. 

SOURCES: Codes, Hemingway's 1917, § 2117; 1930, § 1998; 1942, § 2637; Laws, 
1908, ch. 113. 

JUDICIAL DECISIONS 

1. In general. no bearing on revoking suspension of sen- 

Statute requiring statement of sales of tence after two years. Bolton v. State, 166 
alcohol to be kept on file for two years had Miss. 290, 146 So. 453 (1933). 

§ 97-31-45. Sale of alcohol by druggists; penalties for certain 
violations. 

Any physician who signs or issues any prescription containing any false 
statement; any druggist who shall sell any alcohol or shall fill any prescription 
for alcohol in anywise other than herein allowed, or shall refill any prescription 
for alcohol or who shall fail to file a prescription filled by him in the office of the 
circuit clerk within the time prescribed; any person who shall obtain alcohol or 
wine for any purpose authorized herein and who shall convert the same to any 
other use; shall be guilty of a misdemeanor and shall, on conviction, be fined 
not less than fifty dollars, nor more than five hundred dollars, or be imprisoned 
in the county jail not less than one week, or more than three months, or both. 
But in no case of a conviction of any person for an offense under this section 
committed after a conviction and punishment for a former offense hereunder, 
shall the punishment be less than a fine of one hundred dollars nor more than 
provided in this section, or imprisonment in the county jail for not less than 
sixty days nor more than six months, or both, in the discretion of the court. 

SOURCES: Codes, Hemingway's 1917, § 2118; 1930, § 1999; 1942, § 2638; Laws, 
1908, ch. 113. 

Cross References — Suspension or revocation of physician's license, see § 73-25-27. 
Physician's certificate, see § 97-31-39. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

CJS. 48 C.J.S., Intoxicating Liquors 
§ 140. 

§ 97-31-47. Transportation of intoxicating liquors into or 
within state unlawful. 

It shall be unlawful for any transportation company, or any agent, 
employee, or officer of such company, or any other person, or corporation to 
transport into or deliver in this state in any manner or by any means any 
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spirituous, vinous, malt, or other intoxicating liquors or drinks, or for any such 
person, company, or corporation to transport any spirituous, malt, vinous, or 
intoxicating liquors or drinks from one place within this state to another place 
within the state, or from one (1) point within this state to any point without the 
state, except in cases where this chapter or Section 67-9-1 authorizes the 
transportation. 

SOURCES: Codes, Hemingway's 1921 Supp. § 2163a; 1930, § 2003; 1942, § 2642; 
Laws, 1918, ch. 189; Laws, 1996, ch. 417, § 13, eff from and after July 1, 1996. 

Cross References — Unlawful possession of alcoholic beverages and related 
personal property, and forfeiture thereof, see §§ 67-1-17, 67-1-18. 

Regulation of distribution of alcoholic beverages under local option alcoholic beverage 
control law, see §§ 67-1-41 et seq. 

Regulation of transportation of light wines and beer, see § 67-3-61. 

JUDICIAL DECISIONS 



1. In general. 

Under Webb-Kenyon act, states may 
prohibit such shipments. James Clark 
Distilling Co. v. Western Md. R. Co., 242 
U.S. 311, 37 S. Ct. 180, 61 L. Ed. 326, Am. 
Ann. Cas. 1917B,845 (1917). 

Where undisputed facts showed that 
neither taxicab owner nor chauffeur knew 
that passenger was using car to transport 
intoxicating liquors, and that the owner 
had not been negligent in employing the 
chauffeur, and had directed him not to use 
the car for such illegal purposes, the cir- 
cuit court could not order the car forfeited 



and destroyed. Aldinger v. State, 115 Miss. 
314, 75 So. 441 (1917). 

Delivery of liquor to boat in Louisiana 
for continuous passage into Mississippi 
was an interstate shipment and did not 
violate Code 1906, § 1771. American Ex- 
press Co. v. Miller, 104 Miss. 247, 61 So. 
306 (1913). 

Nonintoxicating beverage containing 
5.73% malt is within prohibition act 1908 
ch. 115 § 1. Purity Extract & Tonic Co. v. 
Lynch, 100 Miss. 650, 56 So. 316 (1911), 
aff'd, 226 U.S. 192, 33 S. Ct. 44, 57 L. Ed. 
184 (1912). 



RESEARCH REFERENCES 

Am Jur. 45 Am. Jur. 2d, Intoxicating CJS. 48 C.J.S., Intoxicating Liquors 
Liquors §§ 28 et seq., 270, 280, 298, 313, §§ 369-374. 
323, 351. 

§ 97-31-49. Solicitation of orders for liquors, etc. unlawful. 

It shall be unlawful for any person, firm or corporation in this state, in 
person, by letter, circular, or other printed or written matter, or in any other 
manner, to solicit or take order in this state for any liquors, bitters or drinks 
prohibited by the laws of this state to be sold, bartered, or otherwise disposed 
of. The inhibition t>f this section shall apply to such liquors, bitters and drinks, 
whether the parties intend that the same shall be shipped into this state from 
outside of the state, or from one point in this state to another point in this 
state. If such order be in writing, parol evidence thereof is admissible without 
producing or accounting for the absence of the original; and the taking or 
soliciting of such orders is within the inhibition of this section, although the 
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orders are subject to approval by some other person, and no part of the price is 
paid, nor any part of the goods is delivered when the order is taken. 

SOURCES: Codes, Hemingway's 1921 Supp. § 2163g; 1930, § 2006; 1942, § 2645; 
Laws, 1918, ch. 189. 

Cross References — One acting as agent in sale of liquor, see § 97-31-29. 

RESEARCH REFERENCES 

Am Jur. 45 Am. Jur. 2d, Intoxicating CJS. 48 C.J.S., Intoxicating Liquors 
Liquors § 246. § 339. 

§ 97-31-51. Witnesses; immunity from prosecution granted; 
penalty for refusing to testify. 

No person shall be excused from attending and testifying before a grand 
jury, or before any court, or in any cause or proceeding, criminal or otherwise, 
based upon or growing out of any alleged violation of this chapter, or any 
amendment thereof, on the ground and for the reason that the testimony or 
evidence, documentary or otherwise, required of him, may tend to criminate 
him or subject him to a penalty or forfeiture. But no person shall be prosecuted 
or subject to any penalty or forfeiture for or on account of any transaction, 
matter or thing, concerning which he may testify, or produce evidence, 
documentary or otherwise, before the grand jury, or any court; provided, that 
no person so testifying shall be exempt from prosecution or punishment for 
perjury in so testifying. Any person who shall neglect or refuse to so attend or 
testify, or to answer any lawful inquiry, or to produce books or other documen- 
tary evidence, if in his power to do so, shall be guilty of a misdemeanor, and, 
upon conviction thereof, shall be punished by a fine of not less than one 
hundred dollars or more than five hundred dollars, or by imprisonment for not 
more than ninety days, or by both such fines and imprisonment. 

SOURCES: Codes, 1906, § 1792; Hemingway's 1917, § 2106; 1930, § 1991; 1942, 
§ 2630. 

Cross References — Subpoena and swearing of witnesses before grand jury, see 
§ 13-5-63. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

Immunity of witnesses in intoxicating liquor proceedings, generally, see § 99-27-45. 

JUDICIAL DECISIONS 

1. In general. testimony admitted the sale of intoxicat- 

2. Proceedings before grand jury. ing liquors in connection with his mercan- 

3. Applicability to civil actions. tile business could not be prosecuted for 
1. In general. such offense, since by his confession of 

In view of this section [Code 1942, guilt he subjected himself to penalty and 
§ 2630] , a defendant, who by his own forfeiture of both his liquor business and 
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his mercantile business. Malouf v. Gully, 
187 Miss. 331, 192 So. 2 (1939). 

The immunity granted by this section 
[Code 1942, § 2630] is to a witness intro- 
duced by, and compelled to testify at the 
instance of, the state. Ivey v. State, 153 
Miss. 41, 120 So. 449 (1929). 

Defendant testifying on trial of another 
on behalf of the latter was not entitled to 
immunity from prosecution. Ivey v. State, 
153 Miss. 41, 120 So. 449 (1929). 

Law granting immunity held inappli- 
cable to information secured by county 
attorney while interrogating state witness 
preparatory to trial. Cook v. State, 150 
Miss. 304, 116 So. 598 (1928). 

Person testifying as to violation of pro- 
hibition laws is immune from prosecution 
for crime revealed by his testimony. State 
v. White, 140 Miss. 245, 105 So. 500 
(1925). 

Burden on defendant to establish facts 
constituting immunity. Hosey v. State, 
136 Miss. 5, 100 So. 577 (1924). 

Defendant testifying for jointly indicted 
defendant not entitled by reason thereof 
to immunity. Turnage v. State, 134 Miss. 
431, 99 So. 9 (1924). 

When accused entitled to immunity in 
prosecution for unlawful sale of intoxicat- 
ing liquors stated. Maxie v. State, 133 
Miss. 243, 97 So. 560 (1923). 

Party compelled to incriminate himself 
in preliminary trial of another held im- 
mune in prosecution. Griffin v. State, 127 
Miss. 315, 90 So. 81 (1921). 

2. Proceedings before grand jury. 

Where the defendant appeared before a 
grand jury which indicted him for the 
crime of unlawfully selling intoxicating 
liquor, defendant was not entitled to a 
claim of immunity inasmuch as he did not 
testify to anything pertaining to the sale 
of intoxicating liquor and he gave no tes- 
timony that would tend to incriminate 
him. Odom v. State, 213 Miss. 363, 56 So. 
2d 887 (1952). 

Defendant who, while charged with pos- 
sessing liquor, was called before grand 
jury, and testified concerning subject of 
prosecution, held entitled to immunity. 
Evans v. State, 157 Miss. 645, 128 So. 737 
(1930). 

Defendant, having been questioned 
relative to liquor conditions by grand jury 



when testifying voluntarily before it for 
another purpose, held immune from pros- 
ecution for manufacturing liquor. Thorn- 
ton v. State, 143 Miss. 262, 108 So. 709 
(1926). 

Defendant who testified before grand 
jury as to sale of liquor could not thereaf- 
ter be convicted of sale. Ryan v. State, 136 
Miss. 587, 101 So. 381 (1924); Hosey v. 
State, 136 Miss. 5, 100 So. 577 (1924). 

Motion on admitted facts entitling de- 
fendant to discharge for testifying before 
grand jury should be sustained. Sudduth 
v. State, 136 Miss. 742, 101 So. 711 (1924). 

Although prosecution begun by affida- 
vit, defendant, testifying before grand 
jury concerning subject of accusation, en- 
titled to immunity. Triplett v. State, 136 
Miss. 320, 101 So. 501 (1924). 

One voluntarily testifying before the 
grand jury, subsequent to indictment, 
relative to participation in manufacturing 
liquor, is immune from prosecution. Lucas 
v. State, 130 Miss. 8, 93 So. 437 (1922). 

An officer who is compelled by virtue of 
this section [Code 1942, § 2630] to dis- 
close before the grand jury his failure to 
prosecute violations of the liquor law, is 
immune from prosecution therefor. Wall v. 
State, 105 Miss. 543, 62 So. 417 (1913). 

Indictment founded on the testimony of 
accused before the grand jury in pursu- 
ance to a subpoena will be quashed. Rist v. 
State, 93 Miss. 841, 47 So. 433 (1908). 

3. Applicability to civil actions. 

Where immunity from prosecution is 
granted by statute, a motion or plea based 
upon the constitutional right or privilege 
against self-incrimination is not well 
taken. Dabdoub v. Venus, 192 So. 2d 418 
(Miss. 1966). 

The privilege against self-incrimination 
applies to civil as well as criminal actions. 
Bailey v. Muse, 227 Miss. 51, 85 So. 2d 918 
(1956). 

The provisions of this section [Code 
1942, § 2630] apply to proceedings under 
Code 1942, § 2639, which provides for 
civil action to collect penalty for unlaw- 
fully selling or giving away intoxicating 
liquors, so that defendant who incrimi- 
nates himself is immune from fines and 
penalties. Bailey v. Muse, 227 Miss. 51, 85 
So. 2d 918 (1956). 
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Where defendants in a suit by state tax 
collector to collect from defendants statu- 
tory fines and penalties for unlawful sale 
of intoxicating liquors, were required to 
answer allegations in a bill of complaint in 
chancery as to their unlawful sales of 
liquor, defendants were immune from as- 
sessment of fines and penalties, notwith- 
standing the bill of complaint waived an- 
swer under oath. Bailey v. Muse, 227 
Miss. 51, 85 So. 2d 918 (1956). 

In a criminal prosecution for unlawful 
sale of intoxicating liquor, the testimony 
of the court's reporter concerning the pre- 
vious voluntary testimony of the defen- 
dant in a civil suit for the unlawful sale of 
the same intoxicating liquor, was properly 
admitted and this evidence was not hear- 
say Yawn v. State, 220 Miss. 767, 71 So. 
2d 779 (1954). 

Where a defendant voluntarily testified 
as a witness in his own behalf in the civil 



action against him by the state tax collec- 
tor for unlawful sale of intoxicating liquor, 
the defendant was not granted immunity 
from prosecution for unlawful sale of the 
same intoxicating liquor. Yawn v. State, 
220 Miss. 767, 71 So. 2d 779 (1954). 

In a suit in chancery on relation of 
district attorney to enjoin defendants 
from selling intoxicating liquor, where de- 
fendants were called in as adverse wit- 
nesses for cross-examination and com- 
pelled to testify that they have unlawfully 
sold liquor, the bill of complaint will be 
dismissed on the ground that the defen- 
dants were compelled to testify against 
themselves, and they were granted immu- 
nity from further prosecution. Zambroni v. 
State ex rel. Hawkins, 217 Miss. 418, 64 
So. 2d 335 (1953). 



RESEARCH REFERENCES 

Lawyers' Edition. Adequacy, under granted in lieu of privilege against self- 
Federal Constitution, of immunity incrimination. 32 L. Ed. 2d 869. 

§ 97-31-53. Penalty for violations where punishment not spe- 
cifically prescribed. 

Any person, firm or corporation convicted of violating any part of this 
chapter for which there is not prescribed specifically the punishment for such 
violation, shall be guilty of a misdemeanor and shall be fined not less than one 
hundred dollars, nor more than five hundred dollars, or be imprisoned in the 
county jail not longer than six months, or both. 

SOURCES: Codes, Hemingway's 1921 Supp. § 2163s; 1930, § 2019; 1942, § 2658; 
Laws, 1918, ch. 189. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

Assessment and recovery of penalty on liquor dealers for unlawful sale or gift of malt, 
vinous or spirituous liquors, see § 99-27-39. 

JUDICIAL DECISIONS 

1. In general. On excessive sentence, supreme court 

Sentence of two hundred dollar fine and will affirm in other respects and remand 

sixty days in jail for possessing liquor held cause for new sentence. Myers v. State, 

excessive. Buck v. State, 153 Miss. 710, 149 Miss. 749, 115 So. 893 (1928). 

121 So. 147 (1929). Sentence of three months in jail and fine 
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of $500 for possession of more than one sion of liquor. Cox v. State, 146 Miss. 685, 

quart of liquor held excessive. Roney v. 112 So. 479 (1927). 
State, 147 Miss. 29, 112 So. 601 (1927). 

Fine and imprisonment not exceeding 
30 days is limit of punishment for posses- 

RESEARCH REFERENCES 

ALR. When does forfeiture of currency, excessive fines clause of Eight Amend- 

bank account, or cash equivalent violate ment. 164 A.L.R. Fed. 591. 
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Article 1. Mississippi Juvenile Tobacco Access Prevention Act 97-32-1 

Article 3. Mississippi Adult Tobacco Use on Educational Property 

Act . 97-32-25 

Article 5. Distribution of Alternative Nicotine Products to Minors 97-32-51 



Article 1. 



Mississippi Juvenile Tobacco Access Prevention Act. 



Sec. 

97-32-1. Short title. 

97-32-2. Legislative intent; supersedes local laws, ordinances and regulations. 

97-32-3. Definitions. 

97-32-5. Prohibition of the sale or transfer of tobacco products to persons under 

18 years of age. 

97-32-7. Retail sales clerks; notification and agreement; penalties for violations. 

97-32-9. Juvenile purchase, possession and consumption of tobacco. 

97-32-11. Point of sale warning signs. 
97-32-13. Juvenile misrepresentation of age. 
97-32-15. Vending machine tobacco sales; location. 

97-32-17. Prohibition on the distribution of tobacco products other than in sealed 
packages. 

97-32-19. Transfers of tobacco products from distributors or wholesalers to retail- 
ers. 

97-32-21. Unannounced inspections. 
97-32-23. Confidentiality. 



§ 97-32-1. Short title. 

This article shall be known and cited as "The Mississippi Juvenile Tobacco 
Access Prevention Act of 1997." 

SOURCES: Laws, 1997, ch. 578, § 1, eff from and after February 1, 1998. 

§ 97-32-2. Legislative intent; supersedes local laws, ordi- 
nances and regulations. 

It is the intent of the Legislature that enforcement of this chapter be 
implemented in an equitable manner throughout the state. The provisions of 
Sections 97-32-5, 97-32-7, 97-32-11, 97-32-15, 97-32-17, 97-32-19 and 97-32-21 
shall supersede any existing or subsequently enacted local law, ordinance or 
regulation which relates to the sale, promotion and distribution of tobacco and 
tobacco products. 

SOURCES: Laws, 1998, ch. 312, § 1, eff from and after passage (approved 
March 12, 1998). 
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Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected a typographical error in the second sentence. The words "provisions of 97-32-5, 
97-32-7" were changed to "provisions of Sections 97-32-5, 97-32-7". The Joint Commit- 
tee ratified the correction at its May 20, 1998 meeting. 

§ 97-32-3. Definitions. 

For the purposes of this article: 

(a) "Dealer" means every person, firm, corporation or association of 
persons, except retailers as defined herein, who receives the product from 
the manufacturer of tobacco for distribution, for sale, for use, or for 
consumption in the State of Mississippi. 

(b) "Person" means any natural person. 

(c) "Photographic identification" means any government-issued card 
that includes a photograph of the person seeking to purchase tobacco 
products and that is accepted as proof of age under Mississippi law. 

(d) "Point of sale" means a store, stand, or any other place of business or 
point of distribution maintained by a seller from which tobacco products are 
made available for sale or distribution to consumers. 

(e) "Retailer" includes every company, corporation, partnership, busi- 
ness association, joint venture, estate, trust, or any other combination acting 
as a unit or legal entity other than a wholesale dealer as defined below, 
whose business is that of selling merchandise at retail, who shall sell or offer 
for sale tobacco to the consumer. 

(f) "Seller" means any natural person, company, corporation, firm, 
partnership, organization or other legal entity who sells, dispenses, distrib- 
utes or issues tobacco products for commercial purposes. 

(g) "Tobacco product" means any substance that contains tobacco, 
including, but not limited to, cigarettes, cigars, pipes, snuff, smoking tobacco 
or smokeless tobacco; "tobacco product" also means cigarette rolling papers. 

(h) "Wholesaler" includes dealers whose principal business is that of 
wholesale dealer or jobber, who is known to the retail trade as such, and 
whose place of business is located in Mississippi or in a state which affords 
reciprocity to wholesalers domiciled in Mississippi, who shall sell any 
taxable tobacco to retail dealers only for the purpose of resale. 

(i) "Retailer Tobacco Prevention Education Program" includes any pro- 
gram authorized by the Attorney General that teaches and informs retailers 
and wholesalers about the laws regarding youth access to tobacco products. 

SOURCES: Laws, 1997, ch. 578, § 2; Laws, 2002, ch. 307, § 1, eff from and after 
July 1, 2002. 

§ 97-32-5. Prohibition of the sale or transfer of tobacco prod- 
ucts to persons under 18 years of age. 

It shall be unlawful for any person, or retailer, to sell, barter, deliver or 
give tobacco products to any individual under eighteen (18) years of age unless 
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the individual under eighteen (18) years of age holds a retailer's license to sell 
tobacco under Section 27-69-1 et seq., Mississippi Code of 1972. 

It shall be an absolute affirmative defense that the person selling, 
bartering, delivering or giving tobacco products over the counter in a retail 
establishment to an individual under eighteen (18) years of age in violation of 
this article had requested and examined a government-issued photographic 
identification from such person establishing his age as at least eighteen (18) 
years prior to selling such person a tobacco product. The failure of a seller, 
barterer, deliverer or giver of tobacco products over the counter in a retail 
establishment to request and examine photographic identification from a 
person under eighteen (18) years of age prior to the sale of a tobacco product to 
such person if the individual is not known to the seller, barterer, deliverer or 
giver of the tobacco product to be over the age of eighteen (18) years, shall be 
construed against the seller, barterer, deliverer or giver and form a conclusive 
basis for the seller's violation of this section. 

It shall be an absolute affirmative defense that the person or entity giving 
tobacco products through the mail to an individual under eighteen (18) years 
of age in violation of this article had requested and received documentary or 
written evidence from such person purportedly establishing his age to be at 
least eighteen (18) years of age. 

Any person who violates this section shall be liable as follows: For a first 
conviction, a fine of Fifty Dollars ($50.00); for a second conviction, a fine of 
Seventy-five Dollars ($75.00); and for all subsequent convictions, a fine of One 
Hundred Fifty Dollars ($150.00) shall be imposed. 

Any person found in violation of this section shall be issued a citation and 
the holder of the retailer permit shall be sent notification of this citation by 
registered mail by the law enforcement agency issuing the citation. Notifica- 
tion shall include the opportunity for hearing before the appropriate court. For 
a first conviction, the retailer shall be sent a warning letter informing him of 
the retailer's responsibility in the selling of tobacco products. For a second 
conviction, the retailer, or retailer's designee, shall be required to enroll in and 
complete a "Retailer Tobacco Education Program." 

For a third or subsequent violation of this section by any retailer, within 
one (1) year of the two (2) prior violations, any retailer's permit issued 
pursuant to Section 27-69-1 et seq., Mississippi Code of 1972, may be revoked 
or suspended for a period of at least one (1) year after notice and opportunity 
for hearing. If said permit is revoked by the Tax Commission, the retailer may 
not reapply for a permit to sell tobacco for a period of six (6) months. For the 
purposes of this section, "subsequent violations" are those committed at the 
same place of business. 

It is the responsibility of all law enforcement officers and law enforcement 
agencies of this state to ensure that the provisions of this article are enforced. 

It shall not be considered a violation of this section on the part of any law 
enforcement officer or person under eighteen (18) years of age for any law 
enforcement officer of this state to use persons under eighteen (18) years of age 
to purchase or attempt to purchase tobacco products for the purpose of 
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monitoring compliance with this section, as long as those persons are super- 
vised by duly authorized law enforcement agency officials. 

Any law enforcement agency conducting enforcement efforts undertaken 
pursuant to this article shall prepare a report as prescribed by the Attorney 
General which includes the number of unannounced inspections conducted by 
the agency, a summary of enforcement actions taken pursuant to this article, 
the name and permit number of the retailer pursuant to Section 27-69-1 et 
seq., Mississippi Code of 1972, and final judicial disposition on all enforcement 
actions. Reports shall be forwarded to the Office of the Attorney General within 
twenty (20) working days of the final judicial disposition. 

On notification from local law enforcement that a retailer has violated this 
article so as to warrant a revocation of the retailer's permit, the Attorney 
General shall notify in writing the State Tax Commission within twenty (20) 
working days. 

In accordance with the procedures of Section 27-69-9, Mississippi Code of 
1972, the State Tax Commission shall initiate revocation procedures of the 
retailer's permit. The Office of the Attorney General shall provide legal 
assistance in revocation procedures when requested by the Tax Commission. 

SOURCES: Laws, 1997, ch. 578, § 3, eff from and after February 1, 1998. 

Editor's Note — Section 27-3-4 provides that the terms '"Mississippi State Tax 
Commission,' 'State Tax Commission,' 'Tax Commission' and 'commission' appearing in 
the laws of this state in connection with the performance of the duties and functions by 
the Mississippi State Tax Commission, the State Tax Commission or Tax Commission 
shall mean the Department of Revenue." 

§ 97-32-7. Retail sales clerks; notification and agreement; 
penalties for violations. 

(1) Every person engaged in the business of selling tobacco products at 
retail shall notify each individual employed by that person as a retail sales 
clerk that state law: 

(a) Prohibits the sale or distribution of tobacco products, including 
samples, to any person under eighteen (18) years of age and the purchase or 
receipt of tobacco products by any person under eighteen (18) years of age, 
and (b) requires that proof of age be demanded from a prospective purchaser 
or recipient if the prospective purchaser or recipient is under the age of 
eighteen (18) years. Every person employed by a person engaged in the 
business of selling tobacco products at retail shall sign an agreement with 
his employer in substantially the following or similar form: 

"I understand that state and federal law prohibit the sale or distribution 
of tobacco products to persons under the age of eighteen (18) years and 
out-of-package sales, and requires that proof of age be demanded from a 
prospective purchaser or recipient under eighteen (18) years of age if the 
individual is not known to the seller, barterer, deliverer or giver of the 
tobacco product to be over the age of eighteen (18) years. I promise, as a 
condition of my employment, to observe this law." 
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(2) Any person violating the provisions of this section shall be penalized 
not less than Fifty Dollars ($50.00) nor more than One Hundred Dollars 
($100.00). 

(3) No retailer who instructs his employee as provided in this section shall 
be liable for any violations committed by such employees. 

SOURCES: Laws, 1997, ch. 578, § 4, eff from and after February 1, 1998. 

§ 97-32-9. Juvenile purchase, possession and consumption of 
tobacco. 

No person under eighteen (18) years of age shall purchase any tobacco 
product. No student of any high school, junior high school or elementary school 
shall possess tobacco on any educational property as denned in Section 
97-37-17. 

(a) If a person under eighteen (18) years of age is found by a court to be 
in violation of any other statute and is also found to be in possession of a 
tobacco product, the court may order the minor to perform up to three (3) 
hours of community service, in addition to any other punishment imposed by 
the court. 

(b) A violation under this section is not to be recorded on the criminal 
history of the minor and, upon proof of satisfaction of the court's order, the 
record shall be expunged from any records other than youth court records. 

SOURCES: Laws, 1997, ch. 578, § 5; Laws, 2012, ch. 533, § 1, eff from and after 
July 1, 2012. 

ATTORNEY GENERAL OPINIONS 



The statute is a policy statement by the 
legislature; it does not provide for a crimi- 
nal penalty, and a violation of it does not 
constitute a crime nor amount to a delin- 
quent act. Zebert, October 9, 1998, A.G. 
Op. #98-0587. 

A city or county is not prohibited from 
enacting a local law or ordinance that 



prohibits the possession of tobacco prod- 
ucts by minors and provides penalties 
therefor, within the limits authorized by 
the general law. Zebert, October 9, 1998, 
A.G. Op. #98-0587. 



RESEARCH REFERENCES 

ALR. Validity, Construction, and Appli- for Civil Liability for Tobacco Sales or 
cation of State and Local Laws Providing Distribution to Minors. 66 A.L.R.6th 315. 

§ 97-32-11. Point of sale warning signs. 

Point of sale warning signs are required, and each seller shall place and 
maintain in legible condition, at each point of sale of tobacco products to 
consumers, a sign no smaller than eight and one-half (8-V2) by eleven (11) 
inches or ninety-three (93) square inches stating: "STATE LAW PROHIBITS 
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THE SALE OF TOBACCO PRODUCTS TO PERSONS UNDER THE AGE OF 
18 YEARS. PROOF OF AGE REQUIRED." 

Any person who violates this section shall be punished by a penalty of not 
more than One Hundred Dollars ($100.00). 

SOURCES: Laws, 1997, ch. 578, § 6, eff from and after February 1, 1998. 

§ 97-32-13. Juvenile misrepresentation of age. 

Any person under the age of eighteen (18) years who falsely states he is 
eighteen (18) years of age or older, or presents any document that indicates he 
is eighteen (18) years of age or older, for the purpose of purchasing or 
possessing any tobacco or tobacco product shall be penalized not less than 
Twenty-five Dollars ($25.00) nor more than Two Hundred Dollars ($200.00) or 
required to complete at least thirty (30) days community service, or both. 

SOURCES: Laws, 1997, ch. 578, § 7, eff from and after February 1, 1998. 

ATTORNEY GENERAL OPINIONS 

A city or county is not prohibited from therefor, within the limits authorized by 
enacting a local law or ordinance that the general law. Zebert, October 9, 1998, 
prohibits the possession of tobacco prod- A.G. Op. #98-0587. 
ucts by minors and provides penalties 

§ 97-32-15. Vending machine tobacco sales; location. 

It shall be unlawful for any person to sell tobacco products through a 
vending machine, unless the vending machine is located in an establishment to 
which individuals under the age of eighteen (18) years are denied access or are 
required to be accompanied by an adult. A' person who violates this section 
shall be punished by a penalty of not more than Two Hundred Fifty Dollars 
($250.00). 

/ 

SOURCES: Laws, 1997, ch. 578, § 8, eff from and after February 1, 1998. 

§ 97-32-17. Prohibition on the distribution of tobacco prod- 
ucts other than in sealed packages. 

No retailer shall distribute tobacco products other than cigars and pipe 
tobacco for commercial purposes other than in a sealed package provided by 
the manufacturer with the required health warning. A retailer who is in 
violation of this section shall be liable for a penalty of not more than One 
Hundred Dollars ($100.00) for the first violation or enrollment in a Retailer 
Tobacco Education Prevention Program, or both; not more than Two Hundred 
Dollars ($200.00) for a second violation within one (1) year of a prior violation; 
and a penalty of Three Hundred Dollars ($300.00) for all subsequent viola- 
tions. 
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In addition, for a third and all subsequent violations within one (1) year of 
two (2) prior violations, the permit to sell tobacco products of any person 
violating this section may be suspended or revoked under the provisions of 
Section 27-69-1 et seq., Mississippi Code of 1972, for a period of one (1) year 
after notice and opportunity for a hearing. For the purposes of this section, 
"subsequent violations" are those committed at the same place of business. 

SOURCES: Laws, 1997, ch. 578, § 9, eff from and after February 1, 1998. 

§ 97-32-19. Transfers of tobacco products from distributors 
or wholesalers to retailers. 

No distributor or wholesaler of tobacco products shall sell, distribute, 
deliver, or in any other manner transfer any tobacco products for sale at retail 
to any person not possessing a valid tobacco permit under Section 27-69-1 et 
seq., Mississippi Code of 1972. 

Any distributor or wholesaler who violates this section shall be liable for 
a penalty of up to Two Hundred Fifty Dollars ($250.00) for a first offense. For 
a second offense within one (1) year of the prior offense, any distributor or 
wholesaler shall be liable for a penalty of up to Five Hundred Dollars 
($500.00). 

For all subsequent offenses within one (1) year of two (2) prior offenses, the 
distributor or wholesaler may become ineligible to hold a tobacco distributor's 
permit for a period of at least one (1) year under Section 27-69-1 et seq., 
Mississippi Code of 1972, and shall be liable for a penalty of One Thousand 
Dollars ($1,000.00). 

SOURCES: Laws, 1997, ch. 578, § 10, eff from and after February 1, 1998. 

§ 97-32-21. Unannounced inspections. 

The Office of the Attorney General or local law enforcement agencies shall 
at least annually conduct random, unannounced inspections at locations where 
tobacco products are sold or distributed to ensure compliance with the 
Mississippi Tobacco Youth Access Prevention Act of 1997. Persons under the 
age of eighteen (18) years may be enlisted by the Office of the Attorney General 
or local law enforcement to test compliance with the Mississippi Juvenile 
Tobacco Access Prevention Act of 1997, provided that the parent or legal 
guardian of the person under eighteen (18) years of age so utilized has given 
prior written consent for the minor's participation in unannounced inspec- 
tions. The Office of the Attorney General must prepare a report of the findings, 
and report these findings to the Department of Health and Department of 
Mental Health. The Department of Mental Health shall prepare the annual 
report required by Section 1926, subpart 1 of Part B, Title XIX of the Federal 
Public Health Service Act (42 USCS 300X-26). The report shall be approved by 
the Governor and then promptly transmitted to the Secretary of the United 
States Department of Health and Human Services. 



1175 



§ 97-32-23 



Crimes 



SOURCES: Laws, 1997, ch. 578, § 11, eff from and after February 1, 1998. 

§ 97-32-23. Confidentiality. 

It shall be unlawful to publish the name or identity of any person under 
the age of eighteen (18) years who is convicted or adjudicated of any violation 
of this article. 

SOURCES: Laws, 1997, ch. 578, § 14, eff from and after February 1, 1998. 

Article 3. 

Mississippi Adult Tobacco Use on Educational Property Act. 

Sec. 

97-32-25. Short title. 
97-32-27. Definitions. 

97-32-29. Use of tobacco by adults on certain educational property prohibited; 
penalties for violation. 

§ 97-32-25. Short title. 

This article shall be known and cited as "Mississippi Adult Tobacco Use on 
Educational Property Act of 2000." 

SOURCES: Laws, 2000, ch. 626, § 1, eff from and after July 1, 2000. 

§ 97-32-27. Definitions. 

(1) "Adult" means any natural person at least eighteen (18) years old. 

(2) "Minor" means any natural person under the age of eighteen (18) 
years. 

(3) "Person" means any natural person. 

(4) "Tobacco product" means any substance that contains tobacco includ- 
ing, but not limited to, cigarettes, cigars, pipes, snuff, smoking tobacco or 
smokeless tobacco. 

(5) "Educational property" means any public school building or bus, public 
school campus, grounds, recreational area, athletic field, or other property 
owned, used or operated by any local school board, school, or directors for the 
administration of any public educational institution or during a school-related 
activity; provided, however, that the term "educational property" shall not 
include any sixteenth section school land or lieu land on which is not located a 
public school building, public school campus, public school recreational area or 
public school athletic field. Educational property shall not include property 
owned or operated by the state institutions of higher learning, the public 
community and junior colleges, or vocational-technical complexes where only 
adult students are in attendance. 

SOURCES: Laws, 2000, ch. 626, § 2, eff from and after July 1, 2000. 



1176 



Tobacco Offenses 



§ 97-32-51 



§ 97-32-29. Use of tobacco by adults on certain educational 
property prohibited; penalties for violation. 

No person shall use any tobacco product on any educational property as 
defined in Section 97-32-27. Any adult who violates this section shall be subject 
to a fine and shall be liable as follows: (a) for a first conviction, a warning; (b) 
for a second conviction, a fine of Seventy-five Dollars ($75.00); and (c) for all 
subsequent convictions, a fine not to exceed One Hundred Fifty Dollars 
($150.00) shall be imposed. 

Any adult found in violation of this section shall be issued a citation by a 
law enforcement officer, which citation shall include notice of the date, time 
and location for hearing before the justice court having jurisdiction where the 
violation is alleged to have occurred. For the purposes of this section, 
"subsequent convictions" are for violations committed on any educational 
property within the State of Mississippi. 

Anyone convicted under this article shall be recorded as being fined for a 
civil violation of this article and not for violating a criminal statute. 

It is the responsibility of all law enforcement officers and law enforcement 
agencies of this state to ensure that the provisions of this article are enforced. 

SOURCES: Laws, 2000, ch. 626, § 3, eff from and after July 1, 2000. 

Article 5. 

Distribution of Alternative Nicotine Products to Minors. 

Sec. 

97-32-51. Distribution of alternative nicotine products to minors prohibited; 
definitions; penalties; verification of purchaser's age. 

§ 97-32-51. Distribution of alternative nicotine products to 
minors prohibited; definitions; penalties; verification of pur- 
chaser's age. 

(1) For the purposes of this section: 

(a) (i) "Alternative nicotine product" means: 

1. An electronic cigarette; or 

2. Any other product that consists of or contains nicotine that can 
be ingested into the body by chewing, smoking, absorbing, dissolving, 
inhaling or by any other means. 

(ii) Alternative nicotine product does not include: 

1. A cigarette or other tobacco product as defined in Section 
97-32-3; 

2. A product that is a drug under 21 USCS 321(g)(1); 

3. A product that is a device under 21 USCS 321(h); or 

4. A combination product described in 21 USCS 353(g). 

(b) (i) "Electronic cigarette" means an electronic product or device that 
produces a vapor that delivers nicotine or other substances to the person 
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inhaling from the device to simulate smoking, and is likely to be offered to, 
or purchased by, consumers as an electronic cigarette, electronic cigar, 
electronic cigarillo or electronic pipe. 

(ii) Electronic cigarette does not include: 

1. A cigarette or other tobacco products as denned in Section 
97-32-3; 

2. A product that is a drug under 21 USCS 321(g)(1); 

3. A product that is a device under 21 USCS 321(h); or 

4. A combination product described in 21 USCS 353(g). 

(2) No person, either directly or indirectly by an agent or employee, or by 
a vending machine owned by the person or located in the person's establish- 
ment, shall sell, offer for sale, give or furnish any alternative nicotine product, 
or any cartridge or component of an alternative nicotine product, to an 
individual under eighteen (18) years of age. A violation of this subsection is 
punishable as follows: 

(a) By a fine of Fifty Dollars ($50.00) for a first offense; 

(b) By a fine of Seventy-Five Dollars ($75.00) for a second offense; and 

(c) By a fine of One Hundred Dollars ($100.00) for a third or subsequent 
offense. 

(3) Before selling, offering for sale, giving or furnishing an alternative 
nicotine product, or any cartridge or component of an alternative nicotine 
product to an individual, a person shall verify that the individual is at least 
eighteen (18) years of age by: 

(a) Examining from any individual that appears to be under twenty- 
seven (27) years of age a government-issued photographic identification that 
establishes the individual is at least eighteen (18) years of age; or 

(b) For sales made through the Internet or other remote sales methods, 
performing an age verification through an independent, third-party age 
verification service that compares information available from public records 
to the personal information entered by the individual during the ordering 
process that establishes the individual is eighteen (18) years of age or older. 

SOURCES: Laws, 2013, ch. 355, § 1, eff from and after July 1, 2013. 



1178 



CHAPTER 33 
Gambling and Lotteries 



In General 97-33-1 

Charitable Bingo Law 97-33-50 

IN GENERAL 

Sec. 

97-33-1. Betting, gaming or wagering; exception from prohibition; penalty. 

97-33-3. Gambling; penalties on certain officers; penalty for use of public money. 

97-33-5. Gambling; additional fine against winning gambler for amount won. 

97-33-7. Gambling devices defined; prohibition; pin ball machines; penalties; 

exceptions. 

97-33-8. Illegal gambling; Internet sweepstakes cafes prohibited. 

97-33-9. Gambling; keeping, exhibiting, etc. games or gaming tables; exceptions. 

97-33-11. Gambling; clubs not to have interest in gaming; each member fined; 

grand jury investigation. 
97-33-13. Gambling; building owners, lessees, etc. not to permit gambling. 
97-33-15. Gambling; hotel, tavern and boarding-house keepers to inform on 

gamblers. 

97-33-17. Gambling; money and appliances forfeited; exceptions. 

97-33-19. Gambling; money and appliances forfeited; penalty for resisting seizure. 

97-33-21. Gambling; gambling with minor. 

97-33-23. Gambling; gambling with minor knowing him to be under-age. 
97-33-25. Gambling; pool-selling; exceptions. 

97-33-27. Gambling; betting on horse or yacht race or shooting match; exceptions. 
97-33-29. Gambling; laws remedial, not penal. 
97-33-31. Lotteries; penalty for putting on. 
97-33-33. Lotteries; advertising prohibited. 

97-33-35. Lotteries; advertising prohibited; publication or circulation of newspa- 
pers. 

97-33-37. Lotteries; advertising prohibited; sale of newspapers. 

97-33-39. Lotteries; sale of tickets. 

97-33-41. Lotteries; buying tickets in state prohibited. 

97-33-43. Lotteries; railroads. 

97-33-45. Lotteries; steamboats. 

97-33-47. Lotteries; acting as agent for. 

97-33-49. Raffles. 



§ 97-33-1. Betting, gaming or wagering; exception from pro- 
hibition; penalty. 

Except as otherwise provided in Section 97-33-8, if any person shall 
encourage, promote or play at any game, play or amusement, other than a fight 
or fighting match between dogs, for money or other valuable thing, or shall 
wager or bet, promote or encourage the wagering or betting of any money or 
other valuable things, upon any game, play, amusement, cockfight, Indian ball 
play or duel, other than a fight or fighting match between dogs, or upon the 
result of any election, event or contingency whatever, upon conviction thereof, 
he shall be fined in a sum not more than Five Hundred Dollars ($500.00); and, 
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unless such fine and costs be immediately paid, shall be imprisoned for any 
period not more than ninety (90) days. However, this section shall not apply to 
betting, gaming or wagering; 

(a) On a cruise vessel as defined in Section 27-109-1 whenever such 
vessel is in the waters within the State of Mississippi, which lie adjacent to 
the State of Mississippi south of the three (3) most southern counties in the 
State of Mississippi, including the Mississippi Sound, St. Louis Bay, Biloxi 
Bay and Pascagoula Bay, and in which the registered voters of the county in 
which the port is located have not voted to prohibit such betting, gaming or 
wagering on cruise vessels as provided in Section 19-3-79; 

(b) In a structure located, in whole or in part, on shore in any of the 
three (3) most southern counties in the State of Mississippi in which the 
registered voters of the county have voted to allow such betting, gaming or 
wagering on cruise vessels as provided in Section 19-3-79, if: 

(i) The structure is owned, leased or controlled by a person possessing 
a gaming license, as defined in Section 75-76-5, to conduct legal gaming on 
a cruise vessel under paragraph (a) of this section; 

(ii) The part of the structure in which licensed gaming activities are 
conducted is located entirely in an area which is located no more than 
eight hundred (800) feet from the mean high-water line (as defined in 
Section 29-15-1) of the waters within the State of Mississippi, which lie 
adjacent to the State of Mississippi south of the three (3) most southern 
counties in the State of Mississippi, including the Mississippi Sound, St. 
Louis Bay, Biloxi Bay and Pascagoula Bay, or, with regard to Harrison 
County only, no farther north than the southern boundary of the right-of- 
way for U.S. Highway 90, whichever is greater; and 

(hi) In the case of a structure that is located in whole or part on shore, 
the part of the structure in which licensed gaming activities are conducted 
shall lie adjacent to state waters south of the three (3) most southern 
counties in the State of Mississippi, including the Mississippi Sound, St. 
Louis Bay, Biloxi Bay and Pascagoula Bay. When the site upon which the 
structure is located consists of a parcel of real property, easements and 
rights-of-way for public streets and highways shall not be construed to 
interrupt the contiguous nature of the parcel, nor shall the footage 
contained within the easements and rights-of-way be counted in the 
calculation of the distances specified in subparagraph (ii); 

(c) On a vessel as defined in Section 27-109-1 whenever such vessel is 
on the Mississippi River or navigable waters within any county bordering on 
the Mississippi River, and in which the registered voters of the county in 
which the port is located have not voted to prohibit such betting, gaming or 
wagering on vessels as provided in Section 19-3-79; or 

(d) That is legal under the laws of the State of Mississippi. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 11(1); 1857, ch. 64, art. 134; 
1871, § 2598; 1880, § 2844; 1892, § 1122; 1906, § 1203; Hemingway's 1917, 
§ 933; 1930, § 960; 1942, § 2190; Laws, 1898, ch. 69; Laws, 1987, ch. 489, § 2; 
Laws, 1989, ch. 481, § 2; Laws, 1990, ch. 449, § 5; Laws, 1990, ch. 573, § 9; 
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Laws, 1990 Ex Sess, ch. 45 § 148; Laws, 2005, 5th Ex Sess, ch. 16, § 3; Laws, 
2013, ch. 410, § 2, eff from and after July 1, 2013. 

Amendment Notes — The 2013 amendment added the exception at the beginning 
of the first paragraph; and made minor stylistic changes throughout. 

Cross References — Municipal regulation of amusement and other devices, see 
§ 21-19-33. 

Elected or appointed official not to derive any pecuniary benefit as result of duties 
under this section, and penalties therefor, see § 25-4-119. 
Taxation of vending and amusement machines, see §§ 27-27-1 et seq. 
State athletic commission, see §§ 75-75-101 et seq. 
Mississippi Gaming Control Act, see § 75-76-1 et seq. 
Illegality of gambling contracts, generally, see § 87-1-1. 

Operation of gaming devices in clubs, on boats, etc., as abatable nuisance, see 
§ 95-3-25. 

Minors being prohibited from entering pool room or billiard hall, see § 97-5-11. 
Pin ball machines, etc., see § 97-33-7. 

Prohibition of dog fights and the penalties with respect thereto, see § 97-41-19. 
Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Special duty of officers to arrest gamblers, see § 99-3-25. 
Requisites of indictment in gambling cases, see § 99-7-27. 
Proceedings in gambling cases, see §§ 99-17-25 et seq. 

JUDICIAL DECISIONS 



1. In general. 

2. What constitutes gambling within 

statute. 

3. Indictment. 

4. — Proof as supporting allegations. 

5. Sentence and punishment. 

1. In general. 

Mississippi Gaming Commission did 
not act in excess of its statutory authority 
in determining that Bernard Bayou was 
not legal gaming site and denying prelimi- 
nary site approval; Commission regula- 
tion providing that Bernard Bayou is not 
within area authorized for gaming casino 
sites was reasonable interpretation of 
statute authorizing gaming. Mississippi 
Gaming Comm'n v. Board of Educ, 691 
So. 2d 452 (Miss. 1997), reh'g denied, 695 
So. 2d 601 (Miss. 1997). 

Mississippi Gaming Commission's deci- 
sion to deny request for preliminary site 
approval for gaming operations on Ber- 
nard Bayou was not arbitrary and capri- 
cious; finding that Bernard Bayou was a 
bayou, and pursuant to Commission regu- 
lation, was not suitable place for gaming 
operations. Mississippi Gaming Comm'n 
v. Board of Educ, 691 So. 2d 452 (Miss. 



1997), reh'g denied, 695 So. 2d 601 (Miss. 
1997). 

A proposed site for a casino gambling 
operation was unlawful, and therefore the 
Mississippi Gaming Commission's order 
approving the site would be vacated, 
where the site was not on water but was 
on land which the applicants proposed to 
dredge, and it was not within waters 
"south of the three most southern coun- 
ties." Mississippi Casino Operators Ass'n 
v. Mississippi Gaming Comm'n, 654 So. 2d 
892 (Miss. 1995). 

Code of 1906, § 2303 not impliedly re- 
pealed by Laws 1908, ch. 118. Ascher & 
Baxter v. Edward Moyse & Co., 101 Miss. 
36, 57 So. 299 (1910). 

2. What constitutes gambling within 
statute. 

A mere spectator at a game of chance is 
not, by his presence alone, guilty of en- 
couraging the game within the purview of 
this section [Code 1942, § 2190]. Stubbs v. 
State, 206 Miss. 485, 40 So. 2d 256 (1949). 

Person paying 25 0 for privilege of roll- 
ing dice with chance of winning $1.00 or 
nothing, and owner of place to whom he 
paid money, held gambling. Eckles v. 
State, 108 Miss. 534, 66 So. 987 (1915). 
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Playing poker with a three, five and 
ten-cent limit is gambling to the same 
extent as if the stakes were larger. Ford v. 
State, 86 Miss. 123, 38 So. 229 (1905). 

It is not within the statute for the loser 
at a game of billiards to pay, by agreement 
of the parties, the fee due for the use of the 
table. Blewett v. State, 34 Miss. 606 
(1857). 

To bet on the result of an election in 
another state is indictable under the stat- 
ute. Sharkey v. State, 33 Miss. 353 (1857). 

3. Indictment. 

4. — Proof as supporting allegations. 

Testimony that accused was "rolling the 
bones", had money in front of him and 
that others were present with money on 
display, was sufficient to justify jury find- 
ing that accused was violating this section 
[Code 1942, § 2190], it being unnecessary 
for the prosecution to show that the game 
had proceeded to the point where accused 
had made his point or that he had lost by 
turning up a seven. Stubbs v. State, 206 
Miss. 485, 40 So. 2d 256 (1949). 

Evidence must show defendants' joint 
game, under indictment charging they 
played a game together. Reno v. State, 88 
Miss. 583, 41 So. 7 (1906). 

Under an indictment charging that sev- 
eral persons "unlawfully did play. ..for 
money," etc., either may be convicted for 
playing with any person. Such indictment 
charges a separate offense against each. 



Lea v. State, 64 Miss. 294, 1 So. 244 
(1887). 

If the indictment charge that accused 
played "for money," it must be shown that 
he was either directly or indirectly inter- 
ested in the money wagered, or he cannot 
be convicted. Strawhern v. State, 37 Miss. 
422 (1859). 

An indictment charging a bet on the 
result of an election in a particular state 
for presidential electors is not sustained 
by proof of a bet on the result of an 
election, in the state for president. The 
election of electors is distinct from the 
election of president. Gamble v. State, 35 
Miss. 222 (1858). 

A bet upon the unknown result of an 
election, made after the election is held, is 
indictable; and proof thereof under an 
indictment which charges that the bet 
was made before the election, is proper 
and will maintain it. The time laid is 
immaterial. Terrall v. Adams, 23 Miss. 570 
(1852); Miller v. State, 33 Miss. 356 
(1857). 

5. Sentence and punishment. 

This section [Code 1942, § 2190] does 
not prescribe two punishments in the al- 
ternative but a defendant convicted of 
gaming under this section may be sen- 
tenced to pay a fine and costs and stand 
committed until they are paid, as provided 
in Laws 1894, ch. 76 § 3, and may be 
worked on the county farm until such fine 
and costs are paid. Fuller v. State, 83 
Miss. 30, 35 So. 214 (1903). 



ATTORNEY GENERAL OPINIONS 



Conduct of a poker tournament consti- censee of the Mississippi Gaming Com- 

tutes gaming and gambling under Section mission. Janus, Mar. 25, 2005, A.G. Op. 

97-33-1 and the Gaming Control Act, and 05-0080. 
is prohibited unless conducted by a li- 



RESEARCH REFERENCES 



ALR. Entrapment to commit offense 
with respect to gambling or lotteries. 31 
A.L.R.2d 1212. 

Admissibility, in prosecution for gam- 
bling or gaming offense, or evidence of 
other acts of gambling. 64 A.L.R.2d 823. 

Criminal conspiracies as to gambling. 
91 A.L.R.2d 1148. 



Bridge as within gambling laws. 97 
A.L.R.2d 1420. 

Validity of criminal legislation making 
possession of gambling or lottery devices 
or paraphernalia presumptive or prima 
facie evidence of other incriminating facts. 
17 A.L.R.3d 491. 
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Promotion schemes of retail stores as 
criminal offense under anti-gambling 
laws. 29 A.L.R.3d 888. 

Validity and construction of statute ex- 
empting gambling operations carried on 
by religious, charitable, or other non- 
profit organizations from general prohibi- 
tions against gambling. 42 A.L.R.3d 663. 

Construction and application of state or 
municipal enactments relating to policy or 
numbers games. 70 A.L.R.3d 897. 

Validity, construction, and application 
of statutes or ordinances involved in pros- 



ecutions for transmission of wagers or 
wagering information related to bookmak- 
ing. 53 A.L.R.4th 801. 

Validity, construction, and application 
of statute or ordinance prohibiting or 
regulating use of messenger services to 
place wagers in pari-mutuel pool. 78 
A.L.R.4th 483. 

Am Jur. 38 Am. Jur. 2d, Gambling 
§§ 22 et seq. 

19 Am. Jur. Proof of Facts 647, Unlaw- 
ful Gambling Games §§ 1 et seq. 

CJS. 38 C.J.S., Gaming §§ 131 et seq. 



§ 97-33-3. Gambling; penalties on certain officers; penalty for 
use of public money. 

If a judge of any court, or a justice court judge, or attorney-general or 
district attorney, or a constable, sheriff, or any person charged by law with the 
custody of public money, shall violate the provisions of the foregoing section, 
such person so offending, on conviction thereof, shall be fined Five Hundred 
Dollars ($500.00), and be imprisoned in the county jail twenty (20) days. In 
case any public officer shall in any manner use or loan public money in his 
hands by virtue of his office, in any game, wager, or bet, on conviction thereof, 
his commission shall thereby be deemed vacated, and the vacancy supplied as 
in case of death, resignation, or removal from office. 



SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 11(2); 1857, ch. 64, art. 135; 
1871, § 2599; 1880, § 2845; 1892, § 1123; 1906, § 1204; Hemingway's 1917, 
§ 934; 1930, § 961; 1942, § 2191; Laws, 1986, ch. 459, § 43, eff from and after 
July 1, 1986. 



Cross References — Attorney general, see §§ 7-5-1 et seq. 

State treasurer, see §§ 7-9-1 et seq. 

Suit on official bond for embezzlement, see § 7-9-51. 

Chancery court judges, see § 9-5-1. 

Circuit court judges, see § 9-7-1. 

County court judges, see §§ 9-9-1 et seq. 

Penalty for constable's neglect of duty, see § 19-19-15. 

Sheriffs, see §§ 19-25-1 et seq. 

Removal of public officers from office, see § 25-5-1. 

District attorneys, see §§ 25-31-1 et seq. 

Tax collectors, see §§ 27-1-1 et seq. 

Embezzlement by public officers and employees, see §§ 97-11-25 et seq. 



RESEARCH REFERENCES 



Am Jur. 63C Am. Jur. 2d, Public Offi- 
cers and Employees §§ 265, 345 et seq. 
CJS. 38 C.J.S., Gaming §§ 131 et seq. 
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§ 97-33-5. Gambling; additional fine against winning gambler 
for amount won. 

In a prosecution for gambling or gaming, in addition to penalties else- 
where provided, the jury shall find the amount won, and it shall be the duty of 
the court to enter judgment against the winning party for the amount so won, 
to be collected and paid over as fines. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 3(21); 1857, ch. 64, art. 144; 
1871, § 2608; 1880, § 2854; 1892, § 1361; 1906, § 1433; Hemingway's 1917, 
§ 1189; 1930, § 1213; 1942, § 2456. 

Cross References •— Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 
Another section derived from same 1942 code section, see § 99-7-27. 

RESEARCH REFERENCES 

Am Jur. 12 A Am. Jur. PI & Pr Forms 
(Rev), Gambling, Forms 1 et seq. 

§ 97-33-7. Gambling devices defined; prohibition; pin ball ma- 
chines; penalties; exceptions. 

(1) Except as otherwise provided in Section 97-33-8, it shall be unlawful 
for any person or persons, firm, copartnership or corporation to have in 
possession, own, control, display, or operate any cane rack, knife rack, artful 
dodger, punch board, roll down, merchandise wheel, slot machine, pinball 
machine, or similar device or devices. Provided, however, that this section shall 
not be so construed as to make unlawful the ownership, possession, control, 
display or operation of any antique coin machine as defined in Section 
27-27-12, or any music machine or bona fide automatic vending machine where 
the purchaser receives exactly the same quantity of merchandise on each 
operation of said machine. Any slot machine other than an antique coin 
machine as defined in Section 27-27-12 which delivers, or is so constructed as 
that by operation thereof it will deliver to the operator thereof anything of 
value in varying quantities, in addition to the merchandise received, and any 
slot machine other than an antique coin machine as defined in Section 
27-27-12 that is constructed in such manner as that slugs, tokens, coins or 
similar devices are, or may be, used and delivered to the operator thereof in 
addition to merchandise of any sort contained in such machine, is hereby 
declared to be a gambling device, and shall be deemed unlawful under the 
provisions of this section. Provided, however, that pinball machines which do 
not return to the operator or player thereof anything but free additional games 
or plays shall not be deemed to be gambling devices, and neither this section 
nor any other law shall be construed to prohibit same. 

(2) No property right shall exist in any person, natural or artificial, or be 
vested in such person, in any or all of the devices described herein that are not 
exempted from the provisions of this section; and all such devices are hereby 
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declared to be at all times subject to confiscation and destruction, and their 
possession shall be unlawful, except when in the possession of officers carrying 
out the provisions of this section. It shall be the duty of all law enforcing 
officers to seize and immediately destroy all such machines and devices. 

(3) A first violation of the provisions of this section shall be deemed a 
misdemeanor, and the party offending shall, upon conviction, be fined in any 
sum not exceeding Five Hundred Dollars ($500.00), or imprisoned not exceed- 
ing three (3) months, or both, in the discretion of the court. In the event of a 
second conviction for a violation of any of the provisions of this section, the 
party offending shall be subject to a sentence of not less than six (6) months in 
the county jail, nor more than two (2) years in the State Penitentiary, in the 
discretion of the trial court. 

(4) Notwithstanding any provision of this section to the contrary, it shall 
not be unlawful to operate any equipment or device described in subsection (1) 
of this section or any gaming, gambling or similar device or devices by 
whatever name called while: 

(a) On a cruise vessel as defined in Section 27-109-1 whenever such 
vessel is in the waters within the State of Mississippi, which lie adjacent to 
the State of Mississippi south of the three (3) most southern counties in the 
State of Mississippi, including the Mississippi Sound, St. Louis Bay, Biloxi 
Bay and Pascagoula Bay, and in which the registered voters of the county in 
which the port is located have not voted to prohibit such betting, gaming or 
wagering on cruise vessels as provided in Section 19-3-79; 

(b) In a structure located, in whole or in part, on shore in any of the 
three (3) most southern counties in the State of Mississippi in which the 
registered voters of the county have voted to allow such betting, gaming or 
wagering on cruise vessels as provided in Section 19-3-79, if: 

(i) The structure is owned, leased or controlled by a person possessing 
a gaming license, as defined in Section 75-76-5, to conduct legal gaming on 
a cruise vessel under paragraph (a) of this subsection; 

(ii) The part of the structure in which licensed gaming activities are 
conducted is located entirely in an area which is located no more than 
eight hundred (800) feet from the mean high-water line (as defined in 
Section 29-15-1) of the waters within the State of Mississippi, which lie 
adjacent to the State of Mississippi south of the three (3) most southern 
counties in the State of Mississippi, including the Mississippi Sound, St. 
Louis Bay, Biloxi Bay and Pascagoula Bay, or, with regard to Harrison 
County only, no farther north than the southern boundary of the right-of- 
way for U.S. Highway 90, whichever is greater; and 

(hi) In the case of a structure that is located in whole or part on shore, 
the part of the structure in which licensed gaming activities are conducted 
shall lie adjacent to state waters south of the three (3) most southern 
counties in the State of Mississippi, including the Mississippi Sound, St. 
Louis Bay, Biloxi Bay and Pascagoula Bay. When the site upon which the 
structure is located consists of a parcel of real property, easements and 
rights-of-way for public streets and highways shall not be construed to 
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interrupt the contiguous nature of the parcel, nor shall the footage 
contained within the easements and rights-of-way be counted in the 
calculation of the distances specified in subparagraph (ii); 

(c) On a vessel as defined in Section 27-109-1 whenever such vessel is 
on the Mississippi River or navigable waters within any county bordering on 
the Mississippi River, and in which the registered voters of the county in 
which the port is located have not voted to prohibit such betting, gaming or 
wagering on vessels as provided in Section 19-3-79; or 

(d) That is legal under the laws of the State of Mississippi. 

(5) Notwithstanding any provision of this section to the contrary, it shall 
not be unlawful (a) to own, possess, repair or control any gambling device, 
machine or equipment in a licensed gaming establishment or on the business 
premises appurtenant to any such licensed gaming establishment during any 
period of time in which such licensed gaming establishment is being con- 
structed, repaired, maintained or operated in this state; (b) to install any 
gambling device, machine or equipment in any licensed gaming establishment; 
(c) to possess or control any gambling device, machine or equipment during the 
process of procuring or transporting such device, machine or equipment for 
installation on any such licensed gaming establishment; or (d) to store in a 
warehouse or other storage facility any gambling device, machine, equipment, 
or part thereof, regardless of whether the county or municipality in which the 
warehouse or storage facility is located has approved gaming aboard cruise 
vessels or vessels, provided that such device, machine or equipment is operated 
only in a county or municipality that has approved gaming aboard cruise 
vessels or vessels. Any gambling device, machine or equipment that is owned, 
possessed, controlled, installed, procured, repaired, transported or stored in 
accordance with this subsection shall not be subject to confiscation, seizure or 
destruction, and any person, firm, partnership or corporation which owns, 
possesses, controls, installs, procures, repairs, transports or stores any gam- 
bling device, machine or equipment in accordance with this subsection shall 
not be subject to any prosecution or penalty under this section. Any person 
constructing or repairing such cruise vessels or vessels within a municipality 
shall comply with all municipal ordinances protecting the general health or 
safety of the residents of the municipality. 

SOURCES: Codes, 1930, § 821; 1942, § 2047; Laws, 1924, ch. 339; Laws, 1938, ch. 
353; Laws, 1950, ch. 357; Laws, 1990, ch. 573, § 10; Laws, 1990 Ex Sess, ch. 45 
§ 149; Laws, 1992, ch. 371, § 5; 1994, ch. 530, § 1 eff from and after July 1, 
1994; Laws, 2005, 5th Ex Sess, ch. 16, § 4; Laws, 2013, ch. 410, § 3, eff from 
and after July 1, 2013. 

Amendment Notes — The 2013 amendment added the exception at the beginning 
of (1); and made minor stylistic changes. 

Cross References — Municipal regulation of amusement and other devices, see 
§ 21-19-33. 

Governing authorities not authorized to regulate gambling equipment that is within 
corporate limits in accordance with this section, see § 21-19-33. 

Elected or appointed official not to derive any pecuniary benefit as result of duties 
under this section, and penalties therefor, see § 25-4-119. 
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Unlawful business not legalized by issuance of privilege license or payment of tax, see 
§ 27-15-221. 

Vending and amusement machines, see §§ 27-27-1 et seq. 
Mississippi Gaming Control Act, see § 75-76-1 et seq. 
Illegality of gambling contracts, generally, see § 87-1-1. 

Prohibition of minors from entering pool room or billiard hall, see § 97-5-11. 
Use of slugs, etc., in automatic coin machines, see § 97-21-11. 
Betting on any game, play or amusement, see § 97-33-1. 

Exceptions provided for in this section applicable to keeping or exhibiting of games or 
gaming tables, see § 97-33-9. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

JUDICIAL DECISIONS 



1. Slot machines generally. 
2„ Character of slot machine as gam- 
bling device. 

3. Search, seizure and confiscation. 

4. — Replevin after seizure. 

5. Issuance of privilege license or pay- 

ment of tax. 

6. Miscellaneous. 

1. Slot machines generally. 

The definition of a "slot machine" con- 
tained in Miss. Code Ann. § 75-76-5(ff) is 
applicable to Miss. Code Ann. § 97-33-7, 
which prohibits the possession or use of 
slot machines. Miss. Gaming Comm'n v. 
Six Elec. Video Gambling Devices, 792 So. 
2d 321 (Miss. Ct. App. 2001). 

A machine was a slot machine where (1) 
it dispensed a two-minute emergency long 
distance calling card, good only for one 
call no matter the time actually used, (2) 
with each card, the purchaser also re- 
ceived a game piece, which had a bar code 
on the back that was read by the machine 
as the card was being dispensed, (3) the 
display on the machine then simulated a 
slot machine by spinning nine squares, (4) 
after a few moments, the display showed 
the same combination of squares as on the 
game piece, (5) again simulating a slot 
machine, the machine lit up and played 
music if the patron was a winner, and (6) 
a cashier at the store verified the winning 
card and then paid the prize money, which 
could be in the amount of one dollar up to 
$500. Miss. Gaming Comm'n v. Six Elec. 
Video Gambling Devices, 792 So. 2d 321 
(Miss. Ct. App. 2001). 



But where an injunction has been is- 
sued against the defendant for violation of 
gaming laws, his mere possession of slot 
machines was a violation of the injunction 
despite the fact that the machines were 
not operated. Stevens v. State, 225 Miss. 
48, 82 So. 2d 645 (1955). 

It was not the purpose of this statute 
[Code 1942, § 2047], or similar statutes, 
to condemn a machine as being a slot 
machine simply because its initial opera- 
tion is by way of the insertion of a coin in 
a slot; but the maxim noscitur a sociis 
should be applied, and in looking to the 
associated devices or machines or games 
mentioned in such statutes, the condem- 
nation is against those which, in their 
nature, are gambling devices. Rouse v. 
Sisson, 190 Miss. 276, 199 So. 777, 132 
A.L.R. 998 (1941). 

The mere possession of a slot machine 
or even its operation for amusement and 
not for profit does not constitute a crime. 
King v. McCrory, 179 Miss. 162, 175 So. 
193 (1937). 

2. Character of slot machine as gam- 
bling device. 

Business owner did not meet his burden 
of showing that he was being deprived of 
his property without due process of law 
because the criminal statutes, Miss. Code 
Ann. § 97-33-7 and Miss. Code Ann. § 97- 
33-17, were not too broad in their descrip- 
tion of what caused a video game to be an 
illegal slot machine, and a person with 
ordinary intelligence would have little dif- 
ficulty determining what exactly was pro- 
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hibited; Mississippi did not extend a prop- 
erty right to illegal gambling machines, 
such that there were no due process rights 
violations, and Miss. Code Ann. § 97-33- 
7(2) was not unconstitutionally vague. 
Trainer v. State, 930 So. 2d 373 (Miss. 
2006). 

Where the elements of consideration 
and chance are present, Miss. Code Ann. 
§ 75-76-5(ff) requires only that machines 
possess the "potential for reward" to be 
considered a slot machine subject to sei- 
zure and destruction under Miss. Code 
Ann. § 97-33-7(1). Miss. Gaming Comm'n 
v. Henson, 800 So. 2d 110 (Miss. 2001). 

State gaming commission properly 
seized amusement devices based on their 
illegality, as the machines possessed "po- 
tential for reward" by providing credits for 
free additional games even though they 
did not necessarily provide an instant 
payoff. Miss. Gaming Comm'n v. Henson, 
800 So. 2d 110 (Miss. 2001). 

A machine operated at a truck stop was 
an illegal slot machine where the machine 
operated as follows: (1) for one dollar, the 
machine dispensed a two minute emer- 
gency long distance calling card, good only 
for one call no matter the time actually 
used, (2) with each card, the purchaser 
also received a game piece which had a 
bar code on the back that was read by the 
machine as it was dispensed, (3) the dis- 
play on the machine then simulated a slot 
machine by spinning nine squares, (4) 
after a few moments, the display showed 
the same combination of squares as on the 
game piece, (5) again simulating a slot 
machine, the machine lit up and played 
music if the patron was a winner, and (6) 
a cashier at the store verified the winning 
card and then paid the prize money, which 
could be in the amount of one dollar up to 
five hundred dollars. Mississippi Gaming 
Comm'n v. Six Elec. Video Gambling De- 
vices & Gene Gullick, — So. 2d — , 2001 
Miss. App. LEXIS 13" (Miss. Ct. App. Jan. 
9, 2001), opinion withdrawn by, substi- 
tuted opinion at 792 So. 2d 321, 2001 
Miss. App. LEXIS 224 (Miss. Ct. App. 
2001). 

Despite the fact that § 2047, Code 
1942, specifically provides that pinball 
machines which do not return to the op- 
erator or player anything but free addi- 



tional games or plays shall not be deemed 
gambling devices, such machines are still 
subject to the forfeiture and seizure under 
federal statutes. United States v. Various 
Gambling Devices, 368 F. Supp. 661 (N.D. 
Miss. 1973). 

The fact that so-called "free-game" pin- 
ball machines are legal under Mississippi 
law does not render them exempt from the 
registration and record keeping require- 
ments of 15 USCS 1173. United States v. 
Various Gambling Devices, 368 F. Supp. 
661 (N.D. Miss. 1973). 

Although it appeared that upon the 
trial a slot machine did not operate when 
tested, the evidence was sufficient to sup- 
port the verdict of the jury that it was a 
gaming or gambling device. Brady v. 
State, 229 Miss. 677, 91 So. 2d 751 (1957). 

A machine which, upon the deposit of a 
coin, presents a question with a number of 
alternate answers only one of which is 
correct, whereupon the player has twenty 
seconds in which to depress a key indicat- 
ing the number of the answer selected by 
him, and which, if his answer is correct, 
automatically awards him a cash prize in 
an amount of which he is advised before 
commencement of the play, and which in 
any event delivers the card containing the 
question, on the reverse side of which is 
printed the correct answer, is not a gam- 
bling device within the purview of this 
statute [Code 1942, § 2047], since the 
element of uncertainty is not in the opera- 
tion of the machine but in the scope of the 
player's knowledge. Rouse v. Sisson, 190 
Miss. 276, 199 So. 777, 132 A.L.R. 998 
(1941). 

Slot machine, played for a "jackpot," 
operating by placing 5-cent coin in slot 
and pulling a lever for which purchaser 
could get a piece of gum, or sometimes 10 
or 15 cents, was a "gambling device." At- 
kins v. State, 178 Miss. 804, 174 So. 52 
(1937). 

Vending machine held a gambling de- 
vice; a "slot machine or similar device." 
Crippen v. Mint Sales Co., 139 Miss. 87, 
103 So. 503 (1925). 

3. Search, seizure and confiscation. 

As computer terminals seized from an 
internet cafe were illegal slot machines, 
cafe owners had no property rights in 
them pursuant to Miss. Code Ann. § 97- 



1188 



Gambling and Lotteries 



§ 97-33-7 



33-7(2); thus, a justice court had no legal 
basis to order their return to the owners. 
Moore v. Miss. Gaming Comm'n, 64 So. 3d 
537 (Miss. Ct. App. 2011). 

National guardsmen, acting under an 
executive order of the governor, and a 
search warrant issued by the county 
judge, directed to any officer of the county, 
had authority to make a search of the 
accused's premises wherein a slot ma- 
chine was found. Brady v. State, 229 Miss. 
677, 91 So. 2d 751 (1957). 

Where the recitals in the executive or- 
der, empowering the adjutant general to 
order out national guardsmen for the pur- 
pose of seeing that laws were faithfully 
executed in Jones County, made out a 
prima facie case justifying the governor's 
actions, the duty of showing that there 
was not such breakdown of law enforce- 
ment conditions as to justify this action 
was upon the accused, who was complain- 
ing of the search of the premises wherein 
a slot machine was found. Brady v. State, 
229 Miss. 677, 91 So. 2d 751 (1957). 

In a prosecution for the unlawful pos- 
session of a slot machine found upon the 
accused's premises during a search by 
national guardsmen under authority of an 
executive order, and a search warrant 
issued by the county judge, it was not 
error to introduce in evidence a copy of the 
executive order, certified by the secretary 
of state, since whatever right, if any, ac- 
cused had to subpoena witnesses and con- 
tradict the facts set forth in the original 
executive order applied as well to the copy 
as to the original. Brady v. State, 229 
Miss. 677, 91 So. 2d 751 (1957). 

The legislature has the power to render 
the possession or ownership of slot ma- 
chines and pay-off tables unlawful, and to 
provide for their seizure and destruction, 
without violating the due process clause of 
the Fourteenth Amendment to the Consti- 
tution of the United States. Clark v. 
Holden, 191 Miss. 7, 2 So. 2d 570 (1941). 

The fact that slot machines and other 
gambling devices, when seized, were con- 
tained in their original crates and were 
designed for operation in another jurisdic- 
tion where their operation was lawful 
would not make their seizure and destruc- 
tion under the provision of this section 
[Code 1942, § 2047] wrongful, since the 



statute makes the possession or owner- 
ship thereof unlawful. Clark v. Holden, 
191 Miss. 7, 2 So. 2d 570 (1941). 

Where a slot machine was not a gam- 
bling device within the purview of this 
statute [Code 1942, § 2047], the owner 
thereof was entitled to an injunction 
against seizure and confiscation of such 
machine as a gambling device. Rouse v. 
Sisson, 190 Miss. 276, 199 So. 777, 132 
A.L.R. 998 (1941). 

A city marshal had no authority, with- 
out affidavit or search warrant, to seize 
slot machine which was not operated by 
person keeping it, since statute does not 
contemplate that officers may seize prop- 
erty not contraband without a warrant, 
unless such property is being used by 
persons in such manner as to make out a 
crime. King v. McCrory, 179 Miss. 162, 175 
So. 193 (1937). 

4. — Replevin after seizure. 

Since this section [Code 1942, § 2047] 
makes the possession or ownership of slot 
machines and other similar gambling de- 
vices and apparatus unlawful it necessar- 
ily follows that replevin will not lie for the 
recovery in which no property right can 
exist in the plaintiff and the possession of 
which by him is made unlawful. Clark v. 
Holden, 191 Miss. 7, 2 So. 2d 570 (1941). 

An owner of a slot machine which was 
kept on premises of another not for pur- 
pose of operating it could replevy such 
machine from city marshal who, while 
searching premises for intoxicating li- 
quors, found machine and without taking 
any legal papers or making any affidavit 
took the machine into his possession, 
where marshal could not show that ma- 
chine was being used for purpose of gam- 
ing. King v. McCrory, 179 Miss. 162, 175 
So. 193 (1937). 

5. Issuance of privilege license or pay- 

ment of tax. 

A copy of a record in the office of the 
United States District Director of Internal 
Revenue showing the issuance by the di- 
rector of a license for the accused's prem- 
ises to operate a coin-operated gaming 
device, which was duly certified by the 
Director, was properly authenticated and 
admissible in a prosecution for the unlaw- 
ful possession of a slot machine notwith- 
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standing accused's objection that the ad- 
mission of the certified copy, without the 
witness being on the stand, deprived the 
accused of the right of cross-examination, 
since it would appear there was no rule 
prohibiting accused from subpoenaing 
and using that official as a witness. Brady 
v. State, 229 Miss. 677, 91 So. 2d 751 
(1957). 

In prosecution for unlawfully operating 
a slot machine, admission of testimony of 
payment of privilege tax was not error, 
notwithstanding evidence as to privilege 
tax being paid is not ordinarily admis- 
sible, where payment was a stipulated 
fact and court instructed jury that pay- 
ment did not justify operation of slot ma- 
chine as a gambling device. State v. 
Stigler, 179 Miss. 276, 175 So. 194 (1937). 

Issuance of license held not to create an 
estoppel against prosecution for crime un- 
der statute making it unlawful to operate 
slot machines which do not indicate in 
advance what purchaser is to receive. At- 
kins v. State, 178 Miss. 804, 174 So. 52 
(1937). 

In view of legislative history, suit to 
collect privilege tax on slot machine for 
year 1924 cannot be maintained (Code 
1906, § 3786; Laws 1914, ch. 110; Laws 
1920, ch. 104 §§ 7, 64; Laws 1922, ch. 239 



§§ 1-3; Laws 1924, ch. 120, § 339.). Scott 
v. Hossley, 142 Miss. 611, 107 So. 760 
(1926). 

6. Miscellaneous. 

A justice of the peace has no jurisdic- 
tion, other than to require bail for appear- 
ance in circuit court to await action of 
grand jury, on an affidavit charging a 
second offense, such second offense being 
the commission of a felony. Ellis v. State, 
203 Miss. 330, 33 So. 2d 837 (1948). 

In a prosecution for burglary, which 
involved the stealing of a slot machine 
containing a large number of nickels, it 
was immaterial whether or not the slot 
machine was "property," since the money 
in the machine was property, and was not 
withdrawn from that category by a statute 
under which the money could have been 
seized by any police officer. Hawkins v. 
State, 193 Miss. 586, 10 So. 2d 678 (1942). 

In prosecution for unlawfully operating 
a slot machine, instructing that to convict, 
jury must believe beyond reasonable 
doubt that some person other than ac- 
cused played or operated machine was not 
error, since it was not unlawful, per se, for 
owner of slot machine to keep it and 
operate it for amusement and not as a 
gambling device. State v. Stigler, 179 
Miss. 276, 175 So. 194 (1937). 



ATTORNEY GENERAL OPINIONS 



If gambling devices are stored in ware- 
house located in county or municipality 
that has not approved gaming and devices 
are intended for ultimate delivery to ves- 
sel on which gambling is legal, then such 
storage does constitute part of "the pro- 



cess of procuring or transporting such 
device" and such possession is legal under 
subsection (5) of this section provided that 
license from Gaming Commission is ob- 
tained pursuant to Section 75-76-79. 
Guice, August 6, 1993, A.G. Op. #93-0403. 



RESEARCH REFERENCES 



ALR. Coin-operated pinball machine or 
similar device, played for amusement only 
or confining reward to privilege of free 
replays, as prohibited or permitted by 
antigambling laws. 89 A.L.R.2d 815. 

Paraphernalia or appliances used for 
recording gambling transactions or receiv- 
ing or furnishing gambling information as 
gaming "devices" within criminal statute 
or ordinance. 1 A.L.R.3d 726. 



Constitutionality of statutes providing 
for destruction of gambling devices. 14 
A.L.R.3d 366. 

Validity of criminal legislation making 
possession of gambling or lottery devices 
or paraphernalia presumptive or prima 
facie evidence of other incriminating facts. 
17 A.L.R.3d 491. 

Right to recover money lent for gam- 
bling purposes. 74 A.L.R.5th 369. 
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Am Jur. 38 Am. Jur. 2d, Gambling §§ 1 Law Reviews. Symposium: Gaming 

et seq. Law and Technology: Gambling in the 

19 Am. Jur. Proof of Facts 647, Unlaw- Twenty-First Century: Judicial Resolu- 

ful Gambling Games §§ 1 et seq. tion of Current Issues, 74 Miss. L.J. 779, 

CJS. 38 C.J.S., Gaming §§ 1 et seq. Winter, 2005. 

§ 97-33-8, Illegal gambling; Internet sweepstakes cafes pro- 
hibited. 

(1) The provisions of this section are intended to clarify that the operation 
of "Internet sweepstakes cafes" is an illegal gambling activity under state law. 

(2) It shall be unlawful for any person or entity to possess, own, control, 
display, operate or have a financial interest in an electronic video monitor that: 

(a) Is offered or made available to a person to play or participate in a 
simulated gambling program in return for direct or indirect consideration, 
including consideration associated with a product, service or activity other 
than the simulated gambling program; and 

(b) The person who plays or participates in the simulated gambling 
program may become eligible to win, redeem or otherwise obtain a cash or 
cash-equivalent prize, whether or not the eligibility for or value of the prize 
is determined by or has any relationship to the outcome or play of the 
program. 

(3) As used in this section, the following words and phrases shall have the 
meanings ascribed in this subsection, unless the context clearly indicates 
otherwise: 

(a) "Simulated gambling program" means any method intended to be 
used by a person playing, participating or interacting with an electronic 
video monitor that is offered by another person or entity; that directly or 
indirectly implements the predetermination of a cash or cash-equivalent 
prize, or otherwise connects the player with the cash or cash-equivalent 
prize; and that is not legal under the Mississippi Gaming Control Act. 

(b) "Consideration associated with a product, service or activity other 
than the simulated gambling program" means money or other value col- 
lected for a product, service or activity that is offered in any direct or indirect 
relationship to playing or participating in the simulated gambling program. 
The term includes consideration paid for Internet access or computer time, 
or a sweepstakes entry. 

(c) "Electronic video monitor" means any unit, mechanism, computer or 
other terminal, or device that is capable of displaying moving or still images. 

(4) Any person or entity violating the provisions of this section, upon 
conviction, shall be guilty of a misdemeanor and fined not more than One 
Thousand Dollars ($1,000.00) or imprisoned for not less than one (1) year, or 
both. 

(5) The provisions of this section shall not apply to: 

(a) Any lawful activity that is conducted for the primary purpose of 
entertaining children under the age of eighteen (18) years, during which 
money is paid for a token or chip that is used to play an electronic or other 
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game, with the winner of the game earning tickets that can be exchanged for 
prizes; 

(b) Any lawful marketing promotion, contest, prize or sweepstakes that 
is designed to attract consumer attention to a specific product or service 
which is offered for sale by the manufacturer, distributor, vendor or retailer 
of the product or service; or 

(c) Any promotional activity as defined in Section 75-76-5 that is 
conducted by a gaming licensee. 

SOURCES: Laws, 2013, ch. 410, § 1, eff from and after July 1, 2013. 

§ 97-33-9. Gambling; keeping, exhibiting, etc. games or gam- 
ing tables; exceptions. 

Except as otherwise provided in Section 97-33-8, if any person shall be 
guilty of keeping or exhibiting any game or gaming table commonly called 
A.B.C. or E.O. roulette or rowley-powley, or rouge et noir, roredo, keno, monte, 
or any faro-bank, or other game, gaming table, or bank of the same or like kind 
or any other kind or description under any other name whatever, or shall be in 
any manner either directly or indirectly interested or concerned in any gaming 
tables, banks, or games, either by furnishing money or articles for the purpose 
of carrying on the same, being interested in the loss or gain of said table, bank 
or games, or employed in any manner in conducting, carrying on, or exhibiting 
said gaming tables, games, or banks, every person so offending and being 
thereof convicted, shall be fined not less than Twenty-five Dollars ($25.00) nor 
more than Two Thousand Dollars ($2,000.00), or be imprisoned in the county 
jail not longer than two (2) months, or by both such fine and imprisonment, in 
the discretion of the court. Nothing in this section shall apply to any person 
who owns, possesses, controls, installs, procures, repairs or transports any 
gambling device, machine or equipment in accordance with subsection (4) of 
Section 97-33-7 or Section 75-76-34. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 3(11); 1857, ch. 64, art. 136; 
1871, § 2600; 1880, § 2846; 1892, § 1124; 1906, § 1205; Hemingway's 1917, 
§ 935; 1930, § 962; 1942, § 2192; Laws, 1896, ch. 105; Laws, 1990, ch. 573, 
§ 11; Laws, 1991, ch. 543, § 4; Laws, 2013, ch. 410, § 4, eff from and after 
July 1, 2013. 

Amendment Notes — The 2013 amendment added the exception at the beginning 
of the section. 

Cross References — Elected or appointed official not to derive any pecuniary 
benefit as result of duties under this section, and penalties therefor, see § 25-4-119. 

Operation of gaming devices in clubs, on boats, etc., as abatable nuisance, see 
§ 95-3-25. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 
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JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

3. Evidence. 

1. In general. 

An agent of the alcoholic beverage con- 
trol division of the state tax commission 
does not have the authority to serve a 
search warrant issued for the purpose of 
making a search for illegal gambling 
equipment. Wright v. State, 231 So. 2d 777 
(Miss. 1970). 

Supreme court would not interfere with 
trial court's discretion in overruling mo- 
tion for severance made by seven defen- 
dants charged with being interested in 
gambling table. Boyd v. State, 177 Miss. 
34, 170 So. 671 (1936). 

Under this section [Code 1942, § 2192] 
the mere act of keeping and exhibiting a 
gaming table is not a crime; the unlawful 
purpose of keeping the table must be 
shown; there must be facts which make 
the keeping or exhibiting unlawful. Rawls 
v. State, 70 Miss. 739, 12 So. 584 (1893). 

2. Indictment. 

Indictment charging that defendants 
were interested in loss or gain of gambling 
table held not demurrable as charging 
more than one offense in one count by 
referring to "games of chance," since of- 
fense charged did not end by playing of 
one game, but was continuous. Boyd v. 
State, 177 Miss. 34, 170 So. 671 (1936). 

Indictment held not bad for duplicity. 
Ross v. State, 135 Miss. 862, 101 So. 289 
(1924). 

An indictment under this section [Code 
1942, § 2192] held not demurrable be- 
cause it improperly charged the offense as 
having been "feloniously" committed. 
Brister v. State, 86 Miss. 461, 38 So. 678 
(1905). 

An indictment under this section [Code 
1942, § 2192] which merely charges that 



defendant "was interested in a gaming 
table" is fatally defective in that it fails to 
charge that he was interested in the loss 
or gain of the table as required by the 
statute. Brazele v. State, 86 Miss. 286, 38 
So. 314 (1905). 

3. Evidence. 

In a prosecution for illegal possession of 
gambling devices, where the evidence was 
objected to on the ground of an illegal 
search, but the defense did not specifically 
object to the admission of illegal gambling 
equipment on the ground that the alco- 
holic beverage control agent lacked au- 
thority to serve a search warrant issued 
for the search for illegal gambling devices, 
under the plain error rule and in the 
interest of the equal administration of 
justice, a prior holding that such agent did 
not have such authority would be applied. 
Wright v. State, 231 So. 2d 777 (Miss. 
1970). 

In prosecution of seven defendants for 
being interested in gambling table, evi- 
dence as to gaming on occasions subse- 
quent to first occasion admitted when all 
defendants but one participated in fur- 
therance of game held not admissible, 
where evidence as to subsequent occa- 
sions disclosed separate offenses in com- 
mission of which some of the defendants 
did not participate. Boyd v. State, 177 
Miss. 34, 170 So. 671 (1936). 

Evidence held insufficient to sustain 
conviction as to defendant who played on 
table, but as to whom evidence contained 
nothing to indicate that he was at any 
time interested in loss or gain of table. 
Boyd v. State, 177 Miss. 34, 170 So. 671 
(1936). 

Evidence examined and held to show 
that defendant was the lessee and occu- 
pant of the room in which the gambling 
was conducted. Ford v. State, 86 Miss. 
123, 38 So. 229 (1905). 



RESEARCH REFERENCES 

ALR. Requirement of 18 USCS § 1955, Am Jur. 38 Am. Jur. 2d, Gambling 

prohibiting illegal gambling businesses, §§ 64 et seq. 

that such businesses involve five or more 19 Am. Jur. Proof of Facts 647, Unlaw- 

persons. 55 A.L.R. Fed. 778. ful Gambling Games §§ 1 et seq. 
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CJS. 38 C.J.S., Gaming §§ 137 et seq. 

§ 97-33-11. Gambling; clubs not to have interest in gaming; 
each member fined; grand jury investigation. 

It shall not be lawful for any association of persons of the character 
commonly known as a "club," whether such association be incorporated or not, 
in any manner, either directly or indirectly, to have any interest or concern in 
any gambling tables, banks, or games, by means of what is sometimes called a 
"rake-off or "take-out," or by means of an assessment upon certain combina- 
tions, or hands at cards, or by means of a percentage extracted from players, 
or an assessment made upon, or a contribution from them, or by any other 
means, device or contrivance whatsoever. It shall not be lawful for such an 
association to lend or advance money or any other valuable thing to any person 
engaged or about to engage in playing any game of chance prohibited by law, 
or to become responsible directly or indirectly for any money or other valuable 
thing lost, or which may be lost, by any player in any such game. If any such 
association shall violate any of the provisions of this section each and every 
member thereof shall be guilty of a misdemeanor, and, upon conviction thereof 
shall be fined in a sum not more than five hundred dollars; and unless such fine 
and costs be immediately paid, shall be imprisoned in the county jail for not 
less than five nor more than twenty days. Each grand jury shall cause such of 
the members of such an association as it may choose to appear before them and 
submit to examination touching the observance or nonobservance by such 
association of the provisions hereof. 

SOURCES: Codes, 1906, § 1206; Hemingway's 1917, § 936; 1930, § 963; 1942, 
§ 2193. 

Cross References — Operation of gaming devices in clubs, on boats, etc., as 
abatable nuisance, see § 95-3-25. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

Club, boat or place where liquor is found as abatable nuisance, see § 99-27-23. 

RESEARCH REFERENCES 

ALR. Criminal liability of member or Am Jur. 38 Am. Jur. 2d, Gambling 
agent of private club or association, or of §§ 64 et seq. 

owner or lessor of its premises, for viola- CJS. 38 C.J.S., Gaming §§ 150 et seq. 
tion of state or local liquor or gambling 
laws thereon. 98 A.L.R.3d 694. 

§ 97-33-13. Gambling; building owners, lessees, etc. not to 
permit gambling. 

Any owner, lessee, or occupant of any outhouse or other building, who 
shall knowingly permit or suffer any of the before mentioned tables, banks, or 
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games, or any other game prohibited by law, to be carried on, kept, or exhibited 
in his said house or other building, or on his lot or premises, being thereof 
convicted, shall be fined not less than one hundred dollars nor more than two 
thousand dollars. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 3(12); 1857, ch. 64, art. 138; 
1871, § 2602; 1880, § 2848; 1892, § 1126; 1906, § 1208; Hemingway's 1917, 
§ 938; 1930, § 965; 1942, § 2195. 

Cross References — Slot machines and other gambling devices, see § 97-33-7. 
Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

3. Evidence. 

1. In general. 

City had power to pass an ordinance 
making it an offense against the munici- 
pality to violate Code 1906, § 1208. 
Rosetto v. City of Bay St. Louis, 97 Miss. 
409, 52 So. 785 (1910). 

Playing poker with a three, five and 
ten-cent limit is gaming within the mean- 
ing of Code 1892, § 1126. Ford v. State, 86 
Miss. 123, 38 So. 229 (1905). 

The lessee of a building who has as- 
signed his term as to a portion thereof, 
and retains no control over such portion, 
cannot be held guilty under this section 
[Code 1942, § 2195], if his assignee, even 
with his knowledge, permit games to be 
carried on in such portion in violation of 
the section. Diebel v. State, 68 Miss. 725, 9 
So. 354 (1891). 

2. Indictment. 

Indictment charging that accused felo- 
niously suffered games of chance to be 
played with dice for money in a house 



occupied by her as a dwelling, contrary to 
the statute, sufficiently charges the statu- 
tory offense and is not violated by the use 
of the word "feloniously." Brister v. State, 
86 Miss. 461, 38 So. 678 (1905). 

3. Evidence. 

Evidence obtained by coroner under il- 
legal warrant for search and seizure of 
intoxicating liquor was inadmissible in 
prosecution for permitting games of 
chance to be played for money on defen- 
dant's premises. Millwood v. State, 198 
Miss. 485, 23 So. 2d 496 (1945). 

Evidence that defendant's house had 
the reputation of being a gambling house 
was inadmissible, being hearsay. Rosetto 
v. City of Bay St. Louis, 97 Miss. 409, 52 
So. 785 (1910). 

Evidence that a door opened from the 
store into the room, of which defendant 
alone had the key, that he would open it at 
request, that it was necessary to ask per- 
mission of him to enter, and that he kept 
goods stored therein, was sufficient to 
show that he was the lessee and occupant 
of the room. Ford v. State, 86 Miss. 123, 38 
So. 229 (1905). 



RESEARCH REFERENCES 



ALR. Gambling in private residence as 
prohibited or permitted by anti-gambling 
laws. 27 A.L.R.3d 1074. 



Am Jur. 38 Am. Jur. 
§§ 91 et seq. 
CJS. 38 C.J.S., Gaming 



2d, Gambling 
§§ 150 et seq. 
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§ 97-33-15. Gambling; hotel, tavern and boarding-house keep- 
ers to inform on gamblers. 

If any guest or other person shall play at any game, bank, or table contrary 
to law, in a tavern, hotel, or boarding-house, or any outhouse, or under any 
booth, arbor, or other place upon the premises in possession of any tavern, 
hotel, or boarding-house keeper, and the keeper of the tavern, hotel, or 
boarding-house shall not forthwith give information of the offense, together 
with the names of the offenders, to some justice of the peace of his county, and 
prosecute the same, he shall, upon conviction thereof, be fined not less than 
twenty dollars nor more than one hundred dollars. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 3(18); 1857, ch. 64, art. 137; 
1871, § 2601; 1880, § 2847; 1892, § 1126; 1906, § 1207; Hemingway's 1917, 
§ 937; 1930, § 964; 1942, § 2194. 

Editor's Note — Pursuant to Miss. Const., Art. 6, § 171, all reference in the 
Mississippi Code to justice of the peace shall mean justice court judge. 

Cross References — Slot machines and other gambling devices, see § 97-33-7. 

Applicability of the Racketeer Influenced and Corrupt Organization Act of this 
section, see §§ 97-43-1 et seq. 

RESEARCH REFERENCES 

Am Jur. 38 Am. Jur. 2d, Gambling 
§ 136. 

CJS. 38 C.J.S., Gaming §§ 150 et seq. 

§ 97-33-17. Gambling; money and appliances forfeited; excep- 
tions. 

(1) All monies exhibited for the purpose of betting or alluring persons to 
bet at any game, and all monies staked or betted, shall be liable to seizure by 
any sheriff, constable, or police officer, together with all the appliances used or 
kept for use in gambling, or by any other person; and all the monies so seized 
shall be accounted for by the person making the seizure, and all appliances 
seized shall be destroyed; provided, however, this section shall not apply to 
betting, gaming or wagering on: 

(a) A cruise vessel as defined in Section 27-109-1 whenever such vessel 
is in the waters within the State of Mississippi, which lie adjacent to the 
State of Mississippi south of the three (3) most southern counties in the 
State of Mississippi, including the Mississippi Sound, St. Louis Bay, Biloxi 
Bay and Pascagoula Bay, and in which the registered voters of the county in 
which the port is located have not voted to prohibit such betting, gaming or 
wagering on cruise vessels as provided in Section 19-3-79; 

(b) In a structure located in whole or in part on shore in any of the three 
(3) most southern counties in the State of Mississippi in which the registered 
voters of the county have voted to allow such betting, gaming or wagering on 
cruise vessels as provided in Section 19-3-79, if: 
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(i) The structure is owned, leased or controlled by a person possessing 
a gaming license, as denned in Section 75-76-5, to conduct legal gaming on 
a cruise vessel under paragraph (a) of this subsection; 

(ii) The part of the structure in which licensed gaming activities are 
conducted is located entirely in an area which is located no more than 
eight hundred (800) feet from the mean high-water line (as defined in 
Section 29-15-1) of the waters within the State of Mississippi, which lie 
adjacent to the State of Mississippi south of the three (3) most southern 
counties in the State of Mississippi, including the Mississippi Sound, St. 
Louis Bay, Biloxi Bay and Pascagoula Bay, or, with regard to Harrison 
County only, no farther north than the southern boundary of the right-of- 
way for U.S. Highway 90, whichever is greater; and 

(iii) In the case of a structure that is located in whole or part on shore, 
the part of the structure in which licensed gaming activities are conducted 
shall lie adjacent to state waters south of the three (3) most southern 
counties in the State of Mississippi, including the Mississippi Sound, St. 
Louis Bay, Biloxi Bay and Pascagoula Bay. When the site upon which the 
structure is located consists of a parcel of real property, easements and 
rights-of-way for public streets and highways shall not be construed to 
interrupt the contiguous nature of the parcel, nor shall the footage 
contained within the easements and rights-of-way be counted in the 
calculation of the distances specified in subparagraph (ii). 

(c) A vessel as defined in Section 27-109-1 whenever such vessel is on 
the Mississippi River or navigable waters within any county bordering on 
the Mississippi River, and in which the registered voters of the county in 
which the port is located have not voted to prohibit such betting, gaming or 
wagering on vessels as provided in Section 19-3-79; or 

(d) That is legal under the laws of the State of Mississippi. 

(2) Nothing in this section shall apply to any gambling device, machine or 
equipment that is owned, possessed, controlled, installed, procured, repaired 
or transported in accordance with subsection (4) of Section 97-33-7. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 3(9); 1857, ch. 64, art. 139; 
1871, § 2603; 1880, § 2849; 1892, § 1127; 1906, § 1209; Hemingway's 1917, 
§ 939; 1930, § 966; 1942, § 2196; Laws, 1989, ch. 481, § 3; Laws, 1990, ch. 449, 
§ 6; Laws, 1990, ch. 573, § 12; Laws, 1990 Ex Sess, ch. 45, § 150; Laws, 2005, 
5th Ex Sess, ch. 16, § 5, eff from and after passage (approved Oct. 17, 2005.) 

Cross References — Elected or appointed official not to derive any pecuniary 
benefit as result of duties under this section, and penalties therefor, see § 25-4-119. 

Mississippi Gaming Control Act, see § 75-76-1 et seq. 

Recovery of money lost in void gambling contracts, see §§ 87-1-1 et seq. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 
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JUDICIAL DECISIONS 



1. In general. 

Business owner did not meet his burden 
of showing that he was being deprived of 
his property without due process of law 
because the criminal statutes, Miss. Code 
Ann. § 97-33-7 and Miss. Code Ann. § 97- 
33-17, were not too broad in their descrip- 
tion of what caused a video game to be an 
illegal slot machine, and a person with 
ordinary intelligence would have little dif- 
ficulty determining what exactly was pro- 
hibited; Mississippi did not extend a prop- 
erty right to illegal gambling machines, 
such that there were no due process rights 
violations, and Miss. Code Ann. § 97-33- 
7(2) was not unconstitutionally vague. 
Trainer v. State, 930 So. 2d 373 (Miss. 
2006). 

In a prosecution for burglary, which 
involved the stealing of a slot machine 
containing a large number of nickels, it 
was immaterial whether or not the slot 
machine was "property," since the money 
in the machine was property, and was not 
withdrawn from that category by a statute 



under which the money could have been 
seized by any police officer. Hawkins v. 
State, 193 Miss. 586, 10 So. 2d 678 (1942). 

A city marshal had no authority, with- 
out affidavit or search warrant, to seize 
slot machine which was not operated by 
person keeping it, since statute does not 
contemplate that officers may seize prop- 
erty not contraband without a warrant, 
unless such property is being used by 
persons in such manner as to make out a 
crime. King v. McCrory, 179 Miss. 162, 175 
So. 193 (1937). 

An owner of a slot machine which was 
kept on premises of another not for pur- 
pose of operating it could replevy such 
machine from city marshal who, while 
searching premises for intoxicating li- 
quors, found machine and without taking 
any legal papers or making any affidavit 
took the machine into his possession, 
where marshal could not show that ma- 
chine was being used for purpose of gam- 
ing. King v. McCrory, 179 Miss. 162, 175 
So. 193 (1937). 



RESEARCH REFERENCES 



ALR. Forfeiture of property for unlaw- 
ful use before trial of individual offender. 3 
A.L.R.2d 738. 

Forfeiture of money used in connection 
with gambling or lottery, or seized by 
officers in connection with an arrest or 
search on premises where such activities 
took place. 19 A.L.R.2d 1228. 

Paraphernalia or appliances used for 
recording gambling transactions or receiv- 
ing or furnishing gambling information as 
gaming "devices" within criminal statute 
or ordinance. 1 A.L.R.3d 726. 

Constitutionality of statutes providing 
for destruction of gambling devices. 14 
A.L.R.3d 366. 

Validity, construction, and application 
of statutes or ordinances involved in pros- 



ecutions for possession of bookmaking 
paraphernalia. 51 A.L.R.4th 796. 

Propriety of civil or criminal forfeiture 
of computer hardware or software. 39 
A.L.R.5th 87. 

Am Jur. 38 Am. Jur. 2d, Gambling 
§§ 132 et seq. 

12A Am. Jur. PI & Pr Forms (Rev), 
Gambling, Forms 11 et seq. (actions to 
recover gambling losses); 

CJS. 38 C.J.S., Gaming §§ 110-112, 116 
et seq. 

Law Reviews. Payne, An introduction 
to civil forfeiture in Mississippi: An effec- 
tive law enforcement tool or cash register 
justice? 59 Miss. L. J. 453, Fall 1989. 



§ 97-33-19, Gambling; money and appliances forfeited; pen- 
alty for resisting seizure. 

Any person or persons who shall oppose the seizure of any such moneys or 
appliances by any officer or person so authorized to make it, shall, on 



1198 



Gambling and Lotteries 



§ 97-33-21 



conviction thereof, be liable to a penalty of fifteen hundred dollars; and any 
person who shall take any part of said money, after the said seizure shall be 
declared, shall be guilty of a misdemeanor, and on conviction thereof, shall be 
fined and imprisoned, at the discretion of the court. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 3(10); 1857, ch. 64, art. 140; 
1871, § 2604; 1880, § 2850; 1892, § 1128; 1906, § 1210; Hemingway's 1917, 
§ 940; 1930, § 967; 1942, § 2197. 

Cross References — Recovery of money lost in void gambling contracts, see 
§§ 87-1-1 et seq. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 



JUDICIAL DECISIONS 



1. In general. 

This provision is capable of construction 
that respects First Amendment. Enlow v. 
Tishomingo County, 962 F.2d 501 (5th Cir. 
1992), reh'g denied, 971 F.2d 750 (5th Cir. 
1992). 

Genuine issues of material facts ex- 
isted, precluding summary judgment, as 
to whether law enforcement officer was 
arresting owner of building where gam- 



bling raid occurred because officer feared 
riot when building owner questioned offi- 
cers as to whether they had search war- 
rant and arrest warrant, or whether offi- 
cer was arresting him because owner had 
exercised First Amendment rights in con- 
nection with owner's protesting of raid. 
Enlow v. Tishomingo County, 962 F.2d 501 
(5th Cir. 1992), reh'g denied, 971 F.2d 750 
(5th Cir. 1992). 



RESEARCH REFERENCES 



ALR. Forfeiture of money used in con- 
nection with gambling or lottery or seized 
by officers in connection with an arrest or 
search on premises where such activities 
took place. 19 A.L.R.2d 1228. 

Constitutionality of statutes providing 
for destruction of gambling devices. 14 
A.L.R.3d 366. 



Validity, construction, and application 
of statutes or ordinances involved in pros- 
ecutions for possession of bookmaking 
paraphernalia. 51 A.L.R.4th 796. 

Am Jur. 38 Am. Jur. 2d, Gambling 
§§ 129 et seq. 



§ 97-33-21. Gambling; gambling with minor. 

Any person of full age who shall bet any money or thing of any value with 
a minor, or allow a minor to bet at any game or gaming-table exhibited by him, 
or in which he is interested or in any manner concerned, on conviction thereof, 
shall be fined not less than three hundred dollars and imprisoned not less than 
three months. 

SOURCES: Codes, 1857, ch. 64, art. 142; 1871, § 2606; 1880, § 2852; 1892, § 1129; 
1906, § 1211; Hemingway's 1917, § 941; 1930, § 968; 1942, § 2198. 

Cross References — Statutory definition of the term "infant," see § 1-3-21. 
Statutory definition of the term "minor," see § 1-3-27. 
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Recovery of money lost in void gambling contracts, see §§ 87-1-1 et seq. 
Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

§ 97-33-23. Gambling; gambling with minor knowing him to 
be under-age. 

Any person of full age who shall bet any money or thing of value with a 
minor, knowing such minor to be under the age of twenty-one years, or 
allowing any such minor to bet at any game or games, or at any gaming-table 
exhibited by him, or in which he is interested or in any manner concerned, on 
conviction thereof, shall be punished by imprisonment in the penitentiary not 
exceeding two years. 

SOURCES: Codes, 1857, ch. 64, art. 143; 1871, § 2607; 1880, § 2853; 1892, § 1130; 
1906, § 1212; Hemingway's 1917, § 942; 1930, § 969; 1942, § 2199. 

Cross References — Statutory definition of the term "infant," see § 1-3-21. 
Statutory definition of the term "minor," see § 1-3-27. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

§ 97-33-25. Gambling; pool-selling; exceptions. 

If any person shall sell or buy, either directly or indirectly, any chance in 
what is commonly called pool, upon any event whatever, or shall in any 
manner engage in such business or pastime, he shall be fined not more than 
Five Hundred Dollars ($500.00) or shall be imprisoned in the county jail not 
more than ninety (90) days; provided, however, this section shall not apply to 
betting, gaming or wagering: 

(a) On a cruise vessel as defined in Section 27-109-1 whenever such 
vessel is in the waters within the State of Mississippi, which lie adjacent to 
the State of Mississippi south of the three (3) most southern counties in the 
State of Mississippi, including the Mississippi Sound, St. Louis Bay, Biloxi 
Bay and Pascagoula Bay, and in which the registered voters of the county in 
which the port is located have not voted to prohibit such betting, gaming or 
wagering on cruise vessels as provided in Section 19-3-79; 

(b) In a structure located in whole or in part on shore in any of the three 
(3) most southern counties in the State of Mississippi in which the registered 
voters of the county have voted to allow such betting, gaming or wagering on 
cruise vessels as provided in Section 19-3-79, if: 

(i) The structure is owned, leased or controlled by a person possessing 
a gaming license, as defined in Section 75-76-5, to conduct legal gaming on 
a cruise vessel under paragraph (a) of this section; 

(ii) The part of the structure in which licensed gaming activities are 
conducted is located entirely in an area which is located no more than 
eight hundred (800) feet from the mean high-water line (as defined in 
Section 29-15-1) of the waters within the State of Mississippi, which lie 
adjacent to the State of Mississippi south of the three (3) most southern 
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counties in the State of Mississippi, including the Mississippi Sound, St. 
Louis Bay, Biloxi Bay and Pascagoula Bay, or, with regard to Harrison 
County only, no farther north than the southern boundary of the right-of- 
way for U.S. Highway 90, whichever is greater; and 

(hi) In the case of a structure that is located in whole or part on shore, 
the part of the structure in which licensed gaming activities are conducted 
shall lie adjacent to state waters south of the three (3) most southern 
counties in the State of Mississippi, including the Mississippi Sound, St. 
Louis Bay, Biloxi Bay and Pascagoula Bay. When the site upon which the 
structure is located consists of a parcel of real property, easements and 
rights-of-way for public streets and highways shall not be construed to 
interrupt the contiguous nature of the parcel, nor shall the footage 
contained within the easements and rights-of-way be counted in the 
calculation of the distances specified in subparagraph (ii). 

(c) On a vessel as defined in Section 27-109-1 whenever such vessel is 
on the Mississippi River or navigable waters within any county bordering on 
the Mississippi River, and in which the registered voters of the county in 
which the port is located have not voted to prohibit such betting, gaming or 
wagering on vessels as provided in Section 19-3-79; or 

(d) That is legal under the laws of the State of Mississippi. 

SOURCES: Codes, 1892, § 1131; 1906, § 1213; Hemingway's 1917, § 943; 1930, 
§ 970; 1942, § 2200; Laws, 1989, ch. 481, § 4; Laws, 1990, ch. 449, § 7; Laws, 
1990, ch. 573, § 13; Laws, 1990 Ex Sess, ch. 45 § 151; Laws, 2005, 5th Ex Sess, 
ch. 16, § 6, eff from and after passage (approved Oct. 17, 2005.) 

Cross References — Elected or appointed official not to derive any pecuniary 
benefit as result of duties under this section, and penalties therefor, see § 25-4-119. 
Mississippi Gaming Control Act, see § 75-76-1 et seq. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

RESEARCH REFERENCES 



ALR. Construction and application of 
state or municipal enactments relating to 
policy or numbers games. 70 A.L.R.3d 897. 

Validity, construction, and application 
of statute or ordinance prohibiting or 
regulating use of messenger services to 
place wagers in pari-mutuel pool. 78 
A.L.R.4th 483. 

Validity of statute or ordinance prohib- 
iting or regulating bookmaking or pool 
selling. 80 A.L.R.4th 1079. 



Construction and application of statute 
or ordinance prohibiting or regulating 
bookmaking or pool selling. 84 A.L.R.4th 
740. 

Am Jur. 38 Am. Jur. 2d, Gambling 
§§ 30 et seq. 

19 Am. Jur. Proof of Facts 647, Unlaw- 
ful Gambling Games §§ 10, 11. 

CJS. 38 C.J.S., Gaming §§ 10, 140-145. 



1201 



§ 97-33-27 



Crimes 



§ 97 -33-27. Gambling; betting on horse or yacht race or shoot- 
ing match; exceptions. 

If any person shall bet on a horse race or a yacht race or on a shooting 
match, he shall be fined not more than Five Hundred Dollars ($500.00), and, 
unless the fine and costs be immediately paid, he shall be imprisoned in the 
county jail not more than ninety (90) days; provided, however, this section shall 
not apply to betting, gaming or wagering: 

(a) On a cruise vessel as defined in Section 27-109-1 whenever such 
vessel is in the waters within the State of Mississippi, which lie adjacent to 
the State of Mississippi south of the three (3) most southern counties in the 
State of Mississippi, including the Mississippi Sound, St. Louis Bay, Biloxi 
Bay and Pascagoula Bay, and in which the registered voters of the county in 
which the port is located have not voted to prohibit such betting, gaming or 
wagering on cruise vessels as provided in Section 19-3-79; 

(b) In a structure located in whole or in part on shore in any of the three 
(3) most southern counties in the State of Mississippi in which the registered 
voters of the county have voted to allow such betting, gaming or wagering on 
cruise vessels as provided in Section 19-3-79, if: 

(i) The structure is owned, leased or controlled by a person possessing 
a gaming license, as defined in Section 75-76-5, to conduct legal gaming on 
a cruise vessel under paragraph (a) of this section; 

(ii) The part of the structure in which licensed gaming activities are 
conducted is located entirely in an area which is located no more than 
eight hundred (800) feet from the mean high-water line (as defined in 
Section 29-15-1) of the waters within the State of Mississippi, which lie 
adjacent to the State of Mississippi south of the three (3) most southern 
counties in the State of Mississippi, including the Mississippi Sound, St. 
Louis Bay, Biloxi Bay and Pascagoula Bay, or, with regard to Harrison 
County only, no farther north than the southern boundary of the right-of- 
way for U.S. Highway 90, whichever is greater; and 

(iii) In the case of a structure that is located in whole or part on shore, 
the part of the structure in which licensed gaming activities are conducted 
shall lie adjacent to state waters south of the three (3) most southern 
counties in the State of Mississippi, including the Mississippi Sound, St. 
Louis Bay, Biloxi Bay and Pascagoula Bay. When the site upon which the 
structure is located consists of a parcel of real property, easements and 
rights-of-way for public streets and highways shall not be construed to 
interrupt the contiguous nature of the parcel, nor shall the footage 
contained within the easements and rights-of-way be counted in the 
calculation of the distances specified in subparagraph (ii). 

(c) On a vessel as defined in Section 27-109-1 whenever such vessel is 
on the Mississippi River or navigable waters within any county bordering on 
the Mississippi River, and in which the registered voters of the county in 
which the port is located have not voted to prohibit such betting, gaming or 
wagering on vessels as provided in Section 19-3-79; or 
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(d) That is legal under the laws of the State of Mississippi. 

SOURCES: Codes, 1892, § 1132; 1906, § 1214; Hemingway's 1917, § 944; 1930, 
§ 971; 1942, § 2201; Laws, 1989, ch. 481, § 5; Laws, 1990, ch. 449, § 8; Laws, 
1990, ch. 573, § 14; Laws, 1990 Ex Sess, ch. 45 § 152; Laws, 2005, 5th Ex Sess, 
ch. 16, § 7, eff from and after passage (approved Oct. 17, 2005.) 



Cross References — Licensing and regulation of cruise vessels, see § 27-109-1 et 
seq. 

Mississippi Gaming Control Act, see § 75-76-1 et seq. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 



RESEARCH REFERENCES 



ALR. Validity, construction, and appli- 
cation of statutes or ordinances involved 
in prosecutions for transmission of wagers 
or wagering information related to book- 
making. 53 A.L.R.4th 801. 

Validity, construction, and application 
of statute or ordinance prohibiting or 
regulating use of messenger services to 
place wagers in pari-mutuel pool. 78 
A.L.R.4th 483. 

Validity of statute or ordinance prohib- 
iting or regulating bookmaking or pool 
selling. 80 A.L.R.4th 1079. 



Construction and application of statute 
or ordinance prohibiting or regulating 
bookmaking or pool selling. 84 A.L.R.4th 
740. 

Am Jur. 38 Am. Jur. 2d, Gambling 
§§ 39 et seq. 

19 Am. Jur. Proof of Facts 647, Unlaw- 
ful Gambling Games § 28 (proof of use of 
premises for bookmaking). 

CJS. 38 C.J.S., Gaming §§ 138, 139, 
147-149. 



§ 97-33-29. Gambling; laws remedial, not penal. 

All laws made or to be made for the suppression of gambling or gaming, 
are remedial and not penal statutes, and shall be so construed by the courts. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 11(7); 1857, ch. 64, art. 146; 
1871, § 2610; 1880, § 2856; 1892, § 1133; 1906, § 1215; Hemingway's 1917, 
§ 945; 1930, § 972; 1942, § 2202. 

Cross References — ■ Illegality of gambling contracts, generally, see §§ 87-1-1 et 
seq. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

Word "remedial" called for gaming laws 
to be construed liberally against the crimi- 
nal; the Mississippi Supreme Court has 
never held that the provision removed all 
prohibitory gambling laws from the crimi- 
nal code; the constitutional analysis of a 
statute is the same whether the statute 
under scrutiny is criminal or civil, and the 



Constitution applies to every statute. The 
proper construction of the statute, or 
whether it shall be strictly or liberally 
construed, is not the question, but 
whether the Constitution applies to all 
statutes alike, whether civil or criminal. 
And the supreme court holds that it does. 
Trainer v. State, 930 So. 2d 373 (Miss. 
2006). 
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Indorsement and transfer of check in 
payment of gambling debt is void and 
ineffective to pass title to any subsequent 
holder. Skinner Mfg. Co. v. Deposit Guar. 
Bank, 160 Miss. 815, 133 So. 660 (1931). 

Bank paying check indorsed in payment 
of gambling debt, resulting in loss to bank 



when maker stopped payment, held with- 
out remedy against maker. Skinner Mfg. 
Co. v. Deposit Guar. Bank, 160 Miss. 815, 
133 So. 660 (1931). 



RESEARCH REFERENCES 



Am Jur. 38 Am. Jur. 2d, Gambling 
§§ 150 et seq. 
CJS. 38 C.J.S., Gaming §§ 18, 19. 



§ 97-33-31. Lotteries; penalty for putting on. 

If any person, in order to raise money for himself or another, or for any 
purpose whatever, shall publicly or privately put up a lottery to be drawn or 
adventured for, he shall, on conviction, be imprisoned in the penitentiary not 
exceeding five years. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 3(23); 1857, ch. 64, art. 141; 
1871, § 2605; 1880, § 2851; 1892, § 1199; 1906, § 1277; Hemingway's 1917, 
§ 1009; 1930, § 1038; 1942, § 2270. 



Cross References — Provision in constitution prohibiting lotteries, see former Miss 
Const § 98. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

Requisites of indictment for crimes involving lotteries, see § 99-7-35. 

Sufficiency of lottery indictment, see § 99-17-29. 

Compelling purchaser of lottery ticket to testify, see § 99-17-29. 



JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

3. Proof. 

1. In general. 

Cash drawing sponsored by political 
candidate does not constitute violation of 
bribery statutes, candidate gift statute, or 
lottery statute where scheme sponsored 
by candidate requires only that voters 
who wish to participate in cash drawing 
participate in election and where scheme 
expressly disclaims attempt to influence 
direction of vote. Naron v. Prestage, 469 
So. 2d 83 (Miss. 1985). 

The offense under this section [Code 
1942, § 2270] is made a felony, whereas 
under each of the subsequent nine sec- 
tions pertaining to lotteries (Code 1942, 



§§ 2271-2279), the offense merely consti- 
tutes a misdemeanor. Clark v. State, 198 
Miss. 88, 21 So. 2d 296 (1945). 

The words, "put up a lottery," as used in 
this section [Code 1942, § 2270] are to be 
construed in their usual and most com- 
mon sense, as they would ordinarily be 
understood by the public in general. Clark 
v. State, 198 Miss. 88, 21 So. 2d 296 
(1945). 

To "put up a lottery" within the meaning 
of this section [Code 1942, § 2270] is not 
to operate a lottery but to put up or 
provide whatever is necessary for its op- 
eration, that is, (1) the capital, (2) the 
necessary paraphernalia and (3) the plan 
or set-up for the operation. Clark v. State, 
198 Miss. 88, 21 So. 2d 296 (1945). 
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Policy game whereby "writers" issue 
tickets upon which purchaser selects a 
number from 1 to 78, and, to determine 
the winners, balls numbering from 1 to 78 
are put in a bag and shaken and 12 
withdrawn therefrom, the numbers upon 
which designating the winners who are 
paid in money, constitutes a lottery. Clark 
v. State, 198 Miss. 88, 21 So. 2d 296 
(1945). 

Scheme whereby merchant gave cus- 
tomers tickets purchased from chamber of 
commerce entitling customers to chance 
on prize, held not "lottery" or "gambling 
device." R.J. Williams Furn. Co. v. 
McComb Chamber of Commerce, 147 
Miss. 649, 112 So. 579, 57 A.L.R. 421 
(1927). 

2. Indictment. 

Charge in indictment that defendant 
wilfully, unlawfully and feloniously, in or- 
der to raise money for himself, publicly 
put up, owned, maintained and operated a 
lottery to be drawn or adventured for, 
commonly called policy or a gambling 
game for money, is not confined to that of 
having put up a lottery in violation of this 
section [Code 1942, § 2270], but also in- 
cludes further offenses under subsequent 



sections of this chapter pertaining to lot- 
teries (Code 1942, §§ 2271-2279). Clark v. 
State, 198 Miss. 88, 21 So. 2d 296 (1945). 

3. Proof. 

State has burden of proof that defen- 
dant "put up a lottery" within the meaning 
of this section [Code 1942, § 2270], and 
mere proof that defendant was operating 
the lottery does not cast upon him the 
burden of showing that he did not put up 
the lottery. Clark v. State, 198 Miss. 88, 21 
So. 2d 296 (1945). 

Where indictment charged defendant 
not only with a felony of having put up a 
lottery in violation of this section [Code 
1942, § 2270] but other offenses which 
under subsequent sections of this chapter 
(Code 1942, §§ 2271-2279) are misde- 
meanors, and, although there was no 
proof that defendant put up the lottery 
within the purview of this section [Code 
1942, § 2270], the proof showed that he 
did receive money for the lottery and de- 
livered prizes therefor within the prohibi- 
tion of Code 1942, § 2278, general verdict 
of guilty will be sustained, but case will be 
remanded for proper resentencing under 
Code 1942, § 2278. Clark v. State, 198 
Miss. 88, 21 So. 2d 296 (1945). 



ATTORNEY GENERAL OPINIONS 



It is illegal for a person to raffle off a donated to a D.A.R.E. program. See Sec- 
jeep on which he owes, even if any pro- tions 97-33-31, 97-33-49, and 97-33-51. 
ceeds over the amount he owes would be Stuart, April 27, 1995, A.G. Op. #95-0202. 



RESEARCH REFERENCES 



ALR. Entrapment to commit offense 
with respect to gambling or lotteries. 31 
A.L.R.2d 1212. 

Validity and construction of statute ex- 
empting gambling operations carried on 
by religious, charitable, or other nonprofit 
organizations from general prohibitions 
against gambling. 42 A.L.R.3d 663. 

State lotteries: actions by ticket holders 
against state or contractor for state. 40 



A.L.R.4th 662. 

Private contests and lotteries: entrants' 
rights and remedies. 64 A.L.R.4th 1021. 

Am Jur. 38 Am. Jur. 2d, Gambling §§ 5 
et seq., 42 et seq. 

19 Am. Jur. Proof of Facts 647, Unlaw- 
ful Gambling Games § 10. 

CJS. 54 C.J.S., Lotteries § 2. 



§ 97-33-33, Lotteries; advertising prohibited. 

If any person shall in any way advertise any lottery whatever, no matter 
where located, or shall knowingly have in his possession any posters or other 
lottery advertisements of any kind-save a regularly issued newspaper contain- 
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ing such an advertisement without intent to circulate the same as an 
advertisement-he shall, on conviction, be fined not less than twenty-five 
dollars nor more than one hundred dollars, or be imprisoned in the county jail 
not exceeding three months, or both. 

SOURCES: Codes, 1892, § 1202; 1906, § 1280; Hemingway's 1917, § 1012; 1930, 
§ 1041; 1942, § 2273. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

RESEARCH REFERENCES 

Am Jur. 38 Am. Jur. 2d, Gambling 
§ 147. 

CJS. 54 C.J.S., Lotteries § 29. 

§ 97-33-35. Lotteries; advertising prohibited; publication or 
circulation of newspapers. 

If any newspaper published or circulated in this state shall contain an 
advertisement of any lottery whatever, or any matter intended to advertise a 
lottery, no matter where located, the editor or editors, publisher or publishers, 
and the owner or owners thereof permitting the same, shall be guilty of a 
misdemeanor, and, on conviction, shall be fined not less than one hundred 
dollars nor more than one thousand dollars, and be imprisoned in the county 
jail not less than ten days nor more than three months, for each offense. The 
issuance of each separate daily or weekly edition of the newspaper that shall 
contain such an advertisement shall be considered a separate offense. 

SOURCES: Codes, 1892, § 1203; 1906, § 1281; Hemingway's 1917, § 1013; 1930, 
§ 1042; 1942, § 2274. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

Am Jur. 38 Am. Jur. 2d, Gambling 
§ 147. 

CJS. 54 C.J.S., Lotteries §§ 8, 9. 

§ 97-33-37. Lotteries; advertising prohibited; sale of newspa- 
pers. 

If any newsdealer or other person shall, directly or indirectly, sell or offer 
for sale any newspaper or other publication containing a lottery advertise- 
ment, he shall be guilty of a misdemeanor, and upon conviction, shall be fined 
not less than ten dollars or imprisoned not less than ten days or both. 
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SOURCES: Codes, 1892, § 1204; 1906, § 1282; Hemingway's 1917, § 1014; 1930, 
§ 1043; 1942, § 2275. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

Am Jur. 38 Am. Jur. 2d, Gambling 
§ 48. 

CJS. 54 C.J.S., Lotteries § 29. 

§ 97-33-39. Lotteries; sale of tickets. 

If any person shall sell, or offer or expose for sale, any lottery ticket, 
whether the lottery be in or out of this state, or for or in any other state, 
territory, district, or country, he shall, on conviction, be fined not less than 
twenty-five dollars nor more than one hundred dollars, or imprisoned in the 
county jail not less than ten days nor more than sixty days, or both. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 3(23); 1857, ch. 64, art. 141; 
1871, § 2605; 1880, § 2851; 1892, § 1200; 1906, § 1278; Hemingway's 1917, 
§ 1010; 1930, § 1039; 1942, § 2271. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

RESEARCH REFERENCES 

Am Jur. 38 Am. Jur. 2d, Gambling ful Gambling Games § 10. 
§ 43. CJS. 54 C.J.S., Lotteries § 28. 

19 Am. Jur. Proof of Facts 647, Unlaw- 

§ 97-33-41. Lotteries; buying tickets in state prohibited. 

If any person shall buy in this state any lottery ticket, whether the lottery 
be in or out of this state, or of or in any other state, territory, district, or 
country, he shall, on conviction, be fined not less than Five Dollars ($5.00) nor 
more than Twenty-five Dollars ($25.00), or be imprisoned in the county jail not 
exceeding ten (10) days, or both. 

SOURCES: Codes, 1892, § 1201; 1906, § 1279; Hemingway's 1917, § 1011; 1930, 
§ 1040; 1942, § 2272; Laws, 1992, ch. 388, § 1, eff from and after passage 
(approved April 27, 1992). 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

Compelling purchaser of lottery ticket to testify, see § 99-17-29. 
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RESEARCH REFERENCES 

Am Jur. 38 Am. Jur. 2d, Gambling 
§ 43. 

CJS. 54 C.J.S., Lotteries § 26, 27. 

§ 97-33-43. Lotteries; railroads. 

If any railroad company shall suffer or permit the sale of a lottery ticket of 
any kind on its cars, or at its depots or depot grounds, or by its employees, no 
matter where the lottery is located, it shall be guilty of a misdemeanor, and, on 
conviction shall be fined not less than twenty dollars nor more than one 
hundred dollars for every such ticket so sold. 

SOURCES: Codes, 1892, § 1205; 1906, § 2183; Hemingway's 1917, § 1015; 1930, 
§ 1044; 1942, § 2276. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 

Am Jur. 38 Am. Jur. 2d, Gambling 
§ 140. 

CJS. 54 C.J.S., Lotteries § 29. 

§ 97-33-45. Lotteries; steamboats. 

If the owner or owners of any steamboat shall suffer or permit the sale of 
a lottery ticket of any kind on his or their boat, or by his or their employees, no 
matter where the lottery is located, he or they shall be guilty of a misdemeanor, 
and shall, on conviction, be punished as prescribed in section 97-33-43. 

SOURCES: Codes, 1892, § 1206; 1906, § 1284; Hemingway's 1917, § 1016; 1930, 
§ 1045; 1942, § 2277. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 

RESEARCH REFERENCES 

Am Jur. 38 Am. Jur. 2d, Gambling 
§ 140. 

CJS. 54 C.J.S., Lotteries § 29. 

§ 97-33-47. Lotteries; acting as agent for. 

If any person shall act as agent for any lottery or lottery company, no 
matter where domiciled or located, or if he shall assume to so act as agent, or 
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if he receive any money or other thing for any such lottery or lottery company, 
or deliver to any person any ticket or tickets, prize or prizes, or other thing 
from such lottery or lottery company, he shall, on conviction, be fined not less 
than one hundred dollars, nor more than five hundred dollars, and be 
imprisoned in the county jail not less than three months nor more than six 
months. 



SOURCES: Codes, 1892, § 1207; 1906, § 1285; Hemingway's 1917, § 1017; 1930, 
§ 1046; 1942, § 2278. 

Cross References — Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

Where indictment charged defendant 
not only with a felony of having put up a 
lottery in violation of Code 1942, § 2270, 
but other offenses which under subse- 
quent sections of this chapter (Code 1942, 
§§ 2271-2279) are misdemeanors, and, al- 
though there was no proof that defendant 
put up the lottery within the purview of 



Code 1942, § 2270, the proof showed that 
he did receive money for the lottery and 
delivered prizes therefor within the prohi- 
bition of this section [Code 1942, § 2278], 
general verdict of guilty will be sustained, 
but case will be remanded for proper re- 
sentencing hereunder. Clark v. State, 198 
Miss. 88, 21 So. 2d 296 (1945). 



RESEARCH REFERENCES 



Am Jur. 38 Am. Jur. 2d, Gambling 
§ 48. 

CJS. 54 C.J.S., Lotteries § 29. 



§ 97-33-49. Raffles. 

Except as otherwise provided in Section 97-33-51, if any person, in order 
to raise money for himself or another, shall publicly or privately put up or in 
any way offer any prize or thing to be raffled or played for, he shall, on 
conviction, be fined not more than Twenty Dollars ($20.00), or be imprisoned 
not more than one (1) month in the county jail. 



SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 3(23); 1857, ch. 64, art. 141; 
1871, § 2605; 1880, § 2851; 1892, § 1208; 1906, § 1286; Hemingway's 1917, 
§ 1018; 1930, § 1047; 1942, § 2279; Laws, 1992, ch. 581, § 26, eff from and 
after October 1, 1992. 



Cross References — - Applicability of the Racketeer Influenced and Corrupt Orga- 
nization Act to this section, see §§ 97-43-1 et seq. 
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JUDICIAL DECISIONS 



1. In general. 

This section [Code 1942, § 2279] deals 
with cases wherein the putting up a lot- 
tery is for a single occasion. Clark v. State, 
198 Miss. 88, 21 So. 2d 296 (1945). 

Property raffled must be put up or of- 
fered within the state. Jenkins v. State, 96 
Miss. 461, 50 So. 495 (1909). 



The statute does not make punishable 
the selling of a chance in a raffle. The 
unlawful act is the putting up of the 
property. Kirk v. State, 69 Miss. 215, 10 
So. 577 (1892). 



ATTORNEY GENERAL OPINIONS 



It is illegal for a person to raffle off a 
jeep on which he owes money, even if any 
proceeds over the amount owed would be 
donated to a D.A.R.E. program. See Sec- 
tions 97-33-31, 97-33-51, and this section. 
Stuart, April 27, 1995, A.G. Op. #95-0202. 

In order to be legal, a raffle must be 
sponsored by a nonprofit civic, educa- 



tional, wildlife conservation or religious 
organization and all proceeds must go to 
that organization, to be dispersed in accor- 
dance with the organization's rules and 
regulations. Dedeaux, July 25, 1997, A.G. 
Op. #97-0443. 



RESEARCH REFERENCES 



ALR. Entrapment to commit offense 
with respect to gambling or lotteries. 31 
A.L.R.2d 1212. 

State lotteries: actions by ticket holders 
against state or contractor for state. 40 
A.L.R.4th 662. 



Am Jur. 38 Am. Jur. 2d, Gambling §§ 5 
et seq. 

19 Am. Jur. Proof of Facts 647, Unlaw- 
ful Gambling Games § 10. 



CHARITABLE BINGO LAW 



Sec. 

97-33-50. Short title. 

97-33-51. Exemptions for certain bingo games and raffles. 

97-33-52. Organizations authorized to conduct bingo games; disposition of pro- 
ceeds; records and reports. 
97-33-53. Definitions. 

97-33-55. License to conduct games; application; person or persons responsible; 
fee. 

97-33-57. Investigation of qualifications of applicants for licenses; criteria; term of 
license; denial, refusal, suspension or revocation of license. 

97-33-59. Special licenses for emergency financial relief; special charitable limited 
license requirement. 

97-33-61. Notice and hearing prerequisites to denial of license; judicial review. 
97-33-63. [Reserved]. 

97-33-65. Commission to control games; entry and inspection by agents; suspen- 
sion or revocation of license for violations. 

97-33-67. Length and frequency of sessions; prize limits; designated supervisor 
responsible for session; purchase of supplies only from licensees; persons 
under 18 years of age. 

97-33-69. Active member to conduct games; compensation, rentals and fees 
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regulated; contract to be in writing; furnisher of services or equipment 
not to conduct games; allowable expenses. 
97-33-71. Records and reports to Commission. 

97-33-73. Gaming and Tax Commissions may examine books and records. 
97-33-75. Violations; sanctions. 
97-33-77. Regulation of pull-tabs. 

97-33-79. Regulation of manufacturers of supplies and equipment; license re- 
quired; sale of supplies only to licensees; gifts, etc.; records and reports. 

97-33-81. Overlap of financial interest between organizations conducting games 
and manufacturers, distributors, or lessors. 

97-33-101. Disposition of fees and fines; Charitable Bingo Fund. 

97-33-103. Annual report by Commission. 

97-33-105. Commission personnel not to have interest in organization conducting 
bingo or manufacturing or distributing supplies or equipment. 

97-33-107. Functions, duties, and responsibilities of Commission. 

97-33-109. Monitoring of licensees; enforcement powers and actions; prosecutions; 
penalties. 

97-33-111 through 97-33-199. [Reserved]. 

97-33-201. Licensure as manufacturer, distributor, or operator of supplies or 
equipment or as commercial lessor; application; fee; requirements; 
denial, refusal to renew, suspension or revocation; grounds. 

97-33-203. Commercial lessor's license; rental rates and other charges allowable; 
length and frequency of rentals; agreements with distributors. 

§ 97-33-50. Short title. 

The provisions of Sections 97-33-51 through 97-33-81, 97-33-101 through 
97-33-109, 97-33-201 and 97-33-203, Mississippi Code of 1972, may be cited as 
the "Charitable Bingo Law." 

SOURCES: Laws, 1992, ch. 581, § 1, eff from and after October 1, 1992. 



ATTORNEY GENERAL OPINIONS 



Bingo regulation has been delegated by 
Mississippi legislature to Mississippi 
Gaming Commission by Charitable Bingo 
Law, Miss. Code Sections 97-33-50 et seq.; 
however, this law has not preempted local 



governing authority power to regulate 
hours of bingo operation or power to enact 
reasonable zoning restrictions relating to 
bingo operations and facilities. Scott, Jan. 
20, 1993, A.G. Op. #93-0014. 



RESEARCH REFERENCES 



ALR. Validity and construction of stat- 
ute exempting gambling operations car- 
ried on by religious, charitable, or other 
nonprofit organizations from general pro- 
hibitions against gambling. 42 A.L.R.3d 
663. 



Am Jur. 38 Am. Jur. 2d, Gambling 
§§ 21, 37. 

CJS. 38 C.J.S., Gaming §§ 10, 140-145, 
163-165. 
66 C.J.S., Nuisance §§ 81, 82. 



§ 97-33-51. Exemptions for certain bingo games and raffles. 

(1) The provisions of Sections 97-33-1 through 97-33-49 shall not apply to 
any raffle wherein a ticket is sold and a prize is offered when such raffle is 
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being held by and for the benefit of any nonprofit civic, educational, wildlife 
conservation or religious organization with all proceeds going to said organi- 
zation. 

(2) The provisions of Sections 97-33-1 through 97-33-49 shall not apply to 
any bingo game wherein a prize is offered when such bingo game is being held 
in accordance with the provisions of the Charitable Bingo Law. 

(3) A bingo game or a raffle held pursuant to the provisions of the 
Charitable Bingo Law shall not be considered a game or gambling game for the 
purposes of Section 75-76-1 et seq. 

SOURCES: Laws, 1979, ch. 390; Laws, 1987, ch. 445; Laws, 1991, ch. 588, § 2; 
Laws, 1992, ch. 581, § 2, eff from and after October 1, 1992. 

Editor's Note — Sections 97-33-51 through 97-33-81, 97-33-101 through 97-33-109, 
97-33-201 and 97-33-203 may be cited as the "Charitable Bingo Law" by provision of 
§ 97-33-50. 

Cross References — Posts of the American Legion and posts of the Veterans of 
Foreign Wars of the United States may utilize nonmembers to assist designated 
supervisors in the conduct of bingo under the Charitable Bingo Law and qualify for 
exemption from regulation of charitable solicitations, see § 79-11-505. 

Provisions of this section constituting exception from prohibition of raffles, see 
§ 97-33-49. 

Except as otherwise provided in this section through § 97-33-81, all net proceeds 
from bingo to be expended for purposes for which organization conducting bingo game 
is created, see § 97-33-52. 



JUDICIAL DECISIONS 



1. In general. 

Section 87-1-1, which declares "utterly 
void" all contracts executed and made in 
connection with illegal gaming activities, 
does not bar collection of debts arising out 
of legal gaming activities; thus, § 87-1-1 
does not apply to bingo, since charitable 
bingo games were exempted from any and 



all "illegal" definitions by § 97-33-51. 
Frank v. Dore, 635 So. 2d 1369 (Miss. 
1994). 

Bingo is not a "lottery" prohibited by 
[former] Mississippi Constitution Art 4, 
§ 98, and therefore this section is consti- 
tutional. Knight v. State ex rel. Moore, 574 
So. 2d 662 (Miss. 1990). 



ATTORNEY GENERAL OPINIONS 



Governmental entity, without express 
authority, cannot claim exemption pro- 
vided to certain entities under subsection 
(1) of this section, and may not conduct 
raffles to raise money. Cockrell Nov. 3, 
1993, A.G. Op. #93-0746. 

It is illegal for a person to raffle off a 
jeep on which he owes money, even if any 
proceeds over the amount owed would be 
donated to a D.A.R.E. program. See Sec- 
tions 97-33-31, 97-33-49, and this section. 
Stuart, April 27, 1995, A.G. Op. #95-0202. 

In order to be legal, a raffle must be 
sponsored by a nonprofit civic, educa- 



tional, wildlife conservation or religious 
organization and all proceeds must go to 
that organization, to be dispersed in accor- 
dance with the organization's rules and 
regulations. Dedeaux, July 25, 1997, A.G. 
Op. #97-0443. 

Any arrest made by a Mississippi Gam- 
ing Commission agent for assault, larceny, 
etc., is as a private citizen as it was the 
intent of the legislature to only give gam- 
ing enforcement agents the authority to 
enforce violations of the Gaming Control 
Act and the Charitable Bingo Law. Pat- 
ton, Jan. 14, 2000, A.G. Op. #99-0708. 
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A governmental entity, without express 
statutory authority, may not claim the 
exemption provided to certain entities un- 



der Section 97-33-51(1) and may not con- 
duct raffles to raise money. Hilliard, Feb. 
14, 2003, A.G. Op. #03-0041. 



RESEARCH REFERENCES 

ALR. Validity and construction of stat- Am Jur. 38 Am. Jur. 2d, Gambling 
ute exempting gambling operations car- §§ 10 et seq. 

ried on by religious, charitable or other CJS. 54 C.J.S., Lotteries §§ 8, 9. 
nonprofit organizations from general pro- 
hibitions against gambling. 42 A.L.R.3d 
663. 

§ 97-33-52. Organizations authorized to conduct bingo 
games; disposition of proceeds; records and reports. 

(1) A bingo game may be conducted only: 

(a) When held for the benefit of a charitable organization that (i) is 
licensed pursuant to Section 97-33-55 or Section 97-33-59; (ii) is domiciled in 
the State of Mississippi; and 

(b) When the game is held by active members of such organization. 

(2) Except as may be otherwise provided in Sections 97-33-51 through 
97-33-203, all net proceeds derived from a bingo game authorized by this 
section shall be expended only for the purposes for which the organization is 
created, and no net proceeds derived from a bingo game authorized by this 
section shall be distributed to a charity outside of the State of Mississippi 
without the approval of the Mississippi Gaming Commission. Nothing in the 
Charitable Bingo Law shall prohibit a charitable organization from using gross 
receipts derived from a bingo game conducted under the Charitable Bingo Law 
to pay administrative penalties imposed by any state agency against the 
charitable organization. 

(3) None of the proceeds of a bingo game authorized to be held under this 
section shall be used to purchase, construct or improve a building, hall or other 
facility solely for the purpose of conducting or operating a bingo game. 

(4) Every organization which conducts bingo games shall report to the 
Mississippi Gaming Commission at such time, in such manner and on such 
forms as the commission prescribes. All records and reports so filed shall be 
public records and shall be available for inspection in accordance with the 
Mississippi Public Records Act of 1983. 

SOURCES: Laws, 1991, ch. 588, § 1; Laws, 1992, ch. 581, § 3; Laws, 1994, ch. 635, 
§ 1; Laws, 2002, ch. 366, § 1, eff from and after passage (approved Mar. 18, 
2002.) 

Cross References — Mississippi Public Records Act of 1983, see §§ 25-61-1 et seq. 
Exemption of certain bingo games and raffles from provisions of this section, see 
§ 97-33-51. 

Federal Aspects — Section 501 of the Internal Revenue Code is codified at 26 USCS 
§ 501. 
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§ 97-33-53. Definitions. 

As used in Sections 97-33-51 through 97-33-203, the following words and 
phrases shall have the meanings ascribed herein unless the context clearly 
indicates otherwise: 

(a) "Bingo" means a game of chance in which a right to participate is 
sold to a player and prizes are awarded, that is: 

(i) Played with a card, sheet, or an electronic representation thereof, 
bearing numbers or symbols; 

(ii) Played with the participant covering, marking or revealing the 
numbers or symbols, as objects similarly numbered or designated are 
drawn from a receptacle and orally called; in the case of electronic 
representations, the requisite covering, marking or revealing may be 
accomplished electronically to match objects similarly numbered or des- 
ignated and stored in memory in advance as winners, or which are 
generated randomly by an electronic process; 

(iii) Won by the player who first covers, marks or reveals a previously 
designated arrangement of numbers or symbols; and 

(iv) Played on the premises of a licensed organization and during the 
organization's regular hours of conducting bingo games. 

The term "bingo" includes pull-tabs made available as a companion 
game to bingo and played on the premises. The term "bingo" does not include 
any game which is played via television, telephone, satellite dish or any 
other telecommunications transmission or receiving device. 

Any electronic device used to produce an electronic representation must 
maintain an inventory recorded in computed memory, not on cartridge 
memory, of the number of winners and losers. It must also be equipped with 
tamper-proof electric meters as a backup to the computer memory. It may 
not dispense cash or coins. Paybacks will be dispensed by printed ticket only. 
The printer shall maintain duplicate records of all transactions. All such 
electronic devices shall be approved by the Mississippi Gaming Commission. 

(b) "Charitable organization" means: 

(i) Any nonprofit organization domiciled in this state that is tax 
exempt under Section 501(c) or (d) of the United States Internal Revenue 
Code and which has on file with the Mississippi Gaming Commission 
either a tax exemption letter issued by the United States Internal 
Revenue Service, or a certified copy of its application for such tax exempt 
status if the commission determines that the organization is likely to be 
granted the tax exempt status, and is: 

1. Any chapter or post domiciled in this state of a nationally 
chartered organization whose membership is composed of former mem- 
bers of the military forces of the United States of America or whose 
membership is composed of members of the Merchant Marine Veterans 
Association; or 

2. Any nonprofit civic, educational, wildlife conservation organiza- 
tion or religious organization domiciled in this state. 
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If an organization which has on file with the commission a certified 
copy of its application for a tax exemption under Section 501(c) or (d) of the 
U.S. Internal Revenue Code is not granted the exemption within twelve 
(12) months from the date of such application, the organization's license 
shall be subject to revocation pursuant to Section 97-33-61. 

(ii) Any senior citizen recreation club, which is defined as an organi- 
zation sanctioned by the local council on aging and composed of members 
aged sixty (60) years or older, the sole function of which is to provide 
amusement and diversion for its members. 

(c) "Commission" means the Mississippi Gaming Commission. 

(d) "Distributor" means any person or other entity who sells, offers for 
sale or otherwise furnishes to any person, gaming supplies or equipment for 
use in the conducting of a bingo game authorized by Sections 97-33-51 
through 97-33-203. 

(e) "Manufacturer" means any person or other entity who manufactures 
for sale, offers for sale, or otherwise furnishes, any gaming supplies or 
equipment for use in the conducting of a bingo game authorized by Sections 
97-33-51 through 97-33-203. 

(f) "Commercial lessor" means any person or other entity, other than a 
bona fide nonprofit organization licensed to conduct charitable bingo games, 
who leases any building, structure or premises to organizations licensed 
under the provisions of Sections 97-33-51 through 97-33-203. 

(g) "Operator" means a person or other entity who supplies the charity 
an electronic facsimile pull-tab device or labor saving device as described in 
Section 97-33-53. This person or entity may not be engaged in any other form 
of bingo operations such as a distributor, manufacturer, charity or commer- 
cial lessor. 

(h) "Pull-tabs" means single or banded tickets or cards each with its face 
covered to conceal one or more numbers or symbols, where one or more cards 
or tickets in each set have been designed in advance as winners. "Pull-tabs" 
shall also mean any device for dispensing pull-tabs. 

(i) "Session" means any five-hour time period within one (1) day or 
six-hour time period within one (1) week. 

(j) "Day" means the whole or any part of the time period of twenty-four 
(24) hours from midnight to midnight. 

(k) "Week" means the seven-day period from 12:01 a.m. on Monday 
until midnight the following Sunday. 

(I) "Net proceeds" means the gross amount collected from participants 
less the actual prizes or winnings paid, the actual cost or expenses of 
conducting the bingo game, any administrative penalties imposed by any 
state agency against the charitable organization, and any other expense 
authorized under the Charitable Bingo Law or any regulation promulgated 
thereunder. 

(m) "Gross receipts" means all revenue received from bingo operations. 
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SOURCES: Laws, 1992, ch. 581, § 4; Laws, 1994, ch. 635, § 2; Laws, 2002, ch. 366, 
§ 2, eff from and after passage (approved Mar. 18, 2002.) 

Cross References — Mississippi Gaming Commission, see § 75-76-7. 

RESEARCH REFERENCES 

ALR. Validity and construction of stat- Am Jur. 38 Am. Jur. 2d, Gambling 
ute exempting gambling operations car- §§ 21, 37. 

ried on by religious, charitable, or other CJS. 38 C.J.S., Gaming §§ 10, 140-145, 
nonprofit organizations from general pro- 163-165. 

hibitions against gambling. 42 A.L.R.3d 66 c.J.S., Nuisance §§ 81, 82. 
663. 

§ 97-33-55. License to conduct games; application; person or 
persons responsible; fee. 

(1) Any charitable organization desiring to conduct bingo games must 
obtain a license to do so from the Mississippi Gaming Commission. 

(2) Each applicant for such a license shall file with the commission a 
written application therefor in a form prescribed by the commission on which 
shall be stated: 

(a) The name and address of the applicant, together with sufficient facts 
relating to its incorporation and organization to enable the commission to 
determine whether or not the applicant is a bona fide organization; 

(b) The names and addresses of its officers; 

(c) The place or places where, and the date or dates and the time or 
times when, bingo games are intended to be conducted by the applicant, 
under the license applied for; 

(d) The items of expense intended to be incurred or paid in connection 
with the holding, operating and conducting of bingo games and the names 
and addresses of the persons to whom, and the purposes for which, they are 
to be paid; 

(e) The specific purposes to which the entire net proceeds of the bingo 
games are to be devoted and in what manner; 

(f) That, except as otherwise provided in Section 97-33-69, no commis- 
sion, salary, compensation, reward or recompense will be paid to any person 
for holding, operating or conducting bingo games; 

(g) A description of all prizes to be offered and given in all bingo games 
to be held, operated and conducted under such license; and 

(h) Such other information as shall be prescribed by the commission by 
its rules and regulations. 

(3) In each application there shall be designated an active member or 
members of the organization under whom the bingo games are to be held, 
operated and conducted. The application shall include a statement executed by 
the applicant and by the member or members so designated, that he or they 
will be responsible for the holding, operation and conduct of the bingo games 
in accordance with the terms of the license and the provisions of the 
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commission's rules and regulations governing bingo games and of Sections 
97-33-51 through 97-33-203, if such license is granted. 

(4) An original application shall be accompanied by a fee of Fifty Dollars 
($50.00). Such application fee shall be refunded by the commission to an 
organization deemed to be an exempt organization pursuant to Section 
97-33-107. 

SOURCES: Laws, 1992, ch. 581, § 5; Laws, 1994, ch. 635, § 3, eff from and after 
October 1, 1994. 

Cross References — Mississippi Gaming Commission, see § 75-76-7. 

Charitable organization licensed under this section authorized to conduct bingo 
games, see § 97-33-52. 

Deposit of all fees and fines collected pursuant to this section into Charitable Bingo 
Fund, see § 97-33-101. 

JUDICIAL DECISIONS 



1. Bingo games by charitable organi- 
zation. 

Contrary to appellants' claims that 
there was proof that there were members 
of a charitable corporation, which had the 
authority to elect and replace the board of 
directors, the fact that the charitable cor- 
poration held bingo games was not proof 
that there were members of the corpora- 
tion, although Mississippi's Charitable 



Bingo Law, Miss. Code Ann. § 97-33-55, 
permits a nonprofit entity to conduct 
bingo games if the game is held by active 
members. The corporation may very well 
have been operating in violation of the law 
for a decade, and just managed to escape 
the notice of regulatory authorities. His 
Way, Inc. v. McMillin, 909 So. 2d 738 
(Miss. Ct. App. 2005). 



§ 97-33-57. Investigation of qualifications of applicants for 
licenses; criteria; term of license; denial, refusal, suspension 
or revocation of license. 

(1) The commission shall investigate the qualifications of each applicant 
and the merits of the application, with due expedition after the filing of the 
application, and shall make the following determinations: 

(a) That the applicant is duly qualified to hold, operate and conduct 
bingo games under the provisions of Sections 97-33-51 through 97-33-203 
and the rules and regulations of the commission governing same. 

(b) That the member or members of the organization designated in the 
application to hold, operate, conduct, or assist in holding, operating, or 
conducting, the bingo games are bona fide active members of the organiza- 
tion and of good moral character, who have never been convicted of certain 
offenses as designated by the commission. 

(c) That bingo games are to be held, operated and conducted in 
accordance with the provisions of Sections 97-33-51 through 97-33-203 and 
in accordance with the rules and regulations of the commission governing 
same, and that the proceeds thereof are to be disposed of as provided by 
Sections 97-33-51 through 97-33-203. 
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(2) If the commission is satisfied that no commission, salary, compensa- 
tion, reward or recompense whatever, except as otherwise provided in Section 
97-33-69, will be paid or given to any person holding, operating or conducting 
any bingo game, it may issue a license to the applicant for the holding, 
operating and conducting of bingo games. 

(3) No license for holding, operating or conducting bingo games that is 
issued under Sections 97-33-51 through 97-33-203 shall be effective for more 
than three (3) calendar years. 

(4) The commission shall not issue a license to: 

(a) Any person who has been convicted of certain related offenses as 
established by the commission or who presently has such a charge pending 
in any state or federal court; 

(b) Any person who has ever been convicted of a gambling-related 
offense in any state or federal court; 

(c) Any person who is or has ever been a professional gambler; 

(d) Any firm, organization or corporation in which any person as 
described in paragraphs (a) through (c) is an officer or director, whether 
compensated or not, or in which such person has a direct or indirect financial 
interest; 

(e) The commission may deny an application for licensure, refuse to 
renew a license, or suspend or revoke a license for any reason consistent with 
the purposes of Sections 97-33-51 through 97-33-203 which it deems to be in 
the interest of the public. However, policies regarding such denial, suspen- 
sion, revocation or refusal to renew shall be established by rule and 
regulation. If the commission fails to act upon the license application within 
sixty (60) days of the date of filing of the application by the charitable 
organization, such application shall be deemed accepted. 

(5) Any significant change in the information submitted on its application 
for licensure shall be filed by a licensee with the commission within ten (10) 
days of the change. A significant change shall include, but not be limited to, any 
change in the officers, directors, managers, proprietors or persons having a 
direct or indirect financial interest in any licensed organization or entity. 

SOURCES: Laws, 1992, ch. 581, § 6; Laws, 1994, ch. 635, § 4; Laws, 2007, ch. 542, 
§ 1, eff from and after July 1, 2007. 

§ 97-33-59. Special licenses for emergency financial relief; 
special charitable limited license requirement. 

(1) The commission may issue a special license for the conducting of 
limited fund-raising bingo games for the benefit of a person, family or group of 
persons who, because of circumstances which cause a financial crisis of an 
emergency nature, are in need of immediate fund-raising relief. Bingo games 
conducted under this section shall consist of no more than two (2) bingo 
sessions annually by the same person, family or group of persons, at which the 
total amount of prizes which may be awarded on any calendar day under such 
a license shall not exceed Fifteen Thousand Dollars ($15,000.00) in cash or 
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other thing or things of value. Except as otherwise provided in this section or 
as may be otherwise provided by Section 97-33-69(10) or 97-33-107(k), all other 
provisions of Sections 97-33-51 through 97-33-203 shall apply to the issuance 
of such special licenses. 

(2) The commission shall not authorize any organization to conduct 
limited bingo games as described in subsection (1) as provided herein unless 
that organization has first obtained a special charitable limited license from 
the commission. 

(3) All proceeds derived from bingo games conducted under a special 
charitable limited license shall go to the specific need for which the games are 
conducted, as outlined in the application for such license. 

(4) The fee for a special charitable limited license shall be limited to the 
actual administrative costs of issuing it. 

SOURCES: Laws, 1992, ch. 581, § 7; Laws, 1994, ch. 635, § 5, eff from and after 
October 1, 1994. 

Cross References — Charitable organization licensed under this section authorized 
to conduct bingo games, see § 97-33-52. 

Prize limit in this section an exception to general rule limiting amount of prize money, 
see § 97-33-67. 

§ 97-33-61. Notice and hearing prerequisites to denial of li- 
cense; judicial review. 

No license shall be revoked by the commission until after a hearing is held 
on due notice. The commission may designate a hearing examiner to hear the 
case and render a decision. A licensee aggrieved by the decision of the hearing 
examiner may apply within fifteen (15) days after announcement of the 
decision in writing to the commission for review of the decision. Review is 
limited to the record of proceedings before the hearing examiner. The commis- 
sion may sustain or reverse the hearing examiner's decision. 

Any person aggrieved by the final decision of the commission may obtain 
a judicial review thereof in the circuit court of the county in which the bingo 
games are conducted. The judicial review must be instituted by filing a petition 
within ten (10) days after the decision is rendered. 

SOURCES: Laws, 1992, ch. 581, § 8; Laws, 1994, ch. 635, § 6, eff from and after 
October 1, 1994. 

JUDICIAL DECISIONS 



1. Temporary restraining order. 

A county circuit court had authority to 
enter a temporary restraining order or a 
temporary injunction allowing an Ameri- 
can Legion Post to continue operations 
while the revocation of its charitable bingo 
license was on appeal. Am. Legion Post 



134 v. Miss. Gaming Comm'n, 798 So. 2d 
445 (Miss. 2001). 

The circuit court had jurisdiction to 
enter a temporary restraining order or a 
temporary injunction allowing an Ameri- 
can Legion Post to continue bingo opera- 
tions while the revocation of its charitable 
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bingo license was on appeal as this section LEXIS 188 (Miss. Aug. 17, 2000), opinion 

did not grant an automatic supersedeas, withdrawn by, substituted opinion at 798 

American Legion Post 134 v. Mississippi So. 2d 445, 2001 Miss. LEXIS 71 (Miss. 

Gaming Comm'n, — So. 2d — , 2000 Miss. 2001). 

§ 97-33-63. [Reserved]. 

§ 97-33-65. Commission to control games; entry and inspec- 
tion by agents; suspension or revocation of license for 
violations. 

The commission shall control all bingo games held, operated or conducted 
by a licensee to assure that they are fairly held, operated and conducted in 
accordance with the provisions of the license, the commission's rules and 
regulations, and the provisions of Sections 97-33-51 through 97-33-203. The 
commission may suspend or revoke any license for violation of any such rule 
and regulation or provision. Its officers and agents may enter and inspect any 
premises where any bingo game is being held, operated and conducted or is 
intended to be held, operated and conducted, or where any equipment is being 
used or intended to be used in the conduct thereof. 

SOURCES: Laws, 1992, ch. 581, § 9; Laws, 1994, ch. 635, § 7, eff from and after 
October 1, 1994. 

Cross References — Mississippi Gaming Commission, see § 75-76-7. 

§ 97-33-67. Length and frequency of sessions; prize limits; 
designated supervisor responsible for session; purchase of 
supplies only from licensees; persons under 18 years of age. 

(1) (a) No licensee shall hold, operate or conduct any bingo game more 
often than for two (2) sessions within one (1) day and more often than eight 
(8) sessions in any one (1) week. Any licensee who holds no more than one (1) 
session per week shall be entitled to conduct one (1) six-hour session per 
week. Notwithstanding the provisions of this paragraph, pull-tabs, video 
pull-tabs or video bingo games may be played for up to eighty (80) hours per 
week. 

(b) No licensee shall hold, operate or conduct any bingo game in more 
than one (1) physical location. Any bingo operation for which a license has 
been issued by the Gaming Commission on or after April 1, 1995, and which 
is located within one thousand five hundred (1,500) feet of a school, church 
or public library building, shall not conduct bingo sessions during the hours 
of the school day or during church or library hours. 

(2) The total amount of prizes which may be awarded in any one (1) 
session by a licensee shall not exceed Seven Thousand Five Hundred Dollars 
($7,500.00) in cash or other thing or things of value, except as otherwise 
provided in Section 97-33-59 and except that the total amount of prizes which 
may be awarded in any one (1) session shall not exceed Eight Thousand Dollars 
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($8,000.00) if only one (1) session is held in any one (1) week. The Seven 
Thousand Five Hundred Dollars ($7,500.00) and the Eight Thousand Dollars 
($8,000.00) limits do not include payback of pull-tabs or electronic represen- 
tations. The commission shall establish by rule the method of calculating the 
value of anything offered as a prize. 

(3) Each licensee shall designate a supervisor and a sufficient number of 
alternate supervisors to be in charge of and primarily responsible for each 
session of a bingo game. Such individual shall be familiar with the provisions 
of Sections 97-33-51 through 97-33-203 and the rules and regulations of the 
commission. Such individual, or alternate who shall be designated as the bingo 
supervisor, shall supervise ail activities of such session and be responsible for 
the conduct of all games of such session. The supervisor shall be present at all 
times on the premises during the session. 

(4) No licensee shall purchase or otherwise obtain any gaming supplies or 
equipment from any distributor, operator or manufacturer until it has first 
determined that the individual selling or otherwise offering such supplies or 
equipment has a valid license issued by the commission. 

(5) No licensee shall allow any person under eighteen (18) years of age to 
assist in the holding, operation or conduct of any bingo game. No licensee shall 
allow any person under eighteen (18) years of age to play a bingo game unless 
accompanied by his or her parent or legal guardian, except that a licensee may 
prohibit all persons under eighteen (18) years from entering the licensed 
premises by posting a written notice to that effect on the premises. 

SOURCES: Laws, 1992, ch. 581, § 10; Laws, 1994, ch. 635, § 8; Laws, 1995, ch. 
618, § 1; Laws, 2002, ch. 508, § 1, eff from and after passage (approved Apr. 
1, 2002.) 



JUDICIAL DECISIONS 



1. In general. 

This section does not exist to 
criminalize the actions of one designated 
by the statutory signatory to act on his 
behalf when necessary, but to prevent the 



operation of any aspect of the games by 
those not authorized to do so or those with 
an interest in the outcome of the games. 
Mississippi Gaming Comm'n v. Baker, 755 
So. 2d 1129 (Miss. Ct. App. 1999). 



ATTORNEY GENERAL OPINIONS 



Any bingo operation that received its 
original license prior to April 1, 1995, 
would be exempt from the provisions of 
subsection (l)(b) of this section. However, 
the statute does not prohibit a bingo op- 
eration located within one thousand five 
hundred (1,500) feet of a school or library 
from receiving a license after April 1, 
1995. Johnson, June 16, 1995, A.G. Op. 
#95-0281. 

This section prohibits any bingo opera- 
tion that receives its license after April 1, 



1995, and that is located within one thou- 
sand five hundred (1,500) feet of a school 
or library from conducting bingo sessions 
during the hours of the school day or 
during library hours. Johnson, June 16, 
1995, A.G. Op. #95-0281. 

Pursuant to § 97-33-203 and this sec- 
tion, since a session is defined as a five- 
hour period of time, there is no need for 
the Gaming Commission to set a regula- 
tion which prorates the amount of prizes 
allowed or the rent to be paid based on the 
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length of the session. Harvey, October 30, 
1996, A.G. Op. #96-0719. 

RESEARCH REFERENCES 

ALR. Validity and construction of stat- Am Jur. 38 Am. Jur. 2d, Gambling 
ute exempting gambling operations car- §§ 21, 37. 

ried on by religious, charitable, or other CJS. 38 C.J.S., Gaming §§ 10, 140-145, 
nonprofit organizations from general pro- 163-165. 

hibitions against gambling. 42 A.L.R.3d 66 c.J.S., Nuisance §§ 81, 82. 
663. 

§ 97-33-69. Active member to conduct games; compensation, 
rentals and fees regulated; contract to be in writing; fur- 
nisher of services or equipment not to conduct games; 
allowable expenses. 

(1) Except as otherwise provided in subsection (3) of this section, no 
person shall hold, operate, conduct or assist in holding, operating or conduct- 
ing, any bingo game under any license issued pursuant to Sections 97-33-51 
through 97-33-81, except designated supervisors or alternate supervisors 
designated as provided for in Section 97-33-67(3). 

(2) Except as otherwise provided in subsection (3) of this section and as 
may be otherwise provided pursuant to subsection (10) of this section, no 
commission, salary, compensation, reward or recompense, including but not 
limited to granting or use of bingo cards without charge or at a reduced charge, 
shall be paid or given directly or indirectly to the bingo supervisor or alternate 
supervisor or any person related to such supervisor or alternate supervisor by 
blood, marriage or business relationship, for the holding, operating or conduct- 
ing any licensed game or games of chance. 

(3) Except as may be otherwise provided pursuant to subsection (10) of 
this section, any licensee may pay as compensation for all persons involved in 
the holding, operating or conducting of any licensed game or games of chance, 
an amount not to exceed Four Hundred Dollars ($400.00) per session. Persons 
who may be compensated from the Four Hundred Dollars ($400.00) per session 
amount may include the bingo supervisor or alternate supervisor, callers, 
runners and cashiers. Neither the bingo supervisor nor any alternate super- 
visor, or any person related to such supervisor by blood, marriage or business 
relationship, while being compensated as the bingo supervisor, shall receive 
any other compensation, directly or indirectly, from the licensee. No employee 
receiving compensation for the holding, operating or conducting or assisting in 
the holding, operating or conducting of a bingo game shall receive compensa- 
tion for more than one (1) job function. 

(4) (a) Any corporation, person or entity operating bingo games, under 
contract, for the benefit of organizations as prescribed in subsection (3) of 
this section shall be restricted to operating such games for a limit of one (1) 
such organization authorized to pay employees up to a maximum of Four 
Hundred Dollars ($400.00) per session. Such corporation, person or entity 
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shall only be authorized to conduct such sessions at one (1) physical location 
or building. 

(b) Any corporation, person or entity operating bingo games, under 
contract, for the benefit of organizations as prescribed in subsection (3) of 
this section shall have a written contract with the organization and shall be 
subject to any rules and regulations promulgated by the commission for the 
purpose of investigating or regulating contracting agents. 

(5) Except as may be otherwise provided pursuant to subsection (10) of 
this section, no manufacturer, operator, distributor, commercial lessor, or his 
agents or employees, who directly or indirectly leases premises, sells, leases, 
otherwise distributes gaming supplies or equipment, or furnishes any com- 
modities or services, in relation to the conducting of any bingo game pursuant 
to Sections 97-33-51 through 97-33-203 shall take part in the holding, 
operation or conducting of a bingo game. However, nothing in this section shall 
prohibit the owner of a premises from having a representative present to 
protect his interests in the premises. 

(6) Except as may be otherwise provided pursuant to subsection (10) of 
this section, no bingo game shall be conducted with any supplies or equipment 
except such as shall be owned by the licensee, provided without payment of any 
compensation by the licensee or purchased from a licensed manufacturer or 
distributor of such supplies or equipment. 

(7) Except as may be otherwise provided pursuant to subsection (10) of 
this section, no item of expense shall be incurred or paid in connection with the 
holding, operating or conducting of any bingo game by a licensee, except: 

(a) The actual and reasonable costs of purchasing or leasing necessary 
supplies, equipment and materials to be used exclusively in the holding, 
operating or conducting of the bingo game; and 

(b) The actual and reasonable costs incurred in obtaining and perform- 
ing necessary bookkeeping, security and janitorial services for the holding, 
operating or conducting of the bingo game. The reasonableness of the 
amounts of, and the necessity for, an expense authorized by this subsection 
shall be determined by the commission. 

(8) Except as may be otherwise provided pursuant to subsection (10) of 
this section, no licensee shall pay any consulting fees to any person for any 
service performed in relation to the conducting of any charitable game of 
chance or concession fees to any person who provides refreshments to the 
participants in any such games. 

(9) Except as may be otherwise provided pursuant to subsection (10) of 
this section, no lease providing for a rental arrangement for premises or 
equipment shall provide for payment in excess of the reasonable market rental 
rate for such premises or equipment, and in no case shall any payment be 
based on a percentage of gross receipts or profits derived from a bingo game. 
Whether a market rental rate is reasonable shall be determined by the 
commission. 

(10) Administrative exceptions to the provisions of this section with 
regard to organizations which have demonstrated to the Mississippi Gaming 
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Commission a practice of legitimate operation of such games, may be made by 
the Mississippi Gaming Commission pursuant to its rules and regulations, as 
duly adopted and promulgated by the commission; provided that such an 
administrative exception shall be no more restrictive than the provision of law 
to which it is an exception. 

SOURCES: Laws, 1992, ch. 581, § 11; Laws, 1994, ch. 635; Laws, 1995, ch. 618, 
§ 2, eff from and after July 1, 1995. 

Cross References — Except as otherwise provided in §§ 97-33-51 through 97-33- 
81, all net proceeds from bingo to be expended for purposes for which organization 
conducting bingo game is created, see § 97-33-52. 

Compensation not to be paid to any person for holding, operating or conducting bingo 
games, except as provided in this section, see § 97-33-55. 

Commission, salary, compensation, reward, or recompense paid under this section not 
impediment to granting of bingo license, see § 97-33-57. 

JUDICIAL DECISIONS 



1. In general. 

2. Compensation. 

1. In general. 

This section does not exist to 
criminalize the actions of one designated 
by the statutory signatory to act on his 
behalf when necessary, but to prevent the 
operation of any aspect of the games by 
those not authorized to do so or those with 
an interest in the outcome of the games. 
Mississippi Gaming Comm'n v. Baker, 755 
So. 2d 1129 (Miss. Ct. App. 1999). 



2. Compensation. 

While § 97-33-67(l)(a) allows a charity 
to operate video bingo and pull-tabs out- 
of-session, the compensation paid to its 
employees for working during that time 
must be included in the session pay limi- 
tation; thus, pursuant to subsection (3) of 
this section, the maximum allowable com- 
pensation for any two-week period is $400 
times 16, or $6,400.00. His Way Homes, 
Inc. v. Mississippi Gaming Comm'n, 733 
So. 2d 764 (Miss. 1999). 



ATTORNEY GENERAL OPINIONS 

Subsection (4)(a) of this section, does sated in any way. Harvey, March 2, 1995, 
not create an exception to the mandate A.G. Op. #95-0081. 
that "members-in-charge" not be compen- 

§ 97-33-71. Records and reports to Commission. 

(1) Except as may be otherwise provided pursuant to Section 97-33- 
107(k), the organization which held, operated or conducted the bingo game, 
and its bingo supervisor or supervisors who were in charge thereof, shall 
furnish to the commission the following information not less than quarterly: 

(a) A verified statement showing the amount of the gross receipts 
derived from each bingo game, which shall include receipts from the sale of 
shares, tickets or rights in any manner connected with participation in said 
game; 

(b) Each item of expense incurred or paid, and each item of expenditure 
made or to be made; 
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(c) The name and address of each person to whom each such item has 
been paid or is to be paid, with a detailed description of the merchandise 
purchased or the service rendered therefor; 

(d) The net profit derived from each such bingo game and the uses to 
which such net profit has been or is to be applied; 

(e) A list of prizes offered or given, with the respective values thereof; 

(f) The number of participants in each game. 

(2) Each licensee shall maintain and keep such books and records as may 
be necessary to substantiate the particulars of each such report. 

(3) All licensees shall maintain records and submit reports as provided by 
rules of the commission. Such rules may require that all income of a licensee 
derived from charitable bingo games be recorded to the extent necessary to 
disclose gross and net income. 

SOURCES: Laws, 1992, ch. 581, § 12; Laws, 1994, ch. 635, § 10; Laws, 1995, ch. 
618, § 3, eff from and after July 1, 1995. 

Cross References — Except as otherwise provided in §§ 97-33-51 through 97-33- 
81, all net proceeds from bingo to be expended for purposes for which organization 
conducting bingo game is created, see § 97-33-52. 

Reporting provisions of this section applicable to certain expenditures relating to 
conduct of games, see § 97-33-69. 

§ 97-33-73. Gaming and Tax Commissions may examine books 
and records. 

(1) The Mississippi Gaming Commission shall have power to examine or 
to cause to be examined the books and records of any organization to which 
such license is issued so far as they may relate to any transactions connected 
with the holding and conducting of bingo and to examine any manager, officer, 
director, agent, member or employee thereof under oath in relation to the 
conduct of any such game, but any information so received shall not be 
disclosed except so far as may be necessary for the purpose of carrying out the 
provisions of Sections 97-33-51 through 97-33-203. 

(2) The State Tax Commission shall have the power to examine or to cause 
to be examined the books and records of any organization to which a license is 
issued for the purpose of determining compliance with the Charitable Bingo 
Law and any other laws and regulations and to conduct in-depth audits and 
investigation of the licensee. 

SOURCES: Laws, 1992, ch. 581, § 13; Laws, 1994, ch. 635, § 11, eff from and after 
October 1, 1994. 

Editor's Note — ■ Section 27-3-4 provides that the terms '"Mississippi State Tax 
Commission,' 'State Tax Commission,' 'Tax Commission' and 'commission' appearing in 
the laws of this state in connection with the performance of the duties and functions by 
the Mississippi State Tax Commission, the State Tax Commission or Tax Commission 
shall mean the Department of Revenue." 

Cross References — Mississippi Gaming Commission, see § 75-76-7. 
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§ 97-33-75. Violations; sanctions. 

(1) Any person, association or corporation violating any provision of 
Sections 97-33-51 through 97-33-203 or any rule or regulation of the commis- 
sion shall be subject to a fine imposed by the commission and to suspension or 
revocation of its license. 

(2) Any person who commits any of the following acts, upon conviction, 
shall be fined not more than Five Thousand Dollars ($5,000.00) or imprisoned 
for one (1) year, or both: 

(a) Making any false statement in any application for a license under 
Sections 97-33-51 through 97-33-203, or in any official report to the commis- 
sion; 

(b) Holding, operating or conducting any bingo game without a license; 

(c) Knowingly falsifying or making any false entry in any books or 
records, with respect to any transaction connected with the holding, operat- 
ing or conducting of any bingo game; 

(d) Refusing to allow the commission access to any premises where a 
game of chance is being conducted or to any book, record or document 
relating to such conduct; 

(e) Intentionally causing, aiding, abetting or conspiring with another to 
cause any person to violate any provision of Sections 97-33-51 through 
97-33-203; 

(f) Possessing, displaying, selling or otherwise furnishing to any person 
any pull-tabs, except as provided for in Section 97-33-77. 

(3) Any person who violates any other provision of Sections 97-33-51 
through 97-33-203 that is not listed in this section may be imprisoned for not 
more than six (6) months or fined not more than Five Hundred Dollars 
($500.00), or both. 

(4) Any conviction of any person pursuant to subsections (2) and (3) of this 
section shall constitute cause for revocation of the license of such person or the 
organization with which such person is affiliated. 

SOURCES: Laws, 1992, ch. 581, § 14; Laws, 1994, ch. 635, § 12, eff from and 
after October 1, 1994. 

Cross References — Deposit of all fees and fines collected pursuant to this section 
into Charitable Bingo Fund, see § 97-33-101. 

§ 97-33-77. Regulation of pull-tabs. 

(1) No organization, distributor, manufacturer, or any representative 
thereof, either with knowledge or in circumstances whereunder he reasonably 
should have known, shall possess, display, put out for play, sell or otherwise 
furnish to any person any pull-tabs: 

(a) In which the winning pull-tabs have not been completely and 
randomly distributed and mixed among all other pull-tabs in the deal; 

(b) In which the location or approximate location of any of the winning 
pull-tabs can be determined in advance of opening the pull-tabs in any 
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manner or by any device, including but not limited to any pattern in the 
manufacture, assembly, or packaging of pull-tabs by the manufacturer, by 
any markings on the pull-tabs or container, or by the hue of a light; or 

(c) Which does not conform in any respect to these requirements as to 
manufacturer, assembly or packaging. 

(2) A distributor shall not purchase or be furnished any pull-tabs from a 
manufacturer of pull-tabs unless all of the following conditions are met: 

(a) The manufacturer's label or trademark has been registered with the 
Mississippi Gaming Commission. 

(b) Each individual pull-tab manufactured has conspicuously set forth 
on it the name of the manufacturer or a label or trademark which identifies 
its manufacturer. 

(c) The pull-tab is of a type approved by the commission for use in 
Mississippi. 

SOURCES: Laws, 1992, ch. 581, § 15, eff from and after October 1, 1992. 

Cross References — Mississippi Gaming Commission, see § 75-76-7. 
Provisions of this section an exception to general prohibition against possessing, 
displaying, selling or furnishing pull-tabs, see § 97-33-75. 

§ 97-33-79. Regulation of manufacturers of supplies and 
equipment; license required; sale of supplies only to licens- 
ees; gifts, etc.; records and reports. 

(1) No person or other entity shall fabricate, concoct or manufacture any 
supplies or equipment for use in the conducting of any bingo game authorized 
under Sections 97-33-51 through 97-33-203, including but not limited to bingo 
equipment, pull-tabs, or electronic representations, within this state or for use 
within this state without having obtained a manufacturer's license from the 
commission. 

(2) No person or other entity shall sell, offer for sale, or otherwise furnish 
any other person any supplies or equipment of use in the conduct of any bingo 
game authorized under Sections 97-33-51 through 97-33-203, including but not 
limited to bingo equipment and pull-tabs without having obtained a distribu- 
tor's or operator's license from the commission. 

(3) No person licensed as a manufacturer, distributor or operator shall sell 
or otherwise make available any such gaming supplies or equipment to any 
individual unless he has first determined that the individual is a licensed 
distributor or is acting as an agent of an organization which has a valid license 
issued by the commission. 

(4) No manufacturer, distributor or operator of gaming supplies or equip- 
ment shall directly or indirectly give gifts, trips, prizes, premiums or other 
such gratuities to any charitable gaming organization, its employees, or 
commercial lessors. 

(5) Each manufacturer, distributor or operator of gaming supplies or 
equipment shall maintain records and submit reports as required by rules of 
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the commission. The rules may require maintenance of purchase and sale 
invoices of all gaming supplies and equipment manufactured or distributed, 
whether by sale, lease, rental, loan or donation, to any charitable gaming 
organization. 

SOURCES: Laws, 1992, ch. 581, § 16; Laws, 1994, ch. 635, § 13, eff from and 
after October 1, 1994. 

§ 97-33-81. Overlap of financial interest between organiza- 
tions conducting games and manufacturers, distributors, or 
lessors. 

(1) No organization which conducts charitable bingo games shall be a 
manufacturer, distributor or operator of supplies or equipment for such games. 

(2) No officer, director or manager of an organization which conducts 
charitable bingo games shall: 

(a) Have a direct or indirect financial interest in any entity which 
manufactures or distributes supplies or equipment for charitable bingo 
games; 

(b) Serve as an officer, director, shareholder, proprietor or employee of 
an entity which manufactures or distributes supplies or equipment for 
charitable bingo games; or 

(c) Serve as an officer, director, shareholder, proprietor or employee of a 
commercial lessor who leases buildings, structures or premises to organiza- 
tions licensed under the provisions of Sections 97-33-51 through 97-33-203. 

(3) No entity which manufactures or distributes supplies or equipment for 
charitable bingo games of chance; no officer, director, shareholder, proprietor or 
employee of such entity; and no person having a direct or indirect financial 
interest in such an entity shall lease premises, directly or indirectly, to an 
organization for purposes of conducting charitable bingo games of chance. 

(4) No entity or person described in subsections (1), (2) or (3) of this 
section shall serve as a commercial lessor. 

SOURCES: Laws, 1992, ch. 581, § 17; Laws, 1994, ch. 635, § 14, eff from and 
after October 1, 1994. 

§ 97-33-101. Disposition of fees and fines; Charitable Bingo 
Fund. 

All fees and fines collected by the commission pursuant to Sections 
97-33-51 through 97-33-203 shall be deposited into a special fund to be known 
as the "Charitable Bingo Fund," which is hereby created in the State Treasury. 
The monies in such fund shall be used exclusively to support the activities of 
the commission related to the regulation of the Charitable Bingo Law, upon 
appropriation by the Legislature. Unexpended amounts remaining in the fund 
at the end of a fiscal year shall not lapse into the State General Fund, and any 
interest earned on amounts in such special fund shall be deposited to the credit 
of the special fund. 
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SOURCES: Laws, 1992, ch. 581, § 18; Laws, 1994, ch. 635, § 15, eff from and 
after October 1, 1994. 

Editor's Note — Sections 97-33-51 through 97-33-81, 97-33-101 through 97-33-109, 
97-33-201 and 97-33-203 may be cited as the "Charitable Bingo Law" by provision of 
§ 97-33-50. 

§ 97-33-103. Annual report by Commission. 

(1) The commission shall annually prepare and submit a comprehensive 
report on the scope and nature of charitable bingo game activities in this state 
and impact of the commission on such activities. The report shall be submitted 
to the Lieutenant Governor, the Speaker of the House of Representatives, the 
Chairmen of the House and Senate Judiciary Committees, the Chairman of the 
House Ways and Means Committee and the Chairman of the Senate Finance 
Committee. 

(2) The commission shall furnish a copy of its rules and regulations, 
including any amendments thereto as they are adopted, pursuant to the 
Charitable Bingo Law, to the Chairman and Counsel of the House Ways and 
Means Committee and the Chairman and Counsel of the Senate Finance 
Committee. Further, upon a written request from any member of the Legisla- 
ture, the commission shall furnish such rules and regulations to the member, 
by return United States Mail. 

SOURCES: Laws, 1992, ch. 581, § 19; Laws, 1994, ch. 635, § 16, eff from and 
after October 1, 1994. 

§ 97-33-105. Commission personnel not to have interest in 
organization conducting bingo or manufacturing or distrib- 
uting supplies or equipment. 

Neither the director nor any employee of the commission shall be an 
officer, director or manager of any organization licensed by the state to conduct 
charitable bingo games or have a direct or indirect financial interest in any 
entity manufacturing or distributing supplies or equipment used in such 
games. 

SOURCES: Laws, 1992, ch. 581, § 20, eff from and after October 1, 1992. 

§ 97-33-107. Functions, duties, and responsibilities of Com- 
mission. 

In connection with its regulation of charitable bingo games, the commis- 
sion shall have the following functions, duties and responsibilities: 

(a) To issue and renew annual state licenses required by law for 
organizations conducting bingo games and for manufacturers, distributors 
or operators of supplies or equipment for such games; 

(b) To assess and collect fees not to exceed two and one-half percent 
(2-V2%) of the net proceeds of pull-tabs, electronic bingo machines and 
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electronic pull-tab machines, which fees shall be limited to the amounts 
necessary to administer the Charitable Bingo Law; 

(c) To assess and collect fees equal to one percent (1%) of the gross 
proceeds of each bingo session conducted by a Class "A" charitable organi- 
zation and equal to one-half ( V2) of one percent (1%) of the gross proceeds of 
each bingo session conducted by a Class "B" or a Class "C" charitable 
organization; provided, however, that the fees assessed and collected under 
this subsection (c) shall not apply to pull-tabs, electronic bingo machines or 
electronic pull-tab machines as described in subsection (b) above; and 
provided, that the fees shall not be collected in any bingo session held by a 
religious organization which has been in existence for ten (10) years or 
longer, held on the premises owned by the religious organization, and held 
without any person being compensated for operating the game, and until the 
gross proceeds of bingo games conducted by such organization exceed Fifty 
Thousand Dollars ($50,000.00) during the calendar year; 

(d) To deny applications for licensure or license renewal and to issue 
orders for suspension or revocation of licenses issued pursuant to Sections 
97-33-51 through 97-33-203; 

(e) To monitor licensees to ensure compliance with all provisions of law 
and regulations relative to charitable bingo games through routine sched- 
uled and unscheduled inspections, investigations and audits; 

(f) To enforce all provisions of law and regulations relative to charitable 
bingo games and to assist local law enforcement agencies in these enforce- 
ment responsibilities and bingo enforcement agents shall have the powers of 
a peace officer; 

(g) To establish and assess penalties for violations of regulations 
relative to charitable bingo games; 

(h) To familiarize the members of organizations which conduct chari- 
table bingo games of chance, with provisions of the Charitable Bingo Law 
and other applicable laws and regulations; 

(i) To adopt rules and regulations to provide for the sale or transfer of 
surplus supplies or equipment from one licensed organization to another and 
such other rules and regulations as are necessary to carry out the purposes 
and functions of Sections 97-33-51 through 97-33-203, including the adop- 
tion of rules and regulations pursuant to Section 97-33-69(10) which may 
provide for differing requirements, with regard to the number of partici- 
pants, sessions, amount of prizes offered, proceeds received or other factors 
which affect the regulatory and administrative burdens on organizations 
operating charitable bingo games, for a certain class of organizations, 
provided that such rules and regulations shall be no more restrictive than 
the provisions of law that govern such factors; 

(j) To prescribe rules and regulations creating a class of organizations 
that are exempt from the purchase of reprinted tickets as provided for in 
paragraph (c) of this section based on the number of participants or the 
amount of prizes offered or other factors which affect the regulatory and 
administrative burdens on the organizations imposed by the commission; 
and 
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(k) To establish the classes described in this paragraph of charitable 
organizations that are licensed to conduct bingo games and to prescribe rules 
and regulations to provide for differing reporting requirements imposed 
upon each different class; provided that such rules and regulations shall be 
no more restrictive than the provisions of law that relate to reporting 
requirements. Such classes of organizations are as follows: 

(i) Class "A" shall be composed of licensed charitable organizations 
which conduct bingo games in which the prizes awarded total an aggre- 
gate amount in excess of Five Thousand Dollars ($5,000.00) per session; 

(ii) Class "B" shall be composed of licensed charitable organizations 
which conduct bingo games in which the prizes awarded total an aggre- 
gate amount of not less than Two Thousand Five Hundred Dollars 
($2,500.00) and not more than Five Thousand Dollars ($5,000.00); 

(iii) Class "C" shall be composed of licensed charitable organizations 
which conduct bingo games in which the prizes awarded total an aggre- 
gate amount of less than Two Thousand Five Hundred Dollars ($2,500.00). 

SOURCES: Laws, 1992, ch. 581, § 21; Laws, 1994, ch. 635, § 17; Laws, 1995, ch. 
511, § 1; Laws, 1999, ch. 490, § 1, eff from and after July 1, 1999. 

Cross References — Application fees for bingo license refunded to organizations 
deemed to be exempt organizations pursuant to this section, see § 97-33-55. 

§ 97-33-109. Monitoring of licensees; enforcement powers 
and actions; prosecutions; penalties. 

(1) The commission shall monitor the conduct or business of licensees, 
both on a routine scheduled and an unscheduled basis, to the extent necessary 
to ensure compliance with the provisions of charitable bingo game laws and 
regulations of the state. 

(2) In carrying out its enforcement responsibilities, the commission may: 

(a) Inspect and examine all premises in which charitable bingo games 
are conducted or supplies or equipment for such games are manufactured 
and distributed; 

(b) Inspect all such supplies and equipment in, upon or about such 
premises; 

(c) Seize and remove from such premises and impound such supplies 
and equipment for the purpose of examination and inspection pursuant to an 
appropriate court order; 

(d) Demand access to and audit and inspect books and records of 
licensees for the purpose of determining compliance with laws and regula- 
tions relative to charitable bingo games; 

(e) Conduct in-depth audits and investigations; and 

(f) Mandate that internal controls be executed in accordance with the 
provisions of the Charitable Bingo Law and other applicable laws and 
regulations. 

(3) The commission shall require licensees to maintain records and 
submit reports. 
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(4) In addition to license revocation or suspension or any criminal penalty 
imposed, the commission may assess a fine against any person who violates 
any law or regulation relative to charitable bingo games. Such a fine shall only 
be assessed after notice and an opportunity for a hearing to be held. 

(5) All departments, commissions, boards, agencies, officers and institu- 
tions of the state, and all subdivisions thereof, shall cooperate with the 
commission in carrying out its enforcement responsibilities. 

(6) Except as otherwise authorized in Section 7-5-39, the Attorney Gen- 
eral shall be the attorney for the commission in regard to its duties to regulate 
the Charitable Bingo Law and he shall represent it in all legal proceedings and 
shall prosecute any civil action for a violation of the provisions of Sections 
97-33-51 through 97-33-203 or the rules and regulations of the commission. 

(7) It is the duty of the sheriffs, deputy sheriffs and police officers of this 
state to assist the commission in the enforcement of the provisions of Sections 
97-33-51 through 97-33-203 and to arrest and complain against any person 
violating the provisions of Sections 97-33-51 through 97-33-203. It is the duty 
of the district attorneys of this state to prosecute all violations of the provisions 
of Sections 97-33-51 through 97-33-203 if requested to do so by the commission. 

(8) (a) Whenever any person who is a resident of the State of Mississippi 
has reason to believe that a person or organization is or has violated the 
provisions of Sections 97-33-51 through 97-33-203 and that proceedings 
would be in the public interest, he may bring an action in the name of the 
state against such person to restrain by temporary or permanent injunction 
such violation, upon at least five (5) days' summons before the hearing of the 
action. The action shall be brought in the chancery or county court of the 
county in which such violation has occurred or, with consent of the parties, 
may be brought in the chancery or county court of the county in which the 
State Capitol is located. The said courts are authorized to issue temporary or 
permanent injunctions to restrain and prevent violations of Sections 97- 
33-51 through 97-33-203, and such injunctions shall be issued without bond. 

(b) Any person who violates the terms of an injunction issued under this 
subsection shall forfeit and pay to the state a civil penalty of not more than 
Five Thousand Dollars ($5,000.00) per violation which shall be payable to 
the General Fund of the State of Mississippi. For the purposes of this 
subsection, the chancery or county court issuing an injunction shall retain 
jurisdiction, and the cause shall be continued, and in such cases the person 
bringing the action may petition for recovery of civil penalties. 

(c) In any action brought under this subsection, if the court finds that a 
person is willfully violating the provisions of Sections 97-33-51 through 
97-33-203, the person bringing the action, upon petition to the court, may 
recover on behalf of the state a civil penalty of not exceeding Five Hundred 
Dollars ($500.00) per violation which shall be payable to the General Fund 
of the State of Mississippi. 

(d) No penalty authorized by this subsection shall be deemed to limit 
the court's powers to insure compliance with its orders, decrees and 
judgments, or punish for the violations thereof. 
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(e) For purposes of this subsection, a willful violation occurs when the 
party committing the violation knew or should have known that his conduct 
was a violation of the provisions of Sections 97-33-51 through 97-33-203. 

SOURCES: Laws, 1992, ch. 581, § 22; Laws, 1994, ch. 635, § 18; Laws, 2012, ch. 
546, § 43, eff from and after July 1, 2012. 

ATTORNEY GENERAL OPINIONS 

The Mississippi Gaming Commission Thornton, August 6, 1999, A.G. Op. #99- 
has the statutory authority to conduct an 0167. 
audit of a charitable gaming licensee. 

RESEARCH REFERENCES 

ALR. Validity and construction of stat- Am Jur. 38 Am. Jur. 2d, Gambling 

ute exempting gambling operations car- §§ 21, 37. 

ried on by religious, charitable, or other CJS. 38 C.J.S., Gaming §§ 10, 140-145, 

nonprofit organizations from general pro- 163-165. 

hibitions against gambling. 42 A.L.R.3d 66 C.J.S., Nuisance §§ 81, 82. 
663. 

§§ 97-33-111 through 97-33-199. [Reserved]. 

§ 97-33-201. Licensure as manufacturer, distributor, or op- 
erator of supplies or equipment or as commercial lessor; 
application; fee; requirements; denial, refusal to renew, 
suspension or revocation; grounds. 

(1) (a) Any organization or person seeking licensure as a manufacturer, 
distributor or operator of bingo gaming supplies or equipment, shall submit 
an application to the commission on forms provided for such purposes. Such 
application shall contain such information as may be reasonably required by 
rules of the commission. The application shall be accompanied by a fee as 
established by the commission. 

(b) The commission shall investigate all applications for licensure and, 
in addition to the information required on the application, may require the 
applicant to furnish such additional information as it deems necessary. 

(2) The commission shall not issue a license under this section to: 

(a) Any person who has been convicted of certain related offenses as 
established by the commission or who presently has such a charge pending 
in any state or federal court; 

(b) Any person who has ever been convicted of a gambling-related 
offense in any state or federal court; 

(c) Any person who is or has ever been a professional gambler; 

(d) Any firm, organization or corporation in which any person as 
described in paragraphs (a) through (c) of this subsection is an officer or 
director, whether compensated or not, or in which such person has a direct 
or indirect financial interest; 
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(e) Any person, firm, organization, entity or corporation which has a 
direct or indirect financial interest in a licensed charity. 

(3) The commission may deny an application for licensure, refuse to renew 
a license, or suspend or revoke a license for any reason consistent with the 
purposes of Sections 97-33-201 and 97-33-203 which it deems to be in the 
interest of the public. However, policies regarding such denial, suspension, 
revocation or refusal to renew shall be established by rule and regulation. 

(4) Any significant change in the information submitted on its application 
for licensure shall be filed by a licensee with the commission within ten (10) 
days of the change. A significant change shall include but not be limited to any 
change in the officers, directors, managers, proprietors or persons having a 
direct or indirect financial interest in any licensed organization or entity. 

SOURCES: Laws, 1992, ch. 581, § 23; Laws, 1994, ch. 635, § 19; Laws, 1999, ch. 
490, § 2, eff from and after July 1, 1999. 

Editor's Note — Sections 97-33-51 through 97-33-81, 97-33-101 through 97-33-109, 
97-33-201 and 97-33-203 may be cited as the "Charitable Bingo Law" by provision of 
§ 97-33-50. 

Cross References — Deposit of all fees and fines collected pursuant to this section 
into Charitable Bingo Fund, see § 97-33-101. 

§ 97-33-203. Commercial lessor's license; rental rates and 
other charges allowable; length and frequency of rentals; 
agreements with distributors. 

(1) No lease of any premises by a commercial lessor to any charitable 
organization for a charitable bingo game shall provide for payment in excess of 
the reasonable market rental rate for such premises. The commission shall 
determine whether a market rental rate for such premises is reasonable. No 
lease shall provide for rental for less than a five-hour session. No more than 
two (2) sessions shall be conducted within one (1) day and more often than 
eight (8) sessions in any one (1) week on the premises of a commercial lessor. 
Any licensee who holds no more than one (1) session per week shall be entitled 
to conduct one (1) six-hour session per week. 

(2) No commercial lessor shall require the payment of any other cost or fee 
from an organization licensed to hold, operate or conduct bingo games other 
than the rental amount provided for by the rental agreement or contract or 
charge admission fees to persons entering the premises to participate in the 
games. 

(3) No commercial lessor leasing premises for authorized charitable bingo 
game activities shall enter into any agreement with a distributor of gaming 
supplies for the use, purchase, promotion or sale of supplies to be used in such 
bingo games. 

SOURCES: Laws, 1992, ch. 581, § 24; Laws, 1994, ch. 635, § 20; Laws, 1999, ch. 
490, § 3, eff from and after July 1, 1999. 
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Editor's Note — Sections 97-33-51 through 97-33-81, 97-33-101 through 97-33-109, 
97-33-201 and 97-33-203 may be cited as the "Charitable Bingo Law" by provision of 
§ 97-33-50. 

Cross References — Deposit of all fees and fines collected pursuant to this section 
into Charitable Bingo Fund, see § 97-33-101. 

Commission authorized to deny, refuse to renew, suspend, or revoke license to 
manufacturer, distributor, or operator of equipment or supplies or to lessor, consistent 
with purposes of this section, see § 97-33-201. 



JUDICIAL DECISIONS 



1. Appraisals. 

The Gaming Commission may reject an 
appraisal submitted pursuant to subsec- 
tion (2) of this section and may require 
another appraisal to aid it in determining 
the reasonableness of the proposed rental 



rate for the premises on the ground that 
the appraisal was not based on the proper 
benchmark. Mississippi Gaming Comm'n 
v. Tupelo Indus., Inc., 747 So. 2d 287 
(Miss. Ct. App. 1999). 



ATTORNEY GENERAL OPINIONS 



Pursuant to this section and § 97-33-67 
since a session is defined as a five-hour 
period of time, there is no need for the 
Gaming Commission to set a regulation 



which prorates the amount of prizes al- 
lowed or the rent to be paid based on the 
length of the session. Harvey, October 30, 
1996, A.G. Op. #96-0719. 
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Buses; disorderly conduct; use of profane, etc., language; intoxication or 

smoking on passenger bus. 

Repealed. 

Disorderly conduct; interference with business, customers, invitees, etc. 
Disorderly conduct; failure to comply with requests or commands of law 
enforcement officers; penalties; exception. 
Disturbance by explosions, noises or offensive conduct. 
Disturbance by abusive language or indecent exposure; exception. 
Disturbance in public place. 

Disturbance of the public peace or the peace of others; exception. 
Disturbance of worship; proceedings and penalty. 

Disturbance by disruptive protest of funeral, burial service, or memorial 
service. 

Hydraulic brake fluid; sale of inferior quality unlawful; standards. 
Lighthouse property and navigation lights; destroying, extinguishing, 
etc. 

Obstructing public streets, etc.; intentional obstruction of, or interfer- 
ence with, vehicle or pedestrian. 

Obstructing public streets, etc.; wilful obstruction of use by impeding 
traffic. 

Registration of convicted felons residing in state. 
Tramps; definition. 

Tramps; arrest by any person permitted; proceedings. 
Tramps; punishment. 

Tramps; penalty for not leaving house, etc. on request, carrying weap- 
ons, or threatening injury. 
Vagrants; defined. 

Vagrants; penalty for vagrancy; bond. 

Vagrants; penalty for second offense; payment of costs in all cases. 
Vagrants; officers punished for failing in their duty. 
False alarm of fire. 
False reporting of crime. 

Focusing laser beam at law enforcement officer, fire fighter or other 
emergency personnel; penalties. 

Obstructing access to emergency assistance; penalties. 



§ 97-35-1. Buses; disorderly conduct; use of profane, etc., lan- 
guage; intoxication or smoking on passenger bus. 

(1) It shall be unlawful for any person to be guilty of disorderly conduct or 
a breach of the peace or use any obscene, profane or vulgar language, upon any 
passenger bus or coach while such passenger bus or coach is in the service of 
passenger transportation upon any of the highways of this state. 

(2) It shall be unlawful for any person, while intoxicated, to be in or upon 
any passenger bus or coach when such passenger bus or coach is engaged in the 
service of passenger transportation upon any of the highways of this state. 

(3) It shall be unlawful for any person to drink intoxicating liquors of any 
kind in or upon any passenger bus or coach while the said passenger bus or 
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coach is in the service of passenger transportation upon any of the highways of 
this state. 

(4) It shall be unlawful for any person to smoke a cigar or pipe in or upon 
any passenger bus or coach while said passenger bus or coach is in the service 
of passenger transportation upon any of the highways of this state. Before 
being guilty of a violation of this subsection, the driver of the bus shall have 
first requested such violator to refrain from smoking. 

(5) The provisions of the foregoing subsections shall apply only to passen- 
ger buses or coaches engaged in interstate commerce or intrastate commerce 
operating over regularly scheduled routes within this state under a certificate 
of public convenience and necessity granted by the interstate commerce 
commission or the Mississippi Public Service Commission or both. 

(6) If any person shall be guilty of violating any of the five (5) preceding 
subsections, the driver of the bus or person in charge thereof, may stop it at the 
place where the offense is committed, or at the next regular or convenient 
stopping place of the bus and eject such passenger, using only such force as 
may be necessary to accomplish the removal, and the driver of the bus or 
person in charge thereof, may command the assistance of passengers thereon 
to assist in the removal, and the driver of the bus may cause any person so 
violating any of said subsections to be detained and delivered to the proper 
authorities. 

(7) Any person violating any subsection of this section shall be deemed 
guilty of a misdemeanor, and upon conviction, shall be fined not more than five 
hundred dollars ($500.00), or imprisoned in the county jail for not exceeding 
thirty (30) days, in the discretion of the court, or the offender may be punished 
by both such fine and imprisonment. 

SOURCES: Codes, 1942, § 2087.3; Laws, 1964, ch. 238, §§ 1-7, eff from and after 
passage (approved June 11, 1964). 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 



ALR. Carrier's liability based on serv- 
ing intoxicants to passenger. 76 A.L.R.3d 
1218. 

Liability of land carrier to passenger 
who becomes victim of another passen- 
ger's assault. 43 A.L.R.4th 189. 

Validity and construction of statute or 
ordinance specifically criminalizing pas- 
senger misconduct on public transporta- 
tion. 78 A.L.R.4th 1127. 

Secondary smoke as battery. 46 
A.L.R.5th 813. 

Validity, construction, and operation of 
Federal disorderly conduct regulation (36 
C.F.R. § 2.34). 180 A.L.R. Fed. 637. 



Am Jur. 12 Am. Jur. 2d, Breach of 
Peace and Disorderly Conduct §§ 1 et seq. 

5A Am. Jur. PI & Pr Forms (Rev), Car- 
riers, Forms 46.1, 46.2 (complaint for 
damages arising out of assault by fellow 
passenger). 

CJS. 11 C.J.S., Breach of the Peace 
§§ 1 et seq. 

27 C.J.S., Disorderly Conduct §§ 1 et 
seq. 
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§ 97-35-3. Repealed. 

Repealed by Laws, 2009, ch. 369, § 2, effective upon approval (March 17, 
2009). 

§ 97-35-3. [Codes, 1942, § 2087.5; Laws, 1960, ch. 250, §§ 1, 2; Laws, 
2006, ch. 520, § 6, eff from and after passage (approved Apr. 3, 2006.)] 

Editor's Note — Former § 97-35-3 prohibited certain activities as disorderly 
conduct. 

§ 97-35-5. Disorderly conduct; interference with business, 
customers, invitees, etc. 

(1) It shall be unlawful for any person or persons, while in or on the 
premises of another, whether that of an individual person, or a corporation, or 
a partnership, or an association, and on which property any store, restaurant, 
sandwich shop, hotel, motel, lunch counter, bowling alley, moving picture 
theatre or drive-in theatre, barber shop or beauty parlor, or any other lawful 
business is operated which engages in selling articles of merchandise or 
services or accommodation to members of the public, or engages generally in 
business transactions with members of the public, to: 

(a) prevent or seek to prevent, or interfere with, the owner or operator 
of such place of business, or his agents or employees, serving or selling food 
and drink, or either, or rendering service or accommodation, or selling to or 
showing merchandise to, or otherwise pursuing his lawful occupation or 
business with, customers or prospective customers, or other members of the 
public who may then be in such building, or 

(b) prevent or seek to prevent, or interfere with, or seek to interfere 
with, other persons, expressly or impliedly invited upon said premises, or 
prospective customers, coming into or frequenting such premises in the 
normal course of the operation of the business conducted and carried on 
upon said premises. 

(2) Any person engaging in the unlawful conduct described in subsection 
(1) shall be guilty of disorderly conduct, a misdemeanor, and upon conviction 
thereof, shall be punished by a fine of not more than five hundred dollars 
($500.00), or by imprisonment in the county jail for not more than six (6) 
months, or by both such fine and imprisonment. 

(3) The provisions of this section are supplementary to the provisions of 
any other statute of this state. 

SOURCES: Codes, 1942, § 2087.7; Laws, 1960, ch. 260, §§ 1, 2. 

Cross References — Right to choose business customers, patrons, or clients, see 
§ 97-23-17. 

Failure to comply with request or commands of law enforcement officers, see 
§ 97-35-7. 

Intentional or wilful obstruction of public streets, etc., see §§ 97-35-23, 97-35-25. 
Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 
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JUDICIAL DECISIONS 



1. In general. 

Persons arrested for violating ordi- 
nances by parading without a permit, in 
an anti-segregation demonstration, held 
not entitled to habeas corpus in federal 
court on ground that mass arrests had so 
invaded state courts as to deprive them of 
an adequate remedy under state law. 
Brown v. Rayfield, 320 F.2d 96 (5th Cir. 
1963), cert, denied, 375 U.S. 902, 84 S. Ct. 
191, 11 L. Ed. 2d 143 (1963). 

The constitutionality of this section 
[Code 1942, § 2087. 7] was challenged in 
Bailey v. Patterson, 199 F. Supp. 595, in 
which it was held, in view of the involve- 
ment of factual issues, that the federal 
court would withhold action until the 



state courts should pass upon the issues; 
but this decision was vacated in 369 U.S. 
31, 7 L. Ed. 2d 512, 82 S. Ct. 549, which, 
affirming that no state may require racial 
segregation of interstate or intrastate 
transportation facilities, held that the 
claim that the statutes so requiring are 
not unconstitutional was frivolous, and 
therefore not one in which a three-judge 
federal district court is required. The ap- 
pellants, however, were held to lack stand- 
ing to enjoin criminal prosecutions under 
the breach of peace statutes, not having 
been prosecuted, or threatened with pros- 
ecution, under them. Bailey v. Patterson, 
369 U.S. 31, 82 S. Ct. 549, 7 L. Ed. 2d 512 
(1962). 



RESEARCH REFERENCES 



ALR. Nonlabor picketing or boycott. 93 
A.L.R.2d 1284. 

Participation of student in demonstra- 
tion on or near campus as warranting 
imposition of criminal liability for breach 
of peace, disorderly conduct, trespass, un- 
lawful assembly, or similar offense. 32 
A.L.R.3d 551. 

Tavernkeeper's liability to patron for 
third person's assault. 43 A.L.R.4th 281. 

Validity, construction, and operation of 
statute or regulation forbidding, regulat- 



ing, or limiting peaceful residential pick- 
eting. 113 A.L.R.5th 1. 

Validity, construction, and operation of 
Federal disorderly conduct regulation (36 
C.F.R. § 2.34). 180 A.L.R. Fed. 637. 

Am Jur. 12 Am. Jur. 2d, Breach of 
Peace and Disorderly Conduct §§ 1 et seq. 

CJS. 11 C.J.S., Breach of the Peace 
§§ 1 et seq. 

27 C.J.S., Disorderly Conduct §§ 1 et 
seq. 



§ 97-35-7. Disorderly conduct; failure to comply with re- 
quests or commands of law enforcement officers; penalties; 
exception. 

(1) Whoever, with intent to provoke a breach of the peace, or under such 
circumstances as may lead to a breach of the peace, or which may cause or 
occasion a breach of the peace, fails or refuses to promptly comply with or obey 
a request, command, or order of a law enforcement officer, having the authority 
to then and there arrest any person for a violation of the law, to: 

(a) Move or absent himself and any vehicle or object subject to his 
control from the immediate vicinity where the request, command or order is 
given, or 

(b) Arise, if lying or sitting down, and move to a point designated by 
said officer outside the immediate area of, or which is affected by the 
occurrences at, the place of issuing such order, command or request, or 

(c) Refrain from lying down or sitting down at, or in the immediate 
vicinity of, the place where said order, request or command is given, or 
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(d) Refrain from obstructing, with his body or any part thereof, or in any 
manner, the lawful movement or passage of any vehicle, or 

(e) Refrain from placing, or permitting, or cooperating with another to 
place, his body or any part thereof, in front of or behind any vehicle, in such 
manner as to interfere with, or prevent its movement or block its path in 
lawful movement, or 

(f) Refrain from chaining or tying or binding himself or another to any 
object or person, or 

(g) Unbind, unchain or loosen himself, or remove himself, from any 
chain or other means whereby he may be prevented from moving away from 
the place or the immediate vicinity where he may be when such officer issues 
said order, request or command, or 

(h) Walk or move to, enter and remain in, either or both, as may be 
directed by such officer, any police or other vehicle operated by any law 
enforcement officer or department, or any other vehicle designated by such 
an officer, or 

(i) Act or do or refrain from acting or doing as ordered, requested or 
commanded by said officer to avoid any breach of the peace at or near the 
place of issuance of such order, request or command, shall be guilty of 
disorderly conduct, which is made a misdemeanor and, upon conviction 
thereof, such person or persons shall be punished by a fine of not more than 
Five Hundred Dollars ($500.00) or imprisonment in the county jail for not 
more than six (6) months, or by both such fine and imprisonment. 

(2) Any person who causes, or aids, or encourages, or abets another to 
violate, or in violating, any provision of subsection (1) hereof, shall be guilty of 
disorderly conduct which is made a misdemeanor and, upon conviction thereof, 
such person or persons shall be punished by a fine of not more than Five 
Hundred Dollars ($500.00) or imprisonment in the county jail for not more 
than six (6) months, or by both such fine and imprisonment. 

(3) If any person alone or in concert with others violates subsection (1) or 
(2) hereof, or both, under such circumstances or in such a manner as to evince 
a willful and wanton disregard for the life or safety of another and if as a result 
thereof another person or persons be injured, maimed or killed, the person or 
persons so violating subsection (1) or (2) hereof, or both, shall be guilty of a 
felony and, upon conviction thereof, such person or persons shall be imprisoned 
in the State Penitentiary not longer than five (5) years or be fined not more 
than Two Thousand Dollars ($2,000.00), or both such fine and imprisonment. 

(4) The act of breast-feeding shall not constitute disorderly conduct. 

(5) The provisions of this section are supplementary to the provisions of 
any other statutes of this state. 

SOURCES: Codes, 1942, § 2087.9; Laws, 1964, ch. 336, §§ 1-4; Laws, 2006, ch. 
520, § 7, eff from and after passage (approved Apr. 3, 2006.) 

Cross References — Interference with business, customers, invitees, etc., see 
§ 97-35-5. 

Intentional or wilful obstruction of public streets, etc., see §§ 97-35-23, 97-35-25. 
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Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 

JUDICIAL DECISIONS 



1. In general. 

2. Sufficiency of evidence. 

3. Fighting words. 

1. In general. 

Officer had reasonable suspicion to in- 
vestigate a suspicious white vehicle fol- 
lowing a report of a vehicle theft, and then 
probable cause to detain its occupants for 
further questioning in light of their failure 
to respond and resisting arrest. Quails v. 
State, 947 So. 2d 365 (Miss. Ct. App. 
2007). 

Probable cause existed to arrest the 
defendant for a violation of this section 
where he was found on a driveway behind 
a county jail, the driveway was owned by 
the county and was never dedicated as a 
public thoroughfare, and defendant was 
on notice that the area was off-limits be- 
cause he had previously been forbidden 
from coming into the area. Bigham v. 
Huffman, — F. Supp. 2d — , 1999 U.S. 
Dist. LEXIS 16542 (N.D. Miss. Oct. 9, 
1999), affirmed without opinion by 218 
F.3d 744, 2000 U.S. App. LEXIS 15292 
(5th Cir. Miss. 2000). 

Disorderly conduct demonstrated by 
failure to obey the commands or requests 
of a law enforcement officer is a punish- 
able offense. Merritt v. State, 497 So. 2d 
811 (Miss. 1986). 

2. Sufficiency of evidence. 

Police officer had the authority to arrest 
a thirteen-year-old juvenile for commit- 
ting a breach of the peace because the 
juvenile refused to comply with the offi- 
cer's reasonable instructions to put the 
juvenile's hands on a patrol car, when the 
officer responded to a report that gunshots 
had been fired in the area from a car that 
matched the description of the car defen- 
dant was standing near. S.M.K.S. v. Youth 
Court of Union County, — So. 3d — , 2014 
Miss. App. LEXIS 2 (Miss. Ct. App. Jan. 7, 
2014). 

Evidence was sufficient to convict defen- 
dant of disorderly conduct and the verdict 
was not against the weight of the evidence 
because, although instructed by the officer 



to refrain from using his cell phone for the 
safety of the officer and others at the 
scene, defendant continued to use his cell 
phone. Matthews v. City of Madison, — 
So. 3d — , 2013 Miss. App. LEXIS 611 
(Miss. Ct. App. Sept. 17, 2013). 

In a wrongful death action filed by the 
parents of two passengers who were killed 
during a police pursuit of the driver of a 
stolen vehicle, a city was properly granted 
summary judgment because the passen- 
gers were engaged in criminal activity, as 
there was no dispute that they knew that 
the car was stolen and that they encour- 
aged the driver to flee from the police, in 
violation of Miss. Code Ann. § 97-35-7(2). 
McCoy v. City of Florence, 949 So. 2d 69 
(Miss. Ct. App. 2006), writ of certiorari 
denied by 949 So. 2d 37, 2007 Miss. LEXIS 
113 (Miss. 2007). 

Evidence that defendant, who was a 
guest in arrestee's mother's home, refused 
to allow police to search home to find the 
arrestee, after officer informed defendant 
of felony warrant and inquired about ar- 
restee's presence in the home, that defen- 
dant denied arrestee's presence and in- 
sisted that he was alone in the home, and 
that arrestee was subsequently found hid- 
ing behind insulation in attic was suffi- 
cient to support conviction for disorderly 
conduct. Bovan v. State, 706 So. 2d 254 
(Miss. 1997). 

Issue of whether exigent circumstances 
supported ultimate search and arrest of 
arrestee in home where defendant was a 
guest was irrelevant to issue of defen- 
dant's guilt for disorderly conduct, based 
on his refusal to allow police to search 
home. Bovan v. State, 706 So. 2d 254 
(Miss. 1997). 

3. Fighting words. 

Defendant's free speech rights were not 
violated by his warrantless arrest where 
the confrontation occurred not out in pub- 
lic but at the sheriff's department, the 
officer neither initiated nor had an oppor- 
tunity to walk away from defendant's 
words and combative conduct, defendant 
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became agitated and began shouting pro- 
fanities when the officer told him about 
the protocol he would have to follow to 
retrieve his vehicle from the impound lot, 
and defendant did not stop with simply 
expressing his displeasure. He was com- 



bative, and he created a stalemate that 
arose to the level of "fighting words" that 
were likely to inflict injury or incite an 
immediate breach of the peace. Odem v. 
State, 881 So. 2d 940 (Miss. Ct. App. 
2004). 



RESEARCH REFERENCES 



ALR. Insulting words addressed di- 
rectly to police officer as breach of peace or 
disorderly conduct. 14 A.L.R.4th 1252. 

Validity, construction, and operation of 
Federal disorderly conduct regulation (36 
C.F.R. § 2.34). 180 A.L.R. Fed. 637. 



Am Jur. 12 Am. Jur. 2d, Breach of 
Peace and Disorderly Conduct §§ 1 et seq. 

CJS. 11 C.J.S., Breach of the Peace 
§§ 1 et seq. 

27 C.J.S., Disorderly Conduct §§ 1 et 
seq. 



§ 97-35-9. Disturbance by explosions, noises or offensive con- 
duct. 

A person who wilfully disturbs the peace of any family or person by an 
explosion of gunpowder or other explosive substance, or by loud or unusual 
noise, or by any tumultuous or offensive conduct, shall be punished by fine or 
imprisonment, or both; the fine not to exceed one hundred dollars, and the 
imprisonment not to exceed six months in the county jail. 

SOURCES: Codes, 1880, § 2769; 1892, § 1032; 1906, § 1111; Hemingway's 1917, 
§ 837; 1930, § 862; 1942, § 2088. 



Cross References — Nuisances, see §§ 95-3-1 et seq. 
Obscenity, profanity, and drunkenness, see § 97-29-47. 
Arrest of person without warrant for violation of this section, see § 99-3-7. 



JUDICIAL DECISIONS 



1. In general. 

This section [Code 1942, § 2088] and 
Code 1942, § 2089 are intended to protect 
the peace of families. An affidavit or in- 
dictment, averring the disturbance 
merely of an individual, charges no of- 
fense under either sections Brooks v. 
State, 67 Miss. 577, 7 So. 494 (1890). 



What constitutes the offensive conduct, 
or the nature or character of the offensive 
conduct, should be stated in the affidavit 
or indictment. Finch v. State, 64 Miss. 
461, 1 So. 630 (1886). 



RESEARCH REFERENCES 



ALR. Recovery of damages for emo- ing from blasting operations. 75 A.L.R.3d 
tional distress, fright, and the like, result- 770. 
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§ 97-35-11. Disturbance by abusive language or indecent ex- 
posure; exception. 

Any person who enters the dwelling house of another, or the yard or 
curtilage thereof, or upon the public highway, or any other place near such 
premises, and in the presence or hearing of the family or the possessor or 
occupant thereof, or of any member thereof, makes use of abusive, profane, 
vulgar or indecent language, or is guilty of any indecent exposure of his or her 
person at such place, shall be punished for a misdemeanor. The act of 
breast-feeding shall not constitute indecent exposure. 

SOURCES: Codes, 1880, § 2770; 1892, § 1033; 1906, § 1112; Hemingway's 1917, 
§ 838; 1930, § 863; 1942, § 2089; Laws, 1980, ch. 389; Laws, 2006, ch. 520, § 8, 
eff from and after passage (approved Apr. 3, 2006.) 

Cross References — Obscenity, profanity, and drunkenness, see § 97-29-47. 
Arrest of person without warrant for violation of this section, see § 99-3-7. 

JUDICIAL DECISIONS 



1. In general. 

2. Indictment or affidavit charging of- 

fense. 

3. Proof. 

1. In general. 

Notwithstanding that a portion of the 
sentence imposed upon a defendant in- 
dicted for violating this section [Code 
1942, § 2089] had been suspended, an 
appeal brought more than six months af- 
ter judgment was entered on a guilty plea 
was barred by a statute requiring, with 
certain exceptions, that an appeal be 
brought to the supreme court within six 
months of its rendition. Dicker son v. 
State, 150 Miss. 823, 117 So. 261 (1928). 

2. Indictment or affidavit charging 

offense. 

Setting out language used without use 
of the word "unlawful" does not charge 
any offense. Wade v. State, 100 Miss. 802, 
57 So. 222 (1911). 

Affidavit charging use of profane lan- 
guage in a public place must allege the 
particular public place. State v. Shanks, 
88 Miss. 410, 40 So. 1005 (1906); Files v. 
State, 96 Miss. 257, 50 So. 979 (1910). 

An indictment charging the use of abu- 
sive language in the public highway near 



the premises of another and in the pres- 
ence of a member of the latter 's family, is 
insufficient. State v. Reed, 76 Miss. 211, 24 
So. 308, 71 Am. St. R. 528 (1898). 

3. Proof. 

In a prosecution for disturbing the 
peace, the trial court erred in failing to 
give a preemptory instruction of not guilty 
where the alleged incident took place in 
the home of the defendant's mother and 
where the state failed to specifically prove 
the words used and the things done which 
constituted the alleged offense. Taylor v. 
State, 396 So. 2d 39 (Miss. 1981). 

Indictment for disturbing peace by en- 
tering dwelling was supported by proof 
that defendant came onto front porch of 
residence. Moree v. State, 152 Miss. 278, 
119 So. 202 (1928). 

Failure of city to prove the use of loud 
and boisterous language as charged in 
affidavit is fatal to conviction. Culpepper 
v. City of Meridian, 123 Miss. 527, 86 So. 
338 (1920). 

Place is material. An indictment charg- 
ing the use of abusive language in a yard 
is not sustained by proof of its use near 
the yard. Quin v. State, 65 Miss. 479, 4 So. 
548 (1888). 
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RESEARCH REFERENCES 



ALR. Validity and construction of stat- 
ute or ordinance prohibiting use of "ob- 
scene" language in public. 2 A.L.R.4th 
1331. 

Indecent exposure: what is "person". 63 
A.L.R.4th 1040. 

Validity of State and Municipal Inde- 
cent Exposure Statutes and Ordinances. 
71 A.L.R.6th 283. 



Am Jur. 12 Am. Jur. 2d, Blasphemy 
and Profanity §§ 1 et seq. 

50 Am. Jur. 2d, Lewdness, Indecency 
and Obscenity §§ 16 et seq. 

CJS. 67 C.J.S., Obscenity § 11. 



§ 97-35-13. Disturbance in public place. 

Any person who shall enter any public place of business of any kind 
whatsoever, or upon the premises of such public place of business, or any other 
public place whatsoever, in the State of Mississippi, and while therein or 
thereon shall create a disturbance, or a breach of the peace, in any way 
whatsoever, including, but not restricted to, loud and offensive talk, the 
making of threats or attempting to intimidate, or any other conduct which 
causes a disturbance or breach of the peace or threatened breach of the peace, 
shall be guilty of a misdemeanor, and upon conviction thereof shall be fined not 
more than five hundred dollars ($500.00) or imprisoned in jail not more than 
six (6) months, or both such fine and imprisonment. 

SOURCES: Codes, 1942, § 2090.5; Laws, 1956, ch. 256. 

Cross References — Arrest of person without warrant for violation of this section, 
see § 99-3-7. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

JUDICIAL DECISIONS 



1. In general. 

2. Fighting words. 

1. In general. 

A county court's enhancement of a de- 
fendant's sentence for breach of the peace 
from $50 to $250 on appeal from the 
municipal court, was proper since the fine 
fell within the breach of the peace stat- 
ute's sentencing guideline and there was 
no evidence that the enhancement was 
reflective of judicial vindictiveness. Jones 
v. City of Meridian, 552 So. 2d 820 (Miss. 
1989). 

The breach of the peace statute, this 
section, is not unconstitutionally vague. 
Although the statute may have been con- 
structed with broad language and could 
arguably be construed in a manner which 



would reach constitutionally protected 
speech or conduct, a statute may not be 
construed "so as to infringe upon the state 
or federally protected constitutional 
rights" of any individual. Jones v. City of 
Meridian, 552 So. 2d 820 (Miss. 1989). 

2. Fighting words. 

Defendant's free speech rights were not 
violated by his warrantless arrest where 
the confrontation occurred not out in pub- 
lic but at the sheriff's department, the 
officer neither initiated nor had an oppor- 
tunity to walk away from defendant's 
words and combative conduct, defendant 
became agitated and began shouting pro- 
fanities when the officer told him about 
the protocol he would have to follow to 
retrieve his vehicle from the impound lot, 
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and defendant did not stop with simply 
expressing his displeasure. He was com- 
bative, and he created a stalemate that 
rose to the level of "fighting words" that 



were likely to inflict injury or incite an 
immediate breach of the peace. Odem v. 
State, 881 So. 2d 940 (Miss. Ct. App. 
2004). 



RESEARCH REFERENCES 



ALR. Location of offense as "public" 
within requirement of enactments against 
drunkenness. 8 A.L.R.3d 930. 



§ 97-35-15. Disturbance of the public peace or the peace of 
others; exception. 

(1) Any person who disturbs the public peace, or the peace of others, by 
violent, or loud, or insulting, or profane, or indecent, or offensive, or boisterous 
conduct or language, or by intimidation, or seeking to intimidate any other 
person or persons, or by conduct either calculated to provoke a breach of the 
peace, or by conduct which may lead to a breach of the peace, or by any other 
act, shall be guilty of a misdemeanor, and upon conviction thereof, shall be 
punished by a fine of not more than Five Hundred Dollars ($500.00) or by 
imprisonment in the county jail not more than six (6) months, or both. 

(2) The act of breast-feeding shall not constitute a breach of the peace. 

(3) The provisions of this section are supplementary to the provisions of 
any other statute of this state. 

SOURCES: Codes, 1942, § 2089.5; Laws, 1960, ch. 254, §§ 1, 2; Laws, 2006, ch. 
520, § 9, eff from and after passage (approved Apr. 3, 2006.) 

Cross References — Arrest of person without warrant for violation of this section, 
see § 99-3-7. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 
Peace bonds, see §§ 99-23-1 et seq. 

JUDICIAL DECISIONS 



1. Constitutionality. 

2. Construction and application. 

1. Constitutionality. 

As interpreted by the state courts, this 
section is not unconstitutional. McLaurin 
v. Burnley, 279 F. Supp. 220 (N.D. Miss. 
1967), aff'd, 401 F.2d 773 (5th Cir. 1968), 
cert, denied, 399 U.S. 928, 90 S. Ct. 2228, 
26 L. Ed. 2d 795 (1970). 

Although this section [Code 1942, 
§ 2089.5] as drawn is in broad terms, it is 
not unconstitutional upon its face, and it 
may not be so construed as to infringe 
upon the state or federally protected con- 



stitutional rights of any person. McLaurin 
v. Greenville, 187 So. 2d 854 (Miss. 1966), 
cert, denied, 385 U.S. 1011, 17 L. Ed. 2d 
548, 87 S. Ct. 704 (1967); McLaurin v. 
Greenville, 187 So. 2d 860 (Miss. 1966), 
cert, denied, 385 U.S. 1011, 87 S. Ct. 704, 
17 L. Ed. 2d 548 (1967); Cobb v. Green- 
ville, 187 So. 2d 861 (Miss. 1966). 

The constitutionality of this section 
[Code 1942, § 2089. 5] was challenged in 
Bailey v. Patterson, 199 F Supp 595, in 
which it was held, in view of the involve- 
ment of factual issues, that the federal 
court would withhold action until the 
state courts should pass upon the issues; 
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but this decision was vacated in 369 U.S. 
31, 7 L. Ed. 2d 512, 82 S. Ct. 549, which, 
affirming that no state may require racial 
segregation of interstate or intrastate 
transportation facilities, held that the 
claim that the statutes so requiring are 
not unconstitutional was frivolous, and 
therefore not one in which a three-judge 
Federal district court is required. The 
appellants, however, were held to lack 
standing to enjoin criminal prosecutions 
under the breach of peace statutes, not 
having been prosecuted, or threatened 
with prosecution, under them. Bailey v. 
Patterson, 199 F. Supp. 595 (S.D. Miss. 
1961), vacated, 369 U.S. 31, 82 S. Ct. 549, 
7 L. Ed. 2d 512 (1962)'. 

2. Construction and application. 

Grant of summary judgment in favor of 
the employer and against the employees 
was appropriate in part because, even if it 
was found that the supervisor had vio- 
lated Miss. Code Ann. § 97-35-15 or Miss. 
Code Ann. § 97-35-3 [Repealed], the issue 
failed to rise to the necessary level to fit 
into the exceptions to the employment-at- 
will doctrine; there was no evidence that 
the supervisor's conduct was reported be- 
cause it was illegal. Jones v. Fluor Daniel 
Servs. Corp., 959 So. 2d 1044 (Miss. 2007). 

Where the victim was shot by her es- 
tranged husband after an arrest warrant 
was issued, but never delivered to the 
sheriff's department, there was ample 
probable cause to arrest through Miss. 
Code Ann. § 99-3-7(3), based upon Miss. 
Code Ann. § 97-35-15. However, reckless 
disregard required that the person know- 
ingly or intentionally commit a wrongful 
act and even viewing the facts in a light 
most favorable to the victim^ the victim 
showed no evidence that the sheriff's de- 
partment knew that it could and/or was 
required to arrest the victim's estranged 
husband; the sheriff's department's con- 
duct, even if negligent, could not be said to 
have risen to the level of reckless disre- 
gard, and therefore, Miss. Code Ann. § 11- 
46-9(c) did provide immunity based upon 
the sheriff's department's conduct, and 
summary judgment was proper as to the 
sheriff's department. Collins v. Talla- 
hatchie County, 876 So. 2d 284 (Miss. 
2004). 



In a prosecution for disturbing the 
peace, the trial court erred in failing to 
give a preemptory instruction of not guilty 
where the alleged incident took place in 
the home of the defendant's mother and 
where the state failed to specifically prove 
the words used and the things done which 
constituted the alleged offense. Taylor v. 
State, 396 So. 2d 39 (Miss. 1981). 

In view of the provisions of Code 1942, 
§ 7185-03, the youth court does not have 
jurisdiction of a minor charged with dis- 
turbing the peace in violation of Code 
1942, § 2089.5. Boatright v. Yalobusha 
County Youth Court, 223 So. 2d 303 (Miss. 
1969). 

Although Mississippi has required by 
statute that the complaining witness' tes- 
timony be corroborated in prosecutions for 
certain sexual offenses (e.g. Code 1942, 
§§ 2359, 2374), the state courts have spe- 
cifically held that the requirement for 
corroboration is confined to those offenses 
wherein the statute expressly so provides, 
and no such corroboration is required in 
prosecution of defendant for disturbing 
the peace of the complaining witness, on 
allegations that the defendant had 
touched complainant's private parts. 
Henry v. Williams, 299 F. Supp. 36 (N.D. 
Miss. 1969). 

This section [Code 1942, § 2089.5] 
evinces a legislative judgment that speech 
which is either calculated to lead to a 
breach of the peace or which may lead to a 
breach of the peace should be regulated. 
McLaurin v. Burnley, 279 F. Supp. 220 
(N.D. Miss. 1967), aff'd, 401 F.2d 773 (5th 
Cir. 1968), cert, denied, 399 U.S. 928, 90 S. 
Ct. 2228, 26 L. Ed. 2d 795 (1970). 

This section [Code 1942, § 2089.5], as 
interpreted by the Supreme Court of Mis- 
sissippi, permits a conviction for speech 
only if that speech was calculated to lead 
to a breach of the peace or was of such a 
nature as ultimately led to a breach of the 
peace, and there can be no conviction 
under this section for peaceably exercising 
the right of free speech. McLaurin v. Burn- 
ley, 279 F. Supp. 220 (N.D. Miss. 1967), 
aff'd, 401 F.2d 773 (5th Cir. 1968), cert, 
denied, 399 U.S. 928, 90 S. Ct. 2228, 26 L. 
Ed. 2d 795 (1970). 

In a prosecution for disturbing the 
peace, the trial court erred in failing to 
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give a preemptory instruction of not guilty 
where the alleged incident took place in 
the home of the defendant's mother and 
where the state failed to specifically prove 
the words used and the things done which 
constituted the alleged offense. Taylor v. 
State, 396 So. 2d 39 (Miss. 1981). 

In view of the provisions of Code 1942, 
§ 7185-03, the youth court does not have 
jurisdiction of a minor charged with dis- 
turbing the peace in violation of Code 
1942, § 2089.5. Boatright v. Yalobusha 
County Youth Court, 223 So. 2d 303 (Miss. 
1969). 

This section [Code 1942, § 2089.5] 
clearly prohibits any loud, violent, or bois- 
terous conduct which may disturb or lead 
to disturbances of the public peace, and 
where the evidence showed that the con- 
duct of the defendants violated the provi- 
sions of the section and that disturbances 
occurred as a consequence, injunctive re- 
lief against the prosecution and incarcera- 
tion of the defendants must be denied. 
United States v. Leflore County, 371 F.2d 
368 (5th Cir. 1967). 

By instructing the jury that if the defen- 
dant was arrested for public protest 
against racial segregation he could not be 
found guilty, the instruction constituted 
recognition that this section [Code 1942, 
§ 2089.5] could not be applied to restrict 
defendant's constitutional right so to pro- 
test, and that it could not be used to 
infringe upon the constitutional right of 
any person to speak freely within the 



framework of the law. McLaurin v. Green- 
ville, 187 So. 2d 854 (Miss. 1966), cert, 
denied, 385 U.S. 1011, 17 L. Ed. 2d 548, 87 
S. Ct. 704 (1967); Cobb v. Greenville, 187 
So. 2d 861 (Miss. 1966). 

A narrow and specific construction of 
this section [Code 1942, § 2089.5] limit- 
ing it to situations where, as applied to 
persons exercising a guaranteed constitu- 
tional right in a peaceful manner, they 
refuse to obey a police order to move on if, 
but only if, there is a clear and present 
danger of riot, or other threat to public 
safety, peace, or order, is untenable in 
view of the decisions of the United States 
Supreme Court. Bolton v. City of Green- 
ville, 253 Miss. 656, 178 So. 2d 667 (1965). 

The constitutional rights of a defen- 
dant, legally present in a public place, and 
neither committing nor threatening a 
breach of the peace, cannot be denied 
because of hostility, for some unknown 
reason, on the part of a group of white 
citizens. Bolton v. City of Greenville, 253 
Miss. 656, 178 So. 2d 667 (1965). 

In a prosecution for disturbing the 
peace on public school grounds, there was 
prejudicial error, requiring reversal, 
where the school principal was permitted 
to testify, over objection, that the accused 
had been dishonorably discharged from 
the Air Force, that the accused had told 
the principal that the accused had been 
expelled from another school for stealing, 
and that accused had had fights with 
other students. Willis v. State, 250 Miss. 
334, 165 So. 2d 154 (1964). 



RESEARCH REFERENCES 



ALR. Validity and construction of stat- 
ute or ordinance prohibiting use of "ob- 
scene" language in public. 2 A.L.R.4th 
1331. 

Am Jur. 12 Am. Jur. 2d, Breach of 
Peace and Disorderly Conduct §§ 1 et seq. 



CJS. 11 C.J.S., Breach of the Peace 
§§ 1 et seq. 

27 C.J.S., Disorderly Conduct §§ 1 et 
seq. 



§ 97-35-17. Disturbance of worship; proceedings and penalty. 

If any person shall wilfully disturb any congregation of persons lawfully 
assembled for religious worship, he may be immediately arrested by any officer 
or private person, without warrant, and taken before any justice court judge of 
the county, present or convenient, and on conviction thereof by such justice, 
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municipal, county or circuit court, shall be fined not more than Five Hundred 
Dollars ($500.00) or imprisoned not more than six (6) months, or both. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 4(3); 1857, ch. 64, art. 71; 1871, 
§ 2713; 1880, § 2767; 1892, § 1034; 1906, § 1113; Hemingway's 1917, § 839; 
1930, § 864; 1942, § 2090; Laws, 1998, ch. 432, § 1, eff from and after July 1, 
1998. 



Cross References — Nuisances, see §§ 95-3-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

1. In general. 

Criminal statute prohibiting disorderly 
conduct by failing or refusing to promptly 
reply with or obey request or order of law 
enforcement officer was not unconstitu- 
tionally vague under due process clause as 
applied to arcade owner who carried base- 
ball bat toward small crowd in his parking 
lot; regardless of whether owner was curs- 
ing or threatening officer, presence of 
baseball bat greatly enhanced possibility 
of grievous injury to police officers or oth- 
ers if disturbance escalated, case con- 
cerned officer's right to control conduct 
greatly increasing potential for sudden 
violence, and statute provided adequate 
notice that failure to obey order under the 
circumstances could result in arrest. 
Smith v. City of Picayune, 701 So. 2d 1101 
(Miss. 1997). 

Abusive and obscene language ad- 
dressed to deacon of church while in act of 
taking up collection just outside of church 
would constitute disturbance of member 
of congregation. Stovall v. State, 173 Miss. 
755, 163 So. 504 (1935). 

Disturbance of single member of congre- 
gation assembled for religious worship is 



in contemplation of law disturbance of 
congregation. Stovall v. State, 173 Miss. 
755, 163 So. 504 (1935). 

In prosecution for obstructing justice by 
assisting in escape of one being arrested 
for disturbance of church congregation, 
whether party who escaped was creating 
disturbance which warranted his arrest 
and thus made assisting his escape an 
obstruction to justice held for jury. Stovall 
v. State, 173 Miss. 755, 163 So. 504 (1935). 

In prosecution for obstructing justice, 
whether accused assisted party who was 
allegedly creating disturbance to escape 
from officer making arrest held for jury. 
Stovall v. State, 173 Miss. 755, 163 So. 504 
(1935). 

2. Indictment. 

Indictment charging accused unlaw- 
fully and wilfully disturbed "a congrega- 
tion of persons lawfully assembled at 
Prospect Church for religious worship, by 
then and there talking in a loud tone of 
voice in the presence and hearing of said 
congregation," held sufficient. State v. 
Sowell, 102 Miss. 599, 59 So. 848 (1912). 

Indictment is defective fatally if it fail to 
state the nature or character of the distur- 
bance. Conerly v. State, 66 Miss. 96, 5 So. 
625 (1889). 



§ 97-35-18. Disturbance by disruptive protest of funeral, 
burial service, or memorial service. 

(1) For purposes of this section, the following terms shall have the 
following meanings: 

(a) "Funeral ceremony" means a service or rite commemorating the 
deceased with the body present. 

(b) "Funeral service" means any services which may be used to: 
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(i) Care for and prepare dead human bodies for burial, cremation or 
other final disposition; and 

(ii) Arrange, supervise, or conduct the funeral ceremony or the final 
disposition of dead human bodies. 

(c) "Graveside service" means a service or rite, conducted at the place of 
interment, commemorating the deceased with the body present. 

(d) "Memorial service" means a ceremony or rite commemorating the 
deceased without the body present. 

(e) "Targeted residential picketing" includes the following acts when 
committed on more than one (1) occasion: 

(i) Marching, standing or patrolling by one or more persons directed 
solely at a particular residential building in a manner that adversely 
affects the safety, security or privacy of an occupant of the building; or 

(ii) Marching, standing or patrolling by one or more persons which 
prevents an occupant of a residential building from gaining access to or 
exiting from the property on which the residential building is located. 

(2) (a) Whoever does any of the following shall be guilty of a misdemeanor: 

(i) With intent to disrupt a funeral service, graveside service, memo- 
rial service, or funeral ceremony, protests or pickets within 1,000 feet of 
the location or locations at which the service or ceremony is being 
conducted within one (1) hour before, during, and one (1) hour following 
the service or ceremony; 

(ii) With intent to disrupt a funeral procession impedes vehicles that 
are part of the funeral procession; 

(hi) Intentionally blocks access to a funeral service, funeral ceremony, 
graveside service or memorial service; or 

(iv) Engages in targeted residential picketing at the home or domicile 
of any surviving member of the deceased person's immediate family on the 
date of the service or ceremony, and upon conviction thereof, shall be 
punished by a fine of not more than Five Hundred Dollars ($500.00), or by 
imprisonment in the county jail for not more than six (6) months, or by 
both such fine and imprisonment. 

(b) Whoever is convicted of a second or subsequent violation of para- 
graph (a) shall be guilty of a gross misdemeanor, and upon conviction 
thereof, shall be punished by a fine of not more than One Thousand Dollars 
($1,000.00), or by imprisonment in the county jail for not more than one (1) 
year, or by both such fine and imprisonment. For purposes of this paragraph, 
a second or subsequent violation includes a violation of a statute from 
another state in conformity with this statute. 

(3) In addition to the criminal penalties provided in subsection (2) of this 
section, the court may enjoin conduct prohibited in subsection (2) of this 
section, and may in such proceeding award damages, including attorney fees or 
other appropriate relief against a person, if there is credible evidence that the 
person has violated, or is likely to violate, subsection (2) of this section. Any 
surviving member of the deceased person's immediate family who is damaged 
or threatened with loss or injury by reason of a violation described in 
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subsection (2) of this section is entitled to sue for and have injunctive relief and 
appropriate remedial compensation in any court of competent jurisdiction 
against any damage or threatened loss or injury by reason of a violation 
thereof. 

SOURCES: Laws, 2006, ch. 591, § 1, eff from and after July 1, 2006. 

Editor's Note — Laws, 2006, ch. 591, § 3 provides as follows: 
"SECTION 3. Section 1 of this act shall be codified within Chapter 35, Title 97, 
Mississippi Code of 1972." 

§ 97-35-19. Hydraulic brake fluid; sale of inferior quality un- 
lawful; standards. 

(1) It is the public policy of this state to prohibit the sale of inferior and 
dangerous qualities and grades of hydraulic brake fluid and only such 
hydraulic brake fluid which meets the minimum standard of the society of 
automotive engineers can be lawfully sold or offered for sale in this state. 
Containers which contain heavy duty hydraulic brake fluid which meets the 
minimum standards of the society of automotive engineers shall bear the 
stamp or mark "SAE 70R1," or a later SAE designator, stamp or mark may be 
used, if the same is assigned to the hydraulic brake fluid on the basis of its 
being an improved product. Any brands or types of such hydraulic brake fluid 
being offered for sale in this state after the effective date of this section which 
do not bear such a mark or stamp on the label of the container in which they 
are offered for sale, or meet such minimum standards, shall be impounded, 
taken up, taken off the market and returned to the seller or manufacturer. 

(2) It shall be unlawful for any person to sell or offer for sale, any type or 
brand of hydraulic brake fluid which does not meet the minimum standards of 
the society of automotive engineers or the container of which does not bear the 
stamp or mark "SAE 70R1" or a later designator for an improved product, and 
it shall be unlawful for any person to mark any container of hydraulic brake 
fluid with the minimum standard number mentioned herein if the container 
does not in fact contain fluid which meets such minimum standards, or to offer 
for sale any such fluid which has been improperly marked. The State Chemist 
is hereby vested with all the rights, powers and duties necessary to administer 
this section and to adopt and promulgate reasonable rules and regulations for 
its accomplishment. Any person violating the provisions of this section shall be 
guilty of a misdemeanor and, upon conviction, shall be fined not less than Ten 
Dollars ($10.00), nor more than Twenty-five Dollars ($25.00), for each viola- 
tion, and each sale of such unlawful hydraulic brake fluid shall constitute a 
separate offense and violation of this section. 

SOURCES: Codes, 1942, § 2233.5; Laws, 1956, ch. 244, §§ 1, 2; Laws, 1958, ch. 
189, eff. January 1, 1959; Laws, 1986, ch. 395, § 28, eff from and after July 
1, 1986. 
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Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

§ 97-35-21. Lighthouse property and navigation lights; de- 
stroying, extinguishing, etc. 

Every person who shall wilfully break into, deface or destroy any light- 
house station, post, platform, steps, lamp or other structure pertaining to such 
lighthouse station, or shall extinguish any light erected by the United States 
upon or along the navigable waters of this state to aid in the navigation 
thereof, shall, upon conviction, be adjudged guilty of a misdemeanor and 
punished by imprisonment in the county jail not exceeding one year, or by a 
fine not exceeding one hundred dollars, or by both such fine and imprisonment. 

SOURCES: Codes, 1906, § 1395; Hemingway's 1917, § 1138; 1930, § 1169; 1942, 
§ 2412; Laws, 1894, ch. 41. 

Cross References — Statutory definition of term "navigable waters," see § 1-3-31. 
Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

§ 97-35-23. Obstructing public streets, etc.; intentional ob- 
struction of, or interference with, vehicle or pedestrian. 

(1) It shall be unlawful for any person or persons to intentionally obstruct, 
or interfere with the normal or ordinary free use and passage of vehicles of or 
on, any public street or highway provided for use by vehicular traffic, or for any 
person or persons to intentionally obstruct, or interfere with the normal or 
ordinary free use and passage of pedestrians of or on any public sidewalk 
provided for foot travel by pedestrians, and any person or persons who so do 
shall be guilty of a misdemeanor and, upon conviction thereof, shall be 
punished by a fine of not more than four hundred dollars ($400.00), or by 
imprisonment in the county jail for not more than four (4) months, or by both 
such fine and imprisonment. 

(2) The provisions of this section are supplementary to the provisions of 
any other statute of this state. 

SOURCES: Codes, 1942, § 2296.6; Laws, 1960, ch. 253, §§ 1, 2. 

Cross References — Picketing interfering with ingress or egress to and from public 
buildings, etc., see § 97-7-63. 

Picketing or demonstrating in or near courthouse or residence of judge, etc., see 
§ 97-9-67. 

Obstruction of highways, generally, see § 97-15-37. 

Disorderly conduct and breach of the peace, see §§ 97-35-5 through 97-35-7. 
Wilful obstruction of, or interference with, use or passage of public streets, see 
§ 97-35-25. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 
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RESEARCH REFERENCES 

ALR. Validity, construction, and opera- regulating, or limiting peaceful residen- 
tion of statute or regulation forbidding, tial picketing. 113 A.L.R.5th 1. 

§ 97-35-25. Obstructing public streets, etc.; wilful obstruction 
of use by impeding traffic. 

(1) It shall be unlawful for any person or persons to wilfully obstruct the 
free, convenient and normal use of any public sidewalk, street, highway, alley, 
road, or other passageway by impeding, hindering, stifling, retarding or 
restraining traffic or passage thereon, and any person or persons violating the 
provisions of this section shall be guilty of a misdemeanor, and upon conviction 
thereof, shall be punished by a fine of not more than five hundred dollars 
($500.00) or by confinement in the county jail not exceeding six (6) months, or 
by both such fine and imprisonment. 

(2) The provisions of this section are supplementary to the provisions of 
any other statute of this state. 

SOURCES: Codes, 1942, § 2296.5; Laws, 1960, ch. 244, §§ 1, 2. 

Cross References — Picketing interfering with ingress or egress to and from public 
buildings, etc., see § 97-7-63. 

Picketing or demonstrating in or near courthouse or residence of judge, etc., see 
§ 97-9-67. 

Obstruction of highways, generally, see § 97-15-37. 

Disorderly conduct and breach of the peace, see §§ 97-35-5 through 97-35-7. 
Intentional obstruction of, or interference with, use or passage of public streets, see 
§ 97-35-23. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

§ 97-35-27. Registration of convicted felons residing in state. 

(1) Any person who has been since January 1, 1960 or is hereafter 
convicted in any other state of any offense which, if committed or attempted in 
this state, would have been punishable as a felony, shall within thirty (30) days 
after the effective date of this chapter or within thirty (30) days of his coming 
into any county or city, or city and county in which he resides or is temporarily 
domiciled for such length of time, register with the chief of police of the city in 
which he resides or the sheriff of the county if he resides in an unincorporated 
area. 

(2) Such registration shall consist of (a) a statement in writing signed by 
such person, giving such information as may be required by the identification 
bureau of the Mississippi Highway Safety Patrol, and (b) the fingerprints and 
photograph of such person. Within three (3) days thereafter the registering law 
enforcement agency shall forward such statement, fingerprints and photo- 
graph to the identification bureau of the Mississippi Highway Safety Patrol. 

(3) If any person required to register hereunder changes his residence 
address he shall inform, in writing within ten (10) days, the law enforcement 
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agency with whom he last registered of his new address. The law enforcement 
agency shall, within three (3) days after receipt of such information, forward it 
to the identification bureau of the Mississippi Highway Safety Patrol. The 
identification bureau of the Mississippi Highway Safety Patrol shall forward 
appropriate registration data to the law enforcement agency having local 
jurisdiction of the new place of residence. 

(4) Any person required to register under the provisions of this section 
who shall violate any of the provisions thereof is guilty of a misdemeanor and 
shall be punished by imprisonment in the county jail not exceeding three (3) 
months, or by fine not exceeding one hundred dollars ($100.00), or both. 

(5) The statements, photographs and fingerprints herein required shall 
not be open to inspection by the public or by any person other than a regularly 
employed peace or other law enforcement officer. 

SOURCES: Codes, 1942, § 2563.7; Laws, 1962, ch. 325, §§ 1-5, eff from and after 
passage (approved June 1, 1962). 

Cross References — Sheriffs, see §§ 19-25-1 et seq. 
Highway safety patrol, see §§ 45-3-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 

RESEARCH REFERENCES 

ALR. State statutes or ordinances re- crime to register with authorities. 36 
quiring persons previously convicted of A.L.R.5th 161. 

§ 97-35-29. Tramps; definition. 

Any male person over sixteen years of age, and not blind, who shall go 
about from place to place begging and asking subsistence by charity, and all 
who stroll over the country without lawful occasion, and can give no account of 
their conduct consistent with good citizenship, shall be held to be tramps. 

SOURCES: Codes, 1880, § 2960; 1892, § 1309; 1906, § 1383; Hemingway's 1917, 
§ 1126; 1930, § 1156; 1942, § 2393. 

Cross References — Vagrants, see § 97-35-37 through 97-35-43. 

RESEARCH REFERENCES 

ALR. Laws regulating begging, pan- 
handling, or similar activity by poor or 
homeless persons. 7 A.L.R.5th 455. 

§ 97-35-31. Tramps; arrest by any person permitted; proceed- 
ings. 

Any person may arrest a tramp and take him before a justice of the peace, 
who shall at once take the affidavit of such person charging the offense, and 
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shall then try the accused for being a tramp, and deal with him accordingly, if 
found guilty. 

SOURCES: Codes, 1880, § 2962; 1892, § 1311; 1906, § 1385; Hemingway's 1917, 
§ 1128; 1930, § 1158; 1942, § 2395. 

Editor's Note — Pursuant to Miss. Constn., Art. 6, § 171, all reference in the 
Mississippi Code to justice of the peace shall mean justice court judge. 

Cross References — Another section derived from same 1942 code section, see 
§ 99-3-27. 

§ 97-35-33. Tramps; punishment. 

Every person, on conviction of being a tramp, shall be punished by a fine 
of not more than fifty dollars, or imprisonment in the county jail not more than 
one month, or both. 

SOURCES: Codes, 1880, § 2961; 1892, § 1310; 1906, § 1384; Hemingway's 1917, 
§ 1127; 1930, § 1157; 1942, § 2394. 

Cross References — Punishment of tramps as vagrants, see § 97-35-37. 

§ 97-35-35. Tramps; penalty for not leaving house, etc. on 
request, carrying weapons, or threatening injury. 

Any tramp who shall enter any dwelling house, or yard, or enclosure about 
a dwelling house without the permission of the owner or occupant thereof, and 
shall not immediately depart when requested, or shall be found carrying 
firearms or other dangerous weapons, or shall do or threaten to do any injury 
to any person or the real or personal property of another, shall, upon 
conviction, be imprisoned in the county jail not more than three months. 

SOURCES: Codes, 1880, § 2964; 1892, § 1312; 1906, § 1386; Hemingway's 1917, 
§ 1129; 1930, § 1159; 1942, § 2396. 

§ 97-35-37. Vagrants; denned. 

The following persons are and shall be punished as vagrants, viz.: 

(a) Persons known as tramps, wandering or strolling about in idleness, 
who are able to work and have no property to support them. 

(b) Persons leading an idle, immoral or profligate life, who have no 
property to support them, and who are able to work and do not work. 

(c) All persons able to work, having no property to support them, and 
who have no visible or known means of a fair, honest and reputable 
livelihood. The term "visible and known means of a fair, honest and 
reputable livelihood," as used in this section, shall be construed to mean 
reasonably continuous employment at some lawful occupation for reasonable 
compensation, or a fixed and regular income from property or other invest- 
ment, which income is sufficient for the support and maintenance of such 
person. 

1254 



Crimes Against Public Peace 



§ 97-35-37 



(d) All able-bodied persons who habitually loaf, loiter and idle in the 
cities, towns, and villages, or about steamboat landings or railroad stations 
or any other public place in the state, for the larger portion of their time, 
without any regular employment and without any visible means of support. 
An offense under paragraph (d) of this section shall be made out whenever 
it is shown that any person has no visible means of support and only 
occasionally has employment at odd jobs, being for the most of the time out 
of employment. 

(e) Persons trading or bartering stolen property, or who unlawfully sell 
or barter any vinous, alcoholic, malt, intoxicating or spirituous liquors. 

(f) Every common gambler or person who for the most part maintains 
himself by gambling. 

(g) Every able-bodied person who shall go begging for a livelihood. 

(h) Every common prostitute. 

(i) Every keeper of a house of prostitution. 

(j) Every keeper of a house of gambling or gaming. 

(k) Every able-bodied person who lives without employment or labor, 
and who has no visible means of support. 

(I) All persons who are able to work and do not work, but hire out their 
minor children or allow them to be hired out, and live upon their wages. 

(m) All persons over sixteen years of age and under twenty-one, able to 
work and who do not work, and have no property to support them, and have 
not some known visible means of a fair, honest, and reputable livelihood, and 
whose parents or those in loco parentis are unable to support them, and who 
are not in attendance upon some educational institution. 

SOURCES: Codes, 1906, § 5055; Hemingway's 1917, § 3332; 1930, § 3472; 1942, 
§ 2666; Laws, 1904, ch. 144. 

Cross References — Statutory definition of term "minor," see § 1-3-27. 
Tramps, generally, see §§ 97-35-29 through 97-35-35. 

JUDICIAL DECISIONS 



1. In general. 

2. Who is a vagrant. 

1. In general. 

In vagrancy prosecution based on non- 
support, evidence of misconduct of defen- 
dant's wife prior to marriage held not 
admissible. Runnels v. State, 154 Miss. 
621, 122 So. 769 (1929). 

A bill by children, who have been aban- 
doned, to ascertain what amount is suffi- 
cient for their support, and for a decree 
that such amount be paid monthly by the 
father, cannot be entertained. Rawlings v. 
Rawlings, 121 Miss. 140, 83 So. 146, 7 
A.L.R. 1259 (1919). 



The offense is a continuing one and 
prosecution is not barred by a former 
prosecution for the same offense. McRae v. 
State, 104 Miss. 861, 61 So. 977 (1913). 

Trial of a husband and father for va- 
grancy for failure to support his wife and 
child is in effect a controversy between the 
husband and wife and the wife is compe- 
tent to testify against him. McRae v. 
State, 104 Miss. 861, 61 So. 977 (1913). 

Plea of former jeopardy of a defendant 
charged with abandoning his wife and 
children and failing to support them, held 
insufficient as failing to show that since 
the date of the former trial he had sup- 
ported his family or that his wife contin- 
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ued to refuse to live with him. Vance v. 
State, 104 Miss. 227, 61 So. 305 (1913). 

This section [Code 1942, § 2666], par. i, 
does not exclude the right to prosecute 
such person for keeping a bawdyhouse, as 
the latter offense, which is distinct from 
vagrancy, is an offense at common law, 
which still prevails in Mississippi, where 
not abrogated by statute. Gavin v. State, 
96 Miss. 377, 50 So. 498 (1909). 

2. Who is a vagrant. 

A person who has sufficient money on 
hand from legitimate sources to take care 
of all his decent needs as a respectable 
member of the community without any 
imposition on others is not a vagrant 
within the meaning of paragraph (k) this 
section [Code 1942, § 2666], although he 
does no work and keeps his money con- 



cealed on his person or in some hidden 
depository. Gentry v. Town of Booneville, 
199 Miss. 1, 24 So. 2d 88 (1945). 

Proof that the accused "has no visible 
means of support" makes out a prima facie 
case for the prosecution and is sufficient to 
sustain a conviction unless the accused 
proceeds with proof that he has money or 
means, legitimately obtained, sufficient to 
take care of his decent needs, although 
hidden or otherwise not open and appar- 
ent, whereupon the question then be- 
comes one of fact to be determined by the 
jury. However, the jury is not bound to 
accept the unsupported testimony of the 
accused even though no witness is pro- 
duced who is able to testify directly to the 
contrary. Gentry v. Town of Booneville, 
199 Miss. 1, 24 So. 2d 88 (1945). 



RESEARCH REFERENCES 



ALR. Constitutionality of vagrancy 
statutes and ordinances. 25 A.L.R.3d 792. 

Laws regulating begging, panhandling, 
or similar activity by poor or homeless 
persons. 7 A.L.R.5th 455. 

Validity, construction, and application 
of loitering statutes and ordinances. 72 
A.L.R.5th 1. 



Am Jur. 63 C Am. Jur. 2d, Prostitution 
§§ 1 et seq. 

77 Am. Jur. 2d, Vagrancy and Related 
Offenses §§ 1 et seq. 

CJS. 91 C.J.S., Vagrancy §§ 1 et seq. 

Law Reviews. Whitfield, A guide to 
finding a right to shelter for the homeless. 
9 Miss. College L. R. 295, Spring 1989. 



§ 97-35-39. Vagrants; penalty for vagrancy; bond. 

Whenever any person shall have been convicted of being a vagrant, the 
justice of the peace or mayor or police justice by whom such person was tried 
shall commit the person to jail for not less than ten nor more than thirty days, 
or shall require such person to give bond, with sufficient security, to be 
approved by said justice or mayor or police justice, in any sum not less than two 
hundred and one dollars, for the future industry and good conduct of such 
person for one year from the date of giving of such bond. 



SOURCES: Codes, 1906, § 5058; Hemingway's 1917, § 3335; 1930, § 3475; 1942, 
§ 2669. 



Editor's Note — Pursuant to Miss. Constn., Art. 6, § 171, all reference in the 
Mississippi Code to justice of the peace shall mean justice court judge. 

Cross References — Other sections derived from same 1942 code section, see 
§§ 99-29-5, 99-29-9. 
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JUDICIAL DECISIONS 



1. In general. 

Provision relating to liberation of one 
committed to jail for vagrancy, if invasion 
of pardoning power, held separable from 
provision fixing penalty. Runnels v. State, 
154 Miss. 621, 122 So. 769 (1929). 

The court cannot require one convicted 
of vagrancy to give bond to keep the peace 
for two years, and such provision renders 
the whole judgment excessive and unlaw- 
ful. Daniels v. State, 110 Miss. 440, 70 So. 
458 (1916). 

Trial of a husband and father for va- 
grancy for failure to support his wife and 
child is in effect a controversy between the 
husband and wife and the wife is compe- 
tent to testify against him. McRae v. 
State, 104 Miss. 861, 61 So. 977 (1913). 

Judgment imposing a sentence and re- 
quiring a bond is unauthorized, after sus- 
pension of sentence during good behavior 
without the requirement of a bond, under 



a former plea of guilty, though accused's 
misbehavior is renewed. Warwick v. State, 
102 Miss. 143, 59 So. 2 (1912). 

It being shown that defendants, 
charged with being common prostitutes, 
had no other means of support, did not 
work, but habitually arrayed themselves 
in the evening and sat on the front steps 
or strolled on the street and solicited men, 
who went into the house with them, when 
the doors would be closed, together with 
evidence of other like acts, a conviction 
will not be disturbed. In such cases direct 
proof of guilt is not required; it may be 
inferred from circumstances. Peabody v. 
State, 72 Miss. 104, 17 So. 213 (1894). 

One charged with vagrancy and re- 
quired by a justice of the peace to give 
bond for good behavior or be committed to 
jail may appeal to the circuit court. Jones 
v. State, 70 Miss. 398, 12 So. 710 (1893). 



RESEARCH REFERENCES 

ALR. Validity of vagrancy statutes and CJS. 91 C.J.S., Vagrancy and Related 
ordinances. 25 A.L.R.3d 792. Offenses § 4. 

Am Jur. 77 Am. Jur. 2d, Vagrancy and 
Related Offenses §§ 1 et seq. 

§ 97-35-41. Vagrants; penalty for second offense; payment of 
costs in all cases. 

Whenever any person shall be convicted of a second offense of vagrancy, he 
shall be committed to jail for not less than ninety days nor more than six 
months, and shall serve said sentence for the prescribed time. In all cases 
where any person shall be convicted of vagrancy, in addition to being commit- 
ted to jail is herein provided, such person shall also pay all costs, and shall 
stand committed until same is paid, and this shall apply to all cases, whether 
such persons give bond as provided in Section 97-35-39 or not. 

SOURCES: Codes, 1906, § 5061; Hemingway's 1917, § 3338; 1930, § 3478; 1942, 
§ 2672. 

Cross References — Enforcement of sentences of county and municipal convicts, 
see § 47-1-1. 
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JUDICIAL DECISIONS 

1. In general. misbehavior is renewed. Warwick v. State, 

Judgment imposing a sentence and re- 102 Miss. 143, 59 So. 2 (1912). 

quiring a bond is unauthorized, after sus- It was error to inflict the punishment 

pension of sentence during good behavior provided for the second offense on defen- 

without the requirement of a bond, under dant's first conviction thereof. Oaks v. 

a former plea of guilty, though accused's State, 100 Miss. 737, 57 So. 1 (1912). 

RESEARCH REFERENCES 

Am Jur. 77 Am. Jur. 2d, Vagrancy and CJS. 91 C.J.S., Vagrancy and Related 
Related Offenses §§ 1 et seq. Offenses § 4. 

§ 97-35-43. Vagrants; officers punished for failing in their 
duty. 

If any of the officers named in Section 99-29-1 shall fail, refuse, or neglect 
to perform the duties therein required, he shall be guilty of a misdemeanor and 
shall be punished by a fine of not less than twenty-five dollars nor more than 
one hundred dollars. 

SOURCES: Codes, 1906, § 5062; Hemingway's 1917, § 3339; 1930, § 3479; 1942, 
§ 2673. 

Cross References — Criminal liability for failure of public officers to perform duty, 
generally, see § 97-11-37. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

§ 97-35-45. False alarm of fire. 

It shall be unlawful for any person to report a fire to another by any 
means, knowing that such report is false. Any violation of this section shall be 
punishable by imprisonment in the county jail not to exceed one (1) year or by 
fine not to exceed five hundred dollars ($500.00), or both. 

SOURCES: Laws, 1978, ch. 505, § 1, eff from and after July 1, 1978. 

RESEARCH REFERENCES 

ALR. Giving false alarm by telephone 
as minor criminal offense. 97 A.L.R.2d 
510. 

§ 97-35-47. False reporting of crime. 

It shall be unlawful for any person to report a crime or any element of a 
crime to any law enforcement or any officer of any court, by any means, 
knowing that such report is false. A violation of this section shall be punishable 
by imprisonment in the county jail not to exceed one (1) year or by fine not to 
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exceed Five Thousand Dollars ($5,000.00), or both. In addition to any fine and 
imprisonment, and upon proper showing made to the court, the defendant 
shall be ordered to pay as restitution to the law enforcement agency reim- 
bursement for any reasonable costs directly related to the investigation of the 
falsely reported crime and the prosecution of any person convicted under this 
section. 

SOURCES: Laws, 2000, ch. 387, § 1; Laws, 2012, ch. 518, § 1, eff from and after 
July 1, 2012. 

Editor's Note — Chapter 518 Laws of 2012, which amended this section and enacted 
§ 99-43-8 , is known as the Broderick Rashad Danti Dixon Act. 

§ 97-35-49. Focusing laser beam at law enforcement officer, 
fire fighter or other emergency personnel; penalties. 

(1) It shall be unlawful for a person intentionally and without legal 
justification to focus, point or aim a laser beam directly or indirectly at a law 
enforcement officer, fire fighter or any emergency personnel who is in uniform 
and engaged in the performance of official duty in such a manner as to harass, 
annoy or injure such law enforcement officer, fire fighter or emergency 
personnel. 

(2) A person who violates this section shall be guilty of a misdemeanor 
and, upon conviction, shall be fined not more than One Thousand Dollars 
($1,000.00). 

SOURCES: Laws, 2003, ch. 537, § 2, eff from and after passage (approved Apr. 
21, 2003.) 

Editor's Note — Laws, 2003, ch. 537, § 2, provides as follows: 

"SECTION 2. This act shall be known and may be cited as the Gary Funchess Act." 

§ 97-35-51. Obstructing access to emergency assistance; pen- 
alties. 

Any person who verbally or physically obstructs, prevents, or hinders 
another person from seeking or receiving emergency medical assistance, 
emergency assistance from a third party, or emergency assistance from law 
enforcement or other emergency personnel, with the intent to cause or allow 
physical harm or injury to that person is guilty of a misdemeanor and shall, 
upon conviction thereof, be punished by a fine not to exceed One Thousand 
Dollars ($1,000.00) or imprisonment not to exceed six (6) months, or both. 

SOURCES: Laws, 2011, ch. 306, § 1, eff from and after July 1, 2011. 



1259 



CHAPTER 37 



Weapons and Explosives 

General Provisions 97-37-1 

Honesty in Purchasing Firearms Act 97-37-101 

GENERAL PROVISIONS 



Sec. 

97-37-1. Deadly weapons; carrying while concealed; use or attempt to use; 

penalties; "concealed" denned. 

97-37-3. Deadly weapons; forfeiture of weapon; return upon dismissal or acquit- 

tal; confiscated firearms may be sold at auction; proceeds of sale used to 
purchase bulletproof vests for seizing law enforcement agency. 

97-37-5. Unlawful for convicted felon to possess any firearms, or other weapons 

or devices; penalties; exceptions. 

97-37-7. Deadly weapons; persons permitted to carry weapons; bond; permit to 

carry weapon; grounds for denying application for permit; required 
weapons training course; reciprocal agreements. 

97-37-9. Deadly weapons; defenses against indictment for carrying deadly 

weapon. 

97-37-11. Repealed. 

97-37-13. Deadly weapons; weapons and cartridges not to be given to minor or 
intoxicated person. 

97-37-14. Possession of handgun by minor; act of delinquency; exceptions. 
97-37-15. Parent or guardian not to permit minor son to have or carry weapon; 
penalty. 

97-37-17. Possession of weapons by students; aiding or encouraging. 
97-37-19. Deadly weapons; exhibiting in threatening manner. 
97-37-21. Explosives and weapons of mass destruction; false report of placing. 
97-37-23. Unlawful possession of explosives; duty of officers to make search and to 

seize explosives; exception to prohibition. 
97-37-25. Explosives and weapons of mass destruction; unlawful use. 
97-37-27. Fireworks; unlawful to explode in certain places. 
97-37-29. Shooting into dwelling house. 

97-37-30. Willful discharge of a firearm toward the dwelling of another causing 
damage to property or domesticated animal or livestock. 

97-37-31. Silencers on firearms; armor piercing ammunition; manufacture, sale, 
possession or use unlawful. 

97-37-33. Toy pistols; sale of pistol or cartridges prohibited; cap pistols excepted. 

97-37-35. Stolen firearms; possession, receipt, acquisition or disposal; offense; 
punishment. 

97-37-37. Enhanced penalty for use of firearm during commission of felony. 



§ 97-37- 1. Deadly weapons; carrying while concealed; use or 
attempt to use; penalties; "concealed" denned. 

(1) Except as otherwise provided in Section 45-9-101, any person who 
carries, concealed on or about one's person, any bowie knife, dirk knife, butcher 
knife, switchblade knife, metallic knuckles, blackjack, slingshot, pistol, re- 
volver, or any rifle with a barrel of less than sixteen (16) inches in length, or 
any shotgun with a barrel of less than eighteen (18) inches in length, machine 
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gun or any fully automatic firearm or deadly weapon, or any muffler or silencer 
for any firearm, whether or not it is accompanied by a firearm, or uses or 
attempts to use against another person any imitation firearm, shall, upon 
conviction, be punished as follows: 

(a) By a fine of not less than One Hundred Dollars ($100.00) nor more 
than Five Hundred Dollars ($500.00), or by imprisonment in the county jail 
for not more than six (6) months, or both, in the discretion of the court, for 
the first conviction under this section. 

(b) By a fine of not less than One Hundred Dollars ($100.00) nor more 
than Five Hundred Dollars ($500.00), and imprisonment in the county jail 
for not less than thirty (30) days nor more than six (6) months, for the second 
conviction under this section. 

(c) By confinement in the custody of the Department of Corrections for 
not less than one (1) year nor more than five (5) years, for the third or 
subsequent conviction under this section. 

(d) By confinement in the custody of the Department of Corrections for 
not less than one (1) year nor more than ten (10) years for any person 
previously convicted of any felony who is convicted under this section. 

(2) It shall not be a violation of this section for any person over the age of 
eighteen (18) years to carry a firearm or deadly weapon concealed within the 
confines of his own home or his place of business, or any real property 
associated with his home or business or within any motor vehicle. 

(3) It shall not be a violation of this section for any person to carry a 
firearm or deadly weapon concealed if the possessor of the weapon is then 
engaged in a legitimate weapon-related sports activity or is going to or 
returning from such activity. For purposes of this subsection, "legitimate 
weapon-related sports activity" means hunting, fishing, target shooting or any 
other legal activity which normally involves the use of a firearm or other 
weapon. 

(4) For the purposes of this section, "concealed" means hidden or obscured 
from common observation and shall not include any weapon listed in subsec- 
tion (1) of this section, including, but not limited to, a loaded or unloaded pistol 
carried upon the person in a sheath, belt holster or shoulder holster that is 
wholly or partially visible, or carried upon the person in a scabbard or case for 
carrying the weapon that is wholly or partially visible. 

SOURCES: Codes, 1880, § 2985; 1892, § 1026; 1906, § 1103; Hemingway's 1917, 
§ 829; 1930, § 853; 1942, § 2079; Laws, 1898, p. 86; Laws, 1960, ch. 242, § 1; 
Laws, 1962, ch. 310, § 1; Laws, 1991, ch. 609, § 4; Laws, 2007, ch. 530, § 1; 
Laws, 2013, ch. 308, § 1, eff from and after July 1, 2013. 

Amendment Notes — The 2013 amendment substituted "on or about one's person" 
for "in whole or in part" near the beginning of (1); deleted "in whole or in part" following 
"deadly weapon concealed" in (2); in (3), deleted "in whole or in part" following "deadly 
weapon concealed" in the first sentence, deleted "sports" preceding "activity which 
normally involves" near the end of the last sentence in (3); and added (4). 

Cross References — Constitutional provision empowering legislature to regulate or 
forbid carrying concealed weapons, see Miss. Const. Art. 3, § 12. 
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Prohibition and punishment for furnishing weapons to offenders or taking such item 
on property occupied by them, see §§ 47-5-191 through 47-5-195. 
Murder perpetrated on educational property, see § 97-3-19. 

Other sections derived from same 1942 code section, see §§ 97-37-3, 97-37-5, 97-37-7. 
Persons who may be permitted to carry weapons, see § 97-37-7. 
Defenses to charge of carrying deadly weapon, see § 97-37-9. 
Prohibition of sound mufflers for firearms, see § 97-37-31. 
Dueling, see §§ 97-39-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 

JUDICIAL DECISIONS 



1. In general. 

2. Construction. 

3. Weapons to which statute applies. 

4. Concealment; mode of carrying. 

5. Indictment or affidavit charging of- 

fense. 

6. Instructions. 

7. Double jeopardy. 

1. In general. 

The evidence was insufficient to support 
a conviction for carrying a concealed 
weapon under this section where the 
State presented no evidence to prove that 
the shotgun carried by the defendant had 
a barrel length of less than 18 inches; a 
gun with a barrel length in excess of 18 
inches does not fall within the ambit of 
this section, and, therefore, the length of 
the barrel was an indispensable, statutory 
element which the State was required to 
prove beyond a reasonable doubt. Carlson 
v. State, 597 So. 2d 657 (Miss. 1992). 

A high school student was properly ad- 
judicated delinquent for having handguns 
on school grounds, where the guns were 
found in the student's locker, the student 
had exclusive possession of the locker and 
kept it under lock and key, and a second 
student testified that the first student had 
offered to sell him 2 handguns and had 
told him that he had the guns at school. 
S.C. v. State, 583 So. 2d 188 (Miss. 1991). 

In the trial of a capital murder charge, 
no reversible error resulted from allowing 
testimony which sought to elicit the fact 
that a sawed-off shotgun barrel produces 
enhanced danger and a more severe 
wound when fired than does a barrel of 
regulation length. Wiley v. State, 484 So. 
2d 339 (Miss. 1986), cert, denied, 479 U.S. 
906, 107 S. Ct. 304, 93 L. Ed. 2d 278 



(1986), reh'g denied, 479 U.S. 999, 107 S. 
Ct. 604, 93 L. Ed. 2d 604 (1986), overruled 
on other grounds, Willie v. State, 585 So. 
2d 660 (Miss. 1991), vacated, 635 So. 2d 
802 (Miss. 1993). 

The effect of double enhancement where 
the crime of carrying a concealed weapon 
after conviction of a felony is combined 
with sentencing under the habitual of- 
fenders statute does not render the latter 
statute unconstitutional. Failure of the 
state to specify in an indictment which 
section of the habitual criminal statute, 
§ 99-19-81 or § 99-19-83, applies to a 
defendant is not error since the statutes 
are not criminal offenses and only affect 
sentencing. Osborne v. State, 404 So. 2d 
545 (Miss. 1981). 

Throwing flashlight on person on street 
held not unlawful search, rendering in- 
competent evidence thus secured that she 
was unlawfully carrying a pistol partly 
concealed. Daniels v. City of Gulfport, 146 
Miss. 517, 112 So. 686 (1927). 

This section [Code 1942, § 2079] is con- 
stitutional and under it one cannot carry a 
concealed weapon in his own home. Wil- 
son v. State, 81 Miss. 404, 33 So. 171 
(1903). 

The statute makes the fact of carrying a 
weapon concealed criminal, regardless of 
intent. Strahan v. State, 68 Miss. 347, 8 
So. 844 (1891). 

The act of 1888, amendatory of the Code 
1880, on the subject of carrying weapons 
concealed, was ex post facto in its applica- 
tion to offenses previously committed. (1) 
It cut off a defense, and (2) it changed, but 
did not mitigate, the penalty. Lindsey v. 
State, 65 Miss. 542, 5 So. 99 (1888); 
Hodnett v. State, 66 Miss. 26, 5 So. 518 
(1888). 
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2. Construction. 

The fact that a defendant is a priorly 
convicted felon is a necessary element of 
finding a defendant guilty of possession of 
a firearm by a priorly convicted felon and 
therefore must be presented to the jury 
during the guilt phase of a trial. Evans v. 
State, 802 So. 2d 137 (Miss. Ct. App. 
2001). 

The court rejected the contention that 
§ 97-37-5 should be read in pari materia 
with this section to permit a convicted 
felon to possess a firearm in his own home. 
James v. State, 731 So. 2d 1135 (Miss. 
1999). 

3. Weapons to which statute applies. 

A pistol is a "deadly weapon" within 
statute denouncing the exhibition or car- 
rying of such weapon, even without proof 
that the pistol is loaded or presently ca- 
pable of committing a violent injury. 
Cittadino v. State, 199 Miss. 235, 24 So. 2d 
93 (1945). 

Carrying a pistol concealed is not nec- 
essarily a violation of this statute [Code 
1942, § 2079]. Floyd v. Missouri State 
Life Ins. Co., 11 F. Supp. 1001 (S.D. Miss. 
1935), aff'd, 84 F.2d 35 (5th Cir. 1936). 

Worn out pistol totally beyond use as 
such, not a weapon. Burnside v. State, 105 
Miss. 408, 62 So. 420 (1913). 

Razor not deadly weapon. Brown v. 
State, 105 Miss. 367, 62 So. 353, Am. Ann. 
Cas. 1916E,307 (1913). 

Object once a "pistol" does not cease to 
be one by becoming temporarily ineffi- 
cient. Mitchell v. State, 99 Miss. 579, 55 
So. 354, Am. Ann. Cas. 1913E,512 (1911). 

Whether a weapon is deadly is a ques- 
tion of fact. State v. Sims, 80 Miss. 381, 31 
So. 907 (1902). 

An unloaded pistol is within this section 
[Code 1942, § 2079]. State v. Bollis, 73 
Miss. 57, 19 So. 99 (1895). 

4. Concealment; mode of carrying. 

Where an inmate's guilty plea for carry- 
ing a concealed weapon was based on the 
inmate's action of having a pistol under a 
blanket in a van, counsel was ineffective 
for allowing the inmate to plead guilty 
because there was no factual basis for the 
charge since Miss. Code Ann. § 97-37-1(2) 
allowed the inmate to possess a concealed 
firearm or deadly weapon within any mo- 



tor vehicle. Knight v. State, 983 So. 2d 348 
(Miss. Ct. App. 2008), writ of certiorari 
denied by 981 So. 2d 298, 2008 Miss. 
LEXIS 267 (Miss. 2008), writ of certiorari 
denied by 555 U.S. 998, 129 S. Ct. 492, 172 
L. Ed. 2d 363, 2008 U.S. LEXIS 8079, 77 
U.S.L.W 3265 (2008). 

A pistol seen under a leg of a motorist 
and removed by a patrolman who had 
halted the car to check the driver's license 
is not obtained by an unlawful search and 
seizure so as to be inadmissible in a pros- 
ecution for carrying a concealed weapon. 
Morgan v. Town of Heidelberg, 246 Miss. 
481, 150 So. 2d 512 (1963). 

Carrying of pistol is within prohibition 
of statute where weapon is so carried that 
it is readily accessible. Clark v. City of 
Jackson, 155 Miss. 668, 124 So. 807 
(1929). 

Evidence showing pistol was on floor of 
automobile concealed by defendant's feet 
held sufficient to sustain conviction for 
carrying concealed pistol. Clark v. City of 
Jackson, 155 Miss. 668, 124 So. 807 
(1929). 

Under ordinance in words of statute 
prohibiting carrying concealed pistols, one 
carrying pistol concealed in whole or in 
part is guilty regardless of intent. Clark v. 
City of Jackson, 155 Miss. 668, 124 So. 
807 (1929). 

Circumstances sufficient to go to the 
jury on issue of defendant carrying con- 
cealed pistol found under him when he 
arose from his seat. Duckworth v. Town of 
Taylorsville, 142 Miss. 440, 107 So. 666 
(1926). 

Person carrying deadly weapon only 
part of which is concealed, carries a "con- 
cealed weapon." Martin v. State, 93 Miss. 
764, 47 So. 426 (1908); Reed v. State, 199 
So. 2d 803 (Miss. 1967), appeal dismissed, 
cert, denied, 390 U.S. 413, 88 S. Ct. 1113, 
19 L. Ed. 2d 1273 (1968). 

5. Indictment or affidavit charging 
offense. 

In a prosecution for possession of a 
deadly weapon by a defendant previously 
convicted of a felony, failure to charge in 
the indictment that the weapon had been 
"concealed in whole or in part" as provided 
in this section did not entitle defendant to 
a directed verdict and a peremptory in- 
struction of not guilty where the defense 
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never objected to the defective indictment 
by means of a demurrer as required by 
§ 99-7-21, where the defendant was fully 
informed of the charges against him by 
the inclusion in the indictment of § 97- 
37-5 in conjunction with this section, and 
where there was no statute making it a 
crime to carry a deadly weapon unless it 
was concealed in whole or in part. Jones v. 
State, 383 So. 2d 498 (Miss. 1980). 

Section 97-37-5 requires that the indict- 
ment allege with particularity and speci- 
ficity the state or federal jurisdiction of 
the prior felony conviction; additionally, 
such indictment must also substantially 
set forth the date of judgment of prior 
conviction, and nature or description of 
offense constituting previous felony con- 
viction. Morgan v. United States Fid. & 
Guar. Co., 291 So. 2d 741 (Miss. 1974). 

A charge under this section [Code 1942, 
§ 2079] cannot be consolidated with a 
charge of exhibiting a deadly weapon 
(Code 1942, § 2086) and a charge of as- 
sault and battery with fists (Code 1942, 
§ 2562), and one trial had of the consoli- 
dated case. Woods v. State, 200 Miss. 527, 
27 So. 2d 895 (1946). 

Affidavit charging defendant carried 
deadly weapon, to wit, a pistol concealed 
on his person, etc., but not charging that it 
was unlawfully carried, was fatally defec- 
tive. Jordan v. State, 87 Miss. 170, 39 So. 
895 (1905); Whittaker v. State, 45 So. 145 
(Miss. 1908); Pitman v. State, 107 Miss. 
154, 65 So. 123 (1914). 



Since whether a weapon is deadly is a 
question of fact, an indictment is not de- 
murrable because the weapon is not spe- 
cifically mentioned in this statute [Code 
1942, § 2079] . State v. Sims, 80 Miss. 381, 
31 So. 907 (1902). 

6. Instructions. 

An instruction in a prosecution for as- 
sault and battery with intent to kill and 
murder, in which it was assumed that the 
pistol used was a deadly weapon, is not 
erroneous since the statute denominates a 
pistol as a deadly weapon. Rowland v. 
State, 182 Miss. 886, 183 So. 527 (1938). 

Not error to instruct jury that if defen- 
dant carried concealed, in whole or in 
part, a pistol which was defective he 
would be guilty. Mitchell v. State, 99 Miss. 
579, 55 So. 354, Am. Ann. Cas. 1913E,512 
(1911). 

7. Double jeopardy. 

As a conviction of possession of a fire- 
arm by a convicted felon (Miss. Code Ann. 
§ 97-37-5) required proof of a prior felony, 
while conviction of carrying a concealed 
weapon (Miss. Code Ann. § 97-37-1) re- 
quired proof that the weapon be con- 
cealed, each offense had an element not 
present in the other; therefore, defen- 
dant's conviction of both charges did not 
violate the double jeopardy ban. Wilson v. 
State, 95 So. 3d 1282 (Miss. Ct. App. 
2012). 



ATTORNEY GENERAL OPINIONS 



This section sets forth stated exceptions 
to state law which makes it crime to carry 
certain weapons, including handguns, 
concealed in whole or part, including in 
motor vehicle or in home or business, 
including property surrounding such 
home or business. Bowen, Jan. 14, 1993, 
A.G. Op. #92-0934. 

Mace is not considered to be "deadly" 
weapon within meaning of 97-37-1. 
Parlin, March 10, 1994, A.G. Op. #93- 
0865. 

Carrying a firearm in a wholly or par- 
tially visible sheath, holster, scabbard or 



case, even though no part of the firearm is 
visible, does not violate the concealed 
weapon statute (Section 97-37-1). Lance, 
June 13, 2013, 2013 Miss. AG LEXIS 111. 

If enough of a firearm is visible so that it 
is readily apparent to common observa- 
tion, the firearm is not concealed and 
there is no violation of Section 97-37-1. 
Lance, June 13, 2013, 2013 Miss. AG 
LEXIS 111. 

While carrying a weapon in a visible 
belt holster on educational property would 
not violate the concealed weapon statute 
(Section 97-37-1) it would violate Section 
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97-37-17's prohibition against carrying a 
weapon on education property. Lance, 
June 13, 2013, 2013 Miss. AG LEXIS 111. 

The mere fact that an individual is 
openly carrying a weapon, absent any- 
thing more, does not give a law enforce- 
ment officer grounds to detain that indi- 
vidual or to require him to submit to 
questioning. Lance, June 13, 2013, 2013 
Miss. AG LEXIS 111. 

A private property owner or manager of 
a retail store or restaurant may exercise 



his property rights and deny entry to 
persons carrying weapons on his property 
whether those persons are carrying weap- 
ons openly or under an enhanced con- 
cealed permit. Lance, June 13, 2013, 2013 
Miss. AG LEXIS 111. 

A sheriff has the authority, if he deter- 
mines it reasonable and necessary, to ex- 
clude openly carried firearms from court- 
house premises. Lance, June 13, 2013, 
2013 Miss. AG LEXIS 111. 



RESEARCH REFERENCES 



ALR. Offense of carrying concealed 
weapon as affected by manner of carrying 
or place of concealment. 43 A.L.R.2d 492. 

Application of statute or regulation 
dealing with registration or carrying of 
weapons to transient nonresident. 68 
A.L.R.Sd 1253. 

Burden of proof as to lack of license in 
criminal prosecution for carrying or pos- 
session of weapon without license. 69 
A.L.R.3d 1054. 

Statutory presumption of possession of 
weapon by occupants of place or vehicle 
where it was found. 87 A.L.R.Sd 949. 

What constitutes "dangerous weapon" 
under statutes prohibiting the carrying of 
dangerous weapons in motor vehicle. 2 
A.L.R.4th 1342. 

What constitutes a "bludgeon," "black- 
jack," or "billy" within meaning of criminal 
possession statute. 11 A.L.R.4th 1272. 

Sufficiency of evidence as to nature of 
firearm in prosecution under state statute 
prohibiting persons under indictment for, 
or convicted of, crime from acquiring, hav- 
ing, carrying, or using firearms. 37 
A.L.R.4th 1179. 

Fact that weapon was acquired for self- 
defense or to prevent its use against de- 
fendant as defense in prosecution for vio- 
lation of state statute prohibiting persons 
under indictment for, or convicted of, 
crime from acquiring, having, carrying, or 



using firearms or weapons. 39 A.L.R.4th 
967. 

Sufficiency of prior conviction to support 
prosecution under state statute prohibit- 
ing persons under indictment for, or con- 
victed of, crime from acquiring, having, 
carrying, or using firearms or weapons. 39 
A.L.R.4th 983. 

Validity of state statute proscribing pos- 
session or carrying of knife. 47 A.L.R.4th 
651. 

What amounts to "control" under state 
statute making it illegal for felon to have 
possession or control of firearm or other 
dangerous weapon. 66 A.L.R.4th 1240. 

Fact that gun was unloaded as affecting 
criminal responsibility. 68 A.L.R.4th 507. 

Fact that gun was broken, dismantled, 
or inoperable as affecting criminal respon- 
sibility under weapons statute. 81 
A.L.R.4th 745. 

Cigarette Lighter as Deadly or Danger- 
ous Weapon. 22 A.L.R. 6th 533. 

Petition for relief, under 18 USCS 
§ 925(c) and implementing regulations, 
from disabilities imposed by federal gun 
control laws upon persons convicted of 
crime. 66 A.L.R. Fed. 351. 

Am Jur. 79 Am. Jur. 2d, Weapons and 
Firearms §§ 13 et seq. 

13 Am. Jur. Trials, Defending Minor 
Felony Cases §§ 1 et seq. 

CJS. 94 C.J.S., Weapons §§ 41-43, 47- 
50. 
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§ 97-37 -3. Deadly weapons; forfeiture of weapon; return upon 
dismissal or acquittal; confiscated firearms may be sold at 
auction; proceeds of sale used to purchase bulletproof vests 
for seizing law enforcement agency. 

(1) Any weapon used in violation of Section 97-37-1, or used in the 
commission of any other crime, shall be seized by the arresting officer, may be 
introduced in evidence, and in the event of a conviction, shall be ordered to be 
forfeited, and shall be disposed of as ordered by the court having jurisdiction of 
such offense. In the event of dismissal or acquittal of charges, such weapon 
shall be returned to the accused from whom it was seized. 

(2) (a) If the weapon to be forfeited is merchantable, the court may order 
the weapon forfeited to the seizing law enforcement agency. 

(b) A weapon so forfeited to a law enforcement agency may be sold at 
auction as provided by Sections 19-3-85 and 21-39-21 to a federally-licensed 
firearms dealer, with the proceeds from such sale at auction to be used to buy 
bulletproof vests for the seizing law enforcement agency. 

SOURCES: Codes, 1880, § 2985; 1892, § 1026; 1906, §§ 1103, 1104; Hemingway's 
1917, §§ 829, 830; 1930, §§ 853, 854; 1942, § 2079; Laws, 1898, p. 86; Laws, 
1960, ch. 242, § 1; Laws, 1962, ch. 310, § 1; Laws, 1979, ch. 396; Laws, 2003, 
ch. 349, § 1, eff from and after July 1, 2003. 

Cross References — Other sections derived from same 1942 code section, see 
§§ 97-37-1, 97-37-5, 97-37-7. 

JUDICIAL DECISIONS 



1. In general. 

2. Forfeiture improper. 

1. In general. 

Defendant, who was convicted of illegal 
posession of firearms by convicted felon, 
had a constitutionality protected property 
interest in the firearms which could not be 
extinguished without according the defen- 
dant due process. Cooper v. City of Green- 
wood, 904 F.2d 302 (5th Cir. 1990), reh'g 
denied, 912 F.2d 1465 (5th Cir. 1990). 

Defendant's acquittal on criminal 
charges involving firearms does not pre- 
clude subsequent in rem forfeiture pro- 
ceeding against same firearms because 
neither collateral estoppel or double jeop- 
ardy bars civil, remedial forfeiture pro- 
ceeding initiated following acquittal on 
related criminal charges. United States v. 
One Assortment of 89 Firearms, 465 U.S. 



354, 104 S. Ct. 1099, 79 L. Ed. 2d 361 
(1984), overruled on other grounds, Fer- 
guson v. United States, 911 F. Supp. 424 
(C.C. Cal. 1995), but see Cooper v. Green- 
wood, 904 F.2d 302 (5th Cir. 1990). 

A pistol seen under a leg of a motorist 
and removed by a patrolman who had 
halted the car to check the driver's license 
is not obtained by an unlawful search and 
seizure so as to be inadmissible in a pros- 
ecution for carrying a concealed weapon. 
Morgan v. Town of Heidelberg, 246 Miss. 
481, 150 So. 2d 512 (1963). 

2. Forfeiture improper. 

Forfeiture of minor defendant's hand- 
gun was improper in a case where there 
was no charge filed against the minor that 
would have made the seizure of the hand- 
gun legal. Miss. Comm'n on Judicial Per- 
formance v. Lewis, 830 So. 2d 1138 (Miss. 
2002). 
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There is no requirement that the confis- 
cated weapons be destroyed; the court 
may order the disposition of such weapons 
by public auction after all appeal rights 
have been exhausted or such further time 
as the court deems proper. Donald, April 
10, 1998, A.G. Op. #98-0193. 

The fact that the judge who heard the 
case is no longer in office does not remove 
jurisdiction over confiscated weapons 
from the court in which the case was 
disposed. Aldridge, October 9, 1998, A.G. 
Op. #98-0627. 

The statute places the manner of dispo- 
sition of confiscated weapons in the discre- 
tion of the court having jurisdiction over 
the offense. Aldridge, October 9, 1998, 
A.G. Op. #98-0627. 



The Mississippi Department of Public 
Safety may not recognize a Louisiana first 
offender pardon for the purposes of issu- 
ing a weapons permit. Spann, Jan. 25, 
2002, A.G. Op. #02-0012. 

If an individual is convicted of a crime 
in municipal court and a weapon was used 
in that crime, the court may forfeit the 
weapon to the municipality. Spearnock, 
Feb. 27, 2004, A.G. Op. 04-0072. 

If a city wishes to dispose of the fire- 
arms it acquired in drug-related cases it 
must follow the requirements set out in 
this section. Elliott, Nov. 30, 2004, A.G. 
Op. 04-0581. 



RESEARCH REFERENCES 



ALR. Offense of carrying concealed 
weapon as affected by manner of carrying 
or place of concealment. 43 A.L.R.2d 492. 

Validity of state statute proscribing pos- 
session or carrying of knife. 47 A.L.R.4th 
651. 

Seizure and forfeiture of firearms or 
ammunition under 18 USCS § 924(d). 57 
A.L.R. Fed. 234. 

What circumstances fall within "inevi- 
table discovery" exception to rule preclud- 



ing admission, in criminal case, of evi- 
dence obtained in violation of Federal 
Constitution. 81 A.L.R. Fed. 331. 

Law Reviews. 1979 Mississippi Su- 
preme Court Review: Criminal Law and 
Procedure. 50 Miss. L. J. 763, December 
1979. 

Payne, An introduction to civil forfei- 
ture in Mississippi: An effective law en- 
forcement tool or cash register justice? 59 
Miss. L. J. 453, Fall 1989. 



§ 97-37-5. Unlawful for convicted felon to possess any fire- 
arms, or other weapons or devices; penalties; exceptions. 

(1) It shall be unlawful for any person who has been convicted of a felony 
under the laws of this state, any other state, or of the United States to possess 
any firearm or any bowie knife, dirk knife, butcher knife, switchblade knife, 
metallic knuckles, blackjack, or any muffler or silencer for any firearm unless 
such person has received a pardon for such felony, has received a relief from 
disability pursuant to Section 925(c) of Title 18 of the United States Code, or 
has received a certificate of rehabilitation pursuant to subsection (3) of this 
section. 

(2) Any person violating this section shall be guilty of a felony and, upon 
conviction thereof, shall be fined not more than Five Thousand Dollars 
($5,000.00), or committed to the custody of the State Department of Correc- 
tions for not less than one (1) year nor more than ten (10) years, or both. 

(3) A person who has been convicted of a felony under the laws of this 
state may apply to the court in which he was convicted for a certificate of 
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rehabilitation. The court may grant such certificate in its discretion upon a 
showing to the satisfaction of the court that the applicant has been rehabili- 
tated and has led a useful, productive and law-abiding life since the completion 
of his sentence and upon the finding of the court that he will not be likely to act 
in a manner dangerous to public safety. 

(4)(a) A person who is discharged from court-ordered mental health 
treatment may petition the court which entered the commitment order for 
an order stating that the person qualifies for relief from a firearms disability. 

(b) In determining whether to grant relief, the court must hear and 
consider evidence about: 

(i) The circumstances that led to imposition of the firearms disability 
under 18 USC, Section 922(d)(4); 

(ii) The person's mental history; 

(iii) The person's criminal history; and 

(iv) The person's reputation. 

(c) A court may not grant relief unless it makes and enters in the record 
the following affirmative findings: 

(i) That the person is no longer likely to act in a manner dangerous to 
public safety; and 

(ii) Removing the person's disability to purchase a firearm is not 
against the public interest. 

SOURCES: Codes, 1880, § 2985; 1892, § 1026; 1906, § 1103; Hemingway's 1917, 
§ 829; 1930, § 853; 1942, § 2079; Laws, 1898, p. 86; Laws, 1960, ch. 242, § 1; 
Laws, 1962, ch. 310, § 1; Laws, 1993, ch. 482, § 1; Laws, 2007, ch. 322, § 1; 
Laws, 2007, ch. 530, § 2; Laws, 2013, ch. 384, § 3, eff from and after July 1, 
2013. 

Joint Legislative Committee Note — Section 1 of ch. 322, Laws of 2007, effective 
July 1, 2007 (approved March 13, 2007), amended this section. Section 2 of ch. 530, 
Laws of 2007, effective July 1, 2007 (approved April 18, 2007), also amended this 
section. As set out above, this section reflects the language of Section 2 of ch. 530, Laws 
of 2007, pursuant to Section 1-3-79 which provides that whenever the same section of 
law is amended by different bills during the same legislative session, and the effective 
dates of the amendments are the same, the amendment with the latest approval date 
shall supersede all other amendments to the same section approved on an earlier date. 

Amendment Notes — The 2013 amendment added (4). 

Cross References — Clerk of court to provide to Department of Public Safety 
certain information about individuals for whom the court has entered an order of relief 
from a firearms disability under this section, see § 9-1-49. 

Other sections derived from same 1942 code section, see §§ 97-37-1, 97-37-3, 97-37-7. 
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13. New trial. 

1. In general. 

Amendment to an indictment to change 
the crime that defendant was previously 
convicted of from murder to manslaughter 
was not a substantive change since it 
would not have mattered what felony de- 
fendant was previously convicted of for 
the crime of possession of a firearm by a 
felon. Speagle v. State, 956 So. 2d 237 
(Miss. Ct. App. 2006), writ of certiorari 
denied en banc by 957 So. 2d 1004, 2007 
Miss. LEXIS 296 (Miss. 2007). 

Where witness testimony, including 
that of a defense witness, placed defen- 
dant at the crime scene with a gun, the 
evidence was sufficient to find defendant 
guilty of being a felon in possession of a 
firearm. Hope v. State, 840 So. 2d 747 
(Miss. Ct. App. 2003). 

While defendant offered contrary testi- 
mony, the State produced witnesses who 
either identified defendant as the shooter 
or to whom he was alleged to have con- 
fessed, creating a classic credibility ques- 
tion which the jury resolved adversely to 
defendant; considering that testimony, 
there was no error when the jury found 
that defendant possessed a weapon be- 
yond a reasonable doubt. Fort v. State, 752 
So. 2d 458 (Miss. Ct. App. 1999). 

A sentence of life imprisonment without 
probation or parole for a defendant con- 
victed of carrying a concealed weapon af- 
ter conviction of a felony under this sec- 
tion did not violate the prohibition against 
cruel and unusual punishment. Baker v. 
State, 394 So. 2d 1376 (Miss. 1981). 

In a prosecution for possession of a 
deadly weapon by a defendant previously 
convicted of a felony, failure to charge in 
the indictment that the weapon had been 
"concealed in whole or in part" as provided 
in § 97-37-1 did not entitle defendant to a 
directed verdict and a peremptory instruc- 
tion of not guilty where the defense never 
objected to the defective indictment by 
means of a demurrer as required by § 99- 
7-21, where the defendant was fully in- 
formed of the charges against him by the 
inclusion in the indictment of this section 
in conjunction with § 97-37-1, and where 
there was no statute making it a crime to 
carry a deadly weapon unless it was con- 



cealed in whole or in part. Jones v. State, 
383 So. 2d 498 (Miss. 1980). 

This section requires that the indict- 
ment allege with particularity and speci- 
ficity the state or federal jurisdiction of 
the prior felony conviction; additionally, 
such indictment must also substantially 
set forth the date of judgment of prior 
conviction, and nature or description of 
offense constituting previous felony con- 
viction. Morgan v. United States Fid. & 
Guar. Co., 291 So. 2d 741 (Miss. 1974). 

2. Constitutionality. 

This section does not violate the rights 
of citizens to keep and bear arms, as 
provided in Article 3, Section 12 of the 
Constitution. James v. State, 731 So. 2d 
1135 (Miss. 1999). 

3. Construction. 

Insufficient evidence was presented at 
trial to support a guilty verdict on a felon 
in possession of a knife count because the 
pocket knife that was used in an alterca- 
tion was not one of the weapons that Miss. 
Code Ann. § 97-37-5(1) deemed unlawful 
for a convicted felon to possess. The knife 
was a small ordinary pocket knife with a 
two-and-a-half-inch blade. Williams v. 
State, 37 So. 3d 717 (Miss. Ct. App. 2010). 

The court rejected the contention that 
this section should be read in pari materia 
with § 97-37-1 to permit a convicted felon 
to possess a firearm in his own home. 
James v. State, 731 So. 2d 1135 (Miss. 
1999). 

4. Sufficiency of Indictment. 

Dismissal of an indictment charging de- 
fendant with being a felon in possession of 
a weapon and reversal of the conviction 
thereunder were required because the in- 
dictment failed to specify which, if any, of 
the four types of prohibited knives defen- 
dant was alleged to have possessed in 
violation of defendant's federal and state 
constitutional rights. Thomas v. State, 
126 So. 3d 877 (Miss. 2013). 

5. Admission of evidence. 

Where a witness testified that defen- 
dant was parked on his property, he saw a 
shotgun underneath the car seat and 
threw it into a ditch; a deputy testified 
that he retrieved the shotgun from the 
ditch and locked in it his trunk until he 
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turned it over to the sheriff. The shotgun 
was then placed in the evidence locker 
where it remained until an employee of 
the sheriff's office brought it to court on 
the morning of the trial; the testimony 
was sufficient to establish the chain of 
custody so that the shotgun was properly 
admitted into evidence during defendant's 
trial for possession of a firearm by a con- 
victed felon in violation of Miss. Code Ann. 
§ 97-37-5(1). Cooley v. State, 14 So. 3d 63 
(Miss. Ct. App. 2008). 

6. Jury instructions. 

Defendant was not entitled to a jury 
instruction on self-defense because self- 
defense was not a viable defense to pos- 
session of a firearm by a convicted felon. 
Possession of a firearm by a convicted 
felon was a criminal act void of a third 
party to defend against. Roberson v. State, 
19 So. 3d 95 (Miss. Ct. App. 2009). 

Defendant, in his trial for being a felon 
in possession of a firearm, argued that a 
State proffered jury instruction perempto- 
rily told the jury that defendant had not 
received a pardon, a relief from a disabil- 
ity or a certificate of rehabilitation, 
thereby resulting in plain error by reliev- 
ing the jury from finding each element of 
the offense; however, the absence of a 
pardon, relief from a disability, or a cer- 
tificate of rehabilitation were not essen- 
tial elements of the crime of possession of 
a firearm by a convicted felon. Whether 
defendant received a pardon for the felony, 
or received a certificate of rehabilitation 
pursuant to Miss. Code Ann. § 97-37- 
5(4)(c) was an affirmative defense that 
was incumbent upon defendant to raise. 
Hicks v. State, 973 So. 2d 211 (Miss. 2007). 

Trial court did not err in failing to issue 
a limiting jury instruction,- sua sponte, 
regarding defendant's prior felony convic- 
tions because Miss. Code Ann. § 97-37-5 
did not limit the number of prior felony 
convictions to be proven to show that 
defendant was a felon in possession of a 
firearm; thus, while giving a a limiting 
instruction sua sponte might have been 
the better practice, failure to give the 
limiting instruction sua sponte was not 
reversible error. Ferguson v. State, 856 So. 
2d 334 (Miss. Ct. App. 2003). 

7. Photo identification. 

Application of the Diggers factors to 
defendant's case established that: (1) the 



victim of the armed robbery had ample 
opportunity to observe defendant; (2) 
while defendant was present in the store, 
there was nothing to distract the victim's 
attention from him; (3) the victim phoned 
a description of the robber to the police 
department immediately after the rob- 
bery; (4) the victim did not express any 
uncertainty about the identification of de- 
fendant; and (5) the time between the 
robbery and the identification was short; 
thus, there were sufficient indicia of reli- 
ability to allow the identification of defen- 
dant, and defendant's convictions for 
armed robbery and possession of a firearm 
by a convicted felon were affirmed. Fergu- 
son v. State, 856 So. 2d 334 (Miss. Ct. App. 
2003). 

8. Insufficient evidence. 

Defendant's conviction for possession of 
a dirk knife by a convicted felon in viola- 
tion of Miss. Code Ann. § 97-37-5 (Supp. 
2009) was overturned as evidence failed to 
show that he was in possession of a dirk 
knife. A dirk knife had to have a blade 
with one sharpened edge that tapered to a 
point and had to be designed for use 
primarily as a stabbing weapon. 
Summerall v. State, 41 So. 3d 729 (Miss. 
Ct. App. 2010). 

9. Sufficient evidence. 

As defendant's counsel stipulated to the 
prior conviction for purposes of a charge 
against him of possession of a firearm by a 
convicted felon in order to avoid introduc- 
tion of evidence that defendant had at 
least four prior felony convictions, the 
evidence was sufficient to support the pos- 
session conviction. Rogers v. State, 130 So. 
3d 544 (Miss. Ct. App. 2013), writ of cer- 
tiorari denied by 131 So. 3d 577, 2014 
Miss. LEXIS 58 (Miss. 2014). 

Appellant's suit against the State for 
wrongful conviction and imprisonment for 
possession of a firearm by a convicted 
felon was properly dismissed. His claim 
that the firearm was inoperable was un- 
availing because he offered no evidence 
that it could not be readily converted to 
expel a projectile, and the State was not 
required to prove that the weapon was 
operable at the time of his arrest. Hymes 
v. State, 121 So. 3d 938 (Miss. Ct. App. 
2013). 
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State met its burden of proving each of 
the elements of possession of a firearm by 
a convicted felon beyond a reasonable 
doubt because a handgun, discovered by a 
police officer during a protective sweep of 
a vehicle, was found under the driver's 
seat; because defendant was the driver of 
the vehicle, the handgun was subject to 
his dominion and control, even though it 
was not discovered in his actual physical 
possession. Lewis v. State, 112 So. 3d 1092 
(Miss. Ct. App. 2013). 

Conviction of possession of a weapon by 
a convicted felon, Miss. Code Ann. § 97- 
37-5, was supported by sufficient evidence 
because defendant's uncle unequivocally 
testified that defendant was the one who 
delivered a shotgun to him, and a deputy 
testified that defendant admitted that he 
took the gun and sold it to his uncle; 
defendant made the admission to the 
deputy when the deputy was merely be- 
ginning an investigation and defendant 
volunteered the information without 
questioning or prompting, so Miranda 
warnings were not required. Henderson v. 
State, 117 So. 3d 636 (Miss. Ct. App. 
2013), writ of certiorari dismissed by 121 
So. 3d 918, 2013 Miss. LEXIS 507 (Miss. 
2013). 

There was sufficient evidence for the 
jury to convict defendant of being a felon 
in possession of what it determined was a 
butcher knife because what type of knife 
defendant used was a question of fact for 
the jury to determine; direct evidence was 
admitted in the form of eyewitness testi- 
mony, the handle of the knife was placed 
in evidence, and circumstantial evidence 
was presented as to the length of the blade 
and its strength. Thomas v. State, — So. 
3d — 2012 Miss. App. LEXIS 605 (Miss. 
Ct. App. Oct. 2, 2012), affirmed in part and 
remanded in part by 126 So. 3d 877, 2013 
Miss. LEXIS 528 (Miss. 2013). 

Defendant's conviction for being a felon 
in possession of a firearm was supported 
by the evidence because the jury was 
presented with testimony and evidence 
that defendant attempted to feloniously 
take money from victims against their will 
by putting them in fear of immediate 
injury by the exhibition of a deadly 
weapon, i.e., a gun; defendant admitted to 
being a prior-convicted felon. Tugle v. 



State, 68 So. 3d 691 (Miss. Ct. App. 2010), 
writ of certiorari denied by 69 So. 3d 767, 
2011 Miss. LEXIS 416 (Miss. 2011), dis- 
missed by 2013 U.S. Dist. LEXIS 64383 
(N.D. Miss. May 6, 2013). 

Trial court did not err in denying defen- 
dant's motion for a directed verdict be- 
cause there was sufficient evidence for a 
reasonable juror to find defendant guilty 
of being a convicted felon in possession of 
a firearm, in violation of Miss. Code Ann. 
§ 97-37-5(1); the State met its burden of 
proof based on a police officer's testimony, 
coupled with the fact that the gun was 
recovered where the officer had seen de- 
fendant drop it. Conner v. State, 45 So. 3d 
300 (Miss. Ct. App. Oct. 5, 2010). 

Circuit court properly denied defen- 
dant's motion for a new trial based on 
defendant's argument that the guilty ver- 
dicts were based on insufficient evidence 
and/or were contrary to law or the weight 
of the evidence because: (1) allowing the 
conviction for convicted-felon-in-posses- 
sion-of-firearm charge in violation of Miss. 
Code Ann. § 97-37-5(1) (Rev. 2006) to 
stand would not have been prejudicial to 
defendant since all of the evidence pointed 
to defendant, a prior convicted felon, being 
in possession of a firearm while not under 
duress, a conclusion that could have been 
reached by any rational juror; and (2) 
since there was conflicting testimony in 
the case, reasonable and fairminded ju- 
rors in the exercise of impartial judgment 
could have reached different conclusions 
as to the verdict, thus resulting in the 
appellate court's finding that there was 
legally sufficient evidence to convict de- 
fendant of motor-vehicle theft Miss. Code 
Ann. § 97-17-42(1) (Rev. 2006). Davis v. 
State, 18 So. 3d 842 (Miss. 2009). 

Where defendant disarmed his victim 
and fired the gun in the victim's direction 
and into a crowded nightclub, killing the 
victim and another and wounding three 
others, the trial court did not err in deny- 
ing defendant's motion for a judgment 
notwithstanding the verdict because the 
evidence was sufficient to support defen- 
dant's convictions of murder, aggravated 
assault, and felon in possession of a fire- 
arm. Roberson v. State, 19 So. 3d 95 (Miss. 
Ct. App. 2009). 

Defendant's conviction for possession of 
a firearm by a convicted felon in violation 
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of Miss. Code Ann. § 97-37-5(1) was ap- 
propriate because defendant had been 
previously convicted of a felony and two 
witnesses testified that defendant was in 
possession of no less than three pistols. It 
was for the jury to decide whether to 
believe or disbelieve the testimony of 
those two witnesses. Vickers v. State, 994 
So. 2d 200 (Miss. Ct. App. 2008), writ of 
certiorari denied by 998 So. 2d 1010, 2008 
Miss. LEXIS 675 (Miss. 2008). 

Evidence was sufficient to show defen- 
dant was a felon in possession of a firearm 
when witnesses testified that they saw 
defendant retrieve a rifle and load the 
rifle; thereafter, the witnesses said defen- 
dant followed someone outside and gun- 
shots were heard. Moreover, a records 
clerk testified that she had been subpoe- 
naed to produce certain court documents, 
which showed, among other things, social 
security numbers and that defendant had 
been convicted of a felony. Hicks v. State, 
973 So. 2d 211 (Miss. 2007). 

There was sufficient additional incrimi- 
nating evidence for a reasonable juror to 
find beyond a reasonable doubt that de- 
fendant was in constructive possession of 
the handgun found in his bedroom. Wil- 
liams v. State, 971 So. 2d 581 (Miss. 2007). 

Evidence was sufficient to convict defen- 
dant of being a felon in possession of a 
firearm where defendant's prior felony 
conviction was not at issue and witnesses 
testified that defendant was seen shooting 
a firearm into the ground; witness cred- 
ibility was for the jury to decide. Edwards 
v. State, 966 So. 2d 837 (Miss. Ct. App. 
2007). 

Evidence was sufficient to sustain de- 
fendant's convictions for aggravated as- 
sault, kidnapping, and unlawful posses- 
sion of a firearm where, according to the 
victim's testimony, she was accosted by 
defendant who grabbed her, placed a gun 
to her head, and physically forced her into 
a van against her will; an eyewitness 
testified that he saw the victim jump out 
of the van and saw the van swing back in 
such a fashion so as to accomplish a "per- 
fect hit" on the woman in flight. In addi- 
tion, the State presented two witnesses 
attesting to the fact that defendant was in 
possession of a firearm, and it introduced 
the gun into evidence with additional 



proof that the gun was recovered when 
defendant was arrested. Jones v. State, 
920 So. 2d 465 (Miss. 2006). 

Evidence was sufficient to support de- 
fendant's conviction for possession of a 
firearm by a felon when witnesses testi- 
fied that defendant pointed a gun, a wit- 
ness testified defendant fired shots, a 911 
dispatcher heard someone say, "put the 
gun down," and police found guns inside a 
trailer where defendant had been; the jury 
was the arbiter of conflicting evidence 
when two witnesses recanted their origi- 
nal statements. Townsend v. State, 939 
So. 2d 796 (Miss. 2006). 

There was sufficient evidence to sustain 
a conviction for possession of a firearm by 
a felon under Miss. Code Ann. § 97-37- 
5(1) based on the fact that defendant was 
found with a gun in his waistband; it was 
irrelevant that he was not seen shooting 
the gun, and the jury could have disbe- 
lieved his self-defense claim or found that 
he retained the weapon for a significant 
period after the danger had passed. 
Hatten v. State, 938 So. 2d 365 (Miss. Ct. 
App. 2006). 

Sufficient evidence existed to convict 
the defendant for being a felon in posses- 
sion of a firearm in violation of Miss. Code 
Ann. § 97-37-5(1) as (1) the State pre- 
sented a "pen pac" which revealed that 
defendant had been previously convicted 
of grand larceny and pled guilty to man- 
slaughter at different times, (2) defendant 
knew he could not possess a gun, and (3) 
the gun was located in the bedroom occu- 
pied by defendant and his wife. Koger v. 
State, 919 So. 2d 1058 (Miss. Ct. App. 
2005). 

Sufficient evidence supported defen- 
dant's conviction for possession of a fire- 
arm by a felon under Miss. Code Ann. 
§ 97-37-5(1) because the evidence was 
sufficient to show defendant was inten- 
tionally and consciously in possession of 
the weapon on the day charged. Defen- 
dant admitted that she had previously 
been convicted of a felony and that she 
knew that the weapon belonged to her 
ex-husband, that it had been reported 
stolen, and that she was required to re- 
turn it if she found it in her home after 
their divorce, but that she had not yet 
returned it. Young v. State, 908 So. 2d 819 
(Miss. Ct. App. 2005). 
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Defendant's convictions for murder and 
for being a felon in the possession of a 
firearm were proper where he admitted 
during cross-examination that he lied 
when he was interrogated by police. Fur- 
ther, the State produced witnesses who 
testified that defendant had a gun in his 
possession before the shooting and that 
defendant was angry and desired to get 
even with the victim. Hayes v. State, 907 
So. 2d 385 (Miss. Ct. App. 2005), writ of 
certiorari denied by 910 So. 2d 574, 2005 
Miss. LEXIS 451 (Miss. 2005). 

Where police recovered a handgun di- 
rectly behind defendant's house and the 
gun was identified as the one used by 
defendant to shoot at his girlfriend, defen- 
dant was properly convicted of possession 
of a firearm by a convicted felon. He was 
sentenced to three years in the custody of 
the Mississippi Department of Correc- 
tions. Griffin v. State, 883 So. 2d 1201 
(Miss. Ct. App. 2004). 

Where defendant's wife testified that 
defendant killed her ex-boyfriend, set his 
house on fire, and threw the pistol into the 
Tennessee River, the evidence was suffi- 
cient to convict defendant of murder, ar- 
son, and possession of a firearm by a felon. 
A diver recovered the pistol pieces from 
the river; the trial court properly denied 
defendant's motion for judgment notwith- 
standing the verdict. Roland v. State, 882 
So. 2d 262 (Miss. Ct. App. 2004). 

In defendant's trial for resisting arrest 
and possession of a firearm by a convicted 
felon, defendant's motion for new trial was 
properly denied w T here the arresting offi- 
cers both testified that defendant pointed 
a chrome-colored pistol at them during 
the initial struggle, a third officer testified 
to finding a chrome-colored pistol in resi- 
dents' yard near the scene of the alterca- 
tion, and the resident testified to having 
heard an object hit the roof about the time 
of the incident. Harvey v. State, 875 So. 2d 
1133 (Miss. Ct. App. 2004). 

In a guilty plea of manslaughter and 
possession of a firearm by a convicted 
felon, the record lacked any evidence that 
defendant presented himself as anything 
but mentally competent and there was no 
evidence to indicate that defendant's at- 
torney was on notice of any psychiatric 
problem or that defendant's mind was or 



could be impaired; thus, there was no 
basis for defendant's attorney to request a 
mental evaluation for defendant, he was 
not incompetent for failing to request a 
mental evaluation for defendant, and de- 
fendant's motion for post-conviction relief 
was properly denied. Richardson v. State, 
856 So. 2d 758 (Miss. Ct. App. 2003). 

In a guilty plea of manslaughter and 
possession of a firearm by a convicted 
felon, defendant testified under oath that 
he understood what he was doing and that 
his mind was clear, and. additionally, he 
did not produce any supporting affidavits 
to the appellate court to establish his 
alleged mental deficiency, as required by 
Miss. Code Ann. § 99-39-9(l)(e); thus, the 
trial judge did not abuse her discretion in 
not ordering, upon her own motion, a 
psychiatric evaluation of defendant pur- 
suant to Miss. Code Ann. § 99-13-11 be- 
cause she determined that the accused 
was competent to understand the nature 
of the charges as required by Miss. Unif. 
Cir. & County Ct. Prac. R. 8.04(4)(a) and 
defendant's motion for post-conviction re- 
lief was denied. Richardson v. State, 856 
So. 2d 758 (Miss. Ct. App. 2003). 

In a guilty plea of manslaughter and 
possession of a firearm by a convicted 
felon, defendant was fully informed of the 
nature of the charge against him, the 
rights he would waive by pleading guilty, 
and the maximum sentence he could re- 
ceive, and he expressed full satisfaction 
with his attorney, denying that he had 
been coerced into pleading guilty; thus, 
defendant entered his plea voluntarily, 
knowingly, and intelligently and his mo- 
tion for post-conviction relief was properly 
denied. Richardson v. State, 856 So. 2d 
758 (Miss. Ct. App. 2003). 

There was sufficient evidence presented 
to support defendant's conviction for pos- 
session of a firearm by a felon because 
defendant had been convicted of at least 
two separate felonies arising out of differ- 
ent incidents, defendant owed a laser 
sighted weapon, and a clip for the weapon 
was found under the seat where defen- 
dant had been riding. Crosby v. State, 856 
So. 2d 523 (Miss. Ct. App. 2003), writ of 
certiorari denied by 860 So. 2d 1223, 2003 
Miss. LEXIS 814 (Miss. 2003). 

Evidence w T as sufficient to support de- 
fendant's convicted felon in possession of 
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firearm conviction, because defendant ad- 
mitted he was a convicted felon; a woman 
who called the police testified that she saw 
that defendant had a gun in his hand; and 
an officer testified that he saw defendant 
walk toward the front of a nearby vehicle, 
take his hand from his pocket and make a 
stopping movement and then kicking 
movement with his foot, and later found a 
gun under the vehicle. McNulty v. State, 
847 So. 2d 274 (Miss. Ct. App. 2003). 

10. "Convicted felon." 

Where an inmate argued that counsel 
was ineffective in allowing the inmate to 
plead guilty to being a felon in possession 
of a deadly weapon when the prior convic- 
tion was based upon a California nolo 
contendere plea to a marijuana possession 
charge, which the inmate argued could 
not be used against the inmate in the 
Mississippi charges, the inmate failed to 
establish a prima facie case of ineffective 
assistance of counsel because, inter alia, 
the inmate admitted on the record that he 
had been convicted of a felony. Knight v. 
State, 983 So. 2d 348 (Miss. Ct. App. 
2008), writ of certiorari denied by 981 So. 
2d 298, 2008 Miss. LEXIS 267 (Miss. 
2008), writ of certiorari denied by 555 U.S. 
998, 129 S. Ct. 492, 172 L. Ed. 2d 363, 
2008 U.S. LEXIS 8079, 77 U.S.L.W. 3265 
(2008). 

11. Directed verdict. 

Where a witness testified that defen- 
dant had a shotgun underneath his car 
seat, he was convicted of possession of a 
firearm by a convicted felon under Miss. 
Code Ann. § 97-37-5(1); the trial court did 
not err by denying defendant's motion for 
a directed verdict, because he presented 
no evidence to show that the shotgun was 
inoperable. By his own admission, the 
shotgun worked; furthermore, Miss. Code 
Ann. § 97-37-5(1) did not require the 
State to prove that the weapon was oper- 



able. Cooley v. State, 14 So. 3d 63 (Miss. 
Ct. App. 2008). 

12. Double jeopardy. 

Same elements test did not apply be- 
cause the statute is a sentence enhance- 
ment, not a separate crime, and thus 
defendant's double jeopardy claim related 
to his conviction of possession of a firearm 
by a felon was without merit. Stewart v. 
State, 131 So. 3d 569 (Miss. 2014). 

Defendant's sentence under Miss. Code 
Ann. §§ 97-37-5(1) and 97-37-37(2) was 
proper; section 97-37-37(2) merely im- 
poses an elevated sentence for use or 
display of a firearm during the commis- 
sion of a felony, and it does not delineate 
an independent substantive offense in vio- 
lation of double jeopardy protections. 
Lewis v. State, 112 So. 3d 1092 (Miss. Ct. 
App. 2013). 

As a conviction of possession of a fire- 
arm by a convicted felon (Miss. Code Ann. 
§ 97-37-5) required proof of a prior felony, 
while conviction of carrying a concealed 
weapon (Miss. Code Ann. § 97-37-1) re- 
quired proof that the weapon be con- 
cealed, each offense had an element not 
present in the other; therefore, defen- 
dant's conviction of both charges did not 
violate the double jeopardy ban. Wilson v. 
State, 95 So. 3d 1282 (Miss. Ct. App. 

2012) . 

13. New trial. 

Defendant was not entitled to a new 
trial on a felony possession charge since 
the jury was entitled to believe the vic- 
tim's testimony that defendant had a gun 
on his person when he came outside, and 
that defendant produced the gun and shot 
him; the finding that defendant willfully 
possessed the firearm with which he shot 
the victim was supported by the victim's 
testimony, and officer one's testimony that 
he saw defendant holding the gun. 
Gilmore v. State, 119 So. 3d 278 (Miss. 

2013) . 



ATTORNEY GENERAL OPINIONS 



Possession of weapon by convicted felon 
is simply prima facie evidence of violation 
of statute prohibiting carrying concealed 
weapon; in order for convicted felon to be 
able to qualify for gun permit, he could 



receive governor's pardon or executive or- 
der expressly restoring his privilege to 
obtain gun permit, and provisions of stat- 
ute would have no application to convicted 
felon who has received pardon from gov- 
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ernor, or who has received executive order 
expressly placing him outside operation 
statute. Murphy, Nov 20, 1992, A.G. Op. 
#92-0861. 

A muzzle loading rifle or a muzzle load- 
ing shotgun is within the meaning of the 
term "firearm" as used in this section. A 
convicted felon may possess and conse- 
quently hunt with a traditional bow and 
arrow or crossbow. Maples, Feb. 13, 2004, 
A.G. Op. 04-0043. 

The name of one convicted of the crime 
of receiving stolen property must be re- 
moved from the voter rolls. Dill, Apr. 1, 
2005, A.G. Op. 05-0145. 



Issuance of a certificate of rehabilitation 
pursuant to Section 97-37-5 only restores 
the right to possess a weapon and does not 
remove a conviction and does not allow a 
convicted felon to be qualified as a candi- 
date for public office. Ramsey, Apr. 1, 
2005, A.G. Op. 05-0143. 

If the original owner of weapons in the 
possession of the sheriff is classified as a 
convicted felon, the weapons should be 
disposed of according to established legal 
methods. Welford, Aug. 12, 2005, A.G. Op. 
05-0354. 



RESEARCH REFERENCES 



ALR. Propriety of using single prior 
felony conviction as basis for offense of 
possessing weapon by convicted felon and 
to enhance sentence. 37 A.L.R.4th 1168. 

Sufficiency of evidence as to nature of 
firearm in prosecution under state statute 
prohibiting persons under indictment for, 
or convicted of, crime from acquiring, hav- 
ing, carrying, or using firearms. 37 
A.L.R.4th 1179. 

Sufficiency of evidence of possession in 
prosecution under state statute prohibit- 
ing persons under indictment for, or con- 
victed of, crime from acquiring, having, 
carrying, or using firearms or weapons. 43 
A.L.R.4th 788. 

Validity of state statute proscribing pos- 
session or carrying of knife. 47 A.L.R.4th 
651. 

What amounts to "control" under state 
statute making it illegal for felon to have 



possession or control of firearm or other 
dangerous weapon. 66 A.L.R.4th 1240. 

Fact that gun was broken, dismantled, 
or inoperable as affecting criminal respon- 
sibility under weapons statute. 81 
A.L.R.4th 745. 

What constitutes "constructive posses- 
sion" of unregistered or otherwise prohib- 
ited weapon under state law. 88 A.L.R.5th 
121. 

Petition for relief, under 18 USCS 
§ 925(c) and implementing regulations, 
from disabilities imposed by federal gun 
control laws upon persons convicted of 
crime. 66 A.L.R. Fed. 351. 

What constitutes receipt of firearm, un- 
der 18 USCS § 922(h), prohibiting certain 
persons from receiving any firearm which 
has been shipped or transported in inter- 
state or foreign commerce. 74 A.L.R. Fed. 
486. 



§ 97-37-7. Deadly weapons; persons permitted to carry weap- 
ons; bond; permit to carry weapon; grounds for denying 
application for permit; required weapons training course; 
reciprocal agreements. 

(l)(a) It shall not be a violation of Section 97-37-1 or any other statute for 
pistols, firearms or other suitable and appropriate weapons to be carried by 
duly constituted bank guards, company guards, watchmen, railroad special 
agents or duly authorized representatives who are not sworn law enforce- 
ment officers, agents or employees of a patrol service, guard service, or a 
company engaged in the business of transporting money, securities or other 
valuables, while actually engaged in the performance of their duties as such, 
provided that such persons have made a written application and paid a 
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nonrefundable permit fee of One Hundred Dollars ($100.00) to the Depart- 
ment of Public Safety. 

(b) No permit shall be issued to any person who has ever been convicted 
of a felony under the laws of this or any other state or of the United States. 
To determine an applicant's eligibility for a permit, the person shall be 
fingerprinted. If no disqualifying record is identified at the state level, the 
fingerprints shall be forwarded by the Department of Public Safety to the 
Federal Bureau of Investigation for a national criminal history record check. 
The department shall charge a fee which includes the amounts required by 
the Federal Bureau of Investigation and the department for the national and 
state criminal history record checks and any necessary costs incurred by the 
department for the handling and administration of the criminal history 
background checks. In the event a legible set of fingerprints, as determined 
by the Department of Public Safety and the Federal Bureau of Investigation, 
cannot be obtained after a minimum of three (3) attempts, the Department 
of Public Safety shall determine eligibility based upon a name check by the 
Mississippi Highway Safety Patrol and a Federal Bureau of Investigation 
name check conducted by the Mississippi Highway Safety Patrol at the 
request of the Department of Public Safety. 

(c) A person may obtain a duplicate of a lost or destroyed permit upon 
payment of a Fifteen Dollar ($15.00) replacement fee to the Department of 
Public Safety, if he furnishes a notarized statement to the department that 
the permit has been lost or destroyed. 

(d) (i) No less than ninety (90) days prior to the expiration date of a 
permit, the Department of Public Safety shall mail to the permit holder 
written notice of expiration together with the renewal form prescribed by 
the department. The permit holder shall renew the permit on or before the 
expiration date by filing with the department the renewal form, a 
notarized affidavit stating that the permit holder remains qualified, and 
the renewal fee of Fifty Dollars ($50.00); provided, however, that honor- 
ably retired law enforcement officers shall be exempt from payment of the 
renewal fee. A permit holder who fails to file a renewal application on or 
before its expiration date shall pay a late fee of Fifteen Dollars ($15.00). 

(ii) Renewal of the permit shall be required every four (4) years. The 
permit of a qualified renewal applicant shall be renewed upon receipt of 
the completed renewal application and appropriate payment of fees. 

(iii) A permit cannot be renewed six (6) months or more after its 
expiration date, and such permit shall be deemed to be permanently 
expired; the holder may reapply for an original permit as provided in this 
section. 

(2) It shall not be a violation of this or any other statute for pistols, 
firearms or other suitable and appropriate weapons to be carried by Depart- 
ment of Wildlife, Fisheries and Parks law enforcement officers, railroad special 
agents who are sworn law enforcement officers, investigators employed by the 
Attorney General, criminal investigators employed by the district attorneys, 
all prosecutors, public defenders, investigators or probation officers employed 
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by the Department of Corrections, employees of the State Auditor who are 
authorized by the State Auditor to perform investigative functions, or any 
deputy fire marshal or investigator employed by the State Fire Marshal, while 
engaged in the performance of their duties as such, or by fraud investigators 
with the Department of Human Services, or by judges of the Mississippi 
Supreme Court, Court of Appeals, circuit, chancery, county, justice and 
municipal courts, or by coroners. Before any person shall be authorized under 
this subsection to carry a weapon, he shall complete a weapons training course 
approved by the Board of Law Enforcement Officer Standards and Training. 
Before any criminal investigator employed by a district attorney shall be 
authorized under this section to carry a pistol, firearm or other weapon, he 
shall have complied with Section 45-6-11 or any training program required for 
employment as an agent of the Federal Bureau of Investigation. A law 
enforcement officer, as defined in Section 45-6-3, shall be authorized to carry 
weapons in courthouses in performance of his official duties. A person licensed 
under Section 45-9-101 to carry a concealed pistol, who has voluntarily 
completed an instructional course in the safe handling and use of firearms 
offered by an instructor certified by a nationally recognized organization that 
customarily offers firearms training, or by any other organization approved by 
the Department of Public Safety, shall also be authorized to carry weapons in 
courthouses except in courtrooms during a judicial proceeding, and any 
location listed in subsection (13) of Section 45-9-101, except any place of 
nuisance as defined in Section 95-3-1, any police, sheriff or highway patrol 
station or any detention facility, prison or jail. The department shall promul- 
gate rules and regulations allowing concealed pistol permit holders to obtain 
an endorsement on their permit indicating that they have completed the 
aforementioned course and have the authority to carry in these locations. This 
section shall in no way interfere with the right of a trial judge to restrict the 
carrying of firearms in the courtroom. 

(3) It shall not be a violation of this or any other statute for pistols, 
firearms or other suitable and appropriate weapons, to be carried by any 
out-of-state, full-time commissioned law enforcement officer who holds a valid 
commission card from the appropriate out-of-state law enforcement agency 
and a photo identification. The provisions of this subsection shall only apply if 
the state where the out-of-state officer is employed has entered into a 
reciprocity agreement with the state that allows full-time commissioned law 
enforcement officers in Mississippi to lawfully carry or possess a weapon in 
such other states. The Commissioner of Public Safety is authorized to enter 
into reciprocal agreements with other states to carry out the provisions of this 
subsection. 

SOURCES: Codes, 1880, § 2985; 1892, § 1026; 1906, § 1103; Hemingway's 1917, 
§ 829; 1930, § 853; 1942, § 2079; Laws, 1898, p. 86; Laws, 1960, ch. 242, § 1; 
Laws, 1962, ch. 310, § 1; Laws, 1973, ch. 437, § 1; Laws, 1974, ch. 323 § 1; 
Laws, 1981, ch. 415, § 1; Laws, 1986, ch. 372; Laws, 1990, ch. 483, § 1; Laws, 
1991, ch. 609, § 5; Laws, 1995, ch. 534, § 1; Laws, 1998, ch. 472, § 1; Laws, 
2000, ch. 439, § 1; Laws, 2001, ch. 566, § 2; Laws, 2002, ch. 577, § 1; Laws, 
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2008, ch. 319, § 6; Laws, 2011, ch. 338, § 1; Laws, 2011, ch. 535, § 1, eff from 
and after July 1, 2011. 



Editor's Note — Laws of 2008, ch. 319, § 1, provides: 

"SECTION 1. This act shall be known as the 'Justice Court Reform Act of 2008.' " 
On July 24 2008, the United States Attorney General interposed no objection under 

Section 5 of the Voting Rights Act of 1965, as amended and extended, to the amendment 

of this section by Laws of 2008, ch. 319, § 6. 
Laws of 2011, ch. 535, § 3, provides: 

"SECTION 3. It is the intent of the Legislature that the amendments contained in 
Section 1 of this act shall be integrated with the amendments to Section 97-37-7, 
Mississippi Code of 1972, contained in House Bill No. 506 [ch. 338], 2011 Regular 
Session, without regard to the effective dates of passage of those acts." 

Cross References — Private information of persons possessing a weapon permit 
issued under this section or Section 45-9-101 exempt from Mississippi Public Records 
Act, see § 25-61-11.1. 

Department of Wildlife, Fisheries and Parks generally, see §§ 49-4-1 et seq. 

Authority of agents and inspectors of the alcoholic beverage control division to bear 
arms, see § 67-1-31. 

Right of railroad police officers to bear firearms, see § 77-9-505. 

Other sections derived from same 1942 code section, see §§ 97-37-1, 97-37-3, 97-37-5. 

Federal Aspects — Federal Bureau of Investigation generally, see 28 USCS §§ 531 
et seq. 



ATTORNEY GENERAL OPINIONS 



Sheriff has authority, in his discretion, 
to issue permit to guards or watchmen to 
carry firearms while on duty. McMullen, 
July 22, 1992, A.G. Op. #92-0482. 

This section allows permit for carrying 
concealed weapons by security guards, 
bank guards, etc. Bowen, Jan. 14, 1993, 
A.G.Op #92-0934. 

A permit obtained from the Commis- 
sioner under either Section 45-9-101 or 
this section obviates the need to obtain a 



permit from the Sheriff. Pope, August 2, 
1996, A.G. Op. #96-0491. 

A park ranger for the Pat Harrison 
Waterway District is not authorized to 
carry firearms, and even if such a ranger 
is also deputized as a Deputy Sheriff, the 
authority to carry a firearm does not ex- 
tend to actions taken while serving in the 
capacity of a park ranger. Mathews, July 
11, 1997, A.G. Op. #97-0390. 



RESEARCH REFERENCES 



ALR. Scope and effect of exception, in 
statute forbidding carrying of weapons, as 
to person on his own premises or at his 
place of business. 57 A.L.R.3d 938. 

Validity of state statute proscribing pos- 
session or carrying of knife. 47 A.L.R.4th 
651. 



What constitutes receipt of firearm, un- 
der 18 USCS § 922(h), prohibiting certain 
persons from receiving any firearm which 
has been shipped or transported in inter- 
state or foreign commerce. 74 A.L.R. Fed. 
486. 



§ 97-37-9. Deadly weapons; defenses against indictment for 
carrying deadly weapon. 

Any person indicted or charged for a violation of Section 97-37-1 may show 
as a defense: 
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(a) that he was threatened, and had good and sufficient reason to 
apprehend a serious attack from any enemy, and that he did so apprehend; 
or 

(b) that he was traveling and was not a tramp, or was setting out on a 
journey and was not a tramp; or 

(c) that he was a law enforcement or peace officer in the discharge of his 
duties; or 

(d) that he was at the time in the discharge of his duties as a mail 
carrier; or 

(e) that he was at the time engaged in transporting valuables for an 
express company or bank; or 

(f) that he was a member of the Armed Forces of the United States, 
National Guard, State Militia, Emergency Management Corps, guard or 
patrolman in a state or municipal institution while in the performance of his 
official duties; or 

(g) that he was in lawful pursuit of a felon; or 

(h) that he was lawfully engaged in legitimate sports; or 

(i) that at the time he was a company guard, bank guard, watchman, or 
other person enumerated in Section 97-37-7, and was then actually engaged 
in the performance of his duties as such, and then held a valid permit from 
the sheriff, the commissioner of public safety, or a valid permit issued by the 
secretary of state prior to May 1, 1974, to carry the weapon; and the burden 
of proving either of said defenses shall be on the accused. 

SOURCES: Codes, 1892, § 1027; 1906, § 1105; Hemingway's 1917, § 831; 1930, 
§ 855; 1942, § 2081; Laws, 1912, ch. 210; Laws, 1960, ch. 242, § 2; Laws, 1962, 
ch. 310, § 2; Laws, 1974, ch. 323, § 2; Laws, 1980, ch. 491, § 26, eff from and 
after passage (approved May 9, 1980). 

Cross References — Authority of agents and inspectors of the alcoholic beverage 
control division to bear arms, see § 67-1-31. 

JUDICIAL DECISIONS 



1. Apprehension of attack. 

2. Carrying while traveling. 

3. Peace officers. 

4. Burden of proof. 

5. Instructions. 

6. — Peremptory instructions. 

1. Apprehension of attack. 

Whether the carrying of a weapon is 
justified by threats and is in good faith is 
a jury question. Morgan v. Town of Heidel- 
berg, 246 Miss. 481, 150 So. 2d 512 (1963). 

Where, in defense of indictment for car- 
rying concealed weapon, defendant 
proved that he apprehended attack, con- 
viction could not be had on evidence that 
defendant had exhibited weapon in rude, 



angry, or threatening manner. Talley v. 
State, 174 Miss. 349, 164 So. 771 (1935). 

In prosecution for carrying concealed 
weapon, defendant held entitled to show 
reason for and purpose of carrying weapon 
concealed. Loggins v. State, 161 Miss. 272, 
136 So. 922 (1931). 

Where defendant claimed he was carry- 
ing pistol because another had threatened 
him, evidence regarding reasons for 
threat held incompetent. Sullivan v. State, 
156 Miss. 718, 126 So. 646 (1930). 

Not necessary that pistol carried in an- 
ticipation of attack be loaded or usable. 
Thomas v. City of Tupelo, 133 Miss. 166, 
97 So. 522 (1923). 



1279 



§ 97-37-9 



Crimes 



Sufficient defense to charge of carrying 
deadly weapon to show apprehension of 
attack by one making threats. 
Huffstickler v. State, 129 Miss. 769, 93 So. 
1 (1922). 

One threatened with attack may carry a 
concealed weapon, though he does not 
anticipate the attack at a particular time 
and place; and he need not disarm himself 
whenever he is temporarily so situated 
that for the time being he is in no imme- 
diate danger. Harvey v. State, 102 Miss. 
544, 59 So. 841 (1912). 

Under paragraph (a) that a person ac- 
cused of carrying a deadly weapon was 
informed that he had been threatened, 
and had good reason to apprehend an 
attack, constitutes a defense, and testi- 
mony of witness telling accused of threats 
was competent. Hurst v. State, 101 Miss. 
402, 58 So. 206 (1912). 

Good faith of accused person in carrying 
deadly weapon after threats is a question 
for the jury. Hurst v. State, 101 Miss. 402, 
58 So. 206 (1912). 

That defendant had been informed of 
threats of violence made against him, 
which he had reasonable grounds to be- 
lieve in, is a defense to a prosecution for 
carrying concealed a deadly weapon. Page 
v. State, 99 Miss. 72, 54 So. 725 (1911). 

Accused's testimony that on a previous 
night there had been a disturbance among 
the chickens on his premises and he be- 
lieved one or two chickens had been sto- 
len, and that on an earlier occasion a 
window in his home had been broken, was 
too indefinite to constitute a defense to 
charge of carrying a concealed pistol since 
it was not shown that the breaking of the 
window had anything to do with the dis- 
turbance of the chickens, and it was not 
proved that any chickens had been stolen. 
Wilson v. State, 81 Miss. 404, 33 So. 171 
(1903). 

This statute [Code 1942, § 2081] re- 
quires the apprehension of bodily harm, 
which constitutes a defense, to be the 
apprehension of great bodily harm. 
Strother v. State, 74 Miss. 447, 21 So. 147 
(1897). 

One threatened with an attack may 
lawfully carry a concealed weapon, al- 
though the attack be not threatened to be 
made at a particular time or on a particu- 



lar occasion. Suddith v. State, 70 Miss. 
250, 11 So. 680 (1892). 

The threats must not be too remote. 
McGuirk v. State, 64 Miss. 209, 1 So. 103 
(1887). 

Even if the accused be "threatened" and 
entertain the "apprehension," it will be no 
defense if he carried the weapon for some 
other reason, and for some other purpose. 
McGuirk v. State, 64 Miss. 209, 1 So. 103 
(1887). 

"Threatened with an attack" does not 
contemplate mere denunciation, but men- 
ace such as to cause a reasonable appre- 
hension of an attack that might properly 
be resisted with the deadly weapon. Tipler 
v. State, 57 Miss. 685 (1880). 

2. Carrying while traveling. 

In a prosecution for carrying a con- 
cealed weapon, the defendant was autho- 
rized by statute to carry a weapon, 
whether concealed or not, where the evi- 
dence showed that he had about $100 on 
his person, and was therefore not a tramp, 
and was transporting a large amount of 
valuable musical equipment a distance of 
85 miles for the purpose of conducting a 
record hop as a disc jockey. Joseph v. 
State, 299 So. 2d 211 (Miss. 1974). 

Where a defendant was able to show 
without contradiction that he was travel- 
ing on a gravel road through a wooded 
area, at the time when an officer stopped 
him and asked to see his driver's license, 
and then, upon observing a ceremonial 
sword in the defendant's automobile, con- 
ducted a thorough search of the automo- 
bile which disclosed a loaded revolver in 
the unlocked glove compartment, and fur- 
ther testified without contradiction that 
he was a longtime citizen of the county 
and not a tramp, he made a complete 
defense to the charge of carrying a con- 
cealed weapon, under the specific provi- 
sions of this section [Code 1942, § 2081]. 
Jefferson v. State, 241 So. 2d 679 (Miss. 
1970). 

A person, not a tramp, traveling 62 
miles from his place of residence, beyond 
the circle of his friends in the pursuit of 
legitimate business, and having a sub- 
stantial sum of money on his person, is not 
guilty of unlawfully carrying a concealed 
weapon. Patterson v. State, 251 Miss. 565, 
170 So. 2d 635 (1965). 



1280 



Weapons and Explosives 



§ 97-37-9 



Traveler carrying concealed weapon ten 
miles from home, and who was unac- 
quainted with people living between home 
and place to which he was traveling, and 
who was carrying weapon for purpose of 
protection, held not guilty of offense of 
carrying concealed weapon. Basham v. 
Town of Sebastopol, 172 Miss. 194, 159 So. 
847 (1935). 

A person ceases to be a traveler within 
the meaning of this section [Code 1942, 
§ 2081] when he reaches the point of his 
destination and engages a room at a 
boarding house or hotel, intending to stay 
an indefinite time and to return home only 
after the business for which he made the 
journey is completed. Rosaman v. City of 
Okolona, 85 Miss. 583, 37 So. 641, 107 
Am. St. R. 303 (1905). 

The pursuit of a fugitive daughter be- 
gun without knowing where it will lead to 
is "traveling on a journey." Heywood v. 
State, 66 Miss. 402, 6 So. 237 (1889). 

The "traveling or setting out on a jour- 
ney" in the statute means a travel of some 
distance as to take one beyond the circle of 
his friends and acquaintances. McGuirk v. 
State, 64 Miss. 209, 1 So. 103 (1887); 
Morgan v. Heidelberg, 246 Miss. 481, 150 
So. 2d 512 (1963). 

3. Peace officers. 

This section [Code 1942, § 2081] autho- 
rizes a deputy United States marshal, 
while executing criminal process in this 
state and also in his district, to carry a 
concealed weapon. State v. Williams, 72 
Miss. 992, 18 So. 486 (1895). 

The revised statutes of the United 
States § 788 authorizes a deputy marshal 
executing criminal process in his district, 
to carry concealed weapons. State v. Wil- 
liams, 72 Miss. 992, 18 So. 486 (1895). 

4. Burden of proof. 

A defendant charged with carrying a 
concealed weapon has the burden of estab- 
lishing as a defense that he was traveling 
and was not a tramp, or was setting out on 
a journey and was not a tramp. Bush v. 
Mississippi Emp. Sec. Comm'n, 184 So. 2d 
866 (Miss. 1966). 

One charged with carrying deadly 
weapons has burden of establishing de- 
fense of threats and apprehension of at- 
tack. Huffstickler v. State, 129 Miss. 769, 



93 So. 1 (1922); Garland v. State, 130 
Miss. 310, 94 So. 210 (1922). 

Burden on one accused of carrying con- 
cealed weapons to show apprehended at- 
tacks; burden on state to prove accused 
guilty beyond reasonable doubt. Garland 
v. State, 130 Miss. 310, 94 So. 210 (1922). 

5. Instructions. 

In a prosecution for murder, the trial 
court committed reversible error in refus- 
ing a requested defense instruction stat- 
ing that the defendant had a right to carry 
a concealed weapon if he had been threat- 
ened and had good reason to fear a serious 
attack from an enemy, and did in fact fear 
such an attack, where the prosecuting 
attorney pointed out in his argument be- 
fore the jury that the victim was not 
armed, from which the jury might have 
inferred that the defendant was in the 
wrong in being armed. Duvall v. State, 634 
So. 2d 524 (Miss. 1994). 

In a prosecution for murder the accused 
is entitled to an instruction as to his right 
to carry and use a concealed weapon. Ray 
v. State, 381 So. 2d 1032 (Miss. 1980). 

Instruction to find accused guilty of car- 
rying a concealed weapon, unless while 
carrying same 10 miles from home he had 
good reason to apprehend and did appre- 
hend attack, held too restrictive. Haley v. 
State, 106 Miss. 358, 63 So. 670 (1913). 

Instruction against carrying deadly 
weapon where accused threatened, held 
erroneous in view of evidence. Harvey v. 
State, 102 Miss. 544, 59 So. 841 (1912). 

Where the evidence on the trial of an 
accused for carrying a deadly weapon con- 
cealed showed that defendant had been 
threatened and the threats communicated 
to her, it is error to ignore the threats and 
instruct the jury to convict upon the belief 
that she carried the weapon concealed. 
Mendin v. State, 82 Miss. 507, 33 So. 944 
(1903). 

6. — Peremptory instructions. 

Defendant establishing his defense that 
he was carrying pistol because of threats 
held entitled to peremptory instruction 
requested. Sullivan v. State, 156 Miss. 
718, 126 So. 646 (1930). 

On disputed evidence that one accused 
of carrying concealed weapon was making 
journey beyond neighborhood of his ac- 
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quaintance, and was not a tramp, he was quit. McLeod v. State, 140 Miss. 897, 105 
entitled to peremptory instruction to ac- So. 757 (1925). 



ATTORNEY GENERAL OPINIONS 



This section sets forth certain affirma- cealed weapon. Bowen, Jan. 14, 1993, A.G. 
tive defenses to charge of carrying con- Op. #92-0934. 



RESEARCH REFERENCES 



ALR. Offense of carrying concealed 
weapon as affected by manner of carrying 
or place of concealment. 43 A.L.R.2d 492. 

Statutory presumption of possession of 
weapon by occupants of place or vehicle 
where it was found. 87 A.L.R.3d 949. 

Validity of state statute proscribing pos- 
session or carrying of knife. 47 A.L.R.4th 
651. 



Am Jur. 79 Am. Jur. 2d, Weapons and 
Firearms §§ 20-22. 

79 Am. Jur. 2d, Weapon and firearms 
§ 23. 

CJS. 94 C.J.S., Weapons §§ 7-10, 12, 
14-16, 19. 



§ 97-37-11. Repealed. 

Repealed by Laws of 2012, ch. 384, § 1, effective from and after passage 
(approved April 18, 2012). 

§ 97-37-11. [Codes, 1906, § 1106; Hemingway's 1917, § 832; 1930, § 856; 
1942, § 2082; Laws, 2002, ch. 429, § 1, eff from and after July 1, 2002.] 



Editor's Note — Former § 97-37-11 required dealers to keep records of weapons sold. 

§ 97-37-13. Deadly weapons; weapons and cartridges not to 
be given to minor or intoxicated person. 

It shall not be lawful for any person to sell, give or lend to any minor under 
eighteen (18) years of age or person intoxicated, knowing him to be a minor 
under eighteen (18) years of age or in a state of intoxication, any deadly 
weapon, or other weapon the carrying of which concealed is prohibited, or 
pistol cartridge; and, on conviction thereof, he shall be punished by a fine not 
more than One Thousand Dollars ($1,000.00), or imprisoned in the county jail 
not exceeding one (1) year, or both. 

SOURCES: Codes, 1880, § 2986; 1892, § 1028; 1906, § 1107; Hemingway's 1917, 
§ 833; 1930, § 857; 1942, § 2083; Laws, 1994, ch. 607, § 8, eff from and after 
July 2, 1994. 

Cross References — Statutory definition of term "infant," see § 1-3-21. 
Statutory definition of term "minor," see § 1-3-27. 
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JUDICIAL DECISIONS 



1. In general. 

In an action based on common-law neg- 
ligence and violation of this section and 
federal statute, discount department store 
and sales clerk were found liable for inju- 
ries sustained by a customer while held 
hostage by a mentally deranged customer 



who obtained a pistol, along with ammu- 
nition, from the sales clerk who had made 
no effort to ascertain that the minor cus- 
tomer to whom she was about to deliver a 
deadly weapon was high on alcohol and 
drugs. Howard Bros, of Phenix City, v. 
Penley, 492 So. 2d 965 (Miss. 1986). 



RESEARCH REFERENCES 



ALR. Offense of carrying concealed 
weapon as affected by manner of carrying 
or place of concealment. 42 A.L.R.2d 492. 

Liability for injury or death of minor or 
other incompetent inflicted upon himself 
by gun made available by defendant. 75 
A.L.R.3d 825. 

Liability of one who sells gun to child for 
injury to third party. 4 A.L.R.4th 331. 

Handgun manufacturer's or seller's li- 
ability for injuries caused to another by 
use of gun in committing crime. 44 
A.L.R.4th 595. 

Fact that gun was unloaded as affecting 
criminal responsibility. 68 A.L.R.4th 507. 

Fact that gun was broken, dismantled, 
or inoperable as affecting criminal respon- 



sibility under weapons statute. 81 
A.L.R.4th 745. 

Am Jur. 25 Am. Jur. PI & Pr Forms 
(Rev), Weapons and Firearms, Form 26 
(complaint, petition or declaration, negli- 
gence entrustment of firearm to minor, 
against firearm owner and minor — in- 
cluding cause of action alleging violation 
of statute). 

25 Am. Jur. PI & Pr Forms (Rev), Weap- 
ons and Firearms Form 37 (Answer, de- 
fense, assault firearm stolen from regis- 
tered owner — Theft reported to law 
enforcement authorities within time pre- 
scribed by assault and weapon control 
statute). 



§ 97-37-14. Possession of handgun by minor; act of delin- 
quency; exceptions. 

(1) Except as otherwise provided in this section, it is an act of delinquency 
for any person who has not attained the age of eighteen (18) years knowingly 
to have any handgun in such person's possession. 

(2) This section shall not apply to: 
(a) Any person who is: 

(i) In attendance at a hunter's safety course or a firearms safety 
course; or 

(ii) Engaging in practice in the use of a firearm or target shooting at 
an established range authorized by the governing body of the jurisdiction 
in which such range is located or any other area where the discharge of a 
firearm is not prohibited; or 

(iii) Engaging in an organized competition involving the use of a 
firearm, or participating in or practicing for a performance by an organized 
group under 501(c)(3) as determined by the federal internal revenue 
service which uses firearms as a part of such performance; or 

(iv) Hunting or trapping pursuant to a valid license issued to such 
person by the Department of Wildlife, Fisheries and Parks or as otherwise 
allowed by law; or 
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(v) Traveling with any handgun in such person's possession being 
unloaded to or from any activity described in subparagraph (i), (ii), (iii) or 
(iv) of this paragraph (a) and paragraph (b). 

(b) Any person under the age of eighteen (18) years who is on real 
property under the control of an adult and who has the permission of such 
adult to possess a handgun. 

(3) This section shall not apply to any person who uses a handgun or other 
firearm to lawfully defend himself from imminent danger at his home or place 
of domicile and any such person shall not be held criminally liable for such use 
of a handgun or other firearm. 

(4) For the purposes of this section, "handgun" means a pistol, revolver or 
other firearm of any description, loaded or unloaded, from which any shot, 
bullet or other missile can be discharged, the length of the barrel of which, not 
including any revolving, detachable or magazine breech, is less than sixteen 
(16) inches. 

SOURCES: Laws, 1994, ch. 595, § 12, eff from and after July 1, 1994. 

ATTORNEY GENERAL OPINIONS 



If a gun is not utilized in the act of 
breaking and entering, the crime would 
still be in the jurisdiction of the youth 
court. See Sections 43-21-151 and 97-37- 
14. Weissinger, October 4, 1995, A.G. Op. 
#95-0652. 

Any lease contract, lease or leasehold 
must contain a provision which provides 



that replacement equipment shall be the 
property of the state in order to meet the 
requirements of Section 27-31-34 and be 
exempt from ad valorem taxation. Ross, 
October 5, 1995, A.G. Op. #95-0651. 



RESEARCH REFERENCES 

ALR. What constitutes "constructive Am Jur. 79 Am. Jur. 2d, Weapons and 
possession" of unregistered or otherwise Firearms § 26. 
prohibited weapon under state law. 88 
A.L.R.5th 121. 

§ 97-37-15. Parent or guardian not to permit minor son to 
have or carry weapon; penalty, 

Any parent, guardian or custodian who shall knowingly suffer or permit 
any child under the age of eighteen (18) years to have or to own, or to carry, any 
weapon the carrying of which concealed is prohibited by Section 97-37-1, shall 
be guilty of a misdemeanor, and, on conviction, shall be fined not more than 
One Thousand Dollars ($1,000.00), and shall be imprisoned not more than six 
(6) months in the county jail. The provisions of this section shall not apply to 
a minor who is exempt from the provisions of Section 97-37-14. 

SOURCES: Codes, 1880, § 2987; 1892, § 1029; 1906, § 1108; Hemingway's 1917, 
§ 834; 1930, § 858; 1942, § 2084; Laws, 1994, ch. 607, § 9; Laws, 2013, ch. 308, 
§ 2, eff from and after July 1, 2013. 
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Amendment Notes — The 2013 amendment deleted "concealed, in whole or in part" 
following "to have or to own, or to carry", and inserted "by Section 97-37-1" preceding 
"shall be guilty of a misdemeanor" in the first sentence. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

RESEARCH REFERENCES 



ALR. Liability for injury or death of 
minor or other incompetent inflicted upon 
himself by gun made available by defen- 
dant. 75 A.L.R.3d 825. 

Validity of state statute proscribing pos- 
session or carrying of knife. 47 A.L.R.4th 
651. 

Fact that gun was unloaded as affecting 
criminal responsibility. 68 A.L.R.4th 507. 

Fact that gun was broken, dismantled, 
or inoperable as affecting criminal respon- 
sibility under weapons statute. 81 
A.L.R.4th 745. 



Am Jur. 19 Am. Jur. PI & Pr Forms 
(Rev), Parent and Child, Forms 122, 125, 
125.1 (liability of parents for conduct of 
child). 

25 Am. Jur. PI & Pr Forms (Rev), Weap- 
ons and Firearms, Form 26 (complaint, 
petition or declaration, negligence en- 
trustment of firearm to minor, against 
firearm owner and minor — including 
cause of action alleging violation of stat- 
ute). 



§ 97-37-17. Possession of weapons by students; aiding or en- 
couraging. 

(1) The following definitions apply to this section: 

(a) "Educational property" shall mean any public or private school 
building or bus, public or private school campus, grounds, recreational area, 
athletic field, or other property owned, used or operated by any local school 
board, school, college or university board of trustees, or directors for the 
administration of any public or private educational institution or during a 
school-related activity, and shall include the facility and property of the 
Oakley Youth Development Center, operated by the Department of Human 
Services; provided, however, that the term "educational property" shall not 
include any sixteenth section school land or lieu land on which is not located 
a school building, school campus, recreational area or athletic field. 

(b) "Student" shall mean a person enrolled in a public or private school, 
college or university, or a person who has been suspended or expelled within 
the last five (5) years from a public or private school, college or university, or 
a person in the custody of the Oakley Youth Development Center, operated 
by the Department of Human Services, whether the person is an adult or a 
minor. 

(c) "Switchblade knife" shall mean a knife containing a blade or blades 
which open automatically by the release of a spring or a similar contrivance. 

(d) "Weapon" shall mean any device enumerated in subsection (2) or (4) 
of this section. 

(2) It shall be a felony for any person to possess or carry, whether openly 
or concealed, any gun, rifle, pistol or other firearm of any kind, or any dynamite 
cartridge, bomb, grenade, mine or powerful explosive on educational property. 
However, this subsection does not apply to a BB gun, air rifle or air pistol. Any 
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person violating this subsection shall be guilty of a felony and, upon conviction 
thereof, shall be fined not more than Five Thousand Dollars ($5,000.00), or 
committed to the custody of the State Department of Corrections for not more 
than three (3) years, or both. 

(3) It shall be a felony for any person to cause, encourage or aid a minor 
who is less than eighteen (18) years old to possess or carry, whether openly or 
concealed, any gun, rifle, pistol or other firearm of any kind, or any dynamite 
cartridge, bomb, grenade, mine or powerful explosive on educational property. 
However, this subsection does not apply to a BB gun, air rifle or air pistol. Any 
person violating this subsection shall be guilty of a felony and, upon conviction 
thereof, shall be fined not more than Five Thousand Dollars ($5,000.00), or 
committed to the custody of the State Department of Corrections for not more 
than three (3) years, or both. 

(4) It shall be a misdemeanor for any person to possess or carry, whether 
openly or concealed, any BB gun, air rifle, air pistol, bowie knife, dirk, dagger, 
slingshot, leaded cane, switchblade knife, blackjack, metallic knuckles, razors 
and razor blades (except solely for personal shaving), and any sharp-pointed or 
edged instrument except instructional supplies, unaltered nail files and clips 
and tools used solely for preparation of food, instruction and maintenance on 
educational property. Any person violating this subsection shall be guilty of a 
misdemeanor and, upon conviction thereof, shall be fined not more than One 
Thousand Dollars ($1,000.00), or be imprisoned not exceeding six (6) months, 
or both. 

(5) It shall be a misdemeanor for any person to cause, encourage or aid a 
minor who is less than eighteen (18) years old to possess or carry, whether 
openly or concealed, any BB gun, air rifle, air pistol, bowie knife, dirk, dagger, 
slingshot, leaded cane, switchblade, knife, blackjack, metallic knuckles, razors 
and razor blades (except solely for personal shaving) and any sharp-pointed or 
edged instrument except instructional supplies, unaltered nail files and clips 
and tools used solely for preparation of food, instruction and maintenance on 
educational property. Any person violating this subsection shall be guilty of a 
misdemeanor and, upon conviction thereof, shall be fined not more than One 
Thousand Dollars ($1,000.00), or be imprisoned not exceeding six (6) months, 
or both. 

(6) It shall not be a violation of this section for any person to possess or 
carry, whether openly or concealed, any gun, rifle, pistol or other firearm of any 
kind on educational property if: 

(a) The person is not a student attending school on any educational 
property; 

(b) The firearm is within a motor vehicle; and 

(c) The person does not brandish, exhibit or display the firearm in any 
careless, angry or threatening manner. 

(7) This section shall not apply to: 

(a) A weapon used solely for educational or school-sanctioned ceremo- 
nial purposes, or used in a school-approved program conducted under the 
supervision of an adult whose supervision has been approved by the school 
authority; 
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(b) Armed Forces personnel of the United States, officers and soldiers of 
the militia and National Guard, law enforcement personnel, any private 
police employed by an educational institution, State Militia or Emergency 
Management Corps and any guard or patrolman in a state or municipal 
institution, and any law enforcement personnel or guard at a state juvenile 
training school, when acting in the discharge of their official duties; 

(c) Home schools as defined in the compulsory school attendance law, 
Section 37-13-91; 

(d) Competitors while participating in organized shooting events; 

(e) Any person as authorized in Section 97-37-7 while in the perfor- 
mance of his official duties; 

(f) Any mail carrier while in the performance of his official duties; or 

(g) Any weapon not prescribed by Section 97-37-1 which is in a motor 
vehicle under the control of a parent, guardian or custodian, as defined in 
Section 43-21-105, which is used to bring or pick up a student at a school 
building, school property or school function. 

(8) All schools shall post in public view a copy of the provisions of this 
section. 



SOURCES: Codes, 1880, § 2988; 1892, § 1030; 1906, § 1109; Hemingway's 1917, 
§ 835; 1930, § 859; 1942, § 2085; Laws, 1994, ch. 607, § 1; Laws, 1995, ch. 607, 
§ 1; Laws, 2008, ch. 459, § 2; Laws, 2010, ch. 554, § 12, eff from and after 
July 1, 2011. 



Cross References — Enforcement of school rules and regulations, see § 37-9-69. 
Penalty for abuse of school superintendent, principal, teacher, or bus driver, see 
§ 37-11-21. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 



JUDICIAL DECISIONS 



1. In general. 

A high school student was properly ad- 
judicated delinquent for having handguns 
on school grounds, where the guns were 
found in the student's locker, the student 
had exclusive possession of the locker and 



kept it under lock and key, and a second 
student testified that the first student had 
offered to sell him 2 handguns and had 
told him that he had the guns at school. 
S.C. v. State, 583 So. 2d 188 (Miss. 1991). 



ATTORNEY GENERAL OPINIONS 



Except for the circumstances allowed in 
subsection 6, it appears to be a violation of 
state law for a school principal to carry a 
weapon, whether concealed or not, on 
school property, and neither the superin- 
tendent nor the school board may grant 
permission for such an action. Webster, 
July 31, 1998, A.G. Op. #98-0427. 



While carrying a weapon in a visible 
belt holster on educational property would 
not violate the concealed weapon statute 
(Section 97-37-1) it would violate Section 
97-37- 17's prohibition against carrying a 
weapon on education property. Lance, 
June 13, 2013, 2013 Miss. AG LEXIS 111. 
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RESEARCH REFERENCES 



ALR. Validity of state statute proscrib- 
ing possession or carrying of knife. 47 
A.L.R.4th 651. 

Fact that gun was unloaded as affecting 
criminal responsibility. 68 A.L.R.4th 507. 

Fact that gun was broken, dismantled, 
or inoperable as affecting criminal respon- 



sibility under weapons statute. 81 
A.L.R.4th 745. 

What constitutes "constructive posses- 
sion" of unregistered or otherwise prohib- 
ited weapon under state law. 88 A.L.R.5th 
121. 



§ 97-37-19. Deadly weapons; exhibiting in threatening man- 
ner. 

If any person, having or carrying any dirk, dirk-knife, sword, sword-cane, 
or any deadly weapon, or other weapon the carrying of which concealed is 
prohibited by Section 97-37-1, shall, in the presence of another person, 
brandish or wield the same in a threatening manner, not in necessary 
self-defense, or shall in any manner unlawfully use the same in any fight or 
quarrel, the person so offending, upon conviction thereof, shall be fined in a 
sum not exceeding Five Hundred Dollars ($500.00) or be imprisoned in the 
county jail not exceeding three (3) months, or both. In prosecutions under this 
section it shall not be necessary for the affidavit or indictment to aver, nor for 
the state to prove on the trial, that any gun, pistol, or other firearm was 
charged, loaded, or in condition to be discharged. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 9(9); 1857, ch. 64, art. 56; 1871, 
§ 2699; 1880, § 2804; 1892, § 1031; 1906, § 1110; Hemingway's 1917, § 836; 
1930, § 860; 1942, § 2086; Laws, 2013, ch. 308, § 3, eff from and after July 1, 
2013. 



Amendment Notes — The 2013 amendment in the first sentence, inserted "by 
Section 97-37-1" preceding "shall, in the presence of", substituted "another person, 
brandish or wield" for "three or more persons, exhibit", thereafter, and deleted "rude, 
angry, or" preceding "threatening manner." 

Cross References — Peace bonds, see §§ 99-23-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

2. Indictment. 

3. Defenses. 

1. In general. 

In prosecution for exhibiting a deadly 
weapon, it was not necessary for the state 
to prove that weapon was exhibited at any 
particular individual but only that the 
deadly weapon was exhibited in the pres- 
ence of three or more persons. Sykes v. 
City of Crystal Springs, 216 Miss. 18, 61 
So. 2d 387 (1952). 



In prosecution for unlawfully exhibiting 
a deadly weapon, it was not necessary for 
the city to introduce into evidence a certi- 
fied copy of the city ordinance making all 
offenses under the penal laws of this state 
which are misdemeanors, criminal of- 
fenses against the city within whose cor- 
porate limits the offense was committed. 
Sykes v. City of Crystal Springs, 216 Miss. 
18, 61 So. 2d 387 (1952). 

A pistol is a "deadly weapon" within 
statute denouncing the exhibition or car- 
rying of such weapon, even without proof 
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that the pistol is loaded or presently ca- 
pable of committing a violent injury. 
Cittadino v. State, 199 Miss. 235, 24 So. 2d 
93 (1945). 

This section [Code 1942, § 2086] appli- 
cable generally to any persons committing 
acts prohibited by Code 1906, §§ 1106- 
1109 [Code 1942, §§ 2082-2085]. State v. 
Ware, 102 Miss. 634, 59 So. 854 (1912). 

Section [Code 1942, § 2086] not limited 
to the person described in the four preced- 
ing sections [Code 1942, §§ 2082-2085], 
but the word "such" should be regarded as 
having been inserted by a clerical mis- 
take, and this section should be construed 
as applicable generally to any person. 
State v. Ware, 102 Miss. 634, 59 So. 854 
(1912). 

Pocket knife is deadly weapon. State v. 
Ware, 102 Miss. 634, 59 So. 854 (1912). 

2. Indictment. 

A charge under this section [Code 1942, 
§ 2086] cannot be consolidated with a 
charge of carrying concealed a deadly 
weapon and a charge of assault and bat- 



tery with fists, and the consolidated case 
had in one trial. Woods v. State, 200 Miss. 
527, 27 So. 2d 895 (1946). 

Indictment must allege that accused 
exhibited a deadly weapon in the presence 
of three or more persons. Parrett v. State, 
101 Miss. 306, 58 So. 1 (1912). 

The omission of the word "manner," 
after the words "rude, angry and threat- 
ening," in an indictment, is a formal de- 
fect, and may be amended as such. In such 
indictment it is unnecessary to aver that 
the defendant was "carrying" the weapon. 
Gamblin v. State, 45 Miss. 658 (1871). 

3. Defenses. 

Where defendant, in indictment for car- 
rying concealed weapon, proved that he 
apprehended attack, conviction could not 
be had on ground he had exhibited 
weapon in rude, angry, or threatening 
manner. Talley v. State, 174 Miss. 349, 
164 So. 771 (1935). 

A provocation to justify the exhibiting of 
a deadly weapon must arise at the time of 
the exhibition. Cannon v. State, 75 Miss. 
364, 22 So. 827 (1897). 



RESEARCH REFERENCES 



ALR. Pocket or clasp knife as deadly or 
dangerous weapon for purposes of statute 
aggravating offenses such as assault, rob- 
bery, or homicide. 100 A.L.R.3d 287. 

Dog as deadly or dangerous weapon for 
purposes of statutes aggravating offenses 
such as assault and robbery 7 A.L.R.4th 
607. 

Validity of state statute proscribing pos- 
session or carrying of knife. 47 A.L.R.4th 
651. 



Fact that gun was unloaded as affecting 
criminal responsibility. 68 A.L.R.4th 507. 

Fact that gun was broken, dismantled, 
or inoperable as affecting criminal respon- 
sibility under weapons statute. 81 
A.L.R.4th 745. 

Am Jur. 6 Am. Jur. 2d, Assault and 
Battery §§ 37 et seq., 124, 133. 

79 Am. Jur. 2d, Weapons § 32. 

CJS. 94 C.J.S., Weapons §§ 41-43, 47- 
50. 



§ 97-37-21. Explosives and weapons of mass destruction; false 
report of placing. 

It shall be unlawful for any person to report to another by any means, 
including telephone, mail, e-mail, mobile phone, fax or any means of commu- 
nication, that a bomb or other explosive or chemical, biological or other 
weapons of mass destruction has been, or is to be, placed or secreted in any 
public or private place, knowing that such report is false. Any person who shall 
be convicted of a violation of this section shall be fined not more than Ten 
Thousand Dollars ($10,000.00) or shall be committed to the custody of the 
Department of Corrections for not more than ten (10) years, or both. 



1289 



§ 97-37-23 



Crimes 



SOURCES: Codes, 1942, § 2143.3; Laws, 1971, ch. 351, § 1; Laws, 1979, ch. 485; 
Laws, 2002, ch. 384, § 1; Laws, 2003, ch. 409, § 1, eff from and after July 1, 
2003. 



JUDICIAL DECISIONS 



1. In general. 

Three 13-year old youths found to be 
delinquent for violating a statute making 
it a misdemeanor to falsely report the 
placement of a bomb in a public place, 
were not subjected to cruel and unusual 
punishment or a deprivation of equal pro- 
tection of the law by being sentenced to a 
training school until they attained the age 



of 20 years or until the earlier further 
orders of the court, despite the fact that 
the statute violated provided a penalty of 
imprisonment in the county jail not to 
exceed one year and a fine not to exceed 
$500, since there is a distinction and dif- 
ference between the penal statutes and 
the juvenile delinquency statutes. In re 
Wilder, 347 So. 2d 520 (Miss. 1977). 



RESEARCH REFERENCES 



ALR. Criminal offense of bomb hoax or 
making false report as to planting of ex- 
plosive. 93 A.L.R.2d 304. 

Imposition of state or local penalties for 
threatening to use explosive devices at 
schools or other buildings. 79 A.L.R.5th 1. 

Validity, construction, and application 
of 18 U.S.C.S. § 844(e), prohibiting use of 



mail, telephone, telegraph, or other in- 
strument of commerce to convey bomb 
threat. 160 A.L.R. Fed. 625. 

Law Reviews. 1979 Mississippi Su- 
preme Court Review: Criminal Law and 
Procedure. 50 Miss. L. J. 763, December 
1979. 



§ 97 -37-23. Unlawful possession of explosives; duty of officers 
to make search and to seize explosives; exception to prohi- 
bition. 

(1) Except for persons who are engaged in lawful business activities or 
persons who are engaged in educational activities conducted by educational 
institutions, it is unlawful for any person to have in his possession: 

(a) Dynamite caps, nitroglycerine caps, fuses, detonators, dynamite, 
nitroglycerine, explosives, gas or stink bombs, or other similar explosives 
peculiarly possessed and adapted to aid in the commission of a crime; except 
such person or persons who are engaged in a lawful business which 
ordinarily requires the use thereof in the ordinary and usual conduct of such 
business, and who possess said articles for the purpose of use in said 
business; 

(b) Any: 

(i) Bomb; 

(ii) Grenade; 

(iii) Rocket having a propellant charge of more than four (4) ounces; 

(iv) Missile having an explosive or incendiary charge of more than 
one-quarter (14) ounce; 

(v) Mine; 

(vi) Any combination of parts either designed or intended for use in 
converting any device into one or more of the destructive devices described 
in this paragraph (b); or 
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(vii) Any device which consists of or includes a breakable container 
including a flammable liquid or compound and a wick composed of any 
material which, when ignited, is capable of igniting such flammable liquid 
or compound and can be carried or thrown by one (1) individual acting 
alone; and 

(viii) Or other similar explosives peculiarly possessed and adapted to 
aid in the commission of a crime; and 

(c) Upon conviction of any person thereof, he shall be punished by 
imprisonment in the penitentiary for a term not to exceed five (5) years. The 
possession of such explosives by one who does not customarily use same in 
his regular and ordinary occupational activities shall be prima facie evidence 
of an intention to use same for such unlawful purposes. 

(2) It shall be the duty of any sheriff, constable, marshal, or policeman in 
a municipality, or any person vested with general police authority, who has 
reason to believe and does believe that the above described explosives are 
being transported or possessed for aid in the commission of a crime, forthwith 
to make a reasonable search of such person or vehicle, and to seize such 
explosives and to at once arrest the person or persons having possession or 
control thereof. Such officer or officers proceeding in good faith shall not be 
liable either civilly or criminally for such a search and seizure without a 
warrant, so long as said search and seizure is conducted in a reasonable 
manner, it appearing that the officer or officers had reason to believe and did 
believe that the law was being violated at the time such search was instituted. 
And the officer or officers making such search shall be competent to testify as 
a witness or witnesses as to all facts ascertained by means of said reasonable 
search or seizure, and all such explosives seized shall be admitted in evidence. 
But this section shall not authorize the search of a residence or home, or room, 
or building, or the premises belonging to or in the possession lawfully of the 
party suspected, without a search warrant. 

(3) In order to invoke the exception provided in subsection (1) for persons 
who possess explosive articles for business purposes, such person must comply 
with the provisions of this subsection as follows: 

(a) One or more individuals shall be designated by the owner of a 
business employing explosive articles subject to this section as the custodian 
for such articles; and 

(b) The custodian shall notify the sheriff of any county wherein such 
articles are utilized or employed by registering with the sheriff in writing 
prior to such use and including in such registration: 

(i) The business name and address of the owner of the articles; 

(ii) The name, address and local address of the custodian; 

(hi) The location of the job site where such articles shall be employed; 

(iv) In the event subject articles will not be in the immediate 
possession of the custodian, the custodian shall advise the sheriff of the 
specific location where such articles are left or stored; 

(v) Whenever business operations subject to this section or the 
storage of articles subject to this section occur within an incorporated 
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municipality, the mayor or chief of police shall also be notified as required 
by this subsection. 

(4) Any person who fails to comply with the provisions of subsection (3) of 
this section shall, upon conviction thereof, be punished by imprisonment in the 
state penitentiary for a term not to exceed one (1) year or by a fine in an 
amount not to exceed Ten Thousand Dollars ($10,000.00), or by both. 

(5) The provisions of subsections (3) and (4) of this section are supplemen- 
tal to any other statutory provision, ordinances of local governments or 
liabilities or duties otherwise imposed by law. 

SOURCES: Codes, 1942, § 2143.5; Laws, 1947, 2nd Ex. ch. 6, §§ 1, 2; Laws, 1986, 
ch. 385; Laws, 2000, ch. 538, § 1, eff from and after July 1, 2000. 

Cross References — Regulation of explosives, see §§ 45-13-101 et seq. 
Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

RESEARCH REFERENCES 



ALR. Possession of bomb, Molotov cock- 
tail, or similar device as criminal offense. 
42 A.L.R.3d 1230. 

Lawfulness of warrantless search of 
purse or wallet of person arrested or sus- 
pected of crime. 29 A.L.R.4th 771. 

Propriety of search of nonoccupant visi- 
tor's belongings pursuant to warrant is- 
sued for another's premises. 51 A.L.R.5th 
375. 

Admissibility of evidence discovered in 
search of adult defendant's property or 



residence authorized by defendant's mi- 
nor child — state cases. 51 A.L.R.5th 425. 

What circumstances fall within "inevi- 
table discovery" exception to rule preclud- 
ing admission, in criminal case, of evi- 
dence obtained in violation of Federal 
Constitution. 81 A.L.R. Fed. 331. 

Am Jur. 31A Am. Jur 2d, Explosions 
and Explosives §§ 174 et seq. 



§ 97-37-25. Explosives and weapons of mass destruction; un- 
lawful use. 

It shall be unlawful for any person at any time to bomb, or to plant or place 
any bomb, or other explosive matter or chemical, biological or other weapons of 
mass destruction or thing in, upon or near any building, residence, ship, vessel, 
boat, railroad station, railroad car or coach, bus station, or depot, bus, truck, 
aircraft, or other vehicle, gas and oil stations and pipelines, radio station or 
radio equipment or other means of communication, warehouse or any electric 
plant or water plant, telephone exchange or any of the lines belonging thereto, 
wherein a person or persons are located or being transported, or where there 
is being manufactured, stored, assembled or shipped or in the preparation of 
shipment any goods, wares, merchandise or anything of value, with the 
felonious intent to hurt or harm any person or property, and upon conviction 
thereof shall be imprisoned for life in the State Penitentiary if the penalty is so 
fixed by the jury; and in cases where the jury fails to fix the penalty at 
imprisonment for life in the State Penitentiary the court shall fix the penalty 
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at imprisonment in the State Penitentiary for any term as the court, in its 
discretion, may determine, but not to be less than five (5) years. 

SOURCES: Codes, 1942, § 2143; Laws, 1942, ch. 204; Laws, 1947, 2nd Ex. ch. 7; 
Laws, 1974, ch. 576, § 5; Laws, 2000, ch. 538, § 2; Laws, 2003, ch. 409, § 2, eff 
from and after July 1, 2003. 

Cross References — Regulation of explosives, see §§ 45-13-101 et seq. 

Used explosives or weapons of mass destruction, as provided in this section, defined 
as crime of violence, see § 97-3-2. 

Murder perpetrated by use of bomb or explosive device as constituting capital 
murder, see § 97-3-19. 

Arson at state supported school buildings, see § 97-17-3. 

Penalty for false report of placing bomb, see § 97-37-21. 

Applicability of the Racketeer Influenced and Corrupt Organization Act to this 
section, see §§ 97-43-1 et seq. 

JUDICIAL DECISIONS 



1. In general. 

A capital case is any case where the 
permissible punishment prescribed by the 
legislature is death, even though such 
penalty may not be inflicted since the 
decision of the United States Supreme 
Court in Furman v. Georgia, 408 U.S. 238, 
33 L. Ed. 2d 346, 92 S. Ct. 2726, reh den 
409 U.S. 902, 34 L. Ed. 2d 163, 93 S. Ct. 89 
and on remand 229 Ga 731, 194 SE2d 410. 
Hudson v. McAdory, 268 So. 2d 916 (Miss. 
1972). 

This section [Code 1942, § 2143] makes 
it unlawful for any person to plant any 
bomb or other explosive matter or thing 
near any building where there is being 
stored any goods, wares, merchandise, or 
anything of value, with a felonious intent 
to harm the personal property. Tarrants v. 
State, 236 So. 2d 360 (Miss. 1970), cert, 
denied, 401 U.S. 920, 91 S. Ct. 907, 27 L. 
Ed. 2d 823 (1971). 

It is not necessary that a bomb have a 
fuse or detonating device in order to con- 
stitute a violation of this section [Code 
1942, § 2143]. Tarrants v. State, 236 So. 
2d 360 (Miss. 1970), cert, denied, 401 U.S. 
920, 91 S. Ct. 907, 27 L. Ed. 2d 823 (1971). 

The particular evil sought to be curbed 
by the enactment of this section [Code 
1942, § 2143] was violence to persons or 
property, and the classifying characteris- 
tics of that particular evil is the employ- 
ment or use of bombs or other explosives 
in, upon or near any bus or other objects 



and places designated in the statute as a 
means and place to accomplish the evil. 
Rogers v. State, 228 Miss. 873, 89 So. 2d 
860 (1956). 

The noun "bomb" was intended to des- 
ignate an infernal machine employing ex- 
plosives contrived by criminals to accom- 
plish bodily injury or destruction of 
property. Rogers v. State, 228 Miss. 873, 
89 So. 2d 860 (1956). 

The court is not authorized to limit the 
application of this section [Code 1942, 
§ 2143] to cases where the bus in question 
was carrying passengers on public ways, 
or when there was a strike in progress. 
Rogers v. State, 228 Miss. 873, 89 So. 2d 
860 (1956). 

It is not necessary to hurl, throw or drop 
a bomb onto a bus to constitute the bomb- 
ing of a bus. Rogers v. State, 228 Miss. 
873, 89 So. 2d 860 (1956). 

Where, pursuant to a plan to kill a bus 
driver, the accused attached dynamite to 
an empty bus in such a manner that it 
exploded upon the ignition being turned 
on, and the intended victim was horribly 
injured, the presence of the bus driver at 
the time of the explosion satisfied the 
statutory requirements that the bus must 
be occupied. Rogers v. State, 228 Miss. 
873, 89 So. 2d 860 (1956). 

Where the accused, pursuant to a plan 
to kill a bus driver, attached dynamite to a 
bus in such a manner that it exploded 
upon the ignition being turned on, and the 
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intended victim was horribly maimed, the Code 1942, § 2011. Rogers v. State, 228 
offense came within the purview of this Miss. 873, 89 So. 2d 860 (1956). 
section [Code 1942, § 2143], rather than 

RESEARCH REFERENCES 



ALR. Criminal offense of bomb hoax or 
making false report as to planting of ex- 
plosive. 93 A.L.R.2d 304. 

Recovery of damages for emotional dis- 
tress, fright, and the like, resulting from 
blasting operations. 75 A.L.R.3d 770. 

Jurisdictional basis for prosecution un- 
der 18 USCS § 844(i), making it a federal 



offense to destroy, by means of explosive, 
property used in interstate commerce or 
in any activity affecting interstate com- 
merce. 54 A.L.R. Fed. 752. 

Am Jur. 31A Am. Jur. 2d, Explosions 
and Explosives §§ 167 et seq. 

CJS. 35 C.J.S., Explosives §§ 1 et seq. 



§ 97-37-27. Fireworks; unlawful to explode in certain places. 

It shall be unlawful to explode any fire-crackers, roman candles, sky- 
rockets or any kind of fireworks in any unincorporated town or village in this 
state, within three hundred yards of any railroad depot, and cotton or hay 
warehouse or any cotton-yard. And any one violating the provisions of this 
section shall, upon conviction, before any justice of the peace, be fined not more 
than ten dollars nor less than one dollar, or imprisoned not more than ten days, 
or may be both fined and imprisoned. 

SOURCES: Codes, 1906, § 1171; Hemingway's 1917, § 900; 1930, § 927; 1942, 
§ 2156; Laws, 1896, ch. 169. 

Editor's Note — Pursuant to Miss. Constn., Art. 6, § 171, all reference in the 
Mississippi Code to justice of the peace shall mean justice court judge. 
Cross References — Regulation of fireworks, see §§ 45-13-1 et seq. 

JUDICIAL DECISIONS 

1. In general. thorized under this section [Code 1942, 

Ordinance of incorporated municipality § 2156]. King v. City of Louisville, 207 

prohibiting sale, possession, or control of Miss. 612, 42 So. 2d 813 (1949). 
fireworks within the city limits is unau- 

ATTORNEY GENERAL OPINIONS 

A county board of supervisors has the within three hundred yards of a railroad 

authority to enact regulations allowing depot, cotton or hay warehouse or cotton 

the explosion of fireworks in "unincorpo- yard. Morrow, Jan. 13, 2006, A.G. Op. 

rated towns and villages" which are not 05-0640. 

RESEARCH REFERENCES 

ALR. Validity, construction, and appli- sale, possession, use, or transport of fire- 
cation of state or local laws regulating the works. 48 A.L.R.5th 659. 
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§ 97-37-29. Shooting into dwelling house. 

If any person shall willfully and unlawfully shoot or discharge any pistol, 
shotgun, rifle or firearm of any nature or description into any dwelling house 
or any other building usually occupied by persons, whether actually occupied 
or not, he shall be guilty of a felony whether or not anybody be injured thereby 
and, on conviction thereof, shall be punished by imprisonment in the state 
penitentiary for a term not to exceed ten (10) years, or by imprisonment in the 
county jail for not more than one (1) year, or by fine of not more than five 
thousand dollars ($5,000.00), or by both such imprisonment and fine, within 
the discretion of the court. 

SOURCES: Codes, 1942, § 2086.5; Laws, 1966, ch. 387, § 1, eff from and after 
passage (approved May 20, 1966). 

Cross References — Shooting into dwelling, as provided in this section, defined as 
crime of violence, see § 97-3-2. 

Carrying deadly weapons, see §§ 97-37-1 et seq. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 

JUDICIAL DECISIONS 



1. In general. 

2. Sentence proper. 

3. Evidence. 

4. Double Jeopardy. 

1. In general. 

Miss. Code Ann. § 97-37-29 should be 
classified as a general intent crime since 
the term "willfully," without more, indi- 
cates the person intended to do the unlaw- 
ful bodily movements: that is, to shoot the 
firearm; there is no further language in 
the statute for an intent to do a further act 
or achieve another consequence, as there 
would be in a specific intent crime. John- 
son v. State, 44 So. 3d 400 (Miss. Ct. App. 
2010). 

Trial court did not abuse its discretion 
by admitting defendant's prior conviction 
of shooting into an occupied dwelling into 
evidence under Miss. R. Evid. 609 because 
he opened the door to the state's questions 
concerning the conviction, as he testified 
that he did not get angry with his loved 
ones and that he, at best, simply walked 
away if he started getting angry; the prior 
conviction involved defendant's shooting 
into his ex-girlfriend's house. White v. 
State, 962 So. 2d 728 (Miss. Ct. App. 
2007). 



Defendant's convictions for murder, 
armed robbery, and shooting into an occu- 
pied dwelling were appropriate because 
the evidence was sufficient: two witnesses 
testified to seeing defendant shoot the 
victim; a witness further testified to ob- 
serving defendant removing the victim's 
clothing and wallet; and a female testified 
to a shot being fired through her front 
door at approximately the time that the 
victim was shot. Conner v. State, 971 So. 
2d 630 (Miss. Ct. App. 2007), writ of cer- 
tiorari denied by 973 So. 2d 244, 2007 
Miss. LEXIS 682 (Miss. 2007). 

Where defendant admitted to firing a 
shot while near or at a victim's front door, 
witnesses saw him at the scene, he threat- 
ened to shoot everyone inside the resi- 
dence, and there were no bullet holes 
there earlier in the day, there was suffi- 
cient evidence to support a conviction un- 
der Miss. Code Ann. § 97-37-29; there- 
fore, a trial court did not err by refusing to 
grant a peremptory instruction or by de- 
nying defendant's motions for a directed 
verdict and judgment notwithstanding 
the verdict and/or a new trial. Miles v. 
State, 956 So. 2d 349 (Miss. Ct. App. 
2007). 

Defendant's convictions for aggravated 
assault and shooting into an occupied 
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dwelling were not against the overwhelm- 
ing weight of the evidence because: (1) the 
victim and a witness testified that they 
told police right away that defendant was 
the shooter; (2) the victim's mother testi- 
fied that one week before the shooting the 
victim's sister and defendant's ex-girl- 
friend called home scared because defen- 
dant had threatened to shoot up the house 
or to set it on fire; (3) the victim's mother 
testified that it was that same week she 
spotted defendant trying to break into the 
home; and (4) defendant's brother-in-law 
testified that defendant admitted that he 
shot the victim. Brown v. State, 986 So. 2d 
308 (Miss. Ct. App. 2006), reversed by, 
remanded by 986 So. 2d 270, 2008 Miss. 
LEXIS 340 (Miss. 2008). 

Trial judge properly refused to direct a 
verdict in defendant's favor where the 
evidence offered by the State was such 
that fair-minded jurors could find defen- 
dant guilty as charged; eyewitnesses tes- 
tified that they had seen the defendant 
kill the victim and shoot into the air and 
gun residue tests indicated that defendant 
had been in the environment of a dis- 
charged weapon. Maxwell v. State, 856 So. 
2d 513 (Miss. Ct. App. 2003), writ of cer- 
tiorari denied by 892 So. 2d 824, 2005 
Miss. LEXIS 11 (Miss. 2005). 

Having been indicted separately for 
both murder, under § 97-3-19, and for 
felony of shooting into occupied building, 
under this section, defendant who was 
tried on murder indictment alone, and 
who had been convicted only of man- 
slaughter, could not be prosecuted in sec- 
ond trial for shooting felony, since, under 
circumstances of case, it was lesser of- 
fense that was included in murder charge. 
Davis v. Herring, 800 F.2d 513 (5th Cir. 
1986). 

When defendant has been tried for mur- 
der and convicted oflesser offense of man- 
slaughter, subsequent indictment for 
separate felony of shooting into occupied 
building based on same criminal episode 
is barred on double jeopardy grounds. 
Davis v. Herring, 800 F.2d 513 (5th Cir. 
1986). 

The evidence was sufficient to support a 
conviction of shooting into a building usu- 
ally occupied by other people under this 
section where there was overwhelming 



evidence that shot gun pellets went into 
the exterior of a door to a motel room; the 
meaning and intention of the statute were 
met even though there was no evidence as 
to the condition of the inside of the door. 
May v. State, 569 So. 2d 1188 (Miss. 1990). 

The offenses of aggravated assault un- 
der § 97-3-7 and shooting into a dwelling 
house under this section did not constitute 
the "same offense" for double jeopardy 
purposes where at least 18 shots were 
fired into the house and the victim was not 
struck with all 18 shots; the 2 statutes 
require proof of different facts in that 
shooting into a dwelling house is not re- 
quired to establish an aggravated assault, 
and neither injury nor attempt to injure is 
required to prove the offense of shooting 
into a dwelling house. Shook v. State, 552 
So. 2d 841 (Miss. 1989). 

Defendant accused of shooting into oc- 
cupied building is not deprived of fair and 
impartial trial by improper admission of 
testimony concerning threats made to 
chief prosecuting witness and witness' 
family and employees, as well as improper 
hearsay testimony as to police chief's 
opinion of reason for shooting; testimony 
by eyewitness that defendant participated 
in crime and evidence that gun used was 
found in defendant's possession is suffi- 
cient to support conviction. Walker v. 
State, 473 So. 2d 435 (Miss. 1985). 

Conviction for shooting into occupied 
dwelling may not be based upon practi- 
cally unsupported testimony of witness 
whose story is constantly changing, par- 
ticularly in case which also involves pos- 
sible perjury, inadequate instructions and 
possibility of illicit attempts to influence 
jury. Rainer v. State, 473 So. 2d 172 (Miss. 
1985). 

Evidence offered pursuant to a void in- 
dictment returned under this section 
[Code 1942, § 2086.5] would be sufficient, 
were the indictment not void, to with- 
stand a motion by the defendants for a 
directed verdict. Whitney v. State, 205 So. 
2d 284 (Miss. 1967). 

2. Sentence proper. 

Inmate was not entitled to post-convic- 
tion relief simply because he was sen- 
tenced to 10 years for the shooting into a 
dwelling house, which was the maximum 
sentence, even though he was a first time 
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offender, because sentences were gener- 
ally upheld on appeal if they were within 
the statutory range. Johnson v. State, 908 
So. 2d 900 (Miss. Ct. App. 2005). 

3. Evidence. 

Defendant's conviction for shooting into 
a dwelling house was appropriate because 
the testimony showed that defendant will- 
fully and unlawfully fired the weapon in 
the direction of the trailer and struck it. 
The proof also showed that defendant was 
aiming at the victim, who was standing in 
front of the trailer. Johnson v. State, 44 
So. 3d 400 (Miss. Ct. App. 2010). 

Defendant's conviction for shooting into 
a dwelling house was appropriate because 
the appellate court rejected defendant's 
contention that "willfully" in Miss. Code 
Ann. § 97-37-29 must be interpreted to 
mean that he had to have the specific 
intent to shoot into the trailer. Defendant 
was presumed to have known that when 
he attempted to shoot the victim while the 
fight ensued in front of the trailer, a natu- 
ral probable result of this illegal act was 
the possibility of shooting into the trailer. 
Johnson v. State, 44 So. 3d 400 (Miss. Ct. 
App. 2010). 



Although defendant, who was convicted 
of murder while engaged in the crime of 
drive-by shooting and for shooting into an 
occupied dwelling, argued that the State 
failed to prove that he willfully discharged 
a pistol into a dwelling, the evidence am- 
ply supported the jury's finding that de- 
fendant willfully shot into an occupied 
dwelling. Two witnesses testified that de- 
fendant expressed his intent to shoot at 
the victim's house and that he admitted 
shooting the victim, and the victim's girl- 
friend identified defendant's voice during 
an altercation that took place outside the 
victim's home immediately prior to the 
shooting. Boyd v. State, 977 So. 2d 329 
(Miss. 2008). 

4. Double Jeopardy. 

Defendant's convictions for murder and 
for shooting into an occupied dwelling did 
not violate the double jeopardy clause of 
the Fifth Amendment. In order to convict 
defendant for shooting into an occupied 
dwelling, the State was required to prove 
that defendant shot into a dwelling house, 
but no such showing was required to con- 
vict defendant under the felony-murder 
statute. Boyd v. State, 977 So. 2d 329 
(Miss. 2008). 



RESEARCH REFERENCES 

Am Jur. 6 Am. Jur. 2d, Assault and 13 Am. Jur. Trials 465, Defending Minor 
Battery §§ 37 et seq. Felony Cases §§ 1 et seq. 

79 Am. Jur. 2d, Weapons § 32. 

§ 97-37-30. Willful discharge of a firearm toward the dwelling 
of another causing damage to property or domesticated 
animal or livestock. 

A person who willfully discharges his firearm toward the dwelling of 
another, causing property damage to the dwelling or any domesticated animal 
or livestock, is guilty of a misdemeanor punishable by a fine of not more than 
One Thousand Dollars ($1,000.00) or imprisonment not exceeding twelve (12) 
months in the county jail, or both. 

SOURCES: Laws, 2010, ch. 523, § 1, eff from and after July 1, 2010. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 
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§ 97-37-31. Silencers on firearms; armor piercing ammuni- 
tion; manufacture, sale, possession or use unlawful. 

It shall be unlawful for any person, persons, corporation or manufacturing 
establishment, not duly authorized under federal law, to make, manufacture, 
sell or possess any instrument or device which, if used on firearms of any kind, 
will arrest or muffle the report of said firearm when shot or fired or armor 
piercing ammunition as defined in federal law. Any person violating this 
section shall be guilty of a misdemeanor and, upon conviction, shall be fined 
not more than Five Hundred Dollars ($500.00), or imprisoned in the peniten- 
tiary not more than thirty (30) days, or both. All such instruments or devices 
shall be registered with the Department of Public Safety and any law 
enforcement agency in possession of such instruments or devices shall submit 
an annual inventory of such instruments and devices to the Department of 
Public Safety. The Commissioner of Public Safety shall document the informa- 
tion required by this section. 

SOURCES: Codes, Hemingway's 1917, §§ 1110 et seq.; 1930, § 1139; 1942, § 2376; 
Laws, 1910, ch. 139; Laws, 2000, ch. 496, § 1, eff from and after July 1, 2000. 

Cross References — Carrying of deadly weapons, see §§ 97-37-1 et seq. 
Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any misdemeanor violation, see § 99-19-73. 

ATTORNEY GENERAL OPINIONS 

It is unlawful to manufacture, sell, pos- person has a federal permit to do so. Head, 
sess, or use any silencer or suppressor for November 20, 1998, A.G. Op. #98-0619. 
use with a firearm in the state even if a 

§ 97-37-33. Toy pistols; sale of pistol or cartridges prohibited; 
cap pistols excepted. 

If any person shall sell, or offer, or expose for sale any toy pistol, or 
cartridges, or other contrivance by which such pistols are fired or made to 
cause an explosion, he shall be guilty of a misdemeanor, and, upon conviction, 
shall be punished by a fine of not less than five dollars nor more than 
twenty-five dollars, or by imprisonment in the county jail not less than three 
days nor more than thirty days, or both. 

It is expressly provided, however, that nothing herein shall be construed to 
prohibit the sale, or offering, or exposure for sale of any toy cap pistols, or other 
devices, in which paper caps manufactured in accordance with United States 
Interstate Commerce Commission regulations for packing or shipping of toy 
paper caps are used or exploded, and the sale of such toy cap pistols is hereby 
declared to be permissible. 

SOURCES: Codes, 1892, § 1247; 1906, § 1322; Hemingway's 1917, § 1055; 1930, 
§ 1086; 1942, § 2319; Laws, 1884, p. 82; Laws, 1952, ch. 257. 
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Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 

§ 97-37-35, Stolen firearms; possession, receipt, acquisition 
or disposal; offense; punishment. 

(1) It is unlawful for any person knowingly or intentionally to possess, 
receive, retain, acquire or obtain possession or dispose of a stolen firearm or 
attempt to possess, receive, retain, acquire or obtain possession or dispose of a 
stolen firearm. 

(2) It is unlawful for any person knowingly or intentionally to sell, deliver 
or transfer a stolen firearm or attempt to sell, deliver or transfer a stolen 
firearm. 

(3) Any person convicted of violating this section shall be guilty of a felony 
and shall be punished as follows: 

(a) For the first conviction, punishment by commitment to the Depart- 
ment of Corrections for five (5) years; 

(b) For the second and subsequent convictions, the offense shall be 
considered trafficking in stolen firearms punishable by commitment to the 
Department of Corrections for not less than fifteen (15) years. 

(c) For a conviction where the offender possesses two (2) or more stolen 
firearms, the offense shall be considered trafficking in stolen firearms 
punishable by commitment to the Department of Corrections for not less 
than fifteen (15) years. 

(4) Any person who commits or attempts to commit any other crime while 
in possession of a stolen firearm shall be guilty of a separate felony of 
possession of a stolen firearm under this section and, upon conviction thereof, 
shall be punished by commitment to the Department of Corrections for five (5) 
years, such term to run consecutively and not concurrently with any other 
sentence of incarceration. 

SOURCES: Laws, 1998, ch. 431, § 1, eff from and after July 1, 1998. 

JUDICIAL DECISIONS 



1.-2. [Reserved for future use] . 

3. Evidence. 

4. Overwhelming weight of evidence. 

5. Sentence. 

1.-2. [Reserved for future use]. 

3. Evidence. 

Defendant's argument that the State 
failed to prove that he knew the firearm 
he used in the shootings was stolen and 
thus, that his conviction for possession of 
a stolen firearm was improper, was with- 
out merit, Miss. Code Ann. § 97-37-35(1). 
The jury heard the informant testify that 
he gave defendant a pistol in exchange for 



crack cocaine and the informant testified 
that defendant knew the pistol was stolen 
and that defendant was trying to sell it 
quickly because it was a stolen gun. 
Mayers v. State, 42 So. 3d 33 (Miss. Ct. 
App. 2010), writ of certiorari denied by 42 
So. 3d 24, 2010 Miss. LEXIS 437 (Miss. 
2010). 

To convict a defendant of trafficking in 
stolen firearms, the State did not need to 
enter the actual firearms into evidence as 
(1) there was no best evidence rule with 
regard to physical evidence that was not 
writings, recordings, or photographs; (2) 
requiring the State to offer actual fire- 
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arms into evidence would impose a high 
burden on prosecutors and the courts in 
cases where there were large quantities of 
physical evidence; and (3) the State satis- 
fied the relevancy and authentication re- 
quirements permitting the photographs of 
the firearms to be introduced into evi- 
dence. Riley v. State, 1 So. 3d 877 (Miss. 
Ct. App. 2008), writ of certiorari denied by 
999 So. 2d 1280, 2009 Miss. LEXIS 18 
(Miss. 2009). 

4. Overwhelming weight of evidence. 

Guilty verdict was not against the over- 
whelming weight of the evidence because 
(1) the testimony of defendant's accom- 
plice was reasonable, consistent, and sub- 
stantially uncontradicted; (2) the jury re- 
ceived a cautionary instruction relating to 
the manner in which the accomplice testi- 
mony should be viewed; (3) the accom- 
plice's testimony that defendant knew the 
firearms were stolen was corroborated be- 
cause defendant told the investigators 



that he had nothing to do with the bur- 
glaries and only pointed out places where 
guns were sold; and (4) one of the buyers 
testified that defendant sold the guns to 
him. Riley v. State, 1 So. 3d 877 (Miss. Ct. 
App. 2008), writ of certiorari denied by 
999 So. 2d 1280, 2009 Miss. LEXIS 18 
(Miss. 2009). 

5. Sentence. 

Defendant's 30-year sentence for each 
count of trafficking in stolen firearms was 
not unconstitutionally disproportionate to 
the crime committed because (1) it was 
within the statutory guidelines, which the 
legislature created as a matter of public 
policy; (2) it was below the potential life 
sentence he could have received; and (3) it 
was not grossly disproportionate to the 
crime he committed. Riley v. State, 1 So. 
3d 877 (Miss. Ct. App. 2008), writ of cer- 
tiorari denied by 999 So. 2d 1280, 2009 
Miss. LEXIS 18 (Miss. 2009). 



§ 97-37-37. Enhanced penalty for use of firearm during com- 
mission of felony. 

(1) Except to the extent that a greater minimum sentence is otherwise 
provided by any other provision of law, any person who uses or displays a 
firearm during the commission of any felony shall, in addition to the punish- 
ment provided for such felony, be sentenced to an additional term of impris- 
onment in the custody of the Department of Corrections of five (5) years, which 
sentence shall not be reduced or suspended. 

(2) Except to the extent that a greater minimum sentence is otherwise 
provided by any other provision of law, any convicted felon who uses or displays 
a firearm during the commission of any felony shall, in addition to the 
punishment provided for such felony, be sentenced to an additional term of 
imprisonment in the custody of the Department of Corrections of ten (10) 
years, to run consecutively, not concurrently, which sentence shall not be 
reduced or suspended. 



SOURCES: Laws, 2004, ch. 392, § 1; Laws, 2007, ch. 323, § 1, eff from and after 
July 1, 2007. 



JUDICIAL DECISIONS 



1. Applicability. 1. Applicability. 

2. Double jeopardy. Because defendant was not convicted of 

3. Evidence. any charge involving the use and display 

4. Jury trial. of the firearm and the jury was not in- 
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structed to determine if defendant had 
used or displayed the firearm that he 
possessed in the commission of a felony, 
the circuit court erroneously used a fact 
that had not been determined by the jury 
to enhance his sentence beyond the statu- 
tory maximum. Johnson v. State, 132 So. 
3d 616 (Miss. Ct. App. 2013). 

Because no authority holds that the 
indictment must make reference to the 
enhancement statute, and the statute 
specifying what the indictment must con- 
tain does not require such inclusion, and 
because the counts in the indictment al- 
leged that defendant committed an aggra- 
vated assault by shooting the victim in the 
back with a firearm and that he was a 
convicted felon in unlawful possession of a 
firearm, there was no unfair surprise re- 
garding defendant's sentence enhance- 
ment, and the enhanced portion of his 
sentence was legal. Sallie v. State, — So. 
3d — , 2013 Miss. App. LEXIS 833 (Miss. 
Ct. App. Dec. 3, 2013). 

Trial court erred in enhancing defen- 
dant's sentence for using a firearm during 
the commission of a felony because the 
jury did not specifically find defendant 
guilty of using a firearm in the commis- 
sion of the crime of manslaughter; be- 
cause the fact that defendant used a fire- 
arm during the commission of the felony 
crime of manslaughter could be inferred 
only from the evidence, not the jury's 
findings, the trial court was not permitted 
to enhance defendant's sentence. Waits v. 
State, 119 So. 3d 1024 (Miss. 2013). 

Defendant's enhanced sentences for his 
convictions of aggravated assault on law 
enforcement officers were inappropriate 
because he should have been sentenced 
under Miss. Code Ann. § 97-37-37(1), 
which became effective on July 1, 2004 
and which was in effect at the time his 
crime was committed. Instead, he was 
incorrectly sentenced under Miss. Code 
Ann. § 97-37-37(2), which was not in ef- 
fect at the time his crime was committed. 
Mayers v. State, 42 So. 3d 33 (Miss. Ct. 
App. 2010), writ of certiorari denied by 42 
So. 3d 24, 2010 Miss. LEXIS 437 (Miss. 
2010). 

2. Double jeopardy. 

Same elements test did not apply be- 
cause the statute is a sentence enhance- 



ment, not a separate crime, and thus 
defendant's double jeopardy claim related 
to his conviction of possession of a firearm 
by a felon was without merit. Stewart v. 
State, 131 So. 3d 569 (Miss. 2014). 

Defendant's sentence enhancement did 
not give rise to a double jeopardy claim. 
Clark v. State, 127 So. 3d 292 (Miss. Ct. 
App. 2013). 

Defendant's sentence enhancement for 
using a firearm in the commission of a 
felony, to wit, aggravated assault, did not 
violate principles of double jeopardy be- 
cause the legislature clearly intended an 
additional term of imprisonment be ap- 
plied cumulatively to the underlying of- 
fense. Wansley v. State, 114 So. 3d 793 
(Miss. Ct. App. 2013), writ of certiorari 
denied by 127 So. 3d 1115, 2013 Miss. 
LEXIS 655 (Miss. 2013). 

Miss. Code Ann. § 97-37-37(2) merely 
imposes an elevated sentence for use or 
display of a firearm during the commis- 
sion of a felony, and it does not delineate 
an independent substantive offense in vio- 
lation of double jeopardy protections. 
Lewis v. State, 112 So. 3d 1092 (Miss. Ct. 
App. 2013). 

Defendant's argument that the applica- 
tion of Miss. Code Ann. § 97-37-37 consti- 
tuted double jeopardy because it required 
proof of the same elements as the under- 
lying crimes was procedurally barred be- 
cause it was not raised at trial. Notwith- 
standing the procedural bar, the 
argument was without merit because the 
statute was clearly a sentence enhance- 
ment and did not set out separate ele- 
ments of the underlying felony. Mayers v. 
State, 42 So. 3d 33 (Miss. Ct. App. 2010), 
writ of certiorari denied by 42 So. 3d 24, 
2010 Miss. LEXIS 437 (Miss. 2010). 

3. Evidence. 

Trial court improperly applied a sen- 
tence enhancement because there was in- 
sufficient evidence showing that defen- 
dant used or displayed a firearm during 
the commission of a felony. The evidence 
reflected that defendant merely possessed 
the gun, but the trial court incorrectly 
determined that possession alone consti- 
tuted use or display. Clark v. State, 127 
So. 3d 292 (Miss. Ct. App. 2013). 

4. Jury trial. 

Trial court's application of a sentencing 
enhancement violated defendant's right to 



1301 



§ 97-37-101 



Crimes 



a trial by jury because defendant was not weapon by a felon, but did not find that 

found to be guilty of every element of the defendant used the firearm during the 

crime beyond a reasonable doubt. The jury commission of the felony. Clark v. State, 

found defendant guilty of possession of a 127 So. 3d 292 (Miss. Ct. App. 2013). 

HONESTY IN PURCHASING FIREARMS ACT 

Sec. 

97-37-101. Short title. 
97-37-103. Definition. 

97-37-105. Crime of soliciting, persuading, encouraging or enticing illegal sale of 
firearms or ammunition; crime of providing false information to licensed 
dealer or private seller of firearms or ammunition. 

§ 97-37-101. Short title. 

Sections 97-37-101 through 97-37-105 shall be known and may be cited as 
the "Honesty in Purchasing Firearms Act." 

SOURCES: Laws, 2012, ch. 494, § 1, eff from and after July 1, 2012. 

§ 97-37-103. Definition. 

For purposes of Sections 97-37-101 through 97-37-105: 

(a) "Licensed dealer" means a person who is licensed pursuant to 18 
USCS, Section 923, to engage in the business of dealing in firearms. 

(b) "Private seller" means a person who sells or offers for sale any 
firearm or ammunition. 

(c) "Ammunition" means any cartridge, shell or projectile designed for 
use in a firearm. 

(d) "Materially false information" means information that portrays an 
illegal transaction as legal or a legal transaction as illegal. 

SOURCES: Laws, 2012, ch. 494, § 2, eff from and after July 1, 2012. 

Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected an error in the introductory paragraph by substituting "Sections 97-37-101 
through 97-37-105" for "this section." The Joint Committee ratified the correction at its 
August 16, 2012, meeting. 

Pursuant to Section 1-1-109, the Joint Legislative Committee on Compilation, 
Revision and Publication of Legislation corrected an error in this section by deleting the 
subsection (1) designation preceding the first paragraph. The Joint Committee ratified 
the correction at its August 1, 2013, meeting. 
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§ 97-37-105. Crime of soliciting, persuading, encouraging or 
enticing illegal sale of firearms or ammunition; crime of 
providing false information to licensed dealer or private 
seller of firearms or ammunition. 

(1) Any person who knowingly solicits, persuades, encourages or entices a 
licensed dealer or private seller of firearms or ammunition to transfer a 
firearm or ammunition under circumstances which the person knows would 
violate the laws of this state or the United States is guilty of a felony 

(2) Any person who provides to a licensed dealer or private seller of 
firearms or ammunition what the person knows to be materially false infor- 
mation with intent to deceive the dealer or seller about the legality of a 
transfer of a firearm or ammunition is guilty of a felony. 

(3) Any person found guilty of violating the provisions of this section shall 
be punished by a fine not exceeding Five Thousand Dollars ($5,000.00) or 
imprisoned in the custody of the Department of Corrections for not more than 
three (3) years, or both. 

(4) This section does not apply to a law enforcement officer acting in the 
officer's official capacity or to a person acting at the direction of a law 
enforcement officer. 

SOURCES: Laws, 2012, ch. 494, § 3, eff from and after July 1, 2012. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any felony violation, see § 99-19-73. 
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Sec. 

97-39-1. 



Giving, accepting, or carrying challenge; advising, attending or aiding 
duel; penalty. 
Further penalties. 

Leaving the state for purposes of duel. 

Posting or publishing or vilifying another. 

Arrest of person about to engage in duel; peace bond. 

Fighting in public place with deadly weapon, or seconding such a fight; 

penalty. 



97-39-3. 
97-39-5. 
97-39-7. 
97-39-9. 
97-39-11 



§ 97-39-1. Giving, accepting, or carrying challenge; advising, 
attending or aiding duel; penalty. 

Every person who shall challenge another to fight a duel, or who shall 
send, deliver, or cause to be delivered, any written or verbal message 
purporting or intended to be such challenge, or who shall accept any such 
challenge or message, or who shall knowingly carry or deliver any such 
message or challenge, or who shall be present at the time of fighting any duel 
with deadly weapons, either as second, aid, or surgeon, or who shall advise or 
give assistance to such duel, shall, on conviction thereof, be fined in a sum not 
less than three hundred dollars nor exceeding one thousand dollars, or be 
imprisoned not less than six months in the county jail, or both. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 9(1); 1857, ch. 64, art. 51; 1871, 
§ 2531; 1880, § 2745; 1892, § 1036; 1906, § 1114; Hemingway's 1917, § 840; 
1930, § 865; 1942, § 2091. 

Cross References — Compelling one duelist to testify against another, see § 99- 



CJS. 28 C.J.S., Dueling §§ 1 et seq. 

§ 97-39-3. Further penalties. 

If any person shall fight a duel, or give or accept a challenge to fight a duel, 
or knowingly carry or deliver such challenge or the acceptance thereof, or be 
second to either party to any duel, whether such act be done in the state or out 
of it, or who shall go out of the state to fight a duel, or to assist in the same as 
second, or to send, accept, or carry a challenge, shall be disqualified from 
holding any office, be disenfranchised, and incapable of holding or being 
elected to any post of honor, profit or emolument, civil or military, under the 
constitution and laws of this state; and the appointment of any such person to 
office, as also all votes given to any such person, are illegal, and none of the 
votes given to such person for any office shall be taken or counted. 



17-23. 



RESEARCH REFERENCES 
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SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 9(2); 1857, ch. 64, art. 52; 1871, 
§ 2532; 1880, § 2746; 1892, § 1037; 1906, § 1115; Hemingway's 1917, § 841; 
1930, § 866; 1942, § 2092. 

Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected a typographical error in this section. The word "disfranchised" was changed to 
"disenfranchised". The Joint Committee ratified the correction at its December 3, 1996 
meeting. 

Cross References — Prosecution for murder for death in this state of person 
mortally wounded in duel out of state, see § 97-3-23. 

RESEARCH REFERENCES 

CJS. 28 C.J.S., Dueling §§ 1 et seq. 

§ 97-39-5. Leaving the state for purposes of duel. 

If any person shall send, deliver, or cause to be sent or delivered, any 
challenge, written or verbal, in this state, to any person to fight a duel out of 
this state, or shall leave this state to fight a duel out of the same, or shall accept 
such challenge out of this state, and shall leave this state for the purpose of 
fighting a duel; or if any person shall leave this state for the purpose of 
sending, accepting, or bearing a challenge, or the acceptance thereof, to fight a 
duel or shall knowingly bear any challenge, or be concerned as second, aid, or 
surgeon, of either party, without this state, the person so offending shall be 
subject to the like punishment as is provided in Sections 97-39-1 and 97-39-3. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 9(4); 1857, ch. 64, art. 53; 1871, 
§ 2533; 1880, § 2747; 1892, § 1038; 1906, § 1116; Hemingway's 1917, § 842; 
1930, § 867; 1942, § 2093. 

Cross References — Prosecution for murder for death in this state of person 
mortally wounded in duel out of state, see § 97-3-23. 

RESEARCH REFERENCES 

CJS. 28 C.J.S., Dueling §§ 1 et seq. 

§ 97-39-7. Posting or publishing or vilifying another. 

If any person shall post or publish another for not fighting a duel or for not 
sending or accepting a challenge to fight a duel, or shall use any reproachful or 
contemptuous language, whether oral, written, or printed, to or concerning 
another for not accepting or sending a challenge to fight a duel, or with intent 
to provoke a duel, he shall be guilty of a misdemeanor and be punished 
accordingly 

SOURCES: Codes, 1880, § 2748; 1892, § 1039; 1906, § 1117; Hemingway's 1917, 
§ 843; 1930, § 868; 1942, § 2094. 
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Cross References — Criminal libel, see §§ 97-3-55, 97-3-57. 

RESEARCH REFERENCES 
CJS. 28 C.J.S., Dueling §§ 1 et seq. 

§ 97-39-9. Arrest of person about to engage in duel; peace 
bond. 

Any person, being about to violate the provisions of this chapter against 
dueling, may be arrested, and be required by any conservator of the peace to 
furnish bail to keep the peace and not violate the law against dueling for the 
period of two years. In default of such bail, or on giving bail, he shall be dealt 
with as provided in other cases of security to keep the peace, and all the 
provisions of the statute on that subject shall apply to bail as herein provided 
for. 

SOURCES: Codes, 1880, § 2749; 1892, § 1040; 1906, § 1118; Hemingway's 1917, 
§ 844; 1930, § 869; 1942, § 2095. 

Cross References — Peace bonds, see §§ 99-23-1 et seq. 

RESEARCH REFERENCES 

CJS. 28 C.J.S., Dueling §§ 1 et seq. 

§ 97-39-11. Fighting in public place with deadly weapon, or 
seconding such a fight; penalty. 

If any person shall be guilty of fighting in any city, town, village, or other 
public place, and shall in such fight use any rifle, shotgun, sword, sword-cane, 
pistol, dirk, bowie-knife, dirk-knife, or any other deadly weapon, or if any 
person shall be second or aid in such fight, the person so offending shall be 
fined not less than three hundred dollars, and shall be imprisoned not less 
than three months; and if any person shall be killed in such fight, the person 
so killing the other may be prosecuted and convicted as in other cases of 
murder. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 9(5); 1857, ch. 64, art. 54; 1871, 
§ 2534; 1880, § 2750; 1892, § 1041; 1906, § 1119; Hemingway's 1917, § 845; 
1930, § 870; 1942, § 2096. 

Cross References — Carrying deadly weapon, see §§ 97-37-1 et seq. 

JUDICIAL DECISIONS 

1. In general. against dueling. It does not deprive one of 

This section [Code 1942, § 2096] is de- the right to defend himself by repelling an 

signed to punish fighting willingly in a attack. Hunter v. State, 62 Miss. 540 

public place. It is a part of the legislation (1885). 
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RESEARCH REFERENCES 



ALR. Fact that gun was unloaded as A.L.R.4th 507. 
affecting criminal responsibility. 68 CJS. 28 C.J.S., Dueling §§ 1 et seq. 
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Sec. 

97-41-1. Living creatures not to be cruelly treated. 

97-41-2. Authority to seize maltreated, neglected, or abandoned animals. 

97-41-3. Authority to kill injured, neglected, etc. animals other than dogs or cats; 

authorization to euthanize injured, diseased, etc. dog or cat under 

certain circumstances; immunity of persons acting in good faith and 

without malice pursuant to section. 
97-41-5. Carrying creature other than dog or cat in a cruel manner. 

97-41-7. Confining creatures other than dogs or cats without food or water. 

97-41-9. Failure of owner or custodian to provide sustenance to creatures other 

than dogs or cats. 
97-41-11. Fighting animals or cocks. 
97-41-13. Penalty for violating certain sections. 

97-41-15. Malicious or mischievous injury to livestock; penalty; restitution. 

97-41-16. Mississippi Dog and Cat Pet Protection Law of 2011; legislative intent; 

simple cruelty; aggravated cruelty; penalty; restitution; activities not 
constituting cruelty to dog or cat; immunity for good faith reporting of 
suspected cruelty; registration of organizations that have purpose of 
protection of or prevention of cruelty to dogs and cats. 

97-41-17. Poisons; administering to animals. 

97-41-18. Prohibition against intentionally conducting fight between canine and 

hog; exceptions; penalties. 
97-41-19. Dog fights. 

97-41-21. Harassment of guide, leader, hearing, service or support dogs; penalties. 
97-41-23. Injury and killing of public service animals; penalties. 



§ 97-41-1. Living creatures not to be cruelly treated. 

Except as otherwise provided in Section 97-41-16 for a dog or cat, if any 
person shall intentionally or with criminal negligence override, overdrive, 
overload, torture, torment, unjustifiably injure, deprive of necessary suste- 
nance, food, or drink; or cruelly beat or needlessly mutilate; or cause or procure 
to be overridden, overdriven, overloaded, tortured, unjustifiably injured, 
tormented, or deprived of necessary sustenance, food or drink; or to be cruelly 
beaten or needlessly mutilated or killed, any living creature, every such 
offender shall, for every offense, be guilty of a misdemeanor. 

SOURCES: Codes, 1880, § 804; 1892, § 1014; 1906, § 1091; Hemingway's 1917, 
§ 817; 1930, § 841; 1942, § 2067; Laws, 2011, ch. 536, § 2, eff from and after 
passage (approved Apr. 26, 2011.) 

Cross References — Livestock laws, see §§ 69-13-1 et seq. 
Care and disposition of glandered animal, see § 97-27-7. 
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JUDICIAL DECISIONS 



1. In general. 

Miss. Code Ann. § 97-41-1, under which 
defendant was convicted of animal cruelty, 
was unconstitutionally vague; it lacked 
words of intent, and left defendant no 
room for discretion in deciding whether he 
would be able to heal his horse without 



having to destroy it. Davis v. State, 806 
So. 2d 1098 (Miss. 2001). 

One merely riding with and paying a 
fare to another, who hired a team, cannot 
be convicted of cruelty to the team in 
overloading and overdriving. Strickland v. 
State, 81 Miss. 134, 32 So. 921 (1902). 



RESEARCH REFERENCES 



ALR. What constitutes statutory of- 
fense of cruelty to animals. 82 A.L.R.2d 
794. 

Applicability of state animal cruelty 
statute to medical or scientific experimen- 
tation employing animals. 42 A.L.R.4th 
860. 

Cat a subject to larceny. 55 A.L.R.4th 
1080. 

What constitutes offense of cruelty to 
animals — modern cases. 6 A.L.R.5th 733. 

Challenges to Pre-and Post-Conviction 
Forfeitures and to Postconviction Restitu- 



tion Under Animal Cruelty Statutes. 70 
A.L.R.6th 329. 

Validity, construction, and application 
of Animal Welfare Act (7 USCS §§ 2131 et 
seq). 36 A.L.R. Fed. 627. 

Am Jur. 4 Am. Jur. 2d, Animals §§ 23 
et seq. 

37 Am. Jur. Proof of Facts 2d 711, Jus- 
tifiable Destruction of Animal. 

CJS. 3B C.J.S., Animals §§ 198 et seq. 



§ 97-41-2. Authority to seize maltreated, neglected, or aban- 
doned animals. 

(1) All courts in the State of Mississippi may order the seizure of an 
animal by a law enforcement agency, for its care and protection upon a finding 
of probable cause to believe said animal is being cruelly treated, neglected or 
abandoned. Such probable cause may be established upon sworn testimony of 
any person who has witnessed the condition of said animal. The court may 
appoint an animal control agency, agent of an animal shelter organization, 
veterinarian or other person as temporary custodian for the said animal, 
pending final disposition of the animal pursuant to this section. Such tempo- 
rary custodian shall directly contract and be responsible for any care rendered 
to such animal, and may make arrangements for such care as may be 
necessary Upon seizure of an animal, the law enforcement agency responsible 
for removal of the animal shall serve notice upon the owner of the animal, if 
possible, and shall also post prominently a notice to the owner or custodian to 
inform such person that the animal has been seized. Such process and notice 
shall contain a description of the animal seized, the date seized, the name of 
the law enforcement agency seizing the animal, the name of the temporary 
custodian, if known at the time, and shall include a copy of the order of the 
court authorizing the seizure. 

(2) Within five (5) days of seizure of an animal, the owner of the animal 
may request a hearing in the court ordering the animal to be seized to 
determine whether the owner is able to provide adequately for the animal and 
is fit to have custody of the animal. The court shall hold such hearing within 



1309 



§ 97-41-2 



Crimes 



fourteen (14) days of receiving such request. The hearing shall be concluded 
and the court order entered thereon within twenty-one (21) days after the 
hearing is commenced. Upon requesting a hearing, the owner shall have three 
(3) business days to post a bond or security with the court clerk in an amount 
determined by the court to be sufficient to repay all reasonable costs sufficient 
to provide for the animal's care. Failure to post such bond within three (3) days 
shall result in forfeiture of the animal to the court. If the temporary custodian 
has custody of the animal upon the expiration of the bond or security, the 
animal shall be forfeited to the court unless the court orders otherwise. 

(3) In determining the owner's fitness to have custody of an animal, the 
court may consider, among other matters: 

(a) Testimony from law enforcement officers, animal control officers, 
animal protection officials, and other witnesses as to the condition the 
animal was kept in by its owner or custodian. 

(b) Testimony and evidence as to the type and amount of care provided 
to the animal by its owner or custodian. 

(c) Expert testimony as to the proper and reasonable care of the same 
type of animal. 

(d) Testimony from any witnesses as to prior treatment or condition of 
this or other animals in the same custody. 

(e) Violations of laws relating to animal cruelty that the owner or 
custodian has been convicted of prior to the hearing. 

(f) Any other evidence the court considers to be material or relevant. 

(4) Upon proof of costs incurred as a result of the animal's seizure, 
including, but not limited to, animal medical and boarding, the court may 
order that the animal's owner reimburse the temporary custodian for such 
costs. Alien for authorized expenses is hereby created upon all animals seized 
under this section, and shall have priority to any other lien on such animal. 

(5) If the court finds the owner of the animal is unable or unfit to 
adequately provide for the animal, or that the animal is severely injured, 
diseased, or suffering, and, therefore, not likely to recover, the court may order 
that the animal be permanently forfeited and released to an animal control 
agency, animal protection organization or to the appropriate entity to be 
euthanized or the court may order that such animal be sold at public sale in the 
manner now provided for judicial sales; any proceeds from such sale shall go 
first toward the payment of expenses and costs relating to the care and 
treatment of such animal, and any excess amount shall be paid to the owner of 
the animal. 

(6) Upon notice and hearing as provided in this section, or as a part of any 
preceding conducted under the terms of this section, the court may order that 
other animals in the custody of the owner that were not seized be surrendered 
and further enjoin the owner from having custody of other animals in the 
future. 

(7) If the court determines the owner is able to provide adequately for, and 
have custody of, the animal, the court shall order the animal be claimed and 
removed by the owner within seven (7) days after the date of the order. 
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(8) Nothing in this section shall be construed to prevent or otherwise 
interfere with a law enforcement officer's authority to seize an animal as 
evidence or require court action for the taking into custody and making proper 
disposition of animals as authorized in Sections 21-19-9 and 41-53-11. 

(9) For the purposes of this section the term "animal" or "animals" means 
any feline, exotic animal, canine, horse, mule, jack or jennet. 

SOURCES: Laws, 1997, ch. 575, § 1; Laws, 2001, ch. 497, § 1; Laws, 2003, ch. 357, 
§ 1, eff from and after passage (approved Mar. 12, 2003.) 

Cross References — Justice Courts, see §§ 9-11-2 et seq. 

RESEARCH REFERENCES 

ALR. What constitutes offense of cru- Am Jur. 4 Am. Jur. 2d, Animals §§ 23 
elty to animals — modern cases. 6 et seq. 

A.L.R.5th 733. CJS. 3B C.J.S. Animals § 198 et seq. 

§ 97-41-3. Authority to kill injured, neglected, etc. animals 
other than dogs or cats; authorization to euthanize injured, 
diseased, etc. dog or cat under certain circumstances; im- 
munity of persons acting in good faith and without malice 
pursuant to section. 

(1) Any sheriff, constable, policeman, or agent of a society for the 
prevention of cruelty to animals may kill, or cause to be killed, any animal 
other than a dog or cat found neglected or abandoned, if in the opinion of three 
(3) respectable citizens it is injured or diseased past recovery, or by age has 
become useless. 

(2) (a) After all reasonable attempts have been made to locate the legal 
owner of a dog or cat that is found maimed, wounded, injured or diseased, 
the dog or cat may be euthanized, or caused to be euthanized, by: 

(i) A law enforcement officer; 

(ii) A veterinarian licensed in Mississippi; 

(hi) An employee of an agency or department of a political subdivision 
that is charged with the control or welfare of dogs or cats within the 
subdivision; or 

(iv) An employee or agent of an organization that has the purpose of 
protecting the welfare of or preventing cruelty to dogs or cats and that 
possesses nonprofit status under the United States Internal Revenue 
Code. 

(b) The provisions of this subsection (2) shall not be construed to 
prevent the immediate euthanasia by the persons enumerated in this 
subsection or by any other person, if it is necessary to prevent unrelievable 
suffering of the dog or cat. 

(3) Any person acting in good faith and without malice pursuant to this 
section shall be immune from civil and criminal liability for that action. 
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SOURCES: Codes, 1892, § 1015; 1906, § 1092; Hemingway's 1917, § 818; 1930, 
§ 842; 1942, § 2068; Laws, 2011, ch. 536, § 3, eff from and after passage 
(approved Apr. 26, 2011.) 



Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected an error in this section. The word "be" preceding "injured or diseased" was 
changed to "is." The Joint Committee ratified the correction at its August 5, 2008, 
meeting. 

Cross References — Another section derived from same 1942 code section, see 
§ 97-41-9. 

Penalty for violation of this section, see § 97-41-13. 



RESEARCH REFERENCES 



ALR. Personal liability of public officer 
for killing or injuring animal while carry- 
ing out statutory duties with respect to it. 
2 A.L.R.3d 822. 

Construction of provisions of statute or 
ordinance governing occasion, time, or 
manner of summary destruction of domes- 



tic animals by public authorities. 42 
A.L.R.4th 839. 

Am Jur. 4 Am. Jur. 2d, Animals §§23 
et seq. 

37 Am. Jur. Proof of Facts 2d 711, Jus- 
tifiable Destruction of Animal. 

CJS. 3B C.J.S., Animals §§ 198 et seq. 



§ 97-41-5. Carrying creature other than dog or cat in a cruel 
manner. 

If any person shall carry, or cause to be carried by hand or in or upon any 
vehicle or other conveyance, any creature other than a dog or cat in a cruel or 
inhuman manner, he shall be guilty of a misdemeanor. 



SOURCES: Codes, 1880, § 808; 1892, § 1018; 1906, § 1095; Hemingway's 1917, 
§ 821; 1930, § 845; 1942, § 2071; Laws, 2011, ch. 536, § 4, eff from and after 
passage (approved Apr. 26, 2011.) 



Cross References — Penalty for violation of this section, see § 97-41-13. 



RESEARCH REFERENCES 



ALR. What constitutes offense of cru- Am Jur. 4 Am. Jur. 2d, Animals §§ 23 
elty to animals — modern cases. 6 et seq. 

A.L.R.5th 733. CJS. 3B C.J.S., Animals §§ 198 et seq. 

§ 97-41-7. Confining creatures other than dogs or cats with- 
out food or water. 

If any person shall confine, or cause to be confined, in any stable, lot, or 
other place, any living creature other than a dog or cat, without supplying the 
same during such confinement with a sufficient quantity of good and whole- 
some food and water, he shall be guilty of a misdemeanor. 
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SOURCES: Codes, 1880, § 806; 1892, § 1017; 1906, § 1094; Hemingway's 1917, 
§ 820; 1930, § 844; 1942, § 2070; Laws, 2011, ch. 536, § 5, eff from and after 
passage (approved Apr. 26, 2011.) 

Cross References — Penalty for violation of this section, see § 97-41-13. 

RESEARCH REFERENCES 

ALR. What constitutes offense of cru- Am Jur. 4 Am. Jur. 2d, Animals §§ 23 
elty to animals — modern cases. 6 et seq. 

A.L.R.5th 733. CJS. 3B C.J.S., Animals §§ 198 et seq. 

§ 97-41-9. Failure of owner or custodian to provide suste- 
nance to creatures other than dogs or cats. 

If any person be the owner or have the custody of any living creature other 
than a dog or cat and unjustifiably neglect or refuse to furnish it necessary 
sustenance, food, or drink, he shall be guilty of a misdemeanor. 

SOURCES: Codes, 1892, § 1015; 1906, § 1092; Hemingway's 1917, § 818; 1930, 
§ 842; 1942, § 2068; Laws, 2011, ch. 536, § 6, eff from and after passage 
(approved Apr. 26, 2011.) 

Cross References — Another section derived from same 1942 code section, see 
§ 97-41-3. 

Penalty for violation of this section, see § 97-41-13. 

RESEARCH REFERENCES 

ALR. What constitutes offense of cru- Am Jur. 4 Am. Jur. 2d, Animals §§ 23 
elty to animals — modern cases. 6 et seq. 

A.L.R.5th 733. CJS. 3B C.J.S., Animals §§ 198 et seq. 

§ 97-41-11. Fighting animals or cocks. 

Any person who shall keep or use, or in any way be connected with or 
interested in the management of, or shall receive money for the admission of 
any person to, any place kept or used for the purpose of fighting any bear, cock 
or other creature, except a dog, or of tormenting or torturing the same, and 
every person who shall encourage, aid, or assist therein, or who shall permit or 
suffer any place to be so kept or used, shall be guilty of a misdemeanor. It shall 
be the duty of any policeman or other officer of the law, county or municipal, to 
enter into any such place kept for such purpose, and to arrest each and every 
person concerned or participating therein. 

SOURCES: Codes, 1880, § 805; 1892, § 1016; 1906, § 1093; Hemingway's 1917, 
§ 819; 1930, § 843; 1942, § 2069; Laws, 1987, ch. 489, § 3, eff from and after 
July 1, 1987. 

Cross References — Penalty for violation of this section, see § 97-41-13. 
Prohibition of dog fights and the penalties with respect thereto, see § 97-41-19. 
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Arrests, generally, see §§ 99-3-1 et seq. 



ATTORNEY GENERAL OPINIONS 



In regard to "wild hog baying and catch- gal. However, such is a question of fact for 

ing," if the animals are fought, killed, the courts to decide. Johnson, Mar. 9, 

maimed, wounded, injured, tormented or 2004, A.G. Op. 04-0078. 
tortured, then the practice would be ille- 



RESEARCH REFERENCES 



ALR. Validity and construction of stat- 
ute, ordinance, or regulation applying to 
specific dog breeds, such as "pit bulls" or 
"bull terriers". 80 A.L.R.4th 70. 

What constitutes offense of cruelty to 
animals — modern cases. 6 A.L.R.5th 733. 



Validity, Construction, and Application 
of Statutes and Ordinances to Prosecution 
for Cockfighting. 69 A.L.R.6th 207. 

Am Jur. 4 Am. Jur. 2d, Animals, §§ 23 
et seq. 

CJS. 3B C.J.S., Animals §§ 198 et seq. 



§ 97-41-13. Penalty for violating certain sections. 

Any person who shall violate any of Sections 97-41-3 to 97-41-11, or 
Section 97-27-7 on the subject of cruelty to animals shall, on conviction, be 
fined not less than ten dollars nor more than one hundred dollars, or shall be 
imprisoned in the county jail not less than ten days nor more than one hundred 
days or both. 

SOURCES: Codes, 1880, § 813; 1892, § 1020; 1906, § 1097; Hemingway's 1917, 
§ 823; 1930, § 847; 1942, § 2073. 



RESEARCH REFERENCES 



ALR. Challenges to Pre- and Post-Con- Am Jur. 4 Am. Jur. 2d, Animals §§ 23 
viction Forfeitures and to Postconviction et seq. 

Restitution Under Animal Cruelty Stat- CJS. 3B C.J.S., Animals §§ 198 et seq. 
utes. 70 A.L.R.6th 329. 

§ 97-41-15. Malicious or mischievous injury to livestock; pen- 
alty; restitution. 

(1) Any person who shall maliciously, either out of a spirit of revenge or 
wanton cruelty, or who shall mischievously kill, maim or wound, or injure any 
livestock, or cause any person to do the same, shall be guilty of a felony and 
upon conviction, shall be committed to the custody of the State Department of 
Corrections for not less than twelve (12) months nor more than five years, and 
fined an amount not less than One Thousand Five Hundred Dollars 
($1,500.00), nor more than Ten Thousand Dollars ($10,000.00). 

(2) In addition to any such fine or imprisonment which may be imposed, 
the court shall order that restitution be made to the owner of any animal listed 
in subsection (1) of this section. The measure for restitution in money shall be 
the current replacement value of such loss and/or the actual veterinarian fees, 
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special supplies, loss of income and other costs incurred as a result of actions 
in violation of subsection (1) of this section. 

(3) For purposes of this section, the term "livestock" shall mean horses, 
cattle, swine, sheep and other domestic animals produced for profit. 

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 7(1); 1857, ch. 64, art. 201; 
1871, § 8708; 1880, § 2917; 1892, § 1022; 1906, § 1099; Hemingway's 1917, 
§ 825; 1930, § 849; 1942, § 2075; Laws, 1981, ch 448, § 1; Laws, 1993, ch. 438, 
§ 2, eff from and after July 1, 1993. 

Cross References — Shooting or killing deer or livestock by headlighting or other 
lighting devices, see § 49-7-95. 

Restitution to owner for poultry or livestock killed by dogs, see § 95-5-21. 
Penalty for feloniously taking livestock, and definition of livestock, see § 97-17-53. 
Restitution to victims of crimes, generally, see §§ 99-37-1 et seq. 



JUDICIAL DECISIONS 



1. In general. 

Affidavit for maliciously shooting ani- 
mal which neither gives names nor de- 
scription of horse, cannot be amended so 
as to allege ownership in another than 
persons set out in affidavit. White v. State, 
95 Miss. 75, 48 So. 611 (1909). 

Guilt is determinable by the intent and 
purpose which prompts the act. Stephens 
v. State, 65 Miss. 329, 3 So. 458 (1888). 

But an indictment which avers that the 
offense was "maliciously" done, without 
adding the words, "out of a spirit of re- 
venge or wanton cruelty," is good. These 
words merely describe and define "mali- 



ciously" Rembert v. State, 56 Miss. 280 
(1879). 

And the affidavit or indictment must 
aver one or the other. Thompson v. State, 
51 Miss. 353 (1875). 

The section [Code 1942, § 2075] defines 
two distinct attributes of malicious injury, 
within one or the other of which the facts 
must bring a case to warrant conviction: 
(1) that the injury was done "maliciously; 
either out of a spirit of revenge or wanton 
cruelty;" or (2) that it was done "mischie- 
vously." Duncan v. State, 49 Miss. 331 
(1873). 



ATTORNEY GENERAL OPINIONS 



As long as animals in dog baying con- jured or tormented, then practice would 
test involving dogs and wild hogs were not not be illegal. Simmons, June 16, 1993, 
fought, killed, maimed, wounded or in- A.G. Op. #93-0365. 



RESEARCH REFERENCES 



ALR. What constitutes offense of cru- 
elty to animals — modern cases. 6 
A.L.R.5th 733. 

Propriety, Measure, and Elements of 
Restitution to Which Victim is Entitled 
Under State Criminal Statute — Cruelty 
to, Killing, or Abandonment of, Animals. 
45 A.L.R.6th 435. 



Am Jur. 4 Am. Jur. 2d, Animals §§ 23 
et seq. 

52 Am. Jur. 2d, Malicious Mischief and 
Related Offenses §§ 1, 3, 5, 7, 8, 22. 

CJS. 3B C.J.S., Animals §§ 198 et seq. 

54 C.J.S., Malicious or Criminal Mis- 
chief or damage to property §§ 1 and 2. 



1315 



§ 97-41-16 



Crimes 



§ 97-41-16. Mississippi Dog and Cat Pet Protection Law of 
2011; legislative intent; simple cruelty; aggravated cruelty; 
penalty; restitution; activities not constituting cruelty to 
dog or cat; immunity for good faith reporting of suspected 
cruelty; registration of organizations that have purpose of 
protection of or prevention of cruelty to dogs and cats. 

(1) (a) The provisions of this section shall be known and may be cited as 
the "Mississippi Dog and Cat Pet Protection Law of 2011." 

(b) The intent of the Legislature in enacting this law is to provide only 
for the protection of domesticated dogs and cats, as these are the animals 
most often serving as the loyal and beloved pets of the citizens of this state. 
Animals other than domesticated dogs and cats are specifically excluded 
from the enhanced protection described in this section for dogs and cats. The 
provisions of this section do not apply, and shall not be construed as 
applying, to any animal other than a domesticated dog or cat. 

(2) (a) If a person shall intentionally or with criminal negligence wound, 
deprive of adequate shelter, food or water, or carry or confine in a cruel 
manner, any domesticated dog or cat, or cause any person to do the same, 
then he or she shall be guilty of the offense of simple cruelty to a dog or cat. 
A person who is convicted of the offense of simple cruelty to a dog or cat shall 
be guilty of a misdemeanor and fined not more than One Thousand Dollars 
($1,000.00), or imprisoned not more than six (6) months, or both. 

(b) If a person with malice shall intentionally torture, mutilate, maim, 
burn, starve or disfigure any domesticated dog or cat, or cause any person to 
do the same, then he or she shall be guilty of the offense of aggravated 
cruelty to a dog or cat. 

(i) A person who is convicted of a first offense of aggravated cruelty to 
a dog or cat shall be guilty of a misdemeanor and fined not more than Two 
Thousand Five Hundred Dollars ($2,500.00), or imprisoned for not more 
than six (6) months, or both. 

(ii) A person who is convicted of a second or subsequent offense of 
aggravated cruelty to a dog or cat, the offenses being committed within a 
period of five (5) years, shall be guilty of a felony and fined not more than 
Five Thousand Dollars ($5,000.00) and imprisoned for not less than one (1) 
year nor more than five (5) years. 

(c) A conviction entered upon a plea of nolo contendere to a charge of 
aggravated cruelty to a dog or cat shall be counted as a conviction for the 
purpose of determining whether a later conviction is a first or subsequent 
offense. 

(d) For purposes of this section, one or more alleged acts of the offenses 
of simple cruelty to a dog or cat or aggravated cruelty to a dog or cat, 
committed against one or more domesticated dogs or cats, or any combina- 
tion thereof, shall constitute a single offense if the alleged acts occurred at 
the same time. 

(3) In addition to such fine or imprisonment which may be imposed: 
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(a) The court shall order that restitution be made to the owner of such 
dog or cat. The measure for restitution in money shall be the current 
replacement value of such loss and the actual veterinarian fees, medicine, 
special supplies, loss of income and other cost s incurred as a result of actions 
in violation of subsection (2) of this section; and 

(b) The court may order that: 

(i) The reasonable costs of sheltering, transporting and rehabilitating 
the dog or cat, and any other costs directly related to the care of the dog or 
cat, be reimbursed to: 

1. Any law enforcement agency; or 

2. Any agency or department of a political subdivision that is 
charged with the control, protection or welfare of dogs or cats within the 
subdivision. The agency or department may reimburse a nongovern- 
mental organization for such costs, if the organization possesses non- 
profit status under the United States Internal Revenue Code and has 
the purpose of protecting the welfare of, or preventing cruelty to, dogs or 
cats. 

(ii) The person convicted: 

1. Receive a psychiatric or psychological evaluation and counseling 
or treatment for a length of time as prescribed by the court. The cost of 
any evaluation, counseling and treatment shall be paid by the offender 
upon order of the court, up to a maximum amount that is no more than 
the jurisdictional limit of the sentencing court. 

2. Perform community service for a period not exceeding the 
applicable maximum term of imprisonment that may be imposed for 
conviction of the offense. 

3. Be enjoined from employment in any position that involves the 
care of a dog or cat, or in any place where dogs or cats are kept or 
confined, for a period which the court deems appropriate. 

(4)(a) Nothing in this section shall be construed as prohibiting a person 
from: 

(i) Defending himself or herself or another person from physical or 
economic injury being threatened or caused by a dog or cat. 

(ii) Injuring or killing an unconfined dog or cat on the property of the 
person, if the unconfined dog or cat is believed to constitute a threat of 
physical injury or damage to any domesticated animal under the care or 
control of such person. 

(hi) Acting under the provisions of Section 95-5-19 to protect poultry 
or livestock from a trespassing dog that is in the act of chasing or killing 
the poultry or livestock, or acting to protect poultry or livestock from a 
trespassing cat that is in the act of chasing or killing the poultry or 
livestock. 

(iv) Engaging in practices that are licensed or lawful under the 
Mississippi Veterinary Practice Act, Section 73-39-51 et seq., or engaging 
in activities by any licensed veterinarian while following accepted stan- 
dards of practice of the profession within the State of Mississippi, 
including the euthanizing of a dog or cat. 
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(v) Rendering emergency care, treatment, or assistance to a dog or cat 
that is abandoned, ill, injured, or in distress, if the person rendering the 
care, treatment, or assistance is acting in good faith. 

(vi) Performing activities associated with accepted agricultural and 
animal husbandry practices with regard to livestock, poultry or other 
animals, including those activities which involve: 

1. Using dogs in such practices. 

2. Raising, managing and using animals to provide food, fiber or 
transportation. 

3. Butchering animals and processing food. 

(vii) Training for, or participating in, a rodeo, equine activity, dog 
show, event sponsored by a kennel club or other bona fide organization 
that promotes the breeding or showing of dogs or cats, or any other 
competitive event which involves the lawful use of dogs or cats. 

(viii) Engaging in accepted practices of dog or cat identification. 

(ix) Engaging in lawful activities that are regulated by the Missis- 
sippi Department of Wildlife, Fisheries and Parks or the Mississippi 
Department of Marine Resources, including without limitation, hunting, 
trapping, fishing, and wildlife and seafood management. 

(x) Performing scientific, research, medical and zoological activities 
undertaken by research and education facilities or institutions that are: 

1. Regulated under the provisions of the Animal Welfare Act, 7 
USCS 2131 et seq., as in effect on July 1, 2011; 

2. Regulated under the provisions of the Health Research Exten- 
sion Act of 1985, Public Law No. 99-158; or 

3. Subject to any other applicable state or federal law or regulation 
governing animal research as in effect on July 1, 2011. 

(xi) Disposing of or destroying certain dogs under authority of Sec- 
tions 19-5-50, 21-19-9 and 41-53-11, which allow counties, municipalities 
and certain law enforcement officers to destroy dogs running at large 
without proper identification indicating that such dogs have been vacci- 
nated for rabies. 

(xii) Engaging in professional pest control activities, including those 
activities governed by the Mississippi Pesticide Law of 1975, Section 
69-23-1 et seq.; professional services related to entomology, plant pathol- 
ogy, horticulture, tree surgery, weed control or soil classification, as 
regulated under Section 69-19-1 et seq.; and any other pest control 
activities conducted in accordance with state law. 

(xiii) Performing the humane euthanization of a dog or cat pursuant 
to Section 97-41-3. 

(b) If the owner or person in control of a dog or cat is precluded, by 
natural or other causes beyond his reasonable control, from acting to prevent 
an act or omission that might otherwise constitute an allegation of the 
offense of simple cruelty to a dog or cat or the offense of aggravated cruelty 
to a dog or cat, then that person shall not be guilty of the offense. Natural or 
other causes beyond the reasonable control of the person include, without 
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limitation, acts of God, declarations of disaster, emergencies, acts of war, 
earthquakes, hurricanes, tornadoes, fires, floods or other natural disasters. 

(5) The provisions of this section shall not be construed to: 

(a) Apply to any animal other than a dog or cat. 

(b) Create any civil or criminal liability on the part of the driver of a 
motor vehicle if the driver unintentionally injures or kills a dog or cat as a 
result of the dog or cat being accidentally hit by the vehicle. 

(6) (a) Except as otherwise provided in Section 97-35-47 for the false 
reporting of a crime, a person, who in good faith and acting without malice, 
reports a suspected incident of simple cruelty to a dog or cat, or aggravated 
cruelty to a dog or cat, to a local animal control, protection or welfare 
organization, a local law enforcement agency, or the Mississippi Department 
of Public Safety, shall be immune from civil and criminal liability for 
reporting the incident. 

(b) A veterinarian licensed in Mississippi or a person acting at the 
direction of a veterinarian licensed in Mississippi, who in good faith and 
acting without malice, participates in the investigation of an alleged offense 
of simple or aggravated cruelty to a dog or cat, or makes a decision or renders 
services regarding the care of a dog or cat that is involved in the investiga- 
tion, shall be immune from civil and criminal liability for those acts. 

(7) Other than an agency or department of a political subdivision that is 
charged with the control, protection or welfare of dogs or cats within the 
subdivision, any organization that has the purpose of protecting the welfare of, 
or preventing cruelty to, dogs or cats, shall register the organization with the 
sheriff of the county in which the organization operates a physical facility for 
the protection, welfare or shelter of dogs or cats, on or before the first day of 
October each year. The provisions of this subsection (7) shall apply to any 
organization that has the purpose of protecting the welfare of dogs or cats, or 
preventing cruelty to dogs or cats, regardless of whether the organization also 
protects animals other than dogs or cats. 

(8) Nothing in this section shall limit the authority of a municipality or 
board of supervisors to adopt ordinances, rules, regulations or resolutions 
which may be, in whole or in part, more restrictive than the provisions of this 
section, and in those cases, the more restrictive ordinances, rules, regulations 
or resolutions will govern. 

SOURCES: Laws, 1993, eh. 438, § 3; Laws, 2006, ch. 491, § 1; Laws, 2011, ch. 536, 
§ 1, eff from and after passage (approved Apr. 26, 2011.) 

JUDICIAL DECISIONS 

1. Constitutionality. ited, and that § 97-41-16 was not uncon- 

Ordinary person giving a fair reading of stitutionally so vague that it would not 

Miss. Code Ann. § 97-41-16 would have have given defendant sufficient notice 

concluded that defendant's conduct in that the conduct in which he engaged was 

shooting his neighbor's dog was prohib- proscribed; section 97-41-16 was not un- 
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constitutionally vague under the due pro- 
cess clause. Hill v. State, 853 So. 2d 100 
(Miss. 2003). 

RESEARCH REFERENCES 

ALR. What constitutes offense of cru- Am Jur. 4 Am. Jur. 2d, Animals §§ 23 

elty to animals — modern cases. 6 et seq. 

A.L.R.5th 733. 52 Am. Jur. 2d, Malicious Mischief and 

Propriety, Measure, and Elements of Related Offenses § 11. 

Restitution to Which Victim is Entitled CJS# 3B C j S ? Animals §§ 324-332, 

Under State Criminal Statute — Cruelty 334-338, 340-345, 349-353, 361, 365-370, 

to, Killing, or Abandonment of, Animals. 452 482 
45 A.L.R.6th 435. 

§ 97-41-17. Poisons; administering to animals. 

Every person who shall willfully and unlawfully administer any poison to 
any horse, mare, colt, mule, jack, jennet, cattle, deer, dog, cat, hog, sheep, 
chicken, duck, goose, turkey, pea-fowl, guinea-fowl, or partridge, or shall 
maliciously expose any poison substance with intent that the same should be 
taken or swallowed by any horse, mare, colt, mule, jack, jennet, cattle, dog, cat, 
hog, sheep, chicken, duck, goose, turkey, pea-fowl, guinea-fowl, or partridge, 
shall, upon conviction, be punished by imprisonment in the Penitentiary not 
exceeding three (3) years, or in the county jail not exceeding one (1) year, and 
by a fine not exceeding Five Hundred Dollars ($500.00). 

SOURCES: Codes, Hutchinson's 848, ch. 64, art. 12, Title 7(13); 1857, ch. 64, art. 
215; 1871, § 2671; 1880, § 2938; 1892, § 1256; 1906, § 1332; Hemingway's 
1917, § 1065; 1930, § 1096; 1942, § 2329; Laws, 2011, ch. 536, § 7, efffrom and 
after passage (approved Apr. 26, 2011.) 

Cross References — Regulation of sale of poisons, etc., see §§ 41-29-1 et seq. 
Poisoning food or drink, generally, see § 97-3-61. 
Poisoning person with intent to kill, see § 97-3-63. 
Criminal offenses in sale of poisons, see §§ 97-27-21 et seq. 

RESEARCH REFERENCES 

ALR. Cat as subject of larceny. 55 What constitutes offense of cruelty to 
A.L.R.4th 1080. animals— modern cases. 6 A.L.R.5th 733. 

§ 97-41-18. Prohibition against intentionally conducting 
fight between canine and hog; exceptions; penalties. 

(1) For the purposes of this section, "hog" means a pig, swine or boar. 

(2) It is unlawful for any person to organize or conduct any commercial 
event commonly referred to as a "catch" wherein there is a display of combat or 
fighting among one or more domestic or feral canines and feral or domestic 
hogs and in which it is intended or reasonably foreseeable that the canines or 
hogs would be injured, maimed, mutilated or killed. 
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(3) It is unlawful for any person to organize, conduct or financially or 
materially support any event prohibited by this section. 

(4) The provisions of this section shall not apply to any competitive event 
in which canines trained for hunting or herding activities are released in an 
open or enclosed area to locate and corner hogs, commonly referred to as a "bay 
event," and in which competitive points are deducted if a hog is caught and 
held. 

(5) The provisions of this section shall not apply to the lawful hunting of 
hogs with canines or the use of canines for the management, farming or 
herding of hogs which are livestock or the private training of canines for the 
purposes enumerated in this subsection provided that such training is con- 
ducted for the field using accepted dog handling and training practices and is 
not in violation of the provisions of subsection (1) of this section. 

(6) Any person convicted under the provisions of this section shall be fined 
not more than One Thousand Dollars ($1,000.00), imprisoned for not more 
than six (6) months, or both. 

SOURCES: Laws, 2006, ch. 491, § 2; Laws, 2008, ch. 387, § 1; Laws, 2012, ch. 421, 
§ 1, eff from and after passage (approved Apr. 18, 2012.) 

ATTORNEY GENERAL OPINIONS 

Interpretation of the phrase "commer- correct. The term would also designate an 
cial event" as an event primarily orga- event that is advertised. Dedeaux, May 
nized for the purpose of financial gain is 12, 2006, A.G. Op. 06-0171. 

§ 97-41-19. Dogfights. 

(1) If any person (a) shall sponsor, promote, stage or conduct a fight or 
fighting match between dogs, or (b) shall wager or bet, promote or encourage 
the wagering or betting of any money or other valuable thing upon any such 
fight or upon the result thereof, or (c) shall own a dog with the intent to wilfully 
enter it or to participate in any such fight, or (d) shall train or transport a dog 
for the purposes of participation in any such fight, he shall be guilty of a felony 
and, upon conviction, shall be punished by a fine of not less than One Thousand 
Dollars ($1,000.00) nor more than Five Thousand Dollars ($5,000.00), or by 
imprisonment in the State Penitentiary for a term of not less than one (1) nor 
more than three (3) years, or by both such fine and imprisonment, in the 
discretion of the court. 

(2) If any person shall be present, as a spectator, at any location where 
preparations are being made for an exhibition of a fight between dogs with the 
intent to be present at such preparations, or if any person shall be present at 
an exhibition of a fight between dogs with the intent to be present at such 
exhibition, he shall be guilty of a felony and, upon conviction, shall be punished 
by a fine of not less than Five Hundred Dollars ($500.00) nor more than Five 
Thousand Dollars ($5,000.00), or by imprisonment in the State Penitentiary 
for a term of not more than one (1) year, or by both such fine and imprisonment, 
in the discretion of the court. 
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(3) Any law enforcement officer making an arrest under subsection (1) of 
this section may lawfully take possession of all dogs and all paraphernalia, 
implements, equipment or other property used in violation of subsection (1) of 
this section. Such officer shall file with the circuit court of the county within 
which the alleged violation occurred an affidavit stating therein (a) the name 
of the person charged, (b) a description of the property taken, (c) the time and 
place of the taking, (d) the name of the person who claims to own such property, 
if known, and (e) that the affiant has reason to believe, stating the ground of 
such belief, that the property taken was used in such violation. He shall 
thereupon deliver the property to such court which shall, by order in writing, 
place such dogs, paraphernalia, implements, equipment, or other property in 
the custody of a licensed veterinarian, the local humane society or other animal 
welfare agency, or other suitable custodian, to be kept by such custodian until 
the conviction or final discharge of the accused, and shall send a copy of such 
order without delay to the district attorney of the county. The custodian named 
and designated in such order shall immediately assume the custody of such 
property and shall retain same, subject to order of the court. 

Upon the certification of a licensed veterinarian or officer of the humane 
society or animal welfare agency that, in his professional judgment, a dog 
which has been seized is not likely to survive the final disposition of the 
charges or that, by reason of the physical condition of the dog, it should be 
humanely euthanized before such time, the court may order the dog humanely 
euthanized. The court shall make its finding of whether to issue such an order 
within seven (7) days from the certification by the veterinarian or officer of the 
humane society or animal welfare agency. The owner of a dog which is 
euthanized without an order of the court with such certification of a licensed 
veterinarian or officer of the humane society or other animal welfare agency 
shall have a right of action for damages against the department or agency by 
which the arresting or seizing officer is employed. Upon conviction of the 
person charged with a violation of subsection (1) of this section, all dogs seized 
shall be adjudged by the court to be forfeited and the court shall order a 
humane disposition of the same. In no event shall the court order the dog to be 
euthanized without the certification of a licensed veterinarian or officer of the 
humane society or other animal welfare agency that, in his judgment, the dog 
is not likely to survive or that, by reason of its physical condition, the dog 
should be humanely euthanized. In the event of the acquittal or final discharge 
without conviction of the accused, the court shall direct the delivery of the 
property so held in custody to the owner thereof. All reasonable expenses 
incurred by the custodian of seized dogs and property shall be charged as costs 
of court, to be taxed against the owner or county in the discretion of the court. 

(4) Nothing in subsection (1) of this section shall prohibit any of the 
following: 

(a) The use of dogs in the management of livestock, by the owner of such 
livestock or other persons in lawful custody thereof; 

(b) The use of dogs in lawful hunting; and 

(c) The training of dogs for any purpose not prohibited by law. 
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SOURCES: Laws, 1987, ch. 489, § 1, eff from and after July 1, 1987. 



Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any felony violation, see § 99-19-73. 



JUDICIAL DECISIONS 



1. Euthanization of dogs. 

Dogs seized under statute could be hu- 
manely euthanized before final disposi- 
tion of criminal case by reason of the 
physical condition of the dog; statute 
meant to prosecute individuals who en- 
gaged in business of dog fighting, betting, 



and attendance, statute made provisions 
not only for what constituted crime, but 
seizure and disposition of those things 
utilized in perpetration of the crime. 32 
Pit Bulldogs v. County of Prentiss, 808 So. 
2d 971 (Miss. 2002). 



RESEARCH REFERENCES 



ALR. Validity and construction of stat- 
ute, ordinance, or regulation applying to 
specific dog breeds, such as "pit bulls" or 
"bull terriers". 80 A.L.R.4th 70. 

What constitutes offense of cruelty to 
animals — modern cases. 6 A.L.R.5th 733. 



Validity, Construction, and Application 
of Criminal Statutes and Ordinances to 
Prosecution for Dogfighting. 68 A.L.R.6th 
115. 



§ 97-41-21. Harassment of guide, leader, hearing, service or 
support dogs; penalties. 

(1) An individual shall not do either of the following: 

(a) Willfully and maliciously assault, beat, harass, injure, or attempt to 
assault, beat, harass or injure, a dog that he or she knows or has reason to 
believe is a guide or leader dog for a blind individual, a hearing dog for a deaf 
or audibly impaired individual, a service dog for a physically limited 
individual, or a support dog for a mobility impaired person as described in 
Sections 43-6-151 through 43-6-155. 

(b) Willfully and maliciously impede or interfere with, or attempt to 
impede or interfere with, duties performed by a dog that he or she knows or 
has reason to believe is a guide or leader dog for a blind individual, a hearing 
dog for a deaf or audibly impaired individual, a service dog for a physically 
limited individual, or a support dog for a mobility impaired person as 
described in Sections 43-6-151 through 43-6-155. 

(2) An individual who violates subsection (1) is guilty of a misdemeanor 
punishable by imprisonment for not more than ninety (90) days or a fine of not 
more than Five Hundred Dollars ($500.00), or both. 

(3) In a prosecution for a violation of subsection (1), evidence that the 
defendant initiated or continued conduct directed toward a dog described in 
subsection (1) after being requested to avoid or discontinue that conduct or 
similar conduct by a blind, deaf, audibly impaired, physically limited or 
mobility impaired individual being served or assisted by the dog shall give rise 
to a rebuttable presumption that the conduct was initiated or continued 
maliciously. 
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(4) A conviction and imposition of a sentence under this section does not 
prevent a conviction and imposition of a sentence under Section 97-41-16 
pertaining to the offenses of simple or aggravated cruelty to a dog or cat, or any 
other applicable provision of law. 

(5) As used in this section: 

(a) "Audibly impaired" means the inability to hear air conduction 
thresholds at an average of forty (40) decibels or greater in the individual's 
better ear. 

(b) "Blind" means having a visual acuity of 20/200 or less in the 
individual's better eye with correction, or having a limitation of the indi- 
vidual's field of vision such that the widest diameter of the visual field 
subtends an angular distance not greater than twenty (20) degrees. 

(c) "Deaf" means the individual's hearing is totally impaired or the 
individual's hearing, with or without amplification, is so seriously impaired 
that the primary means of receiving spoken language is through other 
sensory input, including, but not limited to, lip reading, sign language, finger 
spelling or reading. 

(d) "Harass" means to engage in any conduct directed toward a guide, 
leader, hearing or service dog that is likely to impede or interfere with the 
dog's performance of its duties or that places the blind, deaf, audibly 
impaired or physically limited individual being served or assisted by the dog 
in danger of injury. 

(e) "Injure" means to cause any physical injury to a dog described in 
subsection (1). 

(f) "Maliciously" means any of the following: 

(i) With intent to assault, beat, harass or injure a dog described in 
subsection (1). 

(ii) With intent to impede or interfere with duties performed by a dog 
described in subsection (1). 

(iii) With intent to disturb, endanger or cause emotional distress to a 
blind, deaf, audibly impaired or physically limited individual being served 
or assisted by a dog described in subsection (1). 

(iv) With knowledge that the individual's conduct will, or is likely to, 
harass or injure a dog described in subsection (1). 

(v) With knowledge that the individual's conduct will, or is likely to, 
impede or interfere with duties performed by a dog described in subsection 
(1). 

(vi) With knowledge that the individual's conduct will, or is likely to, 
disturb, endanger or cause emotional distress to a blind, deaf, audibly 
impaired or physically limited individual being served or assisted by a dog 
described in subsection (1). 

(g) "Physically limited" means having limited ambulatory abilities and 
includes, but is not limited to, having a temporary or permanent impairment 
or condition that does one or more of the following: 

(i) Causes the individual to use a wheelchair or walk with difficulty or 
insecurity. 
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(ii) Affects sight or hearing to the extent that an individual is 
insecure or exposed to danger. 

(iii) Causes faulty coordination. 

(iv) Reduces mobility, flexibility, coordination or perceptiveness. 

SOURCES: Laws, 1997, ch. 426, § 1; Laws, 2011, ch. 536, § 8, eff from and after 
passage (approved Apr. 26, 2011.) 

Cross References — Right to be accompanied by guide dog, see §§ 43-6-7, 43-6-9. 
Penalties for interference of rights of handicapped persons, see § 43-6-11. 

§ 97-4 1-23, Injury and killing of public service animals; pen- 
alties. 

(1) It is unlawful for any person to willfully and maliciously taunt, 
torment, tease, beat, strike, or to administer, expose or inject any desensitizing 
drugs, chemicals or substance to any public service animal. Any person who 
violates this section is guilty of a misdemeanor, and upon conviction thereof 
shall be fined not more than Two Hundred Dollars ($200.00) and be imprisoned 
not more than five (5) days, or both. 

(2) Any person who, without just cause, purposely kills or injures any 
public service animal is guilty of a felony and upon conviction shall be fined not 
more than Five Thousand Dollars ($5,000.00) and be imprisoned not more than 
five (5) years, or both. 

(3) For purposes of this section, the term "public service animal" means 
any animal trained and used to assist a law enforcement agency, public safety 
entity or search and rescue agency. 

(4) A conviction and imposition of a sentence under this section does not 
prevent a conviction and imposition of a sentence under Section 97-41-16 
pertaining to the offenses of simple or aggravated cruelty to a dog or cat, or 
under any other applicable provision of law. 

(5) Any person guilty of violating subsection (2) of this section shall also 
be required to make restitution to the law enforcement agency or owner 
aggrieved thereby. 

(6) The provisions of this section shall not apply to the lawful practice of 
veterinary medicine. 

SOURCES: Laws, 2003, ch. 498, § 1; Laws, 2011, ch. 536, § 9, eff from and after 
passage (approved Apr. 26, 2011.) 
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Racketeer Influenced and Corrupt Organization Act (RICO) 



Sec. 

97-43-1. Short title. 

97-43-3. Definitions. 

97-43-3.1. Organized theft or fraud enterprise. 
97-43-5. Prohibited activities. 

97-43-7. Penalties. 

97-43-9. Powers and duties of circuit court; civil forfeiture of property; seizure; 

civil proceedings; injunctions; damages; attorneys fees; jury trial; inter- 
vention by attorney general; limitation of actions. 

97-43-11. Seizure and forfeiture of property; procedures. 



§ 97-43-1. Short title. 

This chapter shall be known and may be cited as the "Racketeer Influ- 
enced and Corrupt Organization Act." 

SOURCES: Laws, 1984, ch. 433, § 1; reenacted, Laws, 1986, ch. 461, § 1, eff from 
and after passage (approved April 11, 1986). 

Editor's Note — Laws of 1984, ch. 433, § 7, provided that this section would stand 
repealed from and after June 30, 1986. Laws, 1986, ch. 461, § 7, removed the repeal 
date specified in ch. 433, Laws, 1984. 

Federal Aspects — Federal anti-racketeering act, generally, see 18 USCS §§ 1951 
et seq. 



JUDICIAL DECISIONS 



1. In general. 

State RICO Act does not set out level of 
intent required for prosecution of usury as 
collection of unlawful debt and, thus, 
RICO would omit essential element of 
crime and would be too vague to satisfy 
due process; although RICO is general 
intent crime that takes its intent from 



underlying crimes, level of intent for 
usury is defined by civil statute and would 
not apply to criminal prosecution. State v. 
Roderick, 704 So. 2d 49 (Miss. 1997), reh'g 
denied, 703 So. 2d 863 (Miss. 1997), cert, 
denied, 524 U.S. 926, 118 S. Ct. 2319, 141 
L. Ed. 2d 694 (1998). 



RESEARCH REFERENCES 



ALR. Lawfulness of seizure of property 
used in violation of law as prerequisite to 
forfeiture action or proceeding. 8 A.L.R.3d 
473. 

Criminal prosecutions under state 
RICO statutes for engaging in organized 
criminal activity. 89 A.L.R.5th 629. 

Validity, construction and effect of 18 
USCS § 1952, making it a federal offense 
to use interstate or foreign travel or trans- 
portation in aid of racketeering enter- 
prises. 1 A.L.R. Fed. 838. 



Elements of offense proscribed by the 
Hobbs Act (18 USCS § 1951) against 
racketeering in interstate or foreign com- 
merce. 4 A.L.R. Fed. 881. 

Construction and application of provi- 
sion of Organized Crime Control Act of 
1970 (18 USCS § 1965(a)) that civil action 
or proceeding under Act against any per- 
son may be instituted in Federal District 
Court for district in which such person 
resides, is found, has agent, or transacts 
his affairs. 20 A.L.R. Fed. 803. 
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Validity, construction, and application 
of 18 USCS § 1962, making unlawful cer- 
tain acts involving "pattern of racketeer- 
ing activity" or "collection of an unlawful 
debt,". 29 A.L.R. Fed. 826. 

What is an "enterprise," as denned at 18 
USCS § 1961(4), for purposes of the Rack- 
eteer Influenced and Corrupt Organiza- 
tions (RICO) statute (18 USCS §§ 1961 et 
seq). 52 A.L.R. Fed. 818. 

Construction and application of provi- 
sion of Organized Crime Control Act of 
1970 (18 USCS § 1963(a)) that whoever 
violated 18 USCS § 1962 shall forfeit to 
United States any interest in unlawful 
enterprise. 61 A.L.R. Fed. 879. 

Commencement of limitation period for 
criminal prosecution under Racketeer In- 
fluenced and Corrupt Organizations Act 
(RICO), 18 USCS sees. 1961-1968. 89 
A.L.R. Fed. 887. 

Validity, construction, and application 
of Racketeer Influenced and Corrupt Or- 

§ 97-43-3. Definitions. 



ganization Act, 18 U.S.C.A. § et seq. Su- 
preme Court cases. 171 A.L.R. Fed. 1. 

Am Jur. 67 Am. Jur. 2d, Robbery 
§§ 131-136. 

10 Am. Jur. Proof of Facts 3d 289, "Pat- 
tern of Racketeering Activity" Under the 
Racketeer Influence and Corrupt Organi- 
zation Act (RICO). 

CJS. 15 C.J.S. Commerce § 161. 

15A C.J.S. Conspiracy §§ 250, 291. 

22 C.J.S. Criminal Law § 233. 

51 C.J.S. Labor Relations § 12. 

Lawyers' Edition. Validity, construc- 
tion, and application of the Hobbs Act (18 
USCS § 1951) against racketeering in in- 
terstate or foreign commerce — federal 
cases. 4 L. Ed. 2d 1843. 

Law Reviews. Ray, Constitutional and 
statutory authority of the Attorney Gen- 
eral to prosecute actions. 59 Miss. L. J. 
165, Spring, 1989. 



The following terms shall have the meanings ascribed to them herein 
unless the context requires otherwise: 

(a) "Racketeering activity" means to commit, to attempt to commit, to 
conspire to commit, or to solicit, coerce or intimidate another person to 
commit any crime which is chargeable under the following provisions of the 
Mississippi Code of 1972: 

(1) Section 97-19-71, which relates to fraud in connection with any 
state or federally funded assistance programs. 

(2) Section 75-71-735, which relates to violations of the Mississippi 
Securities Act. 

(3) Sections 45-13-105, 45-13-109, 97-37-23 and 97-37-25, which 
relate to unlawful possession, use and transportation of explosives. 

(4) Sections 97-3-19 and 97-3-21, which relate to murder. 

(5) Section 97-3-7(2), which relates to aggravated assaults. 

(6) Section 97-3-53, which relates to kidnapping. 

(7) Sections 97-3-73 through 97-3-83, which relate to robbery. 

(8) Sections 97-17-23 through 97-17-37, which relate to burglary. 

(9) Sections 97-17-1 through 97-17-13, which relate to arson. 

(10) Sections 97-29-49 and 97-29-51, which relate to prostitution. 

(11) Sections 97-5-5 and 97-5-31 through 97-5-37, which relate to the 
exploitation of children and enticing children for concealment, prostitution 
or marriage. 

(12) Section 41-29-139, which relates to violations of the Uniform 
Controlled Substances Law; provided, however, that in order to be 



1327 



§ 97-43-3 



Crimes 



classified as "racketeering activity," such offense must be punishable by 
imprisonment for more than one (1) year. 

(13) Sections 97-21-1 through 97-21-63, which relate to forgery and 
counterfeiting. 

(14) Sections 97-9-1 through 97-9-77, which relate to offenses affect- 
ing administration of justice. 

(15) Sections 97-33-1 through 97-33-49, which relate to gambling and 
lotteries. 

(16) Section 97-3-54 et seq., which relate to human trafficking. 

(b) "Unlawful debt" means money or any other thing of value constitut- 
ing principal or interest of a debt which is legally unenforceable, in whole or 
in part, because the debt was incurred or contracted in gambling activity in 
violation of state law or in the business of lending money at a rate usurious 
under state law, where the usurious rate is at least twice the enforceable 
rate. 

(c) "Enterprise" means any individual, sole proprietorship, partnership, 
corporation, union or other legal entity, or any association or group of 
individuals associated in fact although not a legal entity. It includes illicit as 
well as licit enterprises and governmental, as well as other, entities. 

(d) "Pattern of racketeering activity" means engaging in at least two (2) 
incidents of racketeering conduct that have the same or similar intents, 
results, accomplices, victims, or methods of commission or otherwise are 
interrelated by distinguishing characteristics and are not isolated incidents, 
provided at least one (1) of such incidents occurred after the effective date of 
this chapter and that the last of such incidents occurred within five (5) years 
after a prior incident of racketeering conduct. 

SOURCES: Laws, 1984, ch. 433, § 2; Laws, 1985, ch. 321; reenacted, Laws, 1986, 
ch. 461, § 2; Laws, 2013, ch. 543, § 13, eff from and after July 1, 2013. 

Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected a typographical error in a statutory reference at the beginning of (a)(16) by 
substituting "Section 97-3-54 et seq." for "Sections 97-3-54 et seq." The Joint Committee 
ratified the correction at its August 1, 2013, meeting. 

Editor's Note — Section 97-17-27 referred to in (a)(8) were repealed by Laws of 
1996, ch. 519 §§ 2-4, eff from and after passage (approved April 11, 1996). 

Amendment Notes — The 2013 amendment deleted "and 97-29-53" preceding 
"which relate to prostitution" in (a)(10); added (a)(16); and made a minor stylistic 
change. 

JUDICIAL DECISIONS 



1. In general. 

State's RICO Act does not limit enforce- 
ment to types of unlawful loans tradition- 
ally associated with loansharking and in- 
timidation or brutality. State v. Roderick, 
704 So. 2d 49 (Miss. 1997), reh'g denied, 
703 So. 2d 863 (Miss. 1997), cert, denied, 



524 U.S. 926, 118 S. Ct. 2319, 141 L. Ed. 
2d 694 (1998). 

State RICO Act does not set out level of 
intent required for prosecution of usury as 
collection of unlawful debt and, thus, 
RICO would omit essential element of 
crime and would be too vague to satisfy 
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due process; although RICO is general 
intent crime that takes its intent from 
underlying crimes, level of intent for 
usury is denned by civil statute and would 
not apply to criminal prosecution. State v. 
Roderick, 704 So. 2d 49 (Miss. 1997), reh'g 
denied, 703 So. 2d 863 (Miss. 1997), cert, 
denied, 524 U.S. 926, 118 S. Ct. 2319, 141 
L. Ed. 2d 694 (1998). 

All crimes used as bases for State RICO 
Act prosecution are outlined in RICO Act, 
and there are cross-references between 
RICO and underlying criminal statutes, 
and, therefore, application of RICO to 
usury would violate due process for lack of 
notice that usury is prosecutable offense; 
no reference to RICO is made in usury 
statute or other statutes on interest and 
finance charges, and person of ordinary 
intelligence would not be given fair warn- 
ing that usury is prosecutable offense. 
State v. Roderick, 704 So. 2d 49 (Miss. 
1997), reh'g denied, 703 So. 2d 863 (Miss. 
1997), cert, denied, 524 U.S. 926, 118 S. 
Ct. 2319, 141 L. Ed. 2d 694 (1998). 



Usury is not criminal under State law 
and, thus, application of State's RICO Act 
to usury would criminalize activity with- 
out fair notice and definite warning of 
prohibited conduct and would violate due 
process. State v. Roderick, 704 So. 2d 49 
(Miss. 1997), reh'g denied, 703 So. 2d 863 
(Miss. 1997), cert, denied, 524 U.S. 926, 
118 S. Ct. 2319, 141 L. Ed. 2d 694 (1998). 

Evidence that State Attorney General's 
office encouraged check cashers' associa- 
tion to lobby Legislature for regulation of 
their industry supported determination 
that State did not give check cashing 
businesses adequate notice that usury 
could be prosecuted under State RICO Act 
and, thus, that RICO was unconstitution- 
ally vague as applied to check cashers; 
contact between check cashers and Attor- 
ney General's office led check cashers to 
believe that their business was legal. 
State v. Roderick, 704 So. 2d 49 (Miss. 
1997), reh'g denied, 703 So. 2d 863 (Miss. 
1997), cert, denied, 524 U.S. 926, 118 S. 
Ct. 2319, 141 L. Ed. 2d 694 (1998). 



RESEARCH REFERENCES 

Am Jur. 10 Am. Jur. Proof of Facts 3d Under the Racketeer Influence and Cor- 
289, "Pattern of Racketeering Activity" rupt Organization Act (RICO). 

§ 97-43-3.1. Organized theft or fraud enterprise. 

(1) It shall be unlawful for any person to conduct, organize, supervise or 
manage, directly or indirectly, an organized theft or fraud enterprise. Orga- 
nized theft or fraud enterprise applies to conduct proscribed in the following 
provisions: 

(a) Section 97-23-93, which relates to shoplifting; 

(b) Sections 97-45-3 and 97-45-5, which relate to computer fraud; 

(c) Section 97-45-19, which relates to fraudulent use of identity; 

(d) Section 97-9-79, which relates to false information; 

(e) Section 97-19-83, which relates to fraud by mail or other means of 
communication; 

(f) Section 97-19-85, which relates to the fraudulent use of a social 
security number, credit card or debit card number or other identifying 
information; and 

(g) Section 97-45-19, which relates to obtaining personal identity infor- 
mation of another person without authorization. 

(2) It shall be unlawful for any person who has, with criminal intent, 
received any proceeds or services derived, directly or indirectly, from an 
organized theft or fraud enterprise. 
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(3) For the purposes of this section, an "organized theft or fraud enter- 
prise" means any association of two (2) or more persons who engage in the 
conduct of or are associated for the purpose of effectuating the transfer or sale 
of merchandise, services or information that has a pecuniary value that causes 
a loss to the victim. 

(4) The value of the merchandise or services or the pecuniary loss 
involved in a violation of this section may be aggregated in determining the 
grade of the offense where the acts or conduct constituting a violation were 
committed pursuant to one (1) scheme or course of conduct, whether from the 
same person or several persons, or were committed in furtherance of or in 
conjunction with an organized theft or fraud enterprise. 

(5) Any person convicted under this section shall be, upon conviction, 
guilty of a felony and punished by a term of imprisonment of not more than 
twenty (20) years or fined not more than Twenty-five Thousand Dollars 
($25,000.00), or both. 

SOURCES: Laws, 2014, ch. 457, § 36, eff from and after July 1, 2014. 

§ 97-43-5. Prohibited activities. 

(1) It is unlawful for any person who has with criminal intent received 
any proceeds derived, directly or indirectly, from a pattern of racketeering 
activity or through the collection of an unlawful debt to use or invest, whether 
directly or indirectly, any part of such proceeds or the proceeds derived from 
the investment or use thereof, in the acquisition of any title to, or any right, 
interest, or equity in, real property or in the establishment or operation of any 
enterprise. 

(2) It is unlawful for any person, through a pattern of racketeering 
activity or through the collection of an unlawful debt, to acquire or maintain, 
directly or indirectly, any interest in or control of any enterprise or real 
property. 

(3) It is unlawful for any person employed by, or associated with, any 
enterprise to conduct or participate, directly or indirectly, in such enterprise 
through a pattern of racketeering activity or the collection of an unlawful debt. 

(4) It is unlawful for any person to conspire to violate any of the provisions 
of subsections (1), (2) or (3) of this section. 

SOURCES: Laws, 1984, ch. 433, § 3; reenacted, Laws, 1986, ch. 461, § 3, eff from 
and after passage (approved April 11, 1986). 

Editor's Note — Laws, 1984, ch. 433, § 7, provided that this section would stand 
repealed from and after June 30, 1986. Laws of 1986, ch. 461, § 7, removed the repeal 
date specified in ch. 433, Laws, 1984. 
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JUDICIAL DECISIONS 



1. In general. 

All crimes used as bases for State RICO 
Act prosecution are outlined in RICO Act, 
and there are cross-references between 
RICO and underlying criminal statutes, 
and, therefore, application of RICO to 
usury would violate due process for lack of 
notice that usury is prosecutable offense; 
no reference to RICO is made in usury 
statute or other statutes on interest and 
finance charges, and person of ordinary 
intelligence would not be given fair warn- 
ing that usury is prosecutable offense. 
State v. Roderick, 704 So. 2d 49 (Miss. 
1997), reh'g denied, 703 So. 2d 863 (Miss. 
1997), cert, denied, 524 U.S. 926, 118 S. 
Ct. 2319, 141 L. Ed. 2d 694 (1998). 

State's RICO Act does not limit enforce- 
ment to types of unlawful loans tradition- 
ally associated with loansharking and in- 
timidation or brutality. State v. Roderick, 
704 So. 2d 49 (Miss. 1997), reh'g denied, 
703 So. 2d 863 (Miss. 1997), cert, denied, 
524 U.S. 926, 118 S. Ct. 2319, 141 L. Ed. 
2d 694 (1998). 

Evidence that State Attorney General's 
office encouraged check cashiers' associa- 
tion to lobby Legislature for regulation of 
their industry supported determination 
that State did not give check cashing 
businesses adequate notice that usury 
could be prosecuted under State RICO Act 



and, thus, that RICO was unconstitution- 
ally vague as applied to check cashers; 
contact between check cashers and Attor- 
ney General's office led check cashers to 
believe that their business was legal. 
State v. Roderick, 704 So. 2d 49 (Miss. 
1997), reh'g denied, 703 So. 2d 863 (Miss. 
1997), cert, denied, 524 U.S. 926, 118 S. 
Ct. 2319, 141 L. Ed. 2d 694 (1998). 

Usury is not criminal under State law 
and, thus, application of State's RICO Act 
to usury would criminalize activity with- 
out fair notice and definite warning of 
prohibited conduct and would violate due 
process. State v. Roderick, 704 So. 2d 49 
(Miss. 1997), reh'g denied, 703 So. 2d 863 
(Miss. 1997), cert, denied, 524 U.S. 926, 
118 S. Ct. 2319, 141 L. Ed. 2d 694 (1998). 

State RICO Act does not set out level of 
intent required for prosecution of usury as 
collection of unlawful debt and, thus, 
RICO would omit essential element of 
crime and would be too vague to satisfy 
due process; although RICO is general 
intent crime that takes its intent from 
underlying crimes, level of intent for 
usury is defined by civil statute and would 
not apply to criminal prosecution. State v. 
Roderick, 704 So. 2d 49 (Miss. 1997), reh'g 
denied, 703 So. 2d 863 (Miss. 1997), cert, 
denied, 524 U.S. 926, 118 S. Ct. 2319, 141 
L. Ed. 2d 694 (1998). 



RESEARCH REFERENCES 

Am Jur. 10 Am. Jur. Proof of Facts 3d Under the Racketeer Influence and Cor- 
289, "Pattern of Racketeering Activity" rupt Organization Act (RICO). 

§ 97-43-7. Penalties. 

(1) Any person convicted of engaging in activity in violation of the 
provisions of this chapter shall be guilty of a felony and, upon conviction, shall 
be fined not more than Twenty-five Thousand Dollars ($25,000.00) or impris- 
oned not more than twenty (20) years, or both. 

(2) In lieu of a fine otherwise authorized by law, any person convicted of 
engaging in conduct in violation of the provisions of this chapter, through 
which he derived pecuniary value, or by which he caused personal injury or 
property damage or other loss, may be sentenced to pay a fine that does not 
exceed three (3) times the gross value gained or three (3) times the gross loss 
caused, whichever is the greater, plus court costs and the costs of investigation 
and prosecution, reasonably incurred. 
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(3) The court shall hold a hearing to determine the amount of the fine 
authorized by subsection (2) of this section. 

(4) For the purposes of subsection (2) of this section, "pecuniary value" 
means: 

(a) Anything of value in the form of money, a negotiable instrument, or 
a commercial interest or anything else the primary significance of which is 
economic advantage; or 

(b) Any other property or service that has a value in excess of One 
Hundred Dollars ($100.00). 

SOURCES: Laws, 1984, ch. 433, § 4; reenacted, 1986, ch. 461, § 4, eff from and 
after passage (approved April 11, 1986). 

Editor's Note — Laws of 1984, ch. 433, § 7, provided that this section would stand 
repealed from and after June 30, 1986. Laws of 1986, ch. 461, § 7, removed the repeal 
date specified in ch. 433, Laws, 1984. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any felony violation, see § 99-19-73. 

JUDICIAL DECISIONS 



1. In general. 

State RICO Act does not set out level of 
intent required for prosecution of usury as 
collection of unlawful debt and, thus, 
RICO would omit essential element of 
crime and would be too vague to satisfy 
due process; although RICO is general 
intent crime that takes its intent from 



underlying crimes, level of intent for 
usury is defined by civil statute and would 
not apply to criminal prosecution. State v. 
Roderick, 704 So. 2d 49 (Miss. 1997), reh'g 
denied, 703 So. 2d 863 (Miss. 1997), cert, 
denied, 524 U.S. 926, 118 S. Ct. 2319, 141 
L. Ed. 2d 694 (1998). 



§ 97-43-9. Powers and duties of circuit court; civil forfeiture 
of property; seizure; civil proceedings; injunctions; dam- 
ages; attorneys fees; jury trial; intervention by attorney 
general; limitation of actions. 

(1) Any circuit court may, after making due provision for the rights of 
innocent persons, enjoin violations of the provisions of this chapter by issuing 
appropriate orders and judgments, including, but not limited to: 

(a) Ordering any defendant to divest himself of any interest in any 
enterprise, including real property. 

(b) Imposing reasonable restrictions upon the future activities or in- 
vestments of any defendant, including but not limited to, prohibiting any 
defendant from engaging in the same type of endeavor as the enterprise in 
which he was engaged in violation of the provisions of this chapter. 

(c) Ordering the dissolution or reorganization of any enterprise. 

(d) Ordering the suspension or revocation of a license or permit granted 
to any enterprise by any agency of the state. 

(e) Ordering the forfeiture of the charter of a corporation organized 
under the laws of the state, or the revocation of a certificate authorizing a 
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foreign corporation to conduct business within the state, upon finding that 
the board of directors or a managerial agent acting on behalf of the 
corporation, in conducting the affairs of the corporation, has authorized or 
engaged in conduct in violation of this chapter and that, for the prevention 
of future criminal activity, the public interest requires the charter of the 
corporation forfeited and the corporation dissolved or the certificate revoked. 

(2) All property, real or personal, including money, used in the course of, 
intended for use in the course of, derived from, or realized through, conduct in 
violation of a provision of this chapter is subject to civil forfeiture to the state 
pursuant to the provisions of Section 97-43-11; provided, however, that a 
forfeiture of personal property encumbered by a bona fide security interest or 
real property encumbered by a bona fide mortgage, deed of trust, lien or 
encumbrance of record shall be subject to the interest of the secured party or 
subject to the interest of the holder of the mortgage deed of trust, lien of 
encumbrance of record if such secured party or holder neither had knowledge 
of or consented to the act or omission. 

(3) Property subject to forfeiture may be seized by law enforcement 
officers upon process issued by any appropriate court having jurisdiction over 
the property. Seizure without process may be made if: 

(a) The seizure is incident to an arrest or a search under a search 
warrant or an inspection under a lawful administrative inspection; 

(b) The property subject to seizure has been the subject of a prior 
judgment in favor of the state in a criminal injunction or forfeiture 
proceeding based upon this article; 

(4) The Attorney General, any district attorney or any state agency 
having jurisdiction over conduct in violation of a provision of this chapter may 
institute civil proceedings under this section. In any action brought under this 
section, the circuit court shall proceed as soon as practicable to the hearing and 
determination. Pending final determination, the circuit court may at any time 
enter such injunctions or restraining orders, or take such actions, including the 
acceptance of satisfactory performance bonds, as the court may deem proper. 

(5) Any aggrieved person may institute a civil proceeding under subsec- 
tion (1) of this section against any person or enterprise convicted of engaging 
in activity in violation of this chapter. In such proceeding, relief shall be 
granted in conformity with the principles that govern the granting of injunc- 
tive relief from threatened loss or damage in other civil cases, except that no 
showing of immediate and irreparable injury, loss or damage to the person 
shall have to be made. 

(6) Any person who is injured by reason of any violation of the provisions 
of this chapter shall have a cause of action against any person or enterprise 
convicted of engaging in activity in violation of this chapter for threefold the 
actual damages sustained and, when appropriate, punitive damages. Such 
person shall also recover attorneys' fees in the trial and appellate courts and 
costs of investigation and litigation, reasonably incurred. 

(a) The defendant or any injured person may demand a trial by jury in 
any civil action brought pursuant to this subsection. 
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(b) Any injured person shall have a right or claim to forfeited property 
or to the proceeds derived therefrom superior to any right or claim the state 
has in the same property or proceeds. 

(7) The Attorney General may, upon timely application, intervene in any 
civil action or proceeding brought under subsections (5) or (6) of this section if 
he certifies that, in his opinion, the action or proceeding is of general public 
importance. In such action or proceeding, the state shall be entitled to the 
same relief as if the Attorney General instituted the action or proceeding. 

(8) Notwithstanding any other provision of law, a criminal or civil action 
or proceeding under this chapter may be commenced at any time within five (5) 
years after the conduct in violation of a provision of this chapter terminates or 
the cause of action accrues. If a criminal prosecution or civil action or other 
proceeding is brought, or intervened in, to punish, prevent or restrain any 
violation of the provisions of this chapter, the running of the period of 
limitations prescribed by this section with respect to any cause of action 
arising under subsections (5) or (6) of this section which is based in whole or in 
part upon any matter complained of in any such prosecution, action or 
proceeding shall be suspended during the pendency of such prosecution, action 
or proceeding and for two (2) years following its termination. 

(9) The application of one (1) civil remedy under any provision of this 
chapter shall not preclude the application of any other remedy, civil or 
criminal, under this chapter or any other provision of law. Civil remedies under 
this chapter are supplemental. 

SOURCES: Laws, 1984, ch. 433, § 5; reenacted and amended, Laws, 1986, ch. 
461, § 5, eff from and after passage (approved April 11, 1986). 

Editor's Note — Laws of 1984, ch. 433, § 7, provided that this section would stand 
repealed from and after June 30, 1986. Laws of 1986, ch. 461, § 7, removed the repeal 
date specified in ch. 433, Laws, 1984. 

Cross References — Punitive damages, generally, see § 11-1-65. 

RESEARCH REFERENCES 



ALR. Civil action for damages under 
state Racketeer Influenced and Corrupt 
Organizations Acts (RICO) for losses from 
racketeering activity. 62 A.L.R.4th 654. 

Propriety of civil or criminal forfeiture 
of computer hardware or software. 39 
A.L.R.5th 87. 

Seizure under RICO Comprehensive 
Forfeiture Act of 1984 (18 USCS § 1963) 



of funds received by attorney as fees from 
accused. 76 A.L.R. Fed. 258. 

Statute of limitations in civil actions for 
damages under the Racketeer Influence 
and Corrupt Organizations Act (RICO), 18 
U.S.C.S. §§ 1961-1968. 156 A.L.R. Fed. 
361. 



§ 97-43-11. Seizure and forfeiture of property; procedures. 

(1) When any property is seized pursuant to Section 97-43-9, proceedings 
under this section shall be instituted promptly. 
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(2)(a) A petition for forfeiture shall be filed promptly in the name of the 
State of Mississippi with the clerk of the circuit court of the county in which 
the seizure is made. A copy of such petition shall be served upon the 
following persons by service of process in the same manner as in civil cases: 

(i) The owner of the property, if address is known; 

(ii) Any secured party who has registered his lien or filed a financing 
statement as provided by law, if the identity of such secured party can be 
ascertained by the state by making a good faith effort to ascertain the 
identity of such secured party as described in paragraphs (b), (c), (d), (e) 
and (f) of this subsection; 

(hi) Any other bona fide lienholder or secured party or other person 
holding an interest in the property in the nature of a security interest of 
whom the state has actual knowledge; 

(iv) A holder of a mortgage, deed of trust, lien or encumbrance of 
record, if the property is real estate by making a good faith inquiry as 
described in paragraph (g) of this section; and 

(v) Any person in possession of property subject to forfeiture at the 
time that it was seized. 

(b) If the property is a motor vehicle susceptible of titling under the 
Mississippi Motor Vehicle Title Law and if there is any reasonable cause to 
believe that the vehicle has been titled, the state shall make inquiry of the 
State Tax Commission as to what the records of the State Tax Commission 
show as to who is the record owner of the vehicle and who, if anyone, holds 
any lien or security interest which affects the vehicle. 

(c) If the property is a motor vehicle and is not titled in the State of 
Mississippi, then the state shall attempt to ascertain the name and address 
of the person in whose name the vehicle is licensed, and if the vehicle is 
licensed in a state which has in effect a certificate of title law, the state shall 
make inquiry of the appropriate agency of that state as to what the records 
of the agency show as to who is the record owner of the vehicle and who, if 
anyone, holds any lien, security interest, or other instrument in the nature 
of a security device which affects the vehicle. 

(d) If the property is of a nature that a financing statement is required 
by the laws of this state to be filed to perfect a security interest affecting the 
property and if there is any reasonable cause to believe that a financing 
statement covering the security interest has been filed under the laws of this 
state, the state shall make inquiry of the appropriate office designated in 
Section 75-9-501 as to what the records show as to who is the record owner 
of the property and who, if anyone, has filed a financing statement affecting 
the property. 

(e) If the property is an aircraft or part thereof and if there is any 
reasonable cause to believe that an instrument in the nature of a security 
device affects the property, then the state shall make inquiry of the 
administrator of the Federal Aviation Administration as to what the records 
of the administrator show as to who is the record owner of the property and 
who, if anyone, holds an instrument in the nature of a security device which 
affects the property. 
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(f) In the case of all other personal property subject to forfeiture, if there 
is any reasonable cause to believe that an instrument in the nature of a 
security device affects the property, then the state shall make a good faith 
inquiry to identify the holder of any such instrument. 

(g) If the property is real estate, the state shall make inquiry at the 
appropriate places to determine who is the owner of record and who, if 
anyone is a holder of a bona fide mortgage, deed of trust, lien or encum- 
brance. 

(h) In the event the answer to an inquiry states that the record owner 
of the property is any person other than the person who was in possession of 
it when it was seized, or states that any person holds any lien, encumbrance, 
security interest, other interest in the nature of a security interest, mortgage 
or deed of trust which affects the property, the state shall cause any record 
owner and also any lienholder, secured party, other person who holds an 
interest in the property in the nature of a security interest, or holder of an 
encumbrance, mortgage or deed of trust which affects the property to be 
named in the petition of forfeiture and to be served with process in the same 
manner as in civil cases. 

(i) If the owner of the property cannot be found and served with a copy 
of the petition of forfeiture, or if no person was in possession of the property 
subject to forfeiture at the time that it was seized and the owner of the 
property is unknown, the state shall file with the clerk of the court in which 
the proceeding is pending an affidavit to such effect, whereupon the clerk of 
the court shall publish notice of the hearing addressed to "the Unknown 

Owner of ," filling in the blank space with a reasonably detailed 

description of the property subject to forfeiture. Service by publication shall 
contain the other requisites prescribed in Section 11-33-41, and shall be 
served as provided in Section 11-33-37 for publication of notice for attach- 
ments at law. 

(j) No proceedings instituted pursuant to the provisions of this article 
shall proceed to hearing unless the judge conducting the hearing is satisfied 
that this section has been complied with. Any answer received from an 
inquiry required by paragraphs (b) through (g) of this section shall be 
introduced into evidence at the hearing. 

(3)(a) An owner of property that has been seized shall file a verified 
answer within twenty (20) days after the completion of service of process. If 
no answer is filed, the court shall hear evidence that the property is subject 
to forfeiture and forfeit the property to the state. If an answer is filed, a time 
for hearing on forfeiture shall be set within thirty (30) days of filing the 
answer or at the succeeding term of court if court would not be in progress 
within thirty (30) days after filing the answer. Provided, however, that upon 
request by the state or the owner of the property, the court may postpone 
said forfeiture hearing to a date past the time any criminal action is pending 
against said owner. 

(b) If the owner of the property has filed a verified answer denying that 
the property is subject to forfeiture, then the burden is on the state to prove 



1336 



Racketeering, Corruption, Etc. 



§ 97-43-11 



that the property is subject to forfeiture. The burden of proof placed upon the 
state shall be clear and convincing proof. However, if no answer has been 
filed by the owner of the property, the petition for forfeiture may be 
introduced into evidence and is prima facie evidence that the property is 
subject to forfeiture. 

(c) At the hearing any claimant of any right, title, or interest in the 
property may prove his lien, encumbrance, security interest, other interest 
in the nature of a security interest, mortgage or deed of trust to be bona fide 
and created without knowledge or consent that the property was to be used 
so as to cause the property to be subject to forfeiture. 

(d) If it is found that the property is subject to forfeiture, then the judge 
shall forfeit the property to the state. However, if proof at the hearing 
discloses that the interest of any bona fide lienholder, secured party, other 
person holding an interest in the property in the nature of a security interest 
or any holder of a bona fide encumbrance, mortgage or deed of trust is 
greater than or equal to the present value of the property, the court shall 
order the property released to him. If such interest is less than the present 
value of the property and if the proof shows that the property is subject to 
forfeiture, the court shall order the property forfeited to the state. 

(4)(a) All personal property, including money, which is forfeited to the 
state and is not capable of being sold at public auction shall be liquidated 
and the proceeds, after deduction of all storage and court costs, shall be 
forwarded to the State Treasurer and deposited in the General Fund of the 
state. 

(b) All real estate which is forfeited to the state shall be sold to the 
highest bidder at a public auction to be conducted by the state at such place, 
on such notice and in accordance with the same procedure, as far as 
practicable, as is required in the case of sales of land under execution of law. 
The proceeds of such sale shall first be applied to the cost and expense in 
administering and conducting such sale, then to the satisfaction of all 
mortgages, deeds of trusts, liens and encumbrances of record on such 
property. All proceeds in excess of the amount necessary for the cost of the 
sale of such land and the satisfaction of any liens thereon shall be deposited 
in the General Fund of the State Treasury. 

(c) All other property that has been seized by the state and that has 
been forfeited shall, except as otherwise provided, be sold at a public auction 
for cash by the state to the highest and best bidder after advertising the sale 
for at least once each week for three (3) consecutive weeks, the last notice to 
appear not more than ten (10) days nor less than five (5) days prior to such 
sale, in a newspaper having a general circulation throughout the State of 
Mississippi. Such notices shall contain a description of the property to be 
sold and a statement of the time and place of sale. It shall not be necessary 
to the validity of such sale either to have the property present at the place 
of sale or to have the name of the owner thereof stated in such notice. The 
proceeds of the sale shall be delivered to the circuit clerk and shall be 
disposed of as follows: 
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(i) To any bona fide lienholder, secured party, or other party holding 
an interest in the property in the nature of a security interest, to the 
extent of his interest; and 

(ii) The balance, if any, after deduction of all storage and court costs, 
shall be forwarded to the State Treasurer and deposited with and used as 
general funds of the state. 

(d) The State Tax Commission shall issue a certificate of title to any 
person who purchases property under the provisions of this section when a 
certificate of title is required under the laws of this state. 

SOURCES: Laws, 1984, ch. 433, § 6; reenacted, Laws, 1986, ch. 461, § 6; Laws, 
2001, ch. 495, § 28, eff from and after Jan. 1, 2002. 

Editor's Note — Laws of 1984, ch. 433, § 7, provided that this section would stand 
repealed from and after June 30, 1986. Laws of 1986, ch. 461, § 7, removed the repeal 
date specified in ch. 433, Laws, 1984. 

Section 27-3-4 provides that the terms '"Mississippi State Tax Commission,' 'State 
Tax Commission,' 'Tax Commission' and 'commission' appearing in the laws of this state 
in connection with the performance of the duties and functions by the Mississippi State 
Tax Commission, the State Tax Commission or Tax Commission shall mean the 
Department of Revenue." 

RESEARCH REFERENCES 

ALR. Propriety of civil or criminal for- 
feiture of computer hardware or software. 
39 A.L.R.5th 87. 
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97-44-3. 

97-44-5. 

97-44-7. 

97-44-9. 

97-44-11. 

97-44-13. 

97-44-15. 



97-44-17. 



Short title. 
Definitions. 
Cause of action. 
Filing of complaint. 
Venue. 

Service of process. 
Punitive damages. 

Injunction, abatement, damages, or other remedies for unlawful use of 
private building by criminal street gang. 

Forfeiture of firearms, ammunition, and dangerous weapons used by 
criminal street gangs; disposition of property seized; procedure. 
Penalties for criminal street gang activity. 



§ 97-44-1. Short title. 

This chapter shall be known as the "Mississippi Streetgang Act." 

SOURCES: Laws, 1996, ch. 513, § 1, eff from and after July 1, 1996. 

§ 97-44-3. Definitions. 

For the purposes of this chapter, the following words and phrases shall 
have the meanings ascribed herein, unless the context clearly requires 
otherwise: 

(a) "Streetgang" or "gang" or "organized gang" or "criminal streetgang" 
means any combination, confederation, alliance, network, conspiracy, under- 
standing, or other similar conjoining, in law or in fact, of three (3) or more 
persons with an established hierarchy that, through its membership or 
through the agency of any member, engages in felonious criminal activity. 

For purposes of this chapter, it shall not be necessary to show that a 
particular conspiracy, combination or conjoining of persons possesses, ac- 
knowledges or is known by any common name, insignia, flag, means of 
recognition, secret signal or code, creed, belief, structure, leadership or 
command structure, method of operation or criminal enterprise, concentra- 
tion or specialty, membership, age or other qualifications, initiation rites, 
geographical or territorial situs or boundary or location, or other unifying 
mark, manner, protocol or method of expressing or indicating membership 
when the conspiracy's existence, in law or in fact, can be demonstrated by a 
preponderance of the competent evidence. However, any evidence reasonably 
tending to show or demonstrate, in law or in fact, the existence of or 
membership in any conspiracy, confederation or other association described 
herein, or probative of the existence of or membership in any such associa- 
tion, shall be admissible in any action or proceeding brought under this 
chapter. 
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(b) "Public authority" means the state and political subdivisions as 
denned in Section 11-46-1, Mississippi Code of 1972. 

(c) "Streetgang member" or "gang member" means any person who 
actually and in fact belongs to a gang, and any person who knowingly acts in 
the capacity of an agent for or accessory to, or is legally accountable for, or 
voluntarily associates himself with a gang-related criminal activity, whether 
in a preparatory, executory or cover-up phase of any activity, or who 
knowingly performs, aids or abets any such activity. 

(d) "Streetgang related" or "gang-related" means any criminal activity, 
enterprise, pursuit or undertaking directed by, ordered by, authorized by, 
consented to, agreed to, requested by, acquiesced in, or ratified by any gang 
leader, officer or governing or policymaking person or authority, or by any 
agent, representative or deputy of any such officer, person or authority: 

(i) With intent to increase the gang's size, membership, prestige, 
dominance or control in any geographical area; or 

(ii) With intent to exact revenge or retribution for the gang or any 
member of the gang; or 

(iii) With intent to provide the gang with any advantage in, or any 
control or dominance over, any criminal market sector, including but not 
limited to the unlawful manufacture, delivery, possession or sale of 
controlled substances; arson; traffic in stolen property or stolen credit 
cards; traffic in prostitution, obscenity or pornography; or that involves 
robbery, armed robbery, burglary or larceny; or 

(iv) With intent to obstruct justice, or intimidate or eliminate any 
witness against the gang or any member of the gang; or 

(v) With intent to otherwise, directly or indirectly, cause any benefit, 
aggrandizement, gain, profit or other advantage whatsoever to or for the 
gang, its reputation, influence or membership. 

SOURCES: Laws, 1996, ch. 513, § 2, eff from and after July 1, 1996. 

§ 97-44-5. Cause of action. 

(1) A civil cause of action is hereby created in favor of any public authority 
expending money, allocating or reallocating police, firefighting, emergency or 
other personnel or resources, or otherwise incurring any loss, deprivation or 
injury, or sustaining any damage, impairment or harm whatsoever, proxi- 
mately caused by any criminal activity. 

(2) The cause of action created by this chapter shall lie against: 

(a) Any streetgang in whose name, for whose benefit, on whose behalf or 
under whose direction the act was committed; and 

(b) Any gang officer or director who causes, orders, suggests, autho- 
rizes, consents to, agrees to, requests, acquiesces in or ratifies any such act; 
and 

(c) Any gang member who, in the furtherance of or in connection with, 
any gang-related activity, commits any such act; and 

(d) Any gang officer, director, leader or member. 
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(3) The cause of action authorized by this chapter shall be brought by the 
Attorney General, the district attorney or attorneys, or the county attorney, or 
by his or their respective designees. This cause of action shall be in addition to 
any other civil or criminal proceeding authorized by the laws of this state or by 
federal law, and shall not be construed as requiring the prosecutor to elect a 
civil, rather than criminal, remedy, or as replacing any other cause of action. 
Liability of the gang, its officers, directors, leaders and members shall be joint 
and several subject only to the apportionment and allocation of punitive 
damage authorized under Section 97-44-13. 

SOURCES: Laws, 1996, ch. 513, § 3, eff from and after July 1, 1996. 

RESEARCH REFERENCES 

ALR. Apportionment of liability be- 
tween landowners and assailants for inju- 
ries to crime victims. 54 A.L.R.5th 379. 

§ 97-44-7. Filing of complaint. 

(1) An action may be commenced under this chapter by the filing of a 
complaint as in civil cases. 

(2) A complaint filed under this chapter, and all other ancillary or 
collateral matters arising therefrom, including matter relating to discovery, 
motions, trial and the perfection or execution of judgments shall be subject to 
the Rules of Civil Procedure, except as may be otherwise provided in this 
chapter, or except as the court may otherwise order upon motion of the 
prosecutor in matters relating to immunity or the physical safety of witnesses. 

(3) The complaint shall name the Attorney General or his designee, if a 
complainant, each complaining district attorney or his designee, each com- 
plaining county attorney, and the public authority represented by him or by 
them. 

(4) The complaint shall also name as defendants the gang, all known gang 
officers, and any gang members specifically identified or alleged in the 
complaint as having participated in a gang-related criminal activity. The 
complaint may also name, as a class of defendants, all unknown gang 
members. 

(5) When, at any point prior to trial, other specific gang officers or 
members become known, the complaint may be amended to include any such 
person as a named defendant. 

(6) Any individual who suffers any injury under the provisions of this 
chapter shall have the right to file a civil action in his or her name. 

SOURCES: Laws, 1996, ch. 513, § 4, eff from and after July 1, 1996. 
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§ 97-44-9. Venue. 

(1) In an action brought under this chapter, venue shall lie in any county 
where an act charged in the complaint as part of a gang-related criminal 
activity was committed. 

(2) It shall not be necessary for all offenses necessary to establishing a 
criminal activity to have occurred in any one county where the district 
attorneys or county attorneys of several counties, or their designees, each 
complaining of any offense, elected to join in a complaint. In such instance, it 
shall be sufficient that the complaint, taken as a whole, alleges a gang-related 
criminal activity, and each count of any such joint complaint shall be consid- 
ered as cumulative to other counts for purposes of alleging or demonstrating 
such an activity. 

(3) Where an activity is alleged to have been committed or to have 
occurred in more than one county, the district attorney or county attorney of 
each such county, or their designees, may join their several causes of action in 
a single complaint, which may be filed in any such county agreed to by or 
among them, but no such joinder shall be had without the consent of the 
district attorney or county attorney having jurisdiction over each offense 
alleged as part of the activity. 

SOURCES: Laws, 1996, ch. 513, § 5, eff from and after July 1, 1996. 

§ 97-44-11. Service of process. 

(1) All streetgangs and streetgang members engaged in a gang-related 
criminal activity within this state impliedly consent to service of process upon 
them as set forth in this section, or as may be otherwise authorized by the 
Rules of Civil Procedure. 

(2) Service of process upon a streetgang may be had by leaving a copy of 
the complaint and summons directed to any officer of such gang, commanding 
the gang to appear and answer the complaint or otherwise plead at a time and 
place certain: 

(a) With any gang officer; or 

(b) With any individual member of the gang simultaneously named 
therein; or 

(c) In the manner provided for service by publication in a civil action; or 

(d) With any parent, legal guardian or legal custodian of any persons 
charged with a gang-related offense when any person sued civilly under this 
chapter is under seventeen (17) years of age and is also charged criminally 
or as a delinquent minor; or 

(e) With the director of any agency or department of this state who is 
the legal guardian, guardianship administrator or custodian of any person 
sued under this chapter; or 

(f) With the probation or parole officer of any person sued under this 
chapter; or 
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(g) With such other person or agent as the court may, upon petition of 
the district attorney or his designee or the county attorney, authorize as 
appropriate and reasonable under all of the circumstances. 

(3) If after being summoned a streetgang does not appear, the court shall 
enter an answer for the streetgang neither affirming nor denying the allega- 
tions of the complaint but demanding strict proof thereof, and proceed to trial 
and judgment without further process. 

(4) When any person is named as a defendant streetgang member in any 
complaint, or subsequently becomes known and is added or joined as a named 
defendant, service of process may be had as authorized or provided for in the 
Rules of Civil Procedure for service of process in a civil case. 

SOURCES: Laws, 1996, ch. 513, § 6, eff from and after July 1, 1996. 

§ 97-44-13. Punitive damages. 

(1) In any action brought under this chapter, and upon the verified 
application of the district attorney or his designee or the county attorney, the 
circuit court may at any time enter such restraining orders, injunctions or 
other prohibitions, or order such other relief as it deems proper, including but 
not limited to ordering any person to divest himself of any involvement or 
interest, direct or indirect, in any illegal streetgang activity and imposing 
other reasonable restrictions on the future illegal activities of any defendant. 

(2) A final judgment in favor of a public authority under this chapter shall 
entitle it to recover compensatory damages for all damages, losses, impair- 
ments or other harm proximately caused, together with the costs of the suit 
and reasonable attorney's fees. Punitive damages may be assessed against any 
streetgang, against any streetgang officer or member found guilty of actual 
participation in, or to be legally accountable for, a criminal activity under this 
chapter. One hundred percent (100%) of punitive damages awarded will be 
expended by the public authority to implement preventative programs for 
juveniles or to fund existing programs. 

SOURCES: Laws, 1996, ch. 513, § 7, eff from and after July 1, 1996. 

§ 97-44-15. Injunction, abatement, damages, or other rem- 
edies for unlawful use of private building by criminal street 
gang. 

(1) Every private building or place used by members of a criminal street 
gang for the commission of illegal activity is a nuisance and may be the subject 
of an injunction or cause of action for damages or for abatement of the nuisance 
as provided for in this chapter. 

(2) Any person may file a petition for injunctive relief with the appropri- 
ate court seeking eviction from or closure of any premises used for commission 
of illegal activity by a criminal street gang. Upon clear and convincing proof by 
the plaintiff that the premises are being used by members of a criminal street 
gang for the commission of illegal activity, the court may order the owner of 
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record or the lessee of the premises to remove or evict the persons from the 
premises and order the premises sealed, prohibit further use of the premises, 
or enter such order as may be necessary to prohibit the premises from being 
used for the commission of illegal activity by a gang and to abate the nuisance. 

(3) Any action for injunction, damages, abatement, or other relief filed 
pursuant to this section shall proceed according to the provisions of the Rules 
of Civil Procedure. 

(4) The court shall not issue an injunction or assess a civil penalty against 
any owner of record or the lessee of the private building or place, unless there 
is a showing by clear and convincing proof that the person knew or should have 
known or had been notified of the use of the premises by a gang for illegal 
activity. Any injunctive relief other than that specifically authorized in 
subsection (6) of this section shall be limited to that which is necessary to 
protect the health and safety of the residents or the public or that which is 
necessary to prevent further illegal activity. 

(5) A petition for injunction shall not be filed until thirty (30) days after 
notice of the unlawful use or criminal conduct has been provided to the owner 
of record or the lessee, by mail, return receipt requested, postage prepaid, to 
the owner's last known address, or by personal service. If the premises are 
abandoned or closed, or if the whereabouts of the owner of record or lessee is 
unknown, all notices, process, pleadings, and orders required to be delivered or 
served under this section may be attached to a door of the premises and mailed, 
return receipt requested, to the last address which is reflected on the ad 
valorem tax receipt on file in the office of the tax collector of the county where 
the property is located, and this shall have the same effect as personal service 
on the owner of record or lessee. No injunctive relief authorized by subsection 
(6) of this section shall be issued in the form of a temporary restraining order. 

(6) If the court has previously issued injunctive relief ordering the owner 
of record or the lessee of the premises to close the premises or otherwise to keep 
the premises from being used for the commission by a gang of illegal activity, 
the court, upon proof of failure to comply with the terms of the injunction and 
that the premises continue to be used by a gang for the commission of illegal 
activity, may do one or more of the following: 

(a) Order the premises demolished and cleared at the cost of the owner. 

(b) Order the premises sold at public auction and the proceeds from the 
sale, minus the costs of the sale and the expenses of bringing the action, 
delivered to the owner. 

(c) Order the defendant to pay damages to persons or local governing 
authorities who have been damaged or injured or have incurred expense as 
a result of the defendant's failure to take reasonable steps or precautions to 
comply with the terms of any injunction issued pursuant to the provisions of 
this chapter. 

(d) Assess a civil penalty not to exceed Five Thousand Dollars 
($5,000.00) against the defendant based upon the severity of the nuisance 
and its duration. In establishing the amount of any civil penalty, the court 
shall consider all of the following factors: 
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(i) The actions taken by the defendant to mitigate or correct the 
problem at the private building or place or the reasons why no such action 
was taken. 

(ii) Any failure of the plaintiff to provide notice as required by 
subsection (5) of this section. 

(hi) Any other factor deemed by the court to be relevant. 

(7) No nonprofit, fraternal or charitable organization which is conducting 
its affairs with ordinary care or skill nor any governmental entity shall be 
enjoined pursuant to the provisions of this chapter. 

(8) Nothing in this chapter shall preclude any aggrieved person from 
seeking any other remedy provided by law. 

SOURCES: Laws, 2001, ch. 525, § 1, eff from and after July 1, 2001. 

§ 97-44-17. Forfeiture of firearms, ammunition, and danger- 
ous weapons used by criminal street gangs; disposition of 
property seized; procedure. 

(1) Any firearm, ammunition to be used in a firearm, or dangerous 
weapon in the possession of a member of a criminal street gang may be seized 
by any law enforcement agency or peace officer when the law enforcement 
agency or peace officer has probable cause to believe that the firearm, 
ammunition to be used in a firearm, or dangerous weapon is or has been used 
by a gang in the commission of illegal activity. 

(2) The district attorney or an attorney for the seizing agency shall 
initiate, in a civil action, forfeiture proceedings by petition in the circuit courts 
as to any property seized pursuant to the provisions of this section within 
thirty (30) days of seizure. The district attorney shall provide notice of the 
filing of the petition to those members of the gang who become known to law 
enforcement officials as a result of the seizure and any related arrests, and to 
any person determined by law enforcement officials to be the owner of any of 
the property involved. After initial notice of the filing of the petition, the court 
shall assure that all persons so notified continue to receive notice of all 
subsequent proceedings related to the property. 

(3) Any person who claims an interest in any seized property shall, in 
order to assert a claim that the property should not be forfeited, file a notice 
with the court, without necessity of paying costs, of the intent to establish 
either of the following: 

(a) That the persons asserting the claim did not know of, could not have 
known of, or had no reason to believe in its use by a gang in the commission 
of illegal activity; or 

(b) That the law enforcement officer lacked the requisite reasonable 
belief that the property was or had been used by a gang in the commission 
of illegal activity. 

(4) An acquittal or dismissal in a criminal proceeding shall not preclude 
civil proceedings under this section; however, for good cause shown, on motion 
by the district attorney, the court may stay civil forfeiture proceedings during 
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the criminal trial for related criminal indictment or information alleging a 
violation of this section. Such a stay shall not be available pending an appeal. 

(5) Except as otherwise provided by this section, all proceedings hereun- 
der shall be governed by the provisions of the Mississippi Rules of Civil 
Procedure. 

(6) The issue shall be determined by the court alone, and the hearing on 
the claim shall be held within sixty (60) days after service of the petition unless 
continued for good cause. The district attorney shall have the burden of 
showing by clear and convincing proof that forfeiture of the property is 
appropriate. 

(7) Any person who asserts a successful claim in accordance with subsec- 
tion (3) of this section shall be awarded the seized property by the court, 
together with costs of filing such action. All property as to which no claim is 
filed, or as to which no successful claim is made, may be destroyed, sold at a 
public sale, retained for use by the seizing agency or transferred without 
charge to any law enforcement agency of the state for use by it. Property that 
is sold shall be sold by the circuit court at a public auction for cash to the 
highest and best bidder after advertising the sale for at least once each week 
for three (3) consecutive weeks, the last notice to appear not more than ten (10) 
days nor less than five (5) days prior to such sale in a newspaper having a 
general circulation in the county. Such notice shall contain a description of the 
property to be sold and a statement of the time and place of sale. It shall not 
be necessary to the validity of such sale either to have the property present at 
the place of sale or to have the name of the owner thereof stated in such notice. 
The proceeds of the sale, less any expenses of concluding the sale, shall be 
deposited in the seizing agency's general fund to be used only for approved law 
enforcement activity affecting the agency's efforts to combat gang activities. 

(8) Any action under the provisions of this section may be consolidated 
with any other action or proceedings pursuant to this section relating to the 
same property on motion of the district attorney. 

SOURCES: Laws, 2001, ch. 525, § 2, eff from and after July 1, 2001. 

§ 97-44-19. Penalties for criminal street gang activity. 

(1) Any person who intentionally directs, participates, conducts, furthers, 
or assists in the commission of illegal gang activity shall be punished by 
imprisonment for not less than one (1) year nor more than one-half (V2) of the 
maximum term of imprisonment provided for an underlying offense and may 
be fined an amount not to exceed Ten Thousand Dollars ($10,000.00). Any 
sentence of imprisonment imposed pursuant to this section shall be in addition 
and consecutive to any sentence imposed for the underlying offense. 

(2) Any person who is convicted of a felony or an attempted felony which 
is committed for the benefit of, at the direction of, or in association with any 
criminal street gang, with the intent to promote, further, or assist in the affairs 
of a criminal gang, shall, upon conviction of that felony, in addition and 
consecutive to the punishment prescribed for the felony or attempted felony of 
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which he or she has been convicted, be imprisoned for not less than one (1) year 
nor more than one-half (V2) of the maximum term of imprisonment provided for 
that offense. 

(3) Any person who is convicted of an offense other than a felony which is 
committed for the benefit of, at the direction of, or in association with, any 
criminal street gang, with the specific intent to promote, further or assist in 
any criminal conduct or enterprise by gang members, shall, in addition and 
consecutive to the penalty provided for that offense, be imprisoned for an 
additional period of not more than one (1) year. 

(4) Any person who knowingly and willfully sells or buys goods or 
performs services for a criminal street gang in furtherance of illegal activity 
shall be punished by imprisonment for not less than one (1) year nor more than 
one-half (V2) of the maximum term of imprisonment provided for the underly- 
ing offense and may be fined an amount not to exceed Ten Thousand Dollars 
($10,000.00). 

(5) The court may elect to suspend all or a part of any additional 
mandatory punishment or enhanced punishment provided for in this chapter 
to impose alternative punishment in the form of properly supervised commu- 
nity service or placement in an appropriate adolescent offender program, if 
available, only in an unusual case where the interest of justice would best be 
served, and if the court specifies on the record and enters into the minutes the 
circumstances and reasons that the interests of justice would best be served by 
that suspension of enhanced punishment. 

SOURCES: Laws, 2001, ch. 525, § 3, eff from and after July 1, 2001. 
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Sec. 

97-45-1. Definitions. 

97-45-2. Identity theft; definitions; investigative authority of Attorney General; 

form of subpoena; enforcement and penal provisions; refusal to produce 
documents as requested by subpoena; confidentiality of information. 

97-45-3. Computer fraud; penalties. 

97-45-5. Offense against computer users; penalties. 

97-45-7. Offense against computer equipment; penalties. 

97-45-9. Offense against intellectual property; penalties. 

97-45-11. Venue. 

97-45-13. Effect on other offenses. 

97-45-15. "Cyberstalking"; penalties. 

97-45-17. Posting of messages through electronic media for purpose of causing 

injury to any person; penalties. 
97-45-19. Identity theft. 

97-45-21. Jurisdiction for bringing criminal action. 
97-45-23. Investigations and prosecutions. 

97-45-25. Additional penalties for violations under this chapter. 

97-45-27. Identity theft; victim authorized to expunge record of false charges 

accrued on account of activities of the perpetrator. 
97-45-29. Identity theft; Attorney General authorized to issue "Identity Theft 

Passports" verifying that expunction order has been entered or police 

report has been filed; access to identity theft information. 
97-45-31. Using scanning device or reencoder to capture encoded information from 

magnetic strip on credit, debit or other payment card; definitions; 

penalty. 

97-45-33. Online impersonation; penalties. 



Editor's Note — Laws, 2004, ch. 526, § 9, provides: 

"SECTION 9. The publisher is directed to amend the chapter heading of Title 97, 
Chapter 45, Mississippi Code of 1972, so as to refer to 'Computer Crimes and Identity 
Theft.'" Prior to the amendment, the chapter heading read: "Computer Crimes." 



§ 97-45-1. Definitions. 

For the purposes of this chapter, the following words shall have the 
meanings ascribed herein unless the context clearly requires otherwise: 

(a) "Access" means to program, to execute programs on, to communicate 
with, store data in, retrieve data from or otherwise make use of any 
resources, including data or programs, of a computer, computer system or 
computer network. 

(b) "Computer" includes an electronic, magnetic, optical or other high- 
speed data processing device or system performing logical arithmetic and 
storage functions and includes any property, data storage facility or commu- 
nications facility directly related to or operating in conjunction with such 
device or system. "Computer" shall not include an automated typewriter or 
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typesetter, a machine designed solely for word processing which contains no 
database intelligence or a portable hand-held calculator nor shall "com- 
puter" include any other device which contains components similar to those 
in computers but in which the components have the sole function of 
controlling the device for the single purpose for which the device is intended 
unless the thus controlled device is a processor of data or is a storage of 
intelligence in which case it too is included. 

(c) "Computer network" means a set of related, remotely connected 
devices and communication facilities including at least one (1) computer 
system with the capability to transmit data through communication facili- 
ties. 

(d) "Computer program" means an ordered set of data representing 
coded instructions or statements that when executed by a computer cause 
the computer to process data. 

(e) "Computer software" means a set of computer programs, procedures 
and associated documentation concerned with operation of a computer 
system. 

(f) "Computer system" means a set of functionally related, connected or 
unconnected, computer equipment, devices or computer software. 

(g) "Computer services" means providing access to or service or data 
from a computer, a computer system or a computer network and includes the 
actual data processing. 

(h) "Credible threat" means a threat made with the intent and the 
apparent ability to carry out the threat so as to cause the person who is the 
target of the threat to reasonably fear for his or her safety. 

(i) "Loss or damage" includes any reasonable cost to any victim, includ- 
ing the cost of responding to an offense, conducting a damage assessment, 
and restoring the data, program, system, or information to its condition prior 
to the offense, and any revenue lost, cost incurred or other consequential 
damages incurred because of interruption of service. 

(j) "Device" includes, but is not limited to, an electronic, magnetic, 
electrochemical, biochemical, hydraulic, optical, or organic object that per- 
forms input, output, or storage functions by the manipulation of electronic, 
magnetic or other impulses. 

(k) "Electronic communication" means any transfer of signs, signals, 
writing, images, sounds, data, or intelligence of any nature, transmitted in 
whole or in part by a wire, radio, computer, electromagnetic, photoelectric or 
photo-optical system. 

(Z) "Electronic mail" means the transmission of information or commu- 
nication by the use of the Internet, a computer, a facsimile machine, a pager, 
a cellular telephone, a video recorder or other electronic means sent to a 
person identified by a unique address or address number and received by 
that person. 

(m) "Emotional distress" means significant mental suffering or distress 
that may, but does not necessarily, require medical or other professional 
treatment or counseling. 
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(n) "Financial instrument" means any check, draft, money order, cer- 
tificate of deposit, letter of credit, bill of exchange, credit card as defined in 
Section 97-19-9(b), Mississippi Code of 1972, or marketable security. 

(o) "Financial transaction device" means any of the following: 

(i) An electronic funds transfer card. 

(ii) A credit card, 
(hi) A debit card. 

(iv) A point-of-sale card. 

(v) Any instrument, device, card, plate, code, account number, per- 
sonal identification number, or a record or copy of a code, account number, 
or personal identification number or other means of access to a credit 
account or deposit account, or a driver's license or state identification card 
used to access a proprietary account, other than access originated solely by 
a paper instrument, that can be used alone or in conjunction with another 
access device, for any of the following purposes. 

1. Obtaining money, cash refund or credit account credit, goods, 
services or any other thing of value. 

2. Certifying or guaranteeing to a person or business the availabil- 
ity to the device holder of funds on deposit to honor a draft or check 
payable to the order of that person or business. 

3. Providing the device holder access to a deposit account for the 
purpose of making deposits, withdrawing funds, transferring funds 
between deposit accounts, obtaining information pertaining to a deposit 
account or making an electronic funds transfer. 

(p) "Intellectual property" includes data, computer programs, computer 
software, trade secrets, copyrighted materials and confidential or propri- 
etary information in any form or medium when such is stored in, produced 
by or intended for use or storage with or in a computer, a computer system 
or a computer network. 

(q) "Internet" means that term as defined in Section 230 of Title II of the 
Communications Act of 1934, Chapter 652, 110 Stat. 137, 47 USCS 230. 

(r) "Medical records" includes, but is not limited to, medical and mental 
health histories, reports, summaries, diagnoses and prognoses, treatment 
and medication information, notes, entries, and x-rays and other imaging 
records. 

(s) "Personal identity information" means any of the following informa- 
tion of another person: 

(i) A social security number. 

(ii) A driver's license number or state personal identification card 
number. 

(hi) Employment information. 

(iv) Information regarding any financial account held by another 
person including, but not limited to, any of the following: 

1. A savings or checking account number. 

2. A financial transaction device account number. 

3. A stock or other security certificate or account number. 
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4. A personal information number for an account described in items 
1 through 4. 

(t) "Post a message" means transferring, sending, posting, publishing, 
disseminating, or otherwise communicating or attempting to transfer, send, 
post, publish, disseminate or otherwise communicate information, whether 
truthful or untruthful, about the victim. 

(u) "Property" means property as defined in Section 1-3-45, Mississippi 
Code of 1972, and shall specifically include, but not be limited to, financial 
instruments, electronically stored or produced data and computer programs, 
whether in machine readable or human readable form. 

(v) "Proper means" includes: 

(i) Discovery by independent invention; 

(ii) Discovery by "reverse engineering"; that is, by starting with the 
known product and working backward to find the method by which it was 
developed. The acquisition of the known product must be by lawful means; 

(iii) Discovery under license or authority of the owner; 

(iv) Observation of the property in public use or on public display; or 

(v) Discovery in published literature. 

(w) "Unconsented contact" means any contact with another individual 
that is initiated or continued without that individual's consent or in 
disregard of that individual's expressed desire that the contact be avoided or 
discontinued. Unconsented contact includes any of the following: 

(i) Following or appearing within sight of the victim. 

(ii) Approaching or confronting the victim in a public place or on 
private property. 

(iii) Appearing at the victim's workplace or residence. 

(iv) Entering onto or remaining on property owned, leased or occu- 
pied by the victim. 

(v) Contacting the victim by telephone. 

(vi) Sending mail or electronic communications to the victim through 
the use of any medium, including the Internet or a computer, computer 
program, computer system or computer network. 

(vii) Placing an object on, or delivering or having delivered an object 
to, property owned, leased or occupied by the victim. 

(x) "Use" means to make use of, to convert to one's service, to avail 
oneself of or to employ. In the context of this act, "use" includes to instruct, 
communicate with, store data in or retrieve data from, or otherwise utilize 
the logical arithmetic or memory functions of a computer. 

(y) "Victim" means the individual who is the target of the conduct 
elicited by the posted message or a member of that individual's immediate 
family. 

SOURCES: Laws, 1985, ch. 319, § 1; Laws, 2003, ch. 562, § 4, eff from and after 
July 1, 2003. 
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§ 97-45-2. Identity theft; definitions; investigative authority 
of Attorney General; form of subpoena; enforcement and 
penal provisions; refusal to produce documents as re- 
quested by subpoena; confidentiality of information. 

(1) For the purposes of this chapter, "identity theft" includes crimes 
chargeable under the following provisions of law: 

(a) Section 97-9-79, which relates to false information. 

(b) Section 97-19-83, which relates to fraud by mail or other means of 
communication. 

(c) Section 97-19-85, which relates to the fraudulent use of identity 
social security number, credit card or debit card number or other identifying 
information. 

(d) Section 97-45-19, which relates to obtaining personal identity infor- 
mation of another person without authorization. 

(2) (a) In conducting identity theft investigations, the Attorney General 
shall have the authority to issue and serve subpoenas to any person in 
control of any designated documents for the production of such documents, 
including, but not limited to, writings, drawings, graphs, charts, photo- 
graphs, phono-records and other data compilations from which information 
can be obtained, or translated through detection devices into reasonably 
usable form. Such subpoenas shall require the named person, his agent or 
attorney, to appear and deliver the designated documents to a location in the 
county of his residence unless the court for good cause shown directs that the 
subpoena be issued for the person to deliver such documents to a location 
outside of the county of his residence. Mere convenience of the Attorney 
General shall not be considered good cause. The Attorney General or his 
designee shall have the authority to inspect and copy such documents. Such 
subpoenas shall be issued only upon the ex parte and in camera application 
of the Attorney General to the circuit or chancery court of the county of 
residence of the person in control of the documents or the circuit or chancery 
court of the county where the person in control of the documents may be 
found, and only upon a showing that the documents sought are relevant to 
a criminal investigation under this chapter or may lead to the discovery of 
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such relevant evidence. Thereafter said court shall have jurisdiction to 
enforce or quash such subpoenas and to enter appropriate orders thereon, 
and nothing contained in this section shall affect the right of a person to 
assert a claim that the information sought is privileged by law. 

(b) A subpoena issued pursuant to this subsection shall be in substan- 
tially the following form: 

SUBPOENA TO PRODUCE DOCUMENTS 

PURSUANT TO AN INVESTIGATION BY THE ATTORNEY GENERAL 
TO: 

YOU ARE HEREBY COMMANDED to appear before the Attorney 
General of the State of Mississippi or his designated staff attorney at the 
place, date and time specified below in an investigation being conducted by 

the Attorney General pursuant to Section , Mississippi Code of 

1972: 

Place Date and Time 

YOU ARE ALSO COMMANDED to bring with you the following 
document(s) or object(s) 

You are advised that the Court of the Judicial District 

of County, Mississippi, has approved the ex parte and in 

camera application of the Attorney General to issue this subpoena, and 
jurisdiction to enforce and/or quash the subpoena and to enter appropriate 
orders thereon is statutorily vested in the said court; enforcement and penal 
provisions applicable to an Attorney General's investigation include those 

set forth in Section , Mississippi Code of 1972; and disclosure of 

testimony and/or records coming into possession of the Attorney General 
pursuant to this subpoena shall be limited by and subject to the provisions 
of said section (for informational purposes, these cited statutes are repro- 
duced on the reverse side of this subpoena). 

You may wish to consult an attorney in regard to this subpoena. You 
have certain state and federal constitutional rights, including your protec- 
tion against self-incrimination and unreasonable search and seizure which 
this subpoena may affect. 

ISSUED BY AND UNDER SEAL OF THE ATTORNEY GENERAL OF 

THE STATE OF MISSISSIPPI, this the day of , 

20 

(SEAL) 

(c) Following service of any subpoena, pursuant to the provisions of this 
subsection, a record of the return shall be made and kept by the Attorney 
General and subject only to such disclosure as may be authorized pursuant 
to the provisions of this section. 

(3) Enforcement and penal provisions applicable to an investigation 
under this section shall include the following: 

(a) If a person who has been served with a subpoena, which has been 
issued and served upon him in accordance with the provisions of this section, 
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shall fail to deliver or have delivered the designated documents at the time 
and place required in the subpoena, on application of the Attorney General 
the circuit or chancery court having approved the issuance of the subpoena 
may issue an attachment for such person, returnable immediately, or at such 
time and place as the court may direct. Bond may be required and fine 
imposed and proceedings had thereon as in the case of a subpoenaed witness 
who fails to appear in circuit or chancery court. 

(b) Every person who shall knowingly and willfully obstruct, interfere 
with or impede an investigation under this section by concealing or destroy- 
ing any documents, papers or other tangible evidence which are relevant to 
an investigation under this section shall be guilty of a felony and, upon 
conviction, shall be punished by a fine of not more than Five Thousand 
Dollars ($5,000.00) or by imprisonment for not more than five (5) years, or by 
both such fine and imprisonment. 

(c) Every person who shall knowingly and willfully endeavor, by means 
of bribery, force or intimidation, to obstruct, delay or prevent the communi- 
cation of information to any agent or employee of the Office of the Attorney 
General or who injures another person for the purpose of preventing the 
communication of such information or an account of the giving of such 
information relevant to an investigation under this section shall be guilty of 
a felony and, upon conviction, shall be punished by a fine of not more than 
Five Thousand Dollars ($5,000.00) or by imprisonment for not more than five 
(5) years, or by both such fine and imprisonment. 

(d) The provisions of paragraphs (a), (b) and (c) of this subsection shall 
not prohibit the enforcement of, or prosecution under, any other statutes of 
this state. 

(4)(a) If any person shall refuse, or is likely to refuse, on the basis of his 
privilege against self-incrimination, to produce the designated documents as 
requested by a subpoena issued under this section or issued by a court, the 
Attorney General may request the court, ex parte and in camera, to issue an 
order requiring such person to produce the documents information which he 
refuses to give or provide on the basis of his privilege against self- 
incrimination. The Attorney General may request said order under this 
subsection when, in his judgment: 

(i) The documents sought from such individual may be necessary to 
the public interest; and 

(ii) Such individual has refused or is likely to refuse to produce the 
designated document on the basis of his privilege against self-incrimina- 
tion. 

Following such request, an order shall issue in accordance with this 
section requiring such person to produce the documents which he refuses to 
produce on the basis of his privilege against self-incrimination. 

(b) Whenever a witness refuses, on the basis of his privilege against 
self-incrimination, to produce documents, and the court issues to the witness 
an order under paragraph (a) of this subsection, the witness may not refuse 
to comply with the order on the basis of his privilege against self-incrimi- 
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nation, but no documents or information compelled under the aforesaid 
order, or any information directly or indirectly derived from such documents 
may be used against the witness in any criminal proceeding, except a 
prosecution for perjury, giving a false statement, or otherwise failing to 
comply with the order. 

(5) Documents in the possession of the Attorney General gathered pursu- 
ant to the provisions of this section and subpoenas issued by him shall be 
maintained in confidential files with access limited to prosecutorial and other 
law enforcement investigative personnel on a "need to know" basis and shall be 
exempt from the provisions of the Mississippi Public Records Act of 1983, 
except that upon the filing of an indictment or information, or upon the filing 
of an action for recovery of property, funds or fines, such documents shall be 
subject to such disclosure as may be required pursuant to the applicable 
statutes or court rules governing the trial of any such judicial proceeding. 

(6) No person, including the Attorney General, a member of his staff, 
prosecuting attorney, law enforcement officer, witness, court reporter, attorney 
or other person, shall disclose to an unauthorized person documents, including 
subpoenas issued and served, gathered by the Attorney General pursuant to 
the provisions of this section, except that upon the filing of an indictment or 
information, or upon the filing of an action for recovery of property, funds or 
fines, or in other legal proceedings, such documents shall be subject to such 
disclosure as may be required pursuant to applicable statutes and court rules 
governing the trial of any such judicial proceeding. In event of an unauthorized 
disclosure of any such documents gathered by the Attorney General pursuant 
to the provisions of this section, the person making any such unauthorized 
disclosure shall be guilty of a misdemeanor, and upon conviction thereof, shall 
be punished by a fine of not more than One Thousand Dollars ($1,000.00), or 
imprisonment of not more than six (6) months, or by both such fine and 
imprisonment. 

(7) The powers of the Attorney General under this section shall not 
diminish the powers of local authorities to investigate or prosecute any type of 
identity theft crime or any other criminal conduct within their respective 
jurisdictions, and the provisions of this section shall be in addition to the 
powers and authority previously granted the Attorney General by common, 
constitutional, statutory or case law. 

SOURCES: Laws, 2004, ch. 526, § 6, eff from and after July 1, 2004. 

Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected a publishing error in the next-to-last sentence of (2)(a) by substituting "this 
chapter" for "this act." 

§ 97-45-3. Computer fraud; penalties. 

(1) Computer fraud is the accessing or causing to be accessed of any 
computer, computer system, computer network or any part thereof with the 
intent to: 
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(a) Defraud; 

(b) Obtain money, property or services by means of false or fraudulent 
conduct, practices or representations; or through the false or fraudulent 
alteration, deletion or insertion of programs or data; or 

(c) Insert or attach or knowingly create the opportunity for an unknow- 
ing and unwanted insertion or attachment of a set of instructions or a 
computer program into a computer program, computer, computer system, or 
computer network, that is intended to acquire, alter, damage, delete, 
disrupt, or destroy property or otherwise use the services of a computer 
program, computer, computer system or computer network. 

(2) Whoever commits the offense of computer fraud when the damage or 
loss or attempted damage or loss amounts to a value of less than One 
Thousand Dollars ($1,000.00) may be punished, upon conviction, by a fine of 
not more than One Thousand Dollars ($1,000.00), or by imprisonment for not 
more than six (6) months in the county jail, or by both if the court finds 
substantial and compelling reasons why the offender cannot be safely and 
effectively supervised in the community, is not amenable to community-based 
treatment, or poses a significant risk to public safety. If such a finding is not 
made, the court shall suspend the sentence of imprisonment and impose a 
period of probation not exceeding one (1) year or a fine of not more than One 
Thousand Dollars ($1,000.00), or both. Any person convicted of a third or 
subsequent offense under this subsection where the value of the property is not 
less than Five Hundred Dollars ($500.00), shall be imprisoned in the Peniten- 
tiary for a term not exceeding three (3) years or fined an amount not exceeding 
Two Thousand Dollars ($2,000.00), or both. 

(3) Whoever commits the offense of computer fraud when the damage or 
loss or attempted damage or loss amounts to a value of One Thousand Dollars 
($1,000.00) or more but less than Five Thousand Dollars ($5,000.00), may be 
punished, upon conviction, by a fine of not more than Ten Thousand Dollars 
($10,000.00) or by imprisonment for not more than five (5) years, or by both 
such fine and imprisonment. 

(4) Whoever commits the offense of computer fraud when the damage or 
loss or attempted damage or loss amounts to a value of Five Thousand Dollars 
($5,000.00) or more but less than Twenty-five Thousand Dollars ($25,000.00), 
may be punished, upon conviction, by a fine of not more than Ten Thousand 
Dollars ($10,000.00) or by imprisonment for not more than ten (10) years, or by 
both such fine and imprisonment. 

(5) Whoever commits the offense of computer fraud when the damage or 
loss or attempted damage or loss amounts to a value of Twenty-five Thousand 
Dollars ($25,000.00) or more, may be punished, upon conviction, by a fine of not 
more than Ten Thousand Dollars ($10,000.00) or by imprisonment for not more 
than twenty (20) years, or by both such fine and imprisonment. 

(6) The definition of the term "computer network" includes the Internet, 
as defined in Section 230 of Title II of the Communications Act of 1934, 
Chapter 652, 110 Stat. 137, codified at 47 USCS 230. 
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SOURCES: Laws, 1985, ch. 319, § 2; Laws, 2003, ch. 562, § 5; Laws, 2013, ch. 367, 
§ 1; Laws, 2014, ch. 457, § 31, eff from and after July 1, 2014. 

Amendment Notes — The 2013 amendment added (3). 

The 2014 amendment rewrote (2), which read "Whoever commits the offense of 
computer fraud shall be punished, upon conviction, by a fine of not more than One 
Thousand Dollars ($1,000.00), or by imprisonment for not more than six (6) months, or 
by both such fine and imprisonment. However, when the damage or loss or attempted 
damage or loss amounts to a value of Five Hundred Dollars ($500.00) or more, the 
offender may be punished, upon conviction, by a fine of not more than Ten Thousand 
Dollars ($10,000.00) or by imprisonment for not more than five (5) years, or by both 
such fine and imprisonment"; added (3) through (5) and redesignated former (3) as (6). 

Cross References — White-collar crime investigations, see § 7-5-59. 

Organized theft or fraud enterprise applicable to conduct proscribed in this section, 
see § 97-43-3.1. 

Federal Aspects — Section 230, Title II, Communications Act of 1934, See 47 USCS 
§ 230. 

RESEARCH REFERENCES 



ALR. Computer programs as property 
subject to theft. 18 A.L.R.3d 1121. 

Criminal liability for misappropriation 
of trade secret. 84 A.L.R.3d 967. 

Disclosure or use of computer applica- 
tion software as misappropriation of trade 
secret. 30 A.L.R.4th 1250. 

Criminal liability for theft of, interfer- 
ence with, or unauthorized use of, com- 
puter programs, files, or systems. 51 
A.L.R.4th 971. 

What is computer "trade secret" under 
state law. 53 A.L.R.4th 1046. 

Propriety of civil or criminal forfeiture 
of computer hardware or software. 39 
A.L.R.5th 87. 



Computer fraud. 70 A.L.R.5th 647. 

Am Jur. 32 Am. Jur. 2d, False Pre- 
tenses § 20. 

50 Am. Jur. 2d, Larceny § 59. 

14 Am. Jur. Proof of Facts 2d 173, Ad- 
missibility of Computerized Business Re- 
cords. 

33 Am. Jur. Trials 1, Defense of Com- 
puter Crime. 

CJS. 35 C.J.S. False Pretenses § 33. 
52B C.J.S. Larceny § 28. 



§ 97-45-5. Offense against computer users; penalties. 

(1) An offense against computer users is the intentional: 

(a) Denial to an authorized user, without consent, of the full and 
effective use of or access to a computer, a computer system, a computer 
network or computer services; or 

(b) Use or disclosure to another, without consent, of the numbers, codes, 
passwords or other means of access to a computer, a computer system, a 
computer network or computer services. 

(2) Whoever commits an offense against computer users when the damage 
or loss or attempted damage or loss amounts to a value of less than One 
Thousand Dollars ($1,000.00) may be punished, upon conviction, by a fine of 
not more than One Thousand Dollars ($1,000.00), or by imprisonment for not 
more than six (6) months in the county jail, or by both if the court finds 
substantial and compelling reasons why the offender cannot be safely and 
effectively supervised in the community, is not amenable to community-based 
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treatment, or poses a significant risk to public safety. If such a finding is not 
made, the court shall suspend the sentence of imprisonment and impose a 
period of probation not exceeding one (1) year or a fine of not more than One 
Thousand Dollars ($1,000.00), or both. The total value of property taken, stolen 
or carried away by the person from a single victim shall be aggregated in 
determining the gravity of the offense. Any person convicted of a third or 
subsequent offense under this subsection where the value of the property is not 
less than Five Hundred Dollars ($500.00), shall be imprisoned in the Peniten- 
tiary for a term not exceeding three (3) years or fined an amount not exceeding 
One Thousand Dollars ($1,000.00), or both. 

(3) Whoever commits an offense against computer users when the damage 
or loss amounts to a value of One Thousand Dollars ($1,000.00) or more but 
less than Five Thousand Dollars ($5,000.00), may be punished, upon convic- 
tion, by a fine of not more than Ten Thousand Dollars ($10,000.00), or 
imprisonment for not more than five (5) years, or by both such fine and 
imprisonment. 

(4) Whoever commits an offense against computer users when the damage 
or loss amounts to a value of Five Thousand Dollars ($5,000.00) or more but 
less than Twenty-five Thousand Dollars ($25,000.00), may be punished, upon 
conviction, by a fine of not more than Ten Thousand Dollars ($10,000.00), or 
imprisonment for not more than ten (10) years, or by both such fine and 
imprisonment. 

(5) Whoever commits an offense against computer users when the damage 
or loss amounts to a value of Twenty-five Thousand Dollars ($25,000.00) or 
more, may be punished, upon conviction, by a fine of not more than Ten 
Thousand Dollars ($10,000.00), or imprisonment for not more than twenty (20) 
years, or by both such fine and imprisonment. 

SOURCES: Laws, 1985, ch. 319, § 3; Laws, 2014, ch. 457, § 32, eff from and after 
July 1, 2014. 

Amendment Notes — The 2014 amendment rewrote (2), which read "Whoever 
commits an offense against computer users shall be punished, upon conviction, by a fine 
of not more than One Thousand Dollars ($1,000.00), or by imprisonment for not more 
than six (6) months, or by both such fine and imprisonment. However, when the damage 
or loss amounts to a value of One Hundred Dollars ($100.00) or more, the offender may 
be punished, upon conviction, by a fine of not more than Ten Thousand Dollars 
($10,000.00), or imprisonment for not more than five (5) years, or by both such fine and 
imprisonment"; and added (3) through (5). 

Cross References — Organized theft or fraud enterprise applicable to conduct 
proscribed in this section, see § 97-43-3.1. 



RESEARCH REFERENCES 



ALR. Computer programs as property 
subject to theft. 18 A.L.R.3d 1121. 



Criminal liability for misappropriation 
of trade secret. 84 A.L.R.3d 967. 
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Disclosure or use of computer applica- 
tion software as misappropriation of trade 
secret. 30 A.L.R.4th 1250. 

Criminal liability for theft of, interfer- 
ence with, or unauthorized use of, com- 
puter programs, files, or systems. 51 
A.L.R.4th 971. 

What is computer "trade secret" under 
state law. 53 A.L.R.4th 1046. 



Am Jur. 50 Am. Jur. 2d, Larceny § 59. 

14 Am. Jur. Proof of Facts 2d 173, Ad- 
missibility of Computerized Business Re- 
cords. 

33 Am. Jur. Trials 1, Defense of Com- 
puter Crime. 
CJS. 52B C.J.S. Larceny § 28. 



§ 97-45-7. Offense against computer equipment; penalties. 

(1) An offense against computer equipment or supplies is the intentional 
modification or destruction, without consent, of computer equipment or sup- 
plies used or intended to be used in a computer, computer system or computer 
network. 

(2) Whoever commits an offense against computer equipment or supplies 
when the damage or loss or attempted damage or loss amounts to a value of 
less than One Thousand Dollars ($1,000.00) may be punished, upon conviction, 
by a fine of not more than One Thousand Dollars ($1,000.00), or by imprison- 
ment for not more than six (6) months in the county jail, or both if the court 
finds substantial and compelling reasons why the offender cannot be safely and 
effectively supervised in the community, is not amenable to community-based 
treatment, or poses a significant risk to public safety. If such a finding is not 
made, the court shall suspend the sentence of imprisonment and impose a 
period of probation not exceeding one (1) year or a fine of not more than One 
Thousand Dollars ($1,000.00), or both. The total value of property taken, stolen 
or carried away by the person from a single victim shall be aggregated in 
determining the gravity of the offense. Any person convicted of a third or 
subsequent offense under this subsection where the value of the property is not 
less than Five Hundred Dollars ($500.00), shall be imprisoned in the Peniten- 
tiary for a term not exceeding three (3) years or fined an amount not exceeding 
One Thousand Dollars ($1,000.00), or both. 

(3) Whoever commits an offense against computer equipment or supplies 
when the damage or loss amounts to a value of One Thousand Dollars 
($1,000.00) or more but less than Five Thousand Dollars ($5,000.00), may be 
punished, upon conviction, by a fine of not more than Ten Thousand Dollars 
($10,000.00) or by imprisonment for not more than five (5) years, or by both 
such fine and imprisonment. 

(4) Whoever commits an offense against computer equipment or supplies 
when the damage or loss amounts to a value of Five Thousand Dollars 
($5,000.00) or more but less than Twenty-five Thousand Dollars ($25,000.00), 
may be punished, upon conviction, by a fine of not more than Ten Thousand 
Dollars ($10,000.00) or by imprisonment for not more than ten (10) years, or by 
both such fine and imprisonment. 

(5) Whoever commits an offense against computer equipment or supplies 
when the damage or loss amounts to a value of Twenty-five Thousand Dollars 
($25,000.00) or more, may be punished, upon conviction, by a fine of not more 
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than Ten Thousand Dollars ($10,000.00) or by imprisonment for not more than 
twenty (20) years, or by both such fine and imprisonment. 

SOURCES: Laws, 1985, ch. 319, § 4; Laws, 2014, ch. 457, § 33, eff from and after 
July 1, 2014. 

Amendment Notes — The 2014 amendment rewrote (2), which read "Whoever 
commits an offense against computer equipment or supplies shall be punished, upon 
conviction, by a fine of not more than One Thousand Dollars ($1,000.00), or by 
imprisonment for not more than six months or both such fine and imprisonment. 
However, when the damage or loss amounts to a value of One Hundred Dollars 
($100.00) or more, the offender may be punished, upon conviction, by a fine of not more 
than Ten Thousand Dollars ($10,000.00) or by imprisonment for not more than five (5) 
years, or by both such fine and imprisonment"; and added (3) through (5). 

RESEARCH REFERENCES 



ALR. Computer programs as property 
subject to theft. 18 A.L.R.3d 1121. 

Criminal liability for misappropriation 
of trade secret. 84 A.L.R.3d 967. 

Disclosure or use of computer applica- 
tion software as misappropriation of trade 
secret. 30 A.L.R.4th 1250. 

Criminal liability for theft of, interfer- 
ence with, or unauthorized use of, com- 
puter programs, files, or systems. 51 
A.L.R.4th 971. 



What is computer "trade secret" under 
state law. 53 A.L.R.4th 1046. 

Am Jur. 18 Am. Jur. 2d, Conversion 
§ 43. 

50 Am. Jur. 2d, Larceny § 59. 

14 Am. Jur. Proof of Facts 2d 173, Ad- 
missibility of Computerized Business Re- 
cords. 

33 Am. Jur. Trials 1, Defense of Com- 
puter Crime. 
CJS. 52B C.J.S. Larceny § 28. 



§ 97-45-9. Offense against intellectual property; penalties. 

(1) An offense against intellectual property is the intentional: 

(a) Destruction, insertion or modification, without consent, of intellec- 
tual property; or 

(b) Disclosure, use, copying, taking or accessing, without consent, of 
intellectual property. 

(2) Whoever commits an offense against intellectual property when the 
damage or loss or attempted damage or loss amounts to a value of less than 
One Thousand Dollars ($1,000.00) may be punished, upon conviction, by a fine 
of not more than One Thousand Dollars ($1,000.00), or by imprisonment for 
not more than six (6) months in the county jail, or by both if the court finds 
substantial and compelling reasons why the offender cannot be safely and 
effectively supervised in the community, is not amenable to community-based 
treatment, or poses a significant risk to public safety. If such a finding is not 
made, the court shall suspend the sentence of imprisonment and impose a 
period of probation not exceeding one (1) year or a fine of not more than One 
Thousand Dollars ($1,000.00), or both. The total value of property taken, stolen 
or carried away by the person from a single victim shall be aggregated in 
determining the gravity of the offense. Any person convicted of a third or 
subsequent offense under this subsection where the value of the property is not 
less than Five Hundred Dollars ($500.00), shall be imprisoned in the Peniten- 
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tiary for a term not exceeding three (3) years or fined an amount not exceeding 
One Thousand Dollars ($1,000.00), or by both. 

(3) Whoever commits an offense against intellectual property when the 
damage or loss amounts to a value of One Thousand Dollars ($1,000.00) or 
more but less than Five Thousand Dollars ($5,000.00), the offender may be 
punished, upon conviction, by a fine of not more than Ten Thousand Dollars 
($10,000.00) or by imprisonment for not more than five (5) years, or by both 
such fine and imprisonment. 

(4) Whoever commits an offense against intellectual property when the 
damage or loss amounts to a value of Five Thousand Dollars ($5,000.00) or 
more but less than Twenty-five Thousand Dollars ($25,000.00), may be 
punished, upon conviction, by a fine of not more than Ten Thousand Dollars 
($10,000.00) or by imprisonment for not more than ten (10) years, or by both 
such fine and imprisonment. 

(5) Whoever commits an offense against intellectual property when the 
damage or loss amounts to a value of Twenty-five Thousand Dollars 
($25,000.00) or more, may be punished, upon conviction, by a fine of not more 
than Ten Thousand Dollars ($10,000.00) or by imprisonment for not more than 
twenty (20) years, or by both such fine and imprisonment. 

(6) The provisions of this section shall not apply to the disclosure, use, 
copying, taking, or accessing by proper means as defined in this chapter. 

SOURCES: Laws, 1985, ch. 319, § 5; Laws, 2014, ch. 457, § 34, eff from and after 
July 1, 2014. 

Amendment Notes — The 2014 amendment rewrote (2), which read "Whoever 
commits an offense against intellectual property shall be punished, upon conviction, by 
a fine of not more than One Thousand Dollars ($1,000.00), or by imprisonment for not 
more than six (6) months, or by both such fine and imprisonment. However, when the 
damage or loss amounts to a value of One Hundred Dollars ($100.00) or more, the 
offender may be punished, upon conviction, by a fine of not more than Ten Thousand 
Dollars ($10,000.00) or by imprisonment for not more than five (5) years, or by both 
such fine and imprisonment"; added (3) through (5) and redesignated former (3) as (6). 

RESEARCH REFERENCES 



ALR. Computer programs as property 
subject to theft. 18 A.L.R.3d 1121. 

Criminal liability for misappropriation 
of trade secret. 84 A.L.R.3d 967. 

Disclosure or use of computer applica- 
tion software as misappropriation of trade 
secret. 30 A.L.R.4th 1250. 

Criminal liability for theft of, interfer- 
ence with, or unauthorized use of, com- 
puter programs, files, or systems. 51 
A.L.R.4th 971. 

What is computer "trade secret" under 
state law. 53 A.L.R.4th 1046. 

Copyright protection of computer pro- 
grams. 180 A.L.R. Fed. 1. 



Am Jur. 50 Am. Jur. 2d, Larceny § 59. 

5AAm. Jur. Legal Forms 2d, Copyright 
and Literary and Artistic Property 
§ 72:24 (notice of copyright — including 
computer storage and retrieval). 

14 Am. Jur. Proof of Facts 2d 173, Ad- 
missibility of Computerized Business Re- 
cords. 

41 Am. Jur. Proof of Facts 2d 517, Aban- 
donment of Trade Secret. 

33 Am. Jur. Trials 1, Defense of Com- 
puter Crime. 

CJS. 52B C.J.S. Larceny § 28. 



1361 



§ 97-45-11 



Crimes 



§ 97-45-11. Venue. 

For the purposes of venue under the provisions of this chapter, any 
violation of this chapter shall be considered to have been committed: 

(a) In any county in which any act was performed in furtherance of any 
transaction violating this chapter; and 

(b) In any county from which, to which or through which any access to 
a computer, computer system or computer network was made, whether by 
wire, electromagnetic waves, microwaves or any other means of communi- 
cation. 

SOURCES: Laws, 1985, ch. 319, § 6, eff from and after July 1, 1985. 

RESEARCH REFERENCES 



ALR. Necessity of proving venue or 
territorial jurisdiction of criminal offense 
beyond reasonable doubt. 67 A.L.R.3d 
988. 

Where is embezzlement committed for 
purposes of territorial jurisdiction or 
venue. 80 A.L.R.3d 514. 

Criminal liability for misappropriation 
of trade secret. 84 A.L.R.3d 967. 



Venue in rape cases where crime is 
committed partly in one place and partly 
in another. 100 A.L.R.3d 1174. 

Criminal liability for theft of, interfer- 
ence with, or unauthorized use of, com- 
puter programs, files, or systems. 51 
A.L.R.4th 971. 

Am Jur. 21 Am. Jur. 2d, Criminal Law 
§§ 461 et seq. 



§ 97-45-13. Effect on other offenses. 

The criminal offenses created by this chapter shall not be deemed to 
supersede, or repeal, any other criminal offense. 

SOURCES: Laws, 1985, ch. 319, § 7, eff from and after July 1, 1985. 

§ 97-45-15. "Cyberstalking"; penalties. 

(1) It is unlawful for a person to: 

(a) Use in electronic mail or electronic communication any words or 
language threatening to inflict bodily harm to any person or to that person's 
child, sibling, spouse or dependent, or physical injury to the property of any 
person, or for the purpose of extorting money or other things of value from 
any person. 

(b) Electronically mail or electronically communicate to another repeat- 
edly, whether or not conversation ensues, for the purpose of threatening, 
terrifying or harassing any person. 

(c) Electronically mail or electronically communicate to another and to 
knowingly make any false statement concerning death, injury, illness, 
disfigurement, indecent conduct, or criminal conduct of the person electroni- 
cally mailed or of any member of the person's family or household with the 
intent to threaten, terrify or harass. 

(d) Knowingly permit an electronic communication device under the 
person's control to be used for any purpose prohibited by this section. 
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(2) Whoever commits the offense of cyberstalking shall be punished, upon 
conviction: 

(a) Except as provided herein, the person is guilty of a felony punish- 
able by imprisonment for not more than two (2) years or a fine of not more 
than Five Thousand Dollars ($5,000.00), or both. 

(b) If any of the following apply, the person is guilty of a felony 
punishable by imprisonment for not more than five (5) years or a fine of not 
more than Ten Thousand Dollars ($10,000.00), or both: 

(i) The offense is in violation of a restraining order and the person has 
received actual notice of that restraining order or posting the message is 
in violation of an injunction or preliminary injunction. 

(ii) The offense is in violation of a condition of probation, a condition 
of parole, a condition of pretrial release or a condition of release on bond 
pending appeal. 

(hi) The offense results in a credible threat being communicated to 
the victim, a member of the victim's family, or another individual living in 
the same household as the victim. 

(iv) The person has been previously convicted of violating this section 
or a substantially similar law of another state, a political subdivision of 
another state, or of the United States. 

(3) This section does not apply to any peaceable, nonviolent, or nonthreat- 
ening activity intended to express political views or to provide lawful informa- 
tion to others. This section shall not be construed to impair any constitution- 
ally protected activity, including speech, protest or assembly. 

SOURCES: Laws, 2003, ch. 562, § 6, eff from and after July 1, 2003. 

Editor's Note — Laws, 2003, ch. 562, § 12, provides as follows: 

"SECTION 12. If any provision of this act is held by a court to be invalid, such 

invalidity shall not affect the remaining provisions of this act, and to this end the 

provisions of this act are declared severable." 

Cross References — Exploitation of children, generally, including by means of 

computer, see §§ 97-5-31 et seq. 

§ 97-45-17. Posting of messages through electronic media for 
purpose of causing injury to any person; penalties. 

(1) A person shall not post a message for the purpose of causing injury to 
any person through the use of any medium of communication, including the 
Internet or a computer, computer program, computer system or computer 
network, or other electronic medium of communication without the victim's 
consent, for the purpose of causing injury to any person. 

(2) A person who violates this section, upon conviction, shall be guilty of 
a felony punishable by imprisonment for not more than five (5) years or a fine 
of not more than Ten Thousand Dollars ($10,000.00), or both. 

SOURCES: Laws, 2003, ch. 562, § 7, eff from and after July 1, 2003. 
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Editor's Note — Laws, 2003, ch. 562, § 12, provides as follows: 

"SECTION 12. If any provision of this act is held by a court to be invalid, such 

invalidity shall not affect the remaining provisions of this act, and to this end the 

provisions of this act are declared severable." 

§ 97-45-19. Identity theft. 

(1) A person shall not obtain or attempt to obtain personal identity 
information of another person with the intent to unlawfully use that informa- 
tion for any of the following purposes without that person's authorization: 

(a) To obtain financial credit. 

(b) To purchase or otherwise obtain or lease any real or personal 
property. 

(c) To obtain employment. 

(d) To obtain access to medical records or information contained in 
medical records. 

(e) To commit any illegal act. 

(2) (a) A person who violates this section is guilty of a felony punishable by 
imprisonment for not less than two (2) nor more than fifteen (15) years or a 
fine of not more than Ten Thousand Dollars ($10,000.00), or both. 

(b) Notwithstanding the provisions of paragraph (a) of this subsection 
(2), if the violation involves an amount of less than Two Hundred Fifty 
Dollars ($250.00), a person who violates this section may be found guilty of 
a misdemeanor punishable by imprisonment in the county jail for a term of 
not more than six (6) months, or by a fine of not more than One Thousand 
Dollars ($1,000.00), or both, in the discretion of the court. 

(c) For purposes of determining the amount of the violation, the value of 
all goods, property, services and other things of value obtained or attempted 
to be obtained by the use of an individual's identity information shall be 
aggregated. 

(3) This section does not prohibit the person from being charged with, 
convicted of, or sentenced for any other violation of law committed by that 
person using information obtained in violation of this section. 

(4) This section does not apply to a person who obtains or attempts to 
obtain personal identity information of another person pursuant to the 
discovery process of a civil action, an administrative proceeding or an arbitra- 
tion proceeding. 

(5) Upon the request of a person whose identifying information was 
appropriated, the Attorney General may provide assistance to the victim in 
obtaining information to correct inaccuracies or errors in the person's credit 
report or other identifying information; however, no legal representation shall 
be afforded such person by the Office of the Attorney General. 

(6) A person convicted under this section or under Section 97-19-85 shall 
be ordered to pay restitution as provided in Section 99-37-1 et seq., and any 
legal interest in addition to any other fine or imprisonment which may be 
imposed. 
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SOURCES: Laws, 2003, ch. 562, § 8; Laws, 2004, ch. 526, § 1; brought forward 
without change, Laws, 2014, ch. 457, § 35, eff from and after July 1, 2014. 

Editor's Note — Laws, 2003, ch. 562, § 12, provides as follows: 

"SECTION 12. If any provision of this act is held by a court to be invalid, such 

invalidity shall not affect the remaining provisions of this act, and to this end the 

provisions of this act are declared severable." 
Amendment Notes — The 2014 amendment brought the section forward without 

change. 

Cross References — Organized theft or fraud enterprise applicable to conduct 
proscribed in this section, see § 97-43-3.1. 

Imposition of standard state assessment in addition to all court imposed fines or 
other penalties for any felony violation, see § 99-19-73. 

§ 97-45-21. Jurisdiction for bringing criminal action. 

(1) For purposes of bringing a criminal action under this chapter, a person 
who causes, by any means, the access of a computer, computer system or 
computer network in one jurisdiction from another jurisdiction is deemed to 
have personally accessed the computer, computer system or computer network 
in each jurisdiction. 

(2) For offenses under Section 97-45-19 or Section 97-19-85 which occur in 
multiple jurisdictions but which do not involve a computer, computer system or 
computer network, jurisdiction is deemed to be proper in each jurisdiction 
where any element of the offense occurred. 

SOURCES: Laws, 2003, ch. 562, § 9; Laws, 2004, ch. 526, § 2, eff from and after 
July 1, 2004. 

Editor's Note — Laws, 2003, ch. 562, § 12, provides as follows: 

"SECTION 12. If any provision of this act is held by a court to be invalid, such 

invalidity shall not affect the remaining provisions of this act, and to this end the 

provisions of this act are declared severable." 

§ 97-45-23. Investigations and prosecutions. 

Prosecutions for violations under Title 97, Chapter 45, or Section 97-5-33, 
may be instituted by the Attorney General, his designee or the district attorney 
of the district in which the violation occurred, and shall be conducted in the 
name of the State of Mississippi. In the prosecution of any criminal proceeding 
in accordance with this subsection by the Attorney General, his designee, and 
in any proceeding before a grand jury in connection therewith, the Attorney 
General, or his designee, shall exercise all the powers and perform all the 
duties which the district attorney would otherwise be authorized or required to 
exercise or perform. The Attorney General, or his designee, shall have the 
authority to issue and serve subpoenas in the investigation of any matter 
which may violate Title 97, Chapter 45, or Section 97-5-33. 

SOURCES: Laws, 2003, ch. 562, § 10, eff from and after July 1, 2003. 
Editor's Note — Laws, 2003, ch. 562, § 12, provides as follows: 
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"SECTION 12. If any provision of this act is held by a court to be invalid, such 
invalidity shall not affect the remaining provisions of this act, and to this end the 
provisions of this act are declared severable." 

§ 97-45-25. Additional penalties for violations under this 
chapter. 

In a proceeding for violations under Title 97, Chapter 45, Section 97-5-33 
or Section 97-19-85, the court, in addition to the criminal penalties imposed 
under this chapter, shall assess against the defendant convicted of such 
violation double those reasonable costs that are expended by the Office of 
Attorney General, the district attorney's office, the sheriff's office or police 
department involved in the investigation of such case, including, but not 
limited to, the cost of investigators, software and equipment utilized in the 
investigation, together with costs associated with process service, court report- 
ers and expert witnesses. The Attorney General or district attorney may 
institute and maintain proceedings in his name for enforcement of payment in 
the circuit court of the county of residence of the defendant and, if the 
defendant is a nonresident, such proceedings shall be in the Circuit Court of 
the First Judicial District of Hinds County, Mississippi. The Attorney General 
or district attorney shall distribute the property or interest assessed under this 
section as follows: 

(a) Fifty percent (50%) shall be distributed to the unit of state or local 
government whose officers or employees conducted the investigation into 
computer fraud, identity theft or child exploitation which resulted in the 
arrest or arrests and prosecution. Amounts distributed to units of local 
government shall be used for training or enforcement purposes relating to 
detection, investigation or prosecution of computer and financial crimes, 
including computer fraud or child exploitation. 

(b) Where the prosecution was maintained by the district attorney, fifty 
percent (50%) shall be distributed to the county in which the prosecution was 
instituted by the district attorney and appropriated to the district attorney 
for use in training or enforcement purposes relating to detection, investiga- 
tion or prosecution of computer and financial crimes, including computer 
fraud or child exploitation. Where a prosecution was maintained by the 
Attorney General, fifty percent (50%) of the proceeds shall be paid or 
distributed into the Attorney General's Cyber Crime Central or the Attorney 
General's special fund to be used for consumer fraud education and inves- 
tigative and enforcement operations of the Office of Consumer Protection. 
Where the Attorney General and the district attorney have participated 
jointly in any part of the proceedings, twenty-five percent (25%) of the 
property forfeited shall be paid to the county in which the prosecution 
occurred, and twenty-five percent (25%) shall be paid to the Attorney 
General's Cyber Crime Central or the Attorney General's special fund to be 
used for the purposes as stated in this paragraph. 
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SOURCES: Laws, 2003, ch. 562, § 11; Laws, 2004, ch. 526, § 3, eff from and after 
July 1, 2004. 

Editor's Note — Laws, 2003, ch. 562, § 12, provides as follows: 

"SECTION 12. If any provision of this act is held by a court to be invalid, such 

invalidity shall not affect the remaining provisions of this act, and to this end the 

provisions of this act are declared severable." 

§ 97-45-27. Identity theft; victim authorized to expunge re- 
cord of false charges accrued on account of activities of the 
perpetrator. 

Any person whose name or other identification has been used without his 
consent or authorization by another person, with the use resulting in charges, 
an arrest record, or a conviction putatively on the record of the person whose 
name or other identification was appropriated, the person whose name or other 
identification has been used without his consent or authorization may file a 
petition for expunction of such charges or arrest record or conviction, or any of 
them, with any court which has jurisdiction over the matter. 

SOURCES: Laws, 2004, ch. 526, § 4, eff from and after July 1, 2004. 

§ 97-45-29. Identity theft; Attorney General authorized to is- 
sue "Identity Theft Passports" verifying that expunction 
order has been entered or police report has been filed; 
access to identity theft information. 

(1) A person who has petitioned the court pursuant to Section 97-45-27 to 
expunge any charges, arrest record or conviction falsely entered against the 
person as a result of the appropriation of his name or other identifying 
information may submit to the Attorney General a certified copy of a court 
order obtained. The Office of the Attorney General may issue an "Identity Theft 
Passport" verifying that such order has been entered. 

(2) Any person who has filed a police report alleging that the person's 
name or other identification has been used without the person's consent or 
authorization by another person may submit a copy of the police report to the 
Attorney General. The Office of the Attorney General may issue an "Identity 
Theft Passport" stating that such police report has been submitted. 

(3) The Office of the Attorney General may provide access to identity theft 
information to law enforcement agencies and individuals who have submitted 
a police report or court order pursuant to this chapter and any other person or 
entity as appropriate. 

SOURCES: Laws, 2004, ch. 526, § 5, eff from and after July 1, 2004. 
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§ 97-45-31. Using scanning device or reencoder to capture 
encoded information from magnetic strip on credit, debit or 
other payment card; definitions; penalty. 

(1) For the purposes of this section, the following terms shall have the 
meanings ascribed to them unless the context clearly requires otherwise: 

(a) "Cardholder" means any person: 

(i) Named on the face of a credit card to whom or for whose benefit the 
credit card is issued by an issuer; or 

(ii) In possession of a credit card with the consent of the person to 
whom the credit card was issued. 

(b) "Credit card" means: 

(i) Any instrument or device, whether known as a credit card, charge 
card, credit plate, courtesy card, identification card or any other name that 
is issued with or without fee by an issuer for the use of the cardholder in 
obtaining money, goods, services or anything else of value, either on credit 
or in consideration of an undertaking or guaranty by the issuer of the 
payment of a check drawn by the cardholder, on a promise to pay in part 
or in full therefor at a future time, whether or not all or any part of the 
indebtedness that is represented by the promise to make deferred pay- 
ment is secured or unsecured. 

(ii) A debit card, electronic benefit transfer card or other access 
instrument or device, other than a check that is signed by the holder or 
other authorized signatory on the deposit account, that draws funds from 
a deposit account in order to obtain money, goods, services or anything else 
of value. 

(hi) A stored value card, smart card or other instrument or device 
that enables a person to obtain goods, services or anything else of value 
through the use of value stored on the card instrument or device. 

(iv) The number that is assigned the card, instrument or device, even 
if the physical card, instrument or device is not used or presented. 

(c) "Issuer" means any business organization, state agency or financial 
institution, or its duly authorized agent, that issues a credit card. 

(d) "Merchant" means a person who is authorized under a written 
contract with a participating party to furnish money, goods, services or 
anything else of value on presentation of a credit card by a cardholder. 

(e) "Reencoder" means an electronic device that places encoded infor- 
mation from the magnetic strip or stripe of a credit card onto the magnetic 
strip or stripe of a different credit card. 

(f) "Scanning device" means a scanner, reader or other electronic device 
that is used to access, read, scan, obtain, memorize or store, temporarily or 
permanently, information that is encoded on a magnetic strip or stripe of a 
credit card. 

(2) (a) It is unlawful for a person to use a scanning device or reencoder 
without the permission of the cardholder of the credit card from which the 
information is being scanned or reencoded with the intent to defraud the 
cardholder, the issuer or a merchant. 
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(b) A person who violates this section commits a felony punishable, 
upon conviction thereof, by imprisonment not to exceed five (5) years, a fine 
not to exceed Ten Thousand Dollars ($10,000.00), or both. 

SOURCES: Laws, 2005, ch. 511, § 4, eff from and after July 1, 2005. 

§ 97-45-33. Online impersonation; penalties. 

(1) Noth withstanding any other provision of law, any person who know- 
ingly and without consent impersonates another actual person through or on 
an Internet website or by other electronic means for purposes of harming, 
intimidating, threatening or defrauding another person is guilty of a misde- 
meanor. 

(2) For purposes of this section, an impersonation is credible if another 
person would reasonably believe, or did reasonably believe, that the defendant 
was or is the person who was impersonated. 

(3) For purposes of this section, "electronic means" shall include opening 
an email account or an account or profile on a social networking Internet 
website in another person's name. 

(4) A violation of this section is punishable by a fine of not less than Two 
Hundred Fifty Dollars ($250.00) and not exceeding One Thousand Dollars 
($1,000.00) or by imprisonment for not less than ten (10) days and not more 
than one (1) year, or both. 

(5) This section shall not preclude prosecution under any other provision 
of law and shall be considered supplemental thereto. 

SOURCES: Laws, 2011, ch. 340, § 1, eff from and after July 1, 2011. 

Cross References — Imposition of standard state assessment in addition to all 
court imposed fines or other penalties for any misdemeanor violation, see § 99-19-73. 



1369 



Index 
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ABANDONED CHILDREN. 
Desertion and nonsupport, §97-5-1. 

ABANDONMENT. 
Children. 

Desertion and nonsupport, §97-5-1. 

ABORTION. 

Abortion-inducing drugs. 

Advertising, sale, §97-3-5. 
Advertisement. 

Drugs or medicine for causing 
unlawful abortion, §97-3-5. 
Crimes, §§97-3-3 to 97-3-5. 
Drug or medicine causing unlawful 
abortion. 
Advertising, sale, §97-3-5. 
Manslaughter. 

Killing of unborn child. 

Provisions not applicable to legal 
medical procedures including 
abortion, §97-3-37. 
Sex crimes against minors. 

Maintenance of forensic sample from 
abortion on minor less than 14 
years of age, §97-5-51. 
Unlicensed, practicing physician, 
§97-3-3. 

ACCESSORIES AFTER THE FACT, 

§97-1-5. 

ACCESSORIES BEFORE THE FACT, 

§97-1-3. 

ACCOMPLICES. 
Escape. 

Aiding escape of felons, §§97-9-27, 
97-9-29. 

Aiding escapes from officers, §97-9-33. 
Inmates of state institutions, §97-9-25. 
Prisoners other than felons, §97-9-31. 
Firearms and other weapons. 
Aiding or encouraging minor to 
possess weapon, §97-37-17. 
Human trafficking, §97-3-54.3. 
Shoplifting. 

Employee giving away merchandise 
without consent of merchant, 
§97-23-99. 
Juvenile offenders, §§97-23-94, 
97-23-94.1. 



ACCOUNTS AND ACCOUNTING. 
Bad checks. 

Recovery of restitution, §97-19-77. 
Tax collectors. 

Failure to make settlement, §97-11-47. 

ACKNOWLEDGMENTS. 
Certificate of acknowledgment or 
proof of recordable instrument, 

§§97-21-7, 97-21-33, 97-21-63. 
Personating another to acknowledge 
recorded instrument, §97-19-33. 

ACQUITTAL. 
Deadly weapons. 

Return of forfeited weapon upon, 
§97-37-3. 

Libel. 

Criminal libel, §97-3-57. 

ACTIONS. 
Charitable bingo. 

Enforcement powers, §97-33-109. 
False personation. 

Personating another to act in suit, 
§97-19-33. 
Human trafficking. 
Damages. 
Actions for actual and punitive 
damages, §97-3-54.6. 

Levees. 

Recovery of damages, §97-15-21. 
Metal property identification or 
ownership. 
Scrap metal dealers or other 
purchasers. 
Contesting, §97-17-71. 
Racketeer influenced and corrupt 
organizations. 
Civil proceedings, §97-43-9. 
Scrap metal dealers or other 
purchasers. 
Metal property transactions. 
Contesting identification or 
ownership, §97-17-71. 
Shoplifting. 

Civil remedy for shoplifting violations, 
§97-23-96. 
Street gangs. 

Civil action authorized, §97-44-5. 
Complaint process, §97-44-7. 
Punitive damages, §97-44-13. 
Service of process, §97-44-11. 
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ACTIONS —Cont'd 
Street gangs — Cont'd 
Venue, §97-44-9. 

ADOPTION. 

Child rape, §97-5-41. 

ADULTERATED AND MISBRANDED 

FOOD. 
Penalty, §97-27-1. 

ADULTERY, §§97-29-1 to 97-29-9. 
Going out of state to marry, §97-29-9. 
Guardian and ward, §97-29-7. 
Incestuous adultery, §§97-29-5, 
97-29-29. 

Incestuous relationship, §97-29-5. 
Teacher and pupil, §97-29-3. 
Unlawful cohabitation, §97-29-1. 

ADVERTISING. 
Abortion. 

Drugs or instruments for causing 
unlawful abortion, §97-3-5. 
Consumer protection. 

False advertising, §§97-23-1 to 
97-23-5. 

Deceptive advertising, §97-23-3. 
False advertising, §§97-23-1 to 
97-23-5. 
Unlawful, penalty, §97-23-1. 
Untrue, deceptive or misleading, 
penalty, §97-23-3. 
Misleading advertising, §97-23-3. 
Pulling down advertisements, 
§97-23-5. 

AFFIDAVITS. 

Alcoholic beverage offenses. 

Consignment delivery of alcohol or 
wine. 

Affidavit requirement, §97-21-15. 
Champerty and maintenance. 

Attorney affidavit, §§97-9-17, 97-9-19. 

Party affidavit, §97-9-15. 
Obscenity prosecutions, §97-29-101. 
Tramps. 

Proceeding on affidavit, §97-35-31. 

AGE. 

Electronic cigarettes and other 
alternative nicotine products. 

Distribution of alternative nicotine 
products to minors. 
Verification of age, §97-32-51. 

AGENTS. 
Bribery. 

Public or private entities, §§97-11-11, 
97-11-13. 



AGENTS —Cont'd 
Champerty and maintenance, 

§§97-9-11 to 97-9-23. 
Embezzlement, §97-23-19. 
Lotteries. 

Acting as agent for lottery, §97-33-47. 

AGGRAVATED ASSAULT, §97-3-7. 

AGGRAVATED DOMESTIC 
VIOLENCE, §97-3-7. 

AGRICULTURE. 
Larceny. 

Severing crops or other improvements, 
§97-17-47. 
Liens. 

Removing agricultural products from 
premises subject to lien, 
§97-17-73. 

AIDING AND ABETTING. 
Escape. 

Aiding escape of felons, §§97-9-27, 
97-9-29. 

Aiding escapes from officers, §97-9-33. 
Inmates of state institutions, §97-9-25. 
Prisoners other than felons, §97-9-31. 
Firearms and other weapons. 
Aiding or encouraging minor to 
possess weapon, §97-37-17. 
Human trafficking, §97-3-54.3. 
Shoplifting. 
Employee giving away merchandise 
without consent of merchant, 
§97-23-99. 
Juvenile offenders, §§97-23-94, 
97-23-94.1. 

AIDS AND HIV. 

Criminal exposure of another to 

certain diseases, §97-27-14. 
Endangerment by bodily substance, 

§97-27-14. 

AIR CONDITIONER EVAPORATOR 

COILS OR CONDENSERS. 
Sale for scrap. 

Cash payments prohibited, 

§97-17-71.2. 
Check or money order. 

Payment method, §97-17-71.2. 
Criminal penalty. 

Violations, §97-17-71.2. 
Requirements, §97-17-71.2. 

AIRCRAFT. 

Boarding with dangerous or deadly 
instrument, §97-25-55. 
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AIRCRAFT —Cont'd 
Commercial security personnel. 

Boarding aircraft with dangerous or 
deadly weapon, §97-25-55. 
Criminal forfeitures. 

First degree arson, §97-17-4. 
Forfeiture. 

First degree arson, §97-17-4. 
Human trafficking. 

Forfeitures, §97-3-54.7. 
Law enforcement officers. 

Boarding aircraft with dangerous or 
deadly weapon, §97-25-55. 
Piracy, §97-25-55. 

Racketeer influenced and corrupt 
organizations. 

Seizure and forfeiture of property, 
§97-43-11. 

AIRCRAFT PIRACY, §97-25-55. 

AIR PISTOLS. 

Student possession of weapons. 

Exception to prohibition, §97-37-17. 

AIRPORTS. 

Air operations or sterile areas. 

Trespass, §97-17-87. 
Trespass. 

Air operations or sterile areas, 
§97-17-87. 

AIR RIFLES. 

Student possession of weapons. 

Exception to prohibition, §97-37-17. 

ALCOHOLIC BEVERAGES. 
Minors. 

Adult allowing party at private 
residence or private premises 
where minor obtains alcoholic 
beverages, §97-5-49. 
Offenses, §§97-31-5 to 97-31-53. 
Agents or assistants of seller or buyer. 

Sale, possession, etc., §97-31-29. 
Alcoholic preparations, §§97-31-5 to 
97-31-11. 
Elixir of orange peel, §97-31-11. 
Ginger extracts, §97-31-11. 
Pear extract, §97-31-11. 
Permit requirement, §97-31-7. 
Recordkeeping requirement, 

§97-31-9. 
Sale or storage, §97-31-5. 
Beer gardens, §§97-31-27, 97-31-31. 
Consignment. 

Delivery of alcohol or wine to person 
other than consignee, §97-31-15. 



ALCOHOLIC BEVERAGES —Cont'd 
Offenses — Cont'd 

Consumption of confiscated liquor, 

§97-31-19. 
Correctional inmates, §97-31-35. 
Correctional officers. 

Sale, possession, etc., §97-31-35. 
Denatured alcohol, §97-31-17. 
Homemade wine exception, §97-31-21. 
Home sales, §§97-31-29, 97-31-31. 
Interstate transport, §97-31-47. 
Jail inmates, §97-31-35. 
Moonshining, §§97-31-19 to 97-31-23. 
Patient medicines, §97-31-25. 
Penalties. 

General penalty provision, 
§97-31-53. 
Pharmacists and pharmacies. 
Patient medicines, §97-31-25. 
Reliance upon druggist exception as 

defense, §97-31-33. 
Sale, possession, etc., §97-31-45. 
Possession of still, §97-31-23. 
Prison convicts, §97-31-35. 
Prison guards. 

Sale, possession, etc., §97-31-35. 
Prohibited conduct, §97-31-21. 
Shot houses, §§97-31-27, 97-31-31. 
Solicitation of orders for liquors, etc., 

§97-31-49. 
Storage of confiscated liquors, stills, 

etc., §97-31-19. 
Transporting intoxicating liquors, 

§97-31-47. 
Witnesses. 

Immunity from prosecution, 
§97-31-51. 
Sacramental wine, §§97-31-33, 

97-31-37, 97-31-41. 
Sales. 

For medicinal purposes, §§97-31-39, 
97-31-43. 

Wine. 

Sacramental wine. 

Religious exception to prohibition, 

§97-31-33. 
Sale by druggists, §§97-31-37, 

97-31-41. 

ALIENS. 

Contributions to political party or 
candidate. 

Foreign nationals, prohibition, 
§97-13-18. 
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ALIENS —Cont'd 
Human trafficking. 

Passport or other immigration 
document. 
Destruction, concealment or 
confiscation for purpose of 
preventing freedom of 
movement or ability to travel, 
§97-3-54.2. 

ALTERNATIVE NICOTINE 

PRODUCTS. 
Minors. 

Distribution of alternative nicotine 
products to minors, §97-32-51. 

ALUMINUM. 
Aluminum property. 

Defined, §97-17-71. 
Scrap metal dealers and other 
purchasers. 

Purchase transactions, §§97-17-71 to 
97-17-71.2. 

AMBULANCE CHASING. 
Solicitation of business by or for 
attorney, §§97-9-11 to 97-9-23. 

AMERICAN FLAG. 
Desecration, §97-7-39. 

AMERICAN LEGION. 
Unauthorized use of membership 
buttons, insignia, etc., §97-19-43. 

AMERICAN VETERANS OF WORLD 
WAR II. 

Unauthorized use of membership 
buttons, insignia, etc., §97-19-43. 

ANAL INTERCOURSE, §97-29 59. 

ANIMAL CRUELTY, §§97-41-1 to 
97-41-23. 

ANIMALS. 

Cruelty to animals, §§97-41-1 to 
97-41-23. 

Dog and cat protection law of 2011, 

§97-41-16. 
Dumping dead wildlife or wildlife 
parts on highways and private 
property, §97-15-32. 
False pretenses. 

Registering false pedigree, §97-19-49. 
Manslaughter. 

Owner of dangerous animal, §§97-3-25, 
97-3-45. 

Mississippi dog and cat protection 
law of 2011, §97-41-16. 



ANIMALS —Cont'd 

Shooting near dwelling house. 

Causing damage to property, 

domesticated animal or livestock, 
§97-37-30. 

ANIMALS RUNNING AT LARGE. 
Stallion or jack, §97-29-57. 

ANSWERS. 
Forfeitures. 

Trademarks and recordings violations. 
Civil forfeiture. 

Petition for forfeiture, §97-21-103. 
Trademarks and recordings 
violations. 
Civil forfeiture. 

Petition for forfeiture, §97-21-103. 

ANTI-HUMAN TRAFFICKING ACT, 

§§97-3-54 to 97-3-54.9. 

ANTIQUE COIN MACHINES. 
Exception to gambling devices 
prohibition, §97-33-7. 

ARBITRATION. 

Bribery of arbitrator, §97-9-5. 

ARMED CARJACKING, §97-3-117. 

ARMOR PIERCING AMMUNITION, 

§97-37-31. 

ARREST. 
Dog fights. 

Participants, §97-41-19. 
Drive-by shootings or bombings, 

§97-3-109. 
Dueling, §97-39-9. 
Obstructing arrest, §97-9-73. 
Resisting arrest, §97-9-73. 
Tramps. 

Citizen's arrest, §97-35-31. 

ARSENIC, §§97-27-25 to 97-27-29. 

ARSON, §§97-17-1 to 97-17-14. 
Aggravated assault upon fire 
fighters, law enforcement 
officers or emergency medical 
personnel. 
Injury-causing arson, §97-17-14. 
Criminal forfeiture of property, 

§97-17-4. 
First degree arson. 

Burning dwelling house or 
outbuilding, §97-17-1. 
Failure to report accidental fires, 

§97-17-3. 
Juvenile offenders, §97-17-3. 
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ARSON —Cont'd 
First degree arson — Cont'd 
Places of worship, §97-17-3. 
Fourth degree arson. 

Attempt to burn, §97-17-9. 
Injury-causing arson. 
Aggravated assault upon fire fighters, 
law enforcement officers or 
emergency medical personnel, 
§97-17-14. 
Insured property, §97-17-11. 
Murder in commission of arson, 

§97-3-19. 
RICO, §§97-43-1 to 97-43-11. 
Second degree arson. 

Burning other buildings or structures, 
§97-17-5. 
Third degree arson. 

Burning personal property, §97-17-7. 
Willfully or negligently firing woods, 
marsh, etc., §97-17-13. 

ASSAULT. 

Aggravated assault, §97-3-7. 
Air piracy. 

Assault with intent to commit air 
piracy, §97-25-55. 
Court system personnel. 

Assault upon, §97-3-7. 
Domestic violence. 

Simple assault, §97-3-7. 
Emergency medical technicians, 
§97-3-7. 
Arson. 
Aggravated assault by 

injury-causing arson, §97-17-14. 
Felonious abuse and/or battery of a 

child, §97-5-39. 
Fire fighters. 
Aggravated assault upon fire fighter 
by injury-causing arson, 
§97-17-14. 
Investigation forms used by law 

enforcement, §97-3-7. 
Judges and court system personnel. 

Assault upon, §97-3-7. 
Law enforcement officers. 
Arson. 

Aggravated assault by 

injury-causing arson, §97-17-14. 
Assault upon, generally, §97-3-7. 
Investigations, forms to be used, 
§97-3-7. 
Murder. 

Felonious assault and battery, 
§97-3-19. 



ASSAULT —Cont'd 
Public health personnel. 

Assault upon, §97-3-7. 
Public officer and employees. 

Assault upon statewide elected official, 
§97-3-7. 

Rape. 

Assault with intent to ravish, 
§97-3-71. 
School bus drivers. 

Assault upon driver, §97-3-7. 
School personnel. 

Assault upon, §97-3-7. 
Simple assault, §97-3-7. 
Stalking, §97-3-107. 
Teachers. 

Assault upon, §97-3-7. 

ASSAULT WITH INTENT TO KILL. 
Poisoning with intent to kill or 
injure, §§97-3-61, 97-3-63. 

ASSISTED SUICIDE, §97-3-49 

ASSOCIATIONS. 
Human trafficking. 

Enterprise liability, §97-3-54.1. 

Definition of enterprise, §97-3-54.4. 
Injunctions and other relief, 
§97-3-54.6. 
Prostitution. 

Promoting prostitution. 

Punishment for corporations, 
partnerships, etc, §97-29-51. 

ASSUMPTION OF RISK. 
Criminal trespass, §97-17-103. 

ATHLETICS. 
Bribery. 

Professional or amateur games, 

§97-29-17. 
Wrestling matches excepted, 

§97-29-17. 
Ticket scalping, §97-23-97. 

ATMS. 

Credit card fraud. 

Use of card to operate ATM with 
intent to defraud, §97-19-21. 
Fraudulent use of ATM cards, 
§97-19-85. 
Credit cards, §97-19-21. 

ATOMIC ENERGY. 
Nuclear sabotage, §97-25-57. 

ATTEMPTS TO COMMIT CRIME, 

§97-1-7. 
Arson, fourth degree. 

Attempt to burn, §97-17-9. 
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ATTEMPTS TO COMMIT CRIME 

—Cont'd 
Capital offense, §97-1-7. 
Carjacking, §97-3-117. 
Deadly weapons. 

Use or attempt to use, §97-37-1. 
Dual prosecution for committed 

offense, §97-1-9. 
Legislature. 
Attempting to prevent meetings, 
§97-7-45. 
Poisoning with intent to kill or 

injure, §§97-3-61, 97-3-63. 
Rape, §97-3-71. 

ATTORNEY DISCIPLINE. 
Disbarment. 

Champerty and maintenance. 
False affidavit, §97-9-13. 

ATTORNEY GENERAL. 
Charitable bingo. 

Monitoring of licensee, §97-33-109. 
Representation of commission, 
§97-33-109. 
Counseling or defending criminal 

defendants, §97-11-3. 
Felony dumping of solid wastes. 
Initiation of criminal prosecution, 
§97-15-30. 
Forfeitures. 

Trademarks and recordings violation. 
Civil forfeiture proceedings, 
§§97-21-101, 97-21-103. 
Human trafficking. 
Forfeitures. 

Process for forfeiture, §97-3-54.7. 
Statewide human trafficking 
coordinator. 
Position created within attorney 
general's office, §97-3-54.9. 
Identity theft. 
Investigations. 
Authority in conducting, §97-45-29. 
Investigators. 

Firearms or other weapons. 
Carrying, §97-37-7. 
Piracy of recordings. 

Confiscation of illegal recordings, 
§97-23-91. 
Racketeer influenced and corrupt 
organizations. 
Intervention by attorney general, 
§97-43-9. 
Removal from office. 

Counseling or defending criminal 
defendants, §97-11-3. 



ATTORNEY GENERAL —Cont'd 
Tobacco sales to minors. 

Law enforcement reports, §97-32-5. 
Unannounced inspections, §97-32-21. 
Trademarks and recordings 
violation. 
Civil forfeiture proceedings, 
§§97-21-101, 97-21-103. 

ATTORNEYS AT LAW. 
Intimidation to obstruct justice, 

§97-9-55. 
Unlicensed practice, §97-23-43. 

ATTORNEYS' FEES. 
Criminal trespass. 

Recovery in civil action, §97-17-103. 
Racketeer influenced and corrupt 
organizations. 
Recovery in civil proceedings, §97-43-9. 
Restraint of trade. 

Unlawful boycott, §97-23-85. 
Scrap metal dealers or other 
purchasers. 
Metal property purchases. 

Person selling stolen property to 
dealer or purchaser, §97-17-71. 
Shoplifting. 

Civil remedy for shoplifting violations, 
§97-23-96. 

AUCTIONS. 
Confiscated firearms. 

Sale at auction, §97-37-3. 
Racketeer influenced and corrupt 
organizations. 

Seizure and forfeiture of property. 
Sale of property at public auction, 
§97-43-11. 

AUDITS AND AUDITORS. 
Charitable bingo. 

Enforcement powers, §97-33-109. 

AUTOMATED TELLER MACHINES. 
Credit card fraud. 

Use of card to operate ATM with 
intent to defraud, §97-19-21. 
Fraudulent use of ATM cards, 
§97-19-85. 
Credit cards, §97-19-21. 

AUTOMATIC TELLER MACHINES. 
Credit card fraud. 

Use of card to operate ATM with 
intent to defraud, §97-19-21. 
Fraudulent use of ATM cards, 
§97-19-85. 
Credit cards, §97-19-21. 
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B 

BAD CHECKS, §§97-19-55 to 97-19-81. 
Casino markers. 
Restitution and service charges, 
§97-19-75. 
Closing account with insufficient 

funds to cover outstanding 

checks, §97-19-55. 
Complaint procedures, §§97-19-75, 

97-19-79. 
Conduct constituting, §97-19-55. 
Fees. 

Lenders and retailers, §97-19-81. 
Habitual offenders, §97-19-67. 
Immunity. 

False arrest or false imprisonment. 
Causing arrest or imprisonment of 
drawer, §97-19-69. 
Multiple violations, separate 

offenses, §97-19-65. 
Penalties, §97-19-67. 
Presumption of fraudulent intent, 

§97-19-57. 
Prima facie evidence. 

Identity of party issuing, uttering or 

delivering check, §97-19-62. 
Return undeliverable notice as intent 
to defraud, §97-19-57. 
Restitution procedures, §§97-19-73 to 
97-19-79. 
Accounting of funds, §97-19-77. 
Additional penalty, §97-19-67. 
Construction of provisions, §97-19-73. 
Distribution of funds, §97-19-77. 
District attorney assistance in 

recovery of restitution, §97-19-73. 
Failure to make restitution, 

§§97-19-75, 97-19-79. 
Restitution, denned, §97-19-75. 
Restitution agreement, §97-19-75. 
Retail bad check fees, §97-19-81. 
Returned undelivered notice as 
intent to defraud, §97-19-57. 
Separate violation constitutes 
separate offense, §97-19-65. 
Statement of reason for dishonor, 

§97-19-63. 
Statutory notice, §97-19-57. 
When notice not required, §97-19-61. 

BAILIFFS. 
Circuit courts. 

Conversing with jurors, §97-9-57. 
Trials. 

Circuit courts. 

Conversing with jurors, §97-9-57. 



BAILMENTS. 
Aircraft. 

Boarding aircraft with dangerous or 
deadly weapon or instrument. 
Exception for bailee, §97-25-55. 
Embezzlement. 
Bailees, §97-23-19. 
Property held in trust or received on 
contract, §97-23-25. 
Rental storage batteries. 

General provisions, §§97-23-55 to 
97-23-61. 
Rental vehicles. 

Theft under lease or rental agreement, 
§97-17-64. 

BALLAST. 

Discharging in harbor, §97-15-43. 
BANK GUARDS. 

Persons permitted to carry deadly 
weapons, §97-37-7. 

BANKS AND FINANCIAL 

INSTITUTIONS. 
Credit card fraud, §§97-19-5 to 

97-19-31. 

False representation to obtain credit 

card, §97-19-85. 
Fraud and deceit. 

False representation to obtain credit 

card, §97-19-85. 
Fraudulent use of credit or debit card 
numbers, §97-19-85. 
Money laundering, §97-23-101. 
Property tax assessments. 

Failure to deliver written statement, 
§97-7-3. 

BARBERS. 

Disorderly conduct, §97-35-5. 
BATTERIES. 

Rental storage batteries, §§97-23-55 
to 97-23-61. 

BATTERY. 

Sexual battery, §§97-3-95 to 97-3-104. 
BB GUNS. 

Student possession of weapons. 

Exception to prohibition, §97-37-17. 

BEACHES. 
Littering. 

Breakable containers or injurious 
debris, §97-27-9. 

BEAUTY SALONS. 
Disorderly conduct, §97-35-5. 
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BEER KEGS. 
Scrap metal dealers. 

Metal property purchase transactions 
generally, §§97-17-71 to 
97-17-71.2. 

BEGGING. 

Tramps, §§97-35-29 to 97-35-35. 
Vagrants, §§97-35-37 to 97-35-43. 

BETTING. 
Charitable bingo. 

General provisions, §§97-33-50 to 
97-33-203. 
Gambling, §§97-33-1 to 97-33-49. 
Lotteries, §§97-33-31 to 97-33-47. 

BIGAMY, §§97-29-13, 97-29-15. 
Teaching of polygamy, §97-29-43. 

BILLIARD HALLS. 

Minors on premises, §97-5-11. 

BINGO, §§97-33-50 to 97-33-203. 
Accounts and accounting. 

Examination of books and records, 
§97-33-73. 
Charitable bingo fund. 
Disposition of fees and fines, 
§97-33-101. 
Classes of organizations, §97-33-107. 
Commercial lessor's license, 

§§97-33-201, 97-33-203. 
Conflicts of interest. 

Gaming commission, §97-33-105. 
Overlapping of financial interest, 
§97-33-81. 
Definitions, §97-33-53. 
Disposition of proceeds, §97-33-52. 
Eligibility to conduct games, 

§97-33-52. 
Exemptions from act, §97-33-51. 
Expenses. 

Allowable expenses, §97-33-69. 
Frequency of sessions, §97-33-67. 
Fund, §97-33-101. 

Furnisher of services or equipment. 

Ineligible to conduct games, §97-33-69. 
Gambling generally, §§97-33-1 to 

97-33-49. 
Gaming commission. 

Conflicts of interest, §97-33-105. 
Control of games, §97-33-65. 
Duties and responsibilities, 

§97-33-107. 
Enforcement powers and actions, 

§97-33-109. 
Examination of books and records, 

§97-33-73. 



BINGO —Cont'd 

Gaming commission — Cont'd 

Records and reports to, §97-33-71. 
Inspection by agents, §97-33-65. 
Juvenile employees, §97-33-67. 
Length of sessions, §97-33-67. 
Licenses. 
Application. 

Filing requirements, §97-33-55. 
Investigation of applicants, 
§97-33-57. 
Commercial lessor's license, 

§97-33-203. 
Denial of license, §97-33-61. 
Disciplinary action against licensee, 
§97-33-57. 
Gaming commission, §97-33-65. 
Manufacturers of supplies and 
equipment, §97-33-79. 
Emergency financial relief. 

Special licenses, §97-33-59. 
Judicial review of denial of license, 

§97-33-61. 
Manufacturers of supplies and 

equipment, §97-33-79. 
Monitoring of licensee, §97-33-109. 
Original application fee, §97-33-55. 
Special charitable limited license 

requirement, §97-33-59. 
Special license for emergency financial 

relief, §97-33-59. 
Term of license, §97-33-57. 
Manufacturers of supplies and 
equipment. 
Conflicts of interest, §§97-33-81, 

97-33-105. 
Disciplinary action against licensee, 

§97-33-201. 
Rental agreements with distributors, 

§97-33-203. 
Sale to licensee, §97-33-79. 
Organization authorized to conduct 

games, §97-33-52. 
Penalties, §97-33-75. 
Prize limits, §97-33-67. 
Pull-tabs, §97-33-77. 
Purchase of supplies. 

Licensed suppliers, §97-33-67. 
Records and reports, §97-33-52. 
Annual report by commission, 

§97-33-103. 
Manufacturers of supplies and 

equipment, §97-33-79. 
Receipt by commission, §97-33-71. 
Rental rates and other charges. 
Allowable fees, §97-33-203. 
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BINGO —Cont'd 

Right of entry on premises, 

§97-33-65. 
Sanctions, §97-33-75. 
Supervisory personnel. 

Who may conduct games, §97-33-69. 
Title of act, §97-33-50. 
Who may conduct games, §§97-33-52, 

97-33-69. 

BIRDS. 

Cruelty to animals generally, 

§§97-41-1 to 97-41-23. 

BLACKMAIL, §97-3-81. 

BLACK MARKET CHILD SELLING. 
Buying or selling or offering to buy 
or sell an unborn child, §97-3-52. 

BLIND AND VISUALLY IMPAIRED. 
Guide dogs. 

Harassment, §97-41-21. 

BLOCKING HIGHWAYS, ROADS 
AND STREETS, §§97-15-37, 
97-35-23, 97-35-25. 

BOARD OF SUPERVISORS. 
Purposeful avoidance of knowledge 
of offense, §97-11-35. 

BOATS AND OTHER SMALL 

WATERCRAFT. 
Alcoholic beverage offenses. 

Shot houses, §§97-31-29, 97-31-31. 
Burglary, §97-17-33. 
Human trafficking. 

Forfeitures, §97-3-54.7. 
Manslaughter. 

Overloading boat, §§97-3-25, 97-3-41. 
Obstructing waterways or navigable 
channels, §§97-15-43, 97-15-45. 

BOMBS. 

Drive-by bombings, §§97-3-109 to 
97-3-111. 

BONDS, SURETY. 
Cruelty to animals. 

Hearing on seizure, §97-41-2. 
False personation. 

Personating another to become bail or 
surety, §97-19-33. 
Obscenity. 

Prosecutor's bond, §§97-29-101 to 
97-29-105. 
Vagrancy, §97-35-39. 

BOOTLEG LIQUOR, §§97-31-19 to 
97-31-23. 



BOUNCED CHECKS. 
Bad checks generally, §§97-19-55 to 
97-19-81. 

BOUNDARIES. 
Landmarks. 

Altering or destroying, §97-17-15. 

BOYCOTTS. 

Conspiracy to prevent holding 

public office or discharging 

duties, §97-7-19. 
Intimidating elector to procure vote, 

§97-13-37. 
Unlawful restraint of trade, 

§97-23-85. 

BRANCH BANKS. 
False pretenses. 

Insolvent bank receiving deposits, 
§97-19-47. 

BRASS. 

Electrical, communications or utility 
brass. 

Scrap metal dealers. 

Metal property purchase 
transactions generally, 
§§97-17-71 to 97-17-71.2. 

BREACH OF PROMISE TO MARRY. 
Seduction, §97-29-55. 

BREAKING AND ENTERING. 
Burglary, §§97-17-17 to 97-17-37. 

BREAST FEEDING. 
Breach of the peace. 

Exception, §97-35-15. 
Disorderly conduct. 

Exceptions, §97-35-7. 
Indecent exposure. 

Exceptions, §§97-29-31, 97-35-11. 

BRIBERY. 

Agents, §§97-11-11, 97-11-13. 
Arbitrators, §97-9-5. 
Athletic contests, §97-29-17. 
Commercial bribery, §97-9-10. 
Compounding or concealing crime, 

§§97-9-7, 97-9-9. 
Election bribery, §§97-13-1, 97-13-3. 
Escape of prisoners. 

Accepting bribe to permit escape, 
§97-9-39. 

Highway commission members and 

employees, §97-15-3. 
Judges, bribing, §97-9-116. 
Jurors, §97-9-5. 
Perjury. 

Bribery to procure perjury, §97-9-65. 
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BRIBERY —Cont'd 

Political candidates, §§97-11-11, 

97-11-13. 
Professional or amateur games, 

§97-29-17. 
Public officers and employees, 

§§97-11-11, 97-11-13. 
Offer of inducement to influence 
accomplishment of official act, 
§97-11-53. 
Referees, §97-9-5. 
Trustees, §§97-11-11, 97-11-13. 

BRIDGES. 

Levees, §§97-15-21 to 97-15-27. 
Nuisances. 

Failure to keep road, etc., in repair, 
§97-15-51. 

Obstructing, injuring, etc., §97-15-33. 
Vandalism, §97-15-1. 

Juvenile offenders, §97-15-1. 

BROADCASTING. 

Obscenity exemption, §97-29-107. 

Theft of telecommunication services, 

§97-25-54. 

BRODERICK RASHAD DANTI 

DIXON ACT. 
False reporting of crime, §97-35-47. 

BUGGERY, §97 29 59 

BURDEN OF PROOF. 
Alcoholic beverage offenses. 

Burden of establishing defense, 
§97-31-33. 
Forfeitures. 

Trademarks and recordings violations. 
Civil forfeiture. 

Petition for forfeiture, §97-21-103. 
Racketeer influenced and corrupt 
organizations. 
Seizure and forfeiture of property, 
§97-43-11. 

Rape. 

Chaste character of victim, §97-3-69. 
Trademarks and recordings 
violations. 

Civil forfeiture. 

Petition for forfeiture, §97-21-103. 
Treason. 

Corroboration requirement, §97-7-69. 

BURGLARY, §§97-17-17 to 97-17-37. 
Boats and other watercraft, 

§97-17-33. 
Breaking and entering building 

other than dwelling, §97-17-33. 



BURGLARY —Cont'd 

Breaking inner door of dwelling by 

one lawfully on premises, 

§97-17-29. 
Breaking out of dwelling, §97-17-25. 
Dwelling house, defined, §97-17-31. 
Home invasion, §97-17-23. 
Inhabited dwelling, §97-17-23. 
Motor vehicles, §97-17-33. 
Murder in commission of burglary, 

§97-3-19. 

Nighttime breaking while armed 

with deadly weapon, §97-17-23. 
Possession of burglar's tools, 

§97-17-35. 
Railroad cars, §97-17-33. 
RICO, §§97-43-1 to 97-43-11. 
Safecracking, §97-17-37. 
Use of explosives, §97-17-37. 

BURGLARY TOOLS. 
Possession of burglar's tools, 

§97-17-35. 

C 

CABLE TELEVISION. 
Obscenity exemption, §97-29-107. 
Theft of telecommunication services, 

§97-25-54. 

CANALS. 

Obstructing, injuring, etc., 

§§97-15-39, 97-15-41. 

CAPITAL MURDER, §§97-3-19, 

97-3-21. 
Sentencing, §97-3-21. 

Conspiracy to commit, §97-1-1. 

CAPITAL OFFENSES. 
Attempts, §97-1-7. 
Conspiracy, §97-1-1. 
Murder, §§97-3-19, 97-3-21. 
Perjury committed on trial of 

indictment for capital offense. 
Punishment, §97-9-61. 

CAPITOL COMPLEX. 

Defacing capitol building, §97-7-9. 

Used for sleeping-rooms, §97-7-7. 

CAP PISTOLS. 

Sales permissible, §97-37-33. 

CAR CHASES. 

Fleeing or eluding law enforcement 
officer, §97-9-72. 

CARJACKING, §§97-3-113 to 97-3-117. 
Armed carjacking, §97-3-117. 
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CARJACKING —Cont'd 
Attempted carjacking, §97-3-117. 
Citation of act, §97-3-113. 
Conduct constituting, §97-3-117. 
Definitions, §97-3-115. 
Sentencing, §97-3-117. 

CAR RENTALS. 
Theft under lease or rental 
agreement, §97-17-64. 

CARRYING FIREARMS OR OTHER 

WEAPONS. 
Concealed, §97-37-1. 
Persons authorized to carry, permit, 

bond, §97-37-7. 

CASINO MARKERS. 

Markers treated as bad checks. 

Definitions, §97-19-55. 
Restitution and service charges, 
§97-19-75. 

CASINOS. 

Gambling generally, §§97-33-1 to 
97-33-49. 

CATALYTIC CONVERTERS. 
Scrap metal dealers. 

Metal property purchase transactions 
generally, §§97-17-71 to 
97-17-71.2. 

CATCH. 

Intentionally conducting fight 
between canine and hog, 

§97-41-18. 

CATS. 

Adequate shelter, food, water. 

Depriving, §97-41-16. 
Carrying or confining in cruel 

manner, §97-41-16. 
Cruelty to animals. 
Generally, §§97-41-1 to 97-41-23. 
Mississippi dog and cat protection law 
of 2011, §97-41-16. 
Euthanizing. 

Injured, diseased animals, §97-41-3. 
Mississippi dog and cat protection 

law of 2011, §97-41-16. 
Torture, mutilate, burn, starve, 

disfigure, §97-41-16. 
Wounding, §97-41-16. 

CEASE AND DESIST ORDERS. 
Scrap metal dealers. 

Registration violations, §97-17-71.1. 



CELL PHONES. 

Wrongful access to 

telecommunications messages by 
cellular phone, §97-25-49. 

CEMETERIES. 
Desecration, §97-29-25. 
Vandalism, §97-17-39. 

CERTIFICATES OF DEPOSIT. 
Computer crimes. 

Financial instrument, defined, 
§97-45-1. 
Forgery and counterfeiting. 
Unlawful possession of plate, 
§97-21-23. 
Laundering of monetary 
instruments, §97-23-101. 

CHAMPERTY AND MAINTENANCE, 

§§97-9-11 to 97-9-23. 
Attorney affidavit, §97-9-17. 
Attorney exceptions, §97-9-23. 
Conduct constituting, §97-9-11. 
False affidavit, §97-9-19. 
Party affidavit, §97-9-15. 
Penalty, §97-9-13. 

Failure of witness to testify, §97-9-21. 

False affidavit, §97-9-19. 
Soliciting and stirring up litigation, 

§97-9-11. 
Witness immunity, §97-9-21. 

CHARITABLE BINGO FUND, 

§97-33-101. 

CHECKS. 
Bad checks. 

Generally, §§97-19-55 to 97-19-81. 
Metal property purchases. 
Scrap metal dealers or other 
purchasers. 
Required method of payment, 
§97-17-71. 
Scrap metal dealers or other 
purchasers. 
Metal property purchases. 
Required method of payment, 
§97-17-71. 

CHEWING TOBACCO. 
Tobacco sales to minors. 

General provisions, §§97-32-1 to 
97-32-23. 

CHILD ABANDONMENT. 
Desertion and nonsupport, §97-5-1. 

CHILD ABUSE AND NEGLECT. 
Condoning child abuse, §97-5-40. 
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CHILD ABUSE AND NEGLECT 

—Cont'd 

Felonious abuse and/or battery of a 

child, §97-5-39. 
Protection of children from parents 
convicted of felony child sexual 
abuse, §97-5-42. 
Reports. 

Sex crimes against children, 

mandatory reporting, §97-5-51. 

CHILD CARE FACILITIES. 
Sex crimes against minors, 

mandatory reporting, §97-5-51. 

CHILD CUSTODY. 
Custodial interference, §97-3-51. 
Interstate removal of child, §97-3-51. 
Noncustodial parent or relative. 

Interstate removal of child, §97-3-51. 

CHILD HOMICIDE. 

Conduct constituting, §97-3-25. 

CHILD LABOR. 
Enticing away minor without 
written consent, §97-23-29. 
Enticing child for employment, 

§97-5-7. 

Human trafficking generally, §§97-3-54 
to 97-3-54.9. 

CHILD PORNOGRAPHY. 
Exploitation of children, §97-5-33. 

CHILD RAPE. 
Cohabitating partner. 

Carnal knowledge of child by, 
§97-5-41. 

Sexual battery, §§97-3-95 to 97-3-104. 
Statutory rape, §97-3-65. 
Step or adopted child. 

Carnal knowledge of, §97-5-41. 

CHILDREN AND MINORS. 
Alcoholic beverages. 

Adult allowing party at private 
residence or private premises 
where minor obtains alcoholic 
beverages, §97-5-49. 
Birth of child to minor under 16. 
Blood samples, §97-5-51. 
Mandatory reporting of sex crime 
against minor, §97-5-51. 
Cigarettes and tobacco products. 
Alternative nicotine products. 

Distribution of alternative nicotine 
products to minors, §97-32-51. 
Drive-by shootings or bombings. 
Juvenile offenders, §97-3-110. 



CHILDREN AND MINORS —Cont'd 
Exploitation of children, §§97-5-31 to 
97-5-37. 

Firearms and other weapons. 

Minors, §§97-37-13 to 97-37-17. 
Fondling of children, §97-5-23. 
Gambling with minor, §§97-33-21, 

97-33-23. 
Glue sniffing, §97-27-33. 
Homicide. 

Child homicide. 
Conduct constituting, §97-3-25. 
Human trafficking. 
Sexual servitude. 
Procuring sexual servitude of a 
minor, §97-3-54.1. 
Inducing minor to commit felony, 

§97-1-6. 
Metal property. 

Scrap metal dealers or other 
purchasers. 
Purchasing from person younger 
than 18 years. 
Unlawful, §97-17-71. 
Obscenity. 

Dissemination of sexually oriented 
material to minors, §97-5-27. 
Human trafficking generally, 
§§97-3-54 to 97-3-54.9. 
Peeping or spying on child under 16 
years of age, §97-29-61. 
Photographing or filming without 
permission, §97-29-63. 
Poisons. 

Unlawful sales to minors, §§97-27-31, 
97-27-33. 
Pool rooms and billiard halls. 

Allowing on premises, §97-5-11. 
Prostitution. 

Minor taken into custody for 
prostitution. 
Reporting by law enforcement 
officer, §97-29-49. 
Procurement of services of minor, 

§97-29-51. 
Promoting prostitution by minor, 
§97-29-51. 
Scrap metal dealers or other 
purchasers. 
Metal property. 

Purchasing from person younger 
than 18 years. 
Unlawful, §97-17-71. 
Sex crimes against children, 

mandatory reporting, §97-5-51. 
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CHILDREN AND MINORS —Cont'd 
Sexual servitude. 

Procuring sexual servitude of a minor, 
§97-3-54.1. 
Tobacco sales to minors, §§97-32-1 to 

97-32-23. 
Vandalism. 

Highway signs and signals. 

Civil liability of parents, §97-15-1. 
Voyeurism. 

Peeping or spying on child under 16 

years of age, §97-29-61. 
Photographing or filming child under 
16 years of age, §97-29-63. 

CHILDREN BORN OUT OF 

WEDLOCK. 
Criminal liability. 

Second or subsequent illegitimate 
child, §97-29-11. 

CHILDREN WITH DISABILITIES. 
Fondling a handicapped child, 

§97-5-23. 

CHILD VISITATION. 
Child sexual abuse. 

Protection of children from parents 
convicted of felony child sexual 
abuse. 

Standards for visitation, §97-5-42. 

CHIROPRACTORS. 

Fondling of children or handicapped 

persons, §97-5-23. 
Sexual battery, §§97-3-95 to 97-3-104. 

CHURCHES AND OTHER PLACES 

OF WORSHIP. 
Alcoholic beverages. 

Exception to prohibition, §97-31-33. 
Arson, §97-17-3. 

Disturbance of worship service, 

§97-35-17. 
Grand larceny, §97-17-41. 
Petit larceny, §97-17-43. 
Strip clubs. 
Location within certain distance of 
church, §97-29-65. 
Theft of property from place of 
worship. 
Grand larceny, §97-17-41. 
Vandalism, §97-17-39. 

CIGARETTES AND TOBACCO 

PRODUCTS. 
Alternative nicotine products. 

Minors. 

Distribution of alternative nicotine 
products to minors, §97-32-51. 



CIGARETTES AND TOBACCO 

PRODUCTS —Cont'd 
Educational property. 

Adult tobacco use on educational 

property, §§97-32-25 to 97-32-29. 
Electronic cigarettes. 
Minors. 

Distribution of alternative nicotine 
products to minors, §97-32-51. 
Littering highways and private 
property with trash likely to 
cause fire, §97-15-29. 
Minors. 

Alternative nicotine products. 

Distribution of alternative nicotine 
products to minors, §97-32-51. 
Tobacco sales to, §§97-32-1 to 97-32-23. 
Citation of title, §97-32-1. 
Citations, §97-32-5. 
Confidentiality of information. 

Juvenile offenders, §97-32-23. 
Construction of act, §97-32-2. 
Consumption of tobacco, §97-32-9. 
Defenses. 
Absolute affirmative defense, 
§97-32-5. 
Definitions, §97-32-3. 
Habitual offenders, §97-32-5. 
Inspections. 
Juvenile monitoring compliance 

programs, §97-32-5. 
Unannounced inspections, 
§97-32-21. 
Legislative intent, §97-32-2. 
Misrepresentation of age, §97-32-13. 
Monitoring programs, §97-32-5. 
Penalties, §97-32-5. 
Photographic identification. 

Failure to request and examine, 
§97-32-5. 
Point of sale warning signs, 

§97-32-11. 
Possession of tobacco, §97-32-9. 
Prohibited conduct, §97-32-5. 
Purchase prohibited, §97-32-9. 
Reporting requirements, §97-32-5. 
Retailer tobacco education program. 
Defined, §97-32-3. 
Enrollment for second violation, 
§97-32-5. 
Retail sales clerks. 

Notification and agreement, 

§97-32-7. 
Photographic identification. 

Failure to request and examine, 
§97-32-5. 
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CIGARETTES AND TOBACCO 

PRODUCTS —Cont'd 
Minors —Cont'd 

Tobacco sales to — Cont'd 

Retail sales permits, §97-32-19. 
Disciplinary action, §97-32-17. 
Disciplinary action for habitual 
violations, §97-32-5. 
Unannounced inspections, 

§97-32-21. 
Unsealed tobacco products, 

§97-32-17. 
Vending machine tobacco sales. 

Location restrictions, §97-32-15. 
Warning signs. 

Signs at point of sale, §97-32-11. 
School property. 
Adult tobacco use on educational 

property, §§97-32-25 to 97-32-29. 
Citation of act, §97-32-25. 
Definitions, §97-32-27. 
Fines, §97-32-29. 
Prohibited acts, §97-32-29. 
Title of act, §97-32-25. 
Smoking. 
Adult tobacco use on educational 

property, §§97-32-25 to 97-32-29. 
Public transportation, §97-35-1. 
Tobacco sales to minors, §§97-32-1 to 
97-32-23. 

CIRCUIT COURTS. 

Felony dumping of solid wastes. 

Subject-matter jurisdiction, §97-15-30. 
Piracy of recordings. 

Private causes of action, §97-23-91. 
Racketeer influenced and corrupt 
organizations. 

Civil proceedings, §97-43-9. 

CLERGY. 

Alcoholic beverage exception to 

prohibition, §97-31-33. 
Child abuse or neglect. 

Sex crimes against minors, mandatory 
reporting, §97-5-51. 
Fondling. 

Children or handicapped persons, 
§97-5-23. 
Sex crimes against minors, 

mandatory reporting, §97-5-51. 
Sexual battery, §§97-3-95 to 97-3-104. 
Fondling of children or handicapped 
persons, §97-5-23. 



CLERKS OF COURT. 
Extortion. 

Collecting unauthorized fees, 
§97-11-33. 

CLOSED HEARINGS. 
Rape shield law, §97-3-68. 

CLUBS. 
Strip clubs. 

Location within certain distance of 
church, school, kindergarten or 
courthouse, §97-29-65. 

COACHES. 

Fondling of children or handicapped 

persons, §97-5-23. 
Sexual battery, §§97-3-95 to 97-3-104. 

COCKFIGHTING, §97-41-11. 

CODE OF MILITARY JUSTICE. 
Commissioned officers. 

Resigning to evade obedience to lawful 
order, §97-11-39. 
Dishonorable discharge. 

Failure to report for active duty, 
§97-7-59. 
Election offenses. 
Armed troops brought near election 
place, §97-13-29. 

COERCION. 

Preventing lawful conduct of 
business, §97-23-83. 

COHABITATION. 
Adultery, §97-29-1. 

Going out of state to marry, §97-29-9. 
Carnal knowledge of child by 

cohabitating partner, §97-5-41. 
Fornication, §97-29-1. 
Incestuous marriage, §97-29-5. 
Marriage under false pretense. 
Effect on cohabitation on indictment, 
§97-19-33. 
Persons divorced for incest, 
§97-29-29. 

COIN-OPERATED MACHINES. 
Forgery of slug, token or other 

device, §97-21-11. 
Larceny therefrom, §97-17-68. 
Tobacco sales to minors. 
Restricted access, §97-32-15. 

COINS. 

Counterfeiting. 

Gold and silver coins, §§97-21-13 to 
97-21-17. 
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COINS —Cont'd 
Counterfeiting — Cont'd 
Uttering counterfeit coin, §§97-21-33, 
97-21-59. 

COLLEGES AND UNIVERSITIES. 
Firearms and other weapons. 

Possession of weapons by students, 
§97-37-17. 
Hazing, §97-3-105. 
Ticket scalping, §97-23-97. 

COLONIAL DAMES. 
Unauthorized use of membership 
buttons, insignia, etc., §97-19-43. 

COMMERCIAL BRIBERY, §97-9-10. 

COMMUNICABLE DISEASES. 
Criminal exposure of another to 

certain diseases, §97-27-14. 
Endangerment by bodily substance, 

§97-27-14. 
Importation to spread by 

inoculation, §97-27-11. 
Medical certification to travel 

abroad. 
Smallpox patient, §97-27-13. 

COMMUNITY AND JUNIOR 

COLLEGES. 
Firearms and other weapons. 

Possession of weapons by students, 
§97-37-17. 

COMMUNITY SERVICE. 
Cigarettes and tobacco products. 

Minors, possession of tobacco product 
when in violation of another 
statute, §97-32-9. 
Tobacco sales to minors. 

Juvenile misrepresentation of age, 
§97-32-13. 

COMPANY GUARDS. 
Persons permitted to carry firearm 
or other weapon, §97-37-7. 

COMPLAINTS. 

Bad check restitution, §§97-19-75, 

97-19-79. 
Street gangs. 

Civil proceedings, §97-44-7. 

COMPUTER CRIMES, §§97-45-1 to 

97-45-33. 
Computer equipment. 

Offenses against, §97-45-7. 
Computer fraud, §97-45-3. 
Computer users. 

Offenses against, §97-45-5. 



COMPUTER CRIMES —Cont'd 
Costs assessed against convicted 

defendant, §97-45-25. 
Cyberstalking, §97-45-15. 
Definitions, §§97-45-1, 97-45-2. 
Dual prosecution, §97-45-13. 
Exploitation of children. 

Pornography, §97-5-33. 
Identity theft, §97-45-19. 
Intellectual property. 

Offenses against, §97-45-9. 
Investigations, §97-45-23. 

Costs assessed against convicted 
defendant, §97-45-25. 
Jurisdiction. 

Criminal action, §97-45-21. 
Obscene communications, §97-29-45. 
Online impersonation, §97-45-33. 
Posting of messages through 
electronic media. 

Purpose of causing injury to person, 
§97-45-17. 
Prosecutions, §97-45-23. 
Venue, §97-45-11. 

COMPUTER FRAUD, §97 -45-3. 
Organized theft or fraud enterprise, 

§97-43-3.1. 

COMPUTERS AND SOFTWARE. 
Computer fraud, §97-45-3. 
Crimes, §§97-45-1 to 97-45-33. 
Exploitation of children. 

Pornography, §97-5-33. 
Human trafficking. 

Forfeitures, §97-3-54.7. 

CONCEALED FIREARMS OR 

OTHER WEAPONS. 
Carrying, §97-37-1. 

CONCEALING MERCHANDISE. 
Shoplifting, §§97-23-93 to 97-23-96. 

CONCEALMENT OF CHILDREN. 
Contributing to the neglect or 

delinquency of a child, §97-5-39. 
Enticing child for concealment, 

§97-5-5. 

Human trafficking generally, §§97-3-54 
to 97-3-54.9. 

CONCEALMENT OF PROPERTY. 
Shoplifting, §§97-23-93 to 97-23-96. 

CONFEDERATE FLAG. 
Flag desecration, §97-7-39. 

CONFEDERATE VETERANS. 
Unauthorized use of membership 
buttons, insignia, etc., §97-19-43. 



1385 



Index 



CONFESSION OF JUDGMENT. 
Personating another to confess 
judgment, §97-19-33. 

CONFESSIONS. 
Treason. 

Open court confession, §97-7-69. 

CONFIDENTIALITY OF 

INFORMATION. 
Felon registration. 

No public inspection of information, 
§97-35-27. 
Human trafficking. 

Victim identity, §97-3-54.6. 
Tobacco sales to minors. 

Juvenile offenders, §97-32-23. 

CONFLICTS OF INTEREST. 
Bingo. 

Overlapping financial interest, 
§97-33-81. 
Gaming commission, §97-33-105. 

CONSERVATION OFFICERS. 
Firearms or other weapons. 

Persons permitted to carry, §97-37-7. 

CONSPIRACY. 

Conduct constituting, §97-1-1. 
Conspiracy to defraud state, 

§§97-7-11 to 97-7-15. 
Criminal street gangs, §§97-44-1 to 
97-44-19. 

Defrauding state, §§97-7-11 to 97-7-15. 
Highway contractors. 

Collusion to raise prices, §97-15-11. 
Conspiracy to violate contracts and 
defraud state, §97-15-5. 
Human trafficking, §97-3-54.3. 
Labor and employment relations. 
Preventing employment by force or 
violence, §97-23-41. 
Law enforcement officer as 
co-conspirator. 
Unavailability of entrapment as 
defense, §97-1-1. 
Public officers and employees. 
Conspiracy to prevent holding public 
office or discharging duties, 
§§97-7-17, 97-7-19. 
Racketeer influenced and corrupt 
organizations, §§97-43-1 to 
97-43-11. 
Restraint of trade. 

Unlawful boycott, §97-23-85. 
Solid wastes. 
Unauthorized dumping, §97-15-30. 



CONSPIRACY —Cont'd 

Theft of telecommunication services, 

§97-25-54. 
Trespass. 

Entry on premises where dangerous 
devices are manufactured, etc., 
§97-17-95. 

CONSPIRACY TO DEFRAUD STATE, 

§§97-7-11 to 97-7-15. 
Defeating or preventing prosecution 

of just claim due state, §97-7-13. 
Obtaining public funds fraudulently, 

§97-7-11. 
Parties to crime, §97-7-15. 

CONSTABLES. 
Extortion. 

Collecting unauthorized fees, 
§97-11-33. 

Purposeful avoidance of knowledge 
of offense, §97-11-35. 

CONSUMER PROTECTION. 
Bad check fees. 

Lenders and retailers, §97-19-81. 

CONTAINERS. 
Beaches. 

Breakable containers or injurious 
debris, §97-27-9. 

CONTEMPT. 
Bailiffs. 

Circuit court trials. 

Conversing with jurors, §97-9-57. 

CONTRABAND. 
Explosives. 

Duty of law enforcement officers, 
§97-37-23. 
Gambling devices, §97-33-7. 
Piracy of recordings. 

Confiscation of illegal recordings, 
§97-23-91. 

CONTRACT KILLERS. 

Criminal prosecution as principals, 

§97-3-19. 

CONTRACTORS. 
Highway contractors. 

Collusion to raise prices, §97-15-11. 
Conspiracy to violate contracts and 
defraud state, §97-15-5. 

CONTRACTS. 
Bad checks. 

Restitution agreements, §97-19-77. 
Charitable bingo. 

Commercial lessors, §§97-33-201, 
97-33-203. 
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CONVERSION OF PROPERTY. 
Criminal conversion, §97-17-61. 
Rental property, §97-17-62. 

CONVICTION. 

Permit to carry firearms or other 
weapons. 

Issuance prohibited, §97-37-7. 
Scrap metal dealers. 

Registration with secretary of state. 
Prohibition, §97-17-71.1. 

COPPER. 
Copper property. 

Denned, §97-17-71. 
Scrap metal dealers. 

Purchase transactions, §§97-17-71 to 
97-17-71.2. 

CORONERS. 

Firearms and other weapons. 

Carrying, §97-37-7. 

CORPORATIONS. 
Champerty and maintenance, 

§§97-9-11 to 97-9-23. 
Charters. 
Forfeiture. 

Human trafficking. 
Enterprise liability. 

Injunctions and other relief, 
§97-3-54.6. 
Embezzlement. 

Officers, employees or agents, 
§97-23-19. 
Forgery, §§97-21-3, 97-21-33. 

Corporate evidences of debt signed by 
pretended officer, §§97-21-19, 
97-21-33, 97-21-49. 
Corporate seal or its impression, 
§§97-21-33, 97-21-47. 
Human trafficking. 
Enterprise liability, §97-3-54.1. 

Definition of enterprise, §97-3-54.4. 
Injunctions and other relief, 
§97-3-54.6. 
Nuisances. 

Failure to keep road, etc., in repair, 
§97-15-51. 
Prostitution. 

Promoting prostitution. 

Punishment for corporations, 
partnerships, etc, §97-29-51. 

CORRECTIONAL OFFICERS. 
Diseases, criminal exposure to, 

§97-27-14. 
Sale, possession, etc., of alcoholic 
beverages, §97-31-35. 



CORRECTIONAL OFFICERS 

—Cont'd 
Sexual battery by correctional 
personnel, §97-3-104. 

CORRUPTION. 

RICO, §§97-43-1 to 97-43-11. 

CORRUPT ORGANIZATIONS. 
RICO, §§97-43-1 to 97-43-11. 

COSTS. 

Scrap metal dealers or other 
purchasers. 

Metal property purchases. 

Person selling stolen property to 
dealer or purchaser, §97-17-71. 

COTTON. 

Adulterated cottonseed meal. 

Unbranded adulterated cottonseed 
meal, §97-23-15. 
Fraudulent packing, §97-23-7. 
Robbery. 

Cotton receipts, §97-3-83. 
Scalage, §§97-23-11, 97-23-13. 
Seed-cotton, §97-23-9. 
Warehouses. 

Fireworks, §97-37-27. 

COTTONSEED. 

Adulterated cottonseed meal. 

Unbranded adulterated cottonseed 
meal, §97-23-15. 
Seed-cotton, §97-23-9. 
Warehouses, fireworks, §97-37-27. 

COTTON WAREHOUSES. 
Fireworks. 

Unlawful to explode, §97-37-27. 

COTTON-YARDS. 
Fireworks. 

Unlawful to explode, §97-37-27. 

COUNSELORS. 

Fondling of children or handicapped 

persons, §97-5-23. 
Sexual battery, §§97-3-95 to 97-3-104. 

COUNTERFEITING. 
Acknowledgments. 

Certificate of acknowledgment or proof 
of recordable instrument, 
§§97-21-35, 97-21-63. 
Bank notes, §§97-21-37, 97-21-49. 
Coins, §§97-21-13 to 97-21-17. 
Uttering counterfeit coin, §§97-21-33, 
97-21-59. 

Corporate evidences of debt signed 
by pretend officer, §§97-21-19, 
97-21-49. 
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COUNTERFEITING —Cont'd 
Corporate seals or their 

impressions, §97-21-47. 
Court papers and pleadings, 

§97-21-35. 
Deeds, §§97-21-35, 97-21-63. 
Foreign coins, §97-21-15. 
Government seals or their 

impressions, §97-21-47. 
Licenses, §97-21-35. 
Negotiable instruments, §§97-21-37, 

97-21-49. 
Possession of dies, plates, etc. 
Intent to market imitation goods, 
§97-21-55. 
Railroad tickets, §§97-21-39 to 

97-21-43. 
RICO, §§97-43-1 to 97-43-11. 
Social security cards, §97-19-85. 
State seals or their impressions, 

§97-21-47. 
Stock and public securities, 

§§97-21-9, 97-21-49. 
Summons and process, §97-21-35. 
Tokens or slugs, §97-21-11. 
Trademarks, §§97-21-53 to 97-21-57. 
Uttering counterfeit instrument or 

coin, §97-21-59. 
Wills, §§97-21-35, 97-21-63. 
Written instruments, §§97-21-35, 

97-21-63. 

COUNTIES. 

Impersonating county officer or 
employee, §§97-7-43, 97-7-44. 
Metal property purchases. 

Ordinances, authority to enact, 
§97-17-71. 
Scrap metal dealers or other 
purchasers. 

Metal property purchases. 

Ordinances, authority to enact, 
§97-17-71. 

COURTHOUSES. 

Firearms and other weapons. 

Persons authorized to carry in, 
courtrooms excepted, §97-37-7. 

COURTS. 

Assault and battery. 

Judges and court system personnel. 
Assault upon, §97-3-7. 
Firearms and other weapons. 

Persons authorized to carry in 

courthouses, exception courtrooms, 
§97-37-7. 



COURTS —Cont'd 
Picketing or demonstrating near 
residence of court officer, 

§97-9-67. 
Public records and papers. 

Stealing, concealing, destroying, etc., 

§97-9-3. 
Strip clubs. 

Location within certain distance of 

courthouse, §97-29-65. 

COURTS-MARTIAL. 
Commissioned officers. 

Resigning to evade obedience to lawful 
order, §97-11-39. 

CREDIT CARD FORGERY, 

§§97-19-17, 97-19-29. 

CREDIT CARD FRAUD, §§97-19-5 to 
97-19-31. 

CREDIT CARDS. 
Anti-skimming provision. 

Using scanner or reencoder to capture 
information, §97-45-31. 
Credit card fraud, §§97-19-5 to 

97-19-31. 
Forgery, §§97-19-17, 97-19-29. 
Fraud, §§97-19-5 to 97-19-31. 
Acquisition by theft or artifice, 

§97-19-13. 
Anti-skimming provision. 

Using scanner or reencoder to 

capture information, §97-45-31. 
ATM card. 

Use with intent to defraud, 
§97-19-21. 
Citation of act, §97-19-5. 
Construction of act, §97-19-7. 
Controlling card as security for debt, 

§97-19-15. 
Definitions, §97-19-9. 
Dual prosecution for other crimes, 

§97-19-7. 
Expired credit cards or devices. 
Use for fraudulent purposes, 
§97-19-31. 
False representation to obtain credit 

card, §97-19-85. 
Forgery, §§97-19-17, 97-19-29. 

Furnishing things of value on forged 
or unlawfully obtained card, 
§97-19-23. 
Fraudulent use of credit or debit card 

numbers, §97-19-85. 
Penalties, §97-19-29. 
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CREDIT CARDS —Cont'd 
Fraud —Cont'd 

Possession of incomplete cards or 
devices for counterfeiting, 
§97-19-25. 
Procuring issuance by false 
statements, §97-19-11. 
Receipt of cards issued in another's 

name, §97-19-13. 
Receipt of things of value in violation 

of act, §97-19-27. 
Signing with intent to defraud, 

§97-19-19. 
Unlawful sales and purchases, 

§97-19-13. 
Using scanner or reencoder to capture 
information, §97-45-31. 
Organized theft or fraud enterprise, 

§97-43-3.1. 
Possession of incomplete cards or 
devices for reproduction, 
§§97-19-25, 97-19-29. 
Theft, §§97-19-13, 97-19-29. 
Using scanner or reencoder to 

capture information, §97-45-31. 

CREDIT CARD THEFT, §§97-19-13, 

97-19-29. 
Using scanner or reencoder to 

capture information, §97-45-31. 

CRIMES. 

Abortion, §§97-3-3 to 97-3-5. 
Adulterated and misbranded food, 

§97-27-1. 

Adultery and fornication, §§97-29-1 to 

97-29-9. 
Advertising. 

False advertising, §§97-23-1 to 
97-23-5. 

Advocating violent overthrow of 

government, §97-7-71. 
Aggravated assault, §97-3-7. 
Aggravated domestic violence, 

§97-3-7. 
Agriculture. 
Liens. 

Removing products from premises 
subject to lien, §97-17-73. 
Air conditioner evaporator coils or 
condensers. 
Sales for scrap violations, §97-17-71.2. 
Aircraft. 

Piracy, §97-25-55. 



CRIMES —Cont'd 
Alcoholic beverages. 

Adult allowing party at private 
residence or private premises 
where minor obtains alcoholic 
beverages, §97-5-49. 
General provisions, §§97-31-5 to 
97-31-53. 
Armor piercing ammunition, 

§97-37-31. 
Arson, §§97-17-1 to 97-17-14. 
Assault, §97-3-7. 
Assisted suicide, §97-3-49. 
Attorney general. 

Counseling or defending criminal 
defendants, §97-11-3. 
Babies, buying or selling, §97-3-52. 
Bad checks. 

General provisions, §§97-19-55 to 
97-19-81. 
Beaches. 

Leaving breakable containers or 

injurious debris upon established 
beach, §97-27-9. 
Littering. 

Breakable containers or injurious 
debris, §97-27-9. 
Bigamy, §§97-29-13 to 97-29-17. 
Bingo. 

Charitable bingo, §§97-33-50 to 
97-33-203. 
Blackmail, §97-3-81. 
Bombs. 

Drive-by bombings, §§97-3-109 to 
97-3-111. 
Bonds, surety. 

Approving worthless official bond, 
§97-11-9. 
Boundary landmarks. 

Altering or destroying, §97-17-15. 
Brands and marks. 
Saw-logs. 
Altering or defacing, §97-17-17. 
Bribery. 

Judge, bribing, §97-9-116. 
Bridges. 

Obstructing, injuring, etc., §97-15-33. 
Burglary. 

General provisions, §§97-13-19 to 
97-13-37. 
Capitol complex, §§97-7-7, 97-7-9. 
Carjacking, §§97-3-113 to 97-3-117. 
Cemeteries. 
Desecration of. 

Burial site, §97-29-25. 
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CRIMES —Cont'd 
Champerty and maintenance, 

§§97-9-11 to 97-9-23. 
Charitable bingo. 

General provisions, §§97-33-50 to 
97-33-203. 
Child abuse and neglect. 
Contributing to the neglect or 

delinquency of a child, §97-5-39. 
Felonious and/or battery of a child, 

§97-5-39. 
Reports of. 

Sex crimes against children, 

mandatory reporting, §97-5-51. 
Children and minors. 

Photographing or filming child under 

16 years of age, §97-29-63. 
Spying on child under 16 years of age, 
§97-29-61. 
Circuit court clerks. 
Certificate of appeal. 

Failure or refusal to send up, 
§97-11-15. 
Certified copies of papers. 
Refusal to give, §97-11-13. 
Classification of crimes of violence, 
§97-3-2. 

Computer crimes and identity theft. 

Generally, §§97-45-1 to 97-45-33. 
Contagious diseases, §§97-27-11, 

97-27-13, 97-27-14. 
Cotton, §§97-23-7 to 97-23-15. 
Court forms and legal process. 
Sell or distribution of simulated legal 
documents, §97-9-1. 
Credit cards. 

Fraud, §§97-19-5 to 97-19-31. 
Using scanner or reencoder to capture 
information, §97-45-31. 
Crimes of violence, denned, §97-3-2. 
Cruelty to animals. 

General provisions, §§97-41-1 to 
97-41-23. 
Custodial interference, §97-3-51. 
Dead bodies, §§97-29-19 to 97-29-23. 
Desertion and nonsupport, §§97-5-1, 

97-5-3. 
Diseases. 

Exposure of another to certain 

diseases, §97-27-14. 
Introduction of harmful substances, 
§97-27-12. 
Disorderly conduct, §§97-35-1 to 

97-35-7. 
District attorneys. 

Counseling or defending criminal 
defendants, §97-11-3. 



CRIMES —Cont'd 

Disturbances, §§97-35-9 to 97-35-18. 
Dog and cat protection law of 2011, 

§97-41-16. 
Domestic violence. 

Violation of protective order, §97-3-7. 
Drive-by bombings, §§97-3-109 to 
97-3-111. 

Drive-by shootings, §§97-3-109 to 
97-3-111. 

Drunkenness in office, §97-11-23. 
Dual prosecution for attempts and 

committed offense, §97-1-9. 
Dueling, §§97-39-1 to 97-39-11. 
Dumping dead wildlife or wildlife 

parts on highways or private 

property, §97-15-32. 
Elected officials. 

Exercising duties without oath of office 
or giving bond, §97-11-41. 
Electric power lines and facilities, 

§97-25-1. 
Emergency assistance. 

Obstructing access to, §97-35-51. 
Endangerment by bodily substance, 

§97-27-14. 
Enticing children for illegal and 

immoral purposes, §§97-5-5, 

97-5-7. 

Human trafficking generally, §§97-3-54 
to 97-3-54.9. 
Escape. 

General provisions, §§97-9-25 to 
97-9-49. 
Execution of judgments. 

Refusal to point out property subject 

to seizure, §97-9-71. 
Removal of levied property without 
authority, §97-9-69. 
Exploitation of children, §§97-5-31 to 

97-5-37. 
Extortion, §97-3-82. 
Failure to return known offenders, 

§97-11-35. 
False confinement. 

Sending sane person to psychiatric 
facility, §97-3-13. 
False fire alarm, §97-35-45. 
False identification, §97-9-79. 
False pretenses. 

General provisions, §§97-19-39 to 
97-19-53. 

False reporting of crime, §97-35-47. 
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CRIMES —Cont'd 
Federal or state donated food 
commodities. 

Obtaining fraudulently or 
unauthorized disposition, 
§97-7-41. 
Ferries. 

Obstructing, injuring, etc., §97-15-33. 
Firearms and other weapons. 

Drive-by shootings, §§97-3-109 to 

97-3-111. 
Generally, §§97-37-1 to 97-37-37. 
Honesty in purchasing firearms act. 
Transfer of firearm in violation of 
law, soliciting, enticing or 
encouraging, §97-37-105. 
Silencers on firearms, §97-37-31. 
Flag desecration, §97-7-39. 
Fondling. 

Children or handicapped persons, 
§97-5-23. 

Student by school employee, §97-5-24. 
Food sales, §§97-27-15 to 97-27-19. 
Food stamps. 

Fraudulent use, §97-7-42. 
Fornication, §§97-29-1 to 97-29-9. 
Gambling. 

Charitable bingo, §§97-33-50 to 

97-33-203. 
General provisions, §§97-33-1 to 

97-33-49. 
Lotteries, §§97-33-31 to 97-33-47. 
Grand jury. 

Disclosing facts relating to indictment, 
§97-9-53. 
Hazing, §97-3-105. 
Highways. 

Dead wildlife or wildlife parts. 

Dumping on highways, §97-15-32. 
Highway commission members, 

§§97-15-3, 97-15-5. 
Highway contractors, §§97-15-5, 
97-15-11. 

Hunting or shooting across streets and 

highways, §97-15-13. 
Littering, §97-15-29. 

Tacks, glass or other damaging 
objects, §97-15-31. 
Obstructing or injuring. 
Plank-road or covered road, 
§97-15-35. 
Obstructing public highway, 

§97-15-37. 
Obstructing public streets, etc., 
§§97-35-23, 97-35-25. 



CRIMES —Cont'd 
Highways — Cont'd 

Road oversee, §§97-15-47, 97-15-49. 

Traffic control devices, §§97-15-1, 
97-15-13. 

Vandalism of highway signals or signs, 
§§97-15-1, 97-15-13. 
Hijacking aircraft, §97-25-55. 
Home invasion, §97-17-23. 
Home repair fraud, §97-23-103. 
Homicide. 

General provisions, §§97-3-15 to 
97-3-47. 

Human trafficking, §§97-3-54 to 

97-3-54.9. 
Hunting. 
Highways. 

Hunting or shooting near, §97-15-13. 
Streets or highways, hunting or 
shooting near, §97-15-13. 
Hydraulic brake fluid. 

Sale of inferior quality, §97-35-19. 
Identification. 

False identification, §97-9-79. 
Identity theft, §97-45-19. 

Crimes chargeable, §97-45-29. 
Incest, §§97-29-27, 97-29-29. 
Incestuous fornication, §§97-29-5, 

97-29-29. 
Incestuous marriages, §97-29-27. 
Indecent exposure, §97-29-31. 
Involuntary manslaughter, §§97-3-25, 

97-3-33, 97-3-35. 
Judge, bribing, §97-9-116. 
Keeper of ferry, toll-bridge or 

causeway, §§97-15-15 to 97-15-19. 
Kidnapping, §§97-3-1, 97-3-53. 
Abduction for purposes of marriage, 
§97-3-1. 

Labor and employment relations. 

Mass picketing by union obstructing or 
interfering with right of access to 
business or residence, §97-23-109. 
Larceny. 

General provisions, §§97-17-41 to 
97-17-65. 
Laser. 

Focusing laser at public safety and 
emergency personnel, §97-35-49. 
Legislature. 

General provisions, §§97-7-45 to 
97-7-57. 

Levees, §§97-15-21 to 97-15-27. 
Libel, §§97-3-55, 97-3-57. 
Liens. 

Removing personal property subject to 
lien, §§97-17-75, 97-17-77. 
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CRIMES —Cont'd 
Lighthouses. 

Destroying, etc., property, §97-35-21. 
Littering highways and private 

property, §97-15-29. 
Livestock and animal diseases, 

§§97-27-3 to 97-27-7. 
Lotteries. 

General provisions, §§97-33-31 to 
97-33-47. 
Mail fraud, §97-19-83. 
Malicious mischief, §§97-17-39, 

97-17-67. 
Manslaughter. 

General provisions, §§97-3-25 to 
97-3-47. 
Mayhem, §97-3-59. 
Metal property. 

Scrap metal dealers or other 
purchasers. 
Purchase or sales violations, 
§97-17-71. 
Military affairs. 

Failure to report for active duty, 
§97-7-59. 

Public drill or parade without special 
license, §97-7-61. 
Mississippi dog and cat protection 

law of 2011, §97-41-16. 
Money laundering, §97-23-101. 
Mortgages. 

Residential mortgage fraud, 
§97-23-107. 
Motion pictures. 

Operating unauthorized audiovisual 
recording device, §97-23-92. 
Natural parent of illegitimate child. 

Multiple births, §97-29-11. 
Navigation lights. 

Extinguishing, etc., §97-35-21. 
Newspapers and periodicals. 
Editorial staff. 

Failure to print names in 
publication, §97-23-35. 
Nuclear sabotage, §97-25-57. 
Obscenity, §§97-29-101 to 97-29-109. 
Obstructing access to emergency 

assistance, §97-35-51. 
Obstruction of justice, §§97-9-101 to 

97-9-129. 
Obstruction of legislative 

government, §§97-7-45 to 97-7-57. 
Oleomargarine and other imitation 
food. 

Labeling violation, §97-23-37. 



CRIMES —Cont'd 

Online impersonation, §97-45-33. 

Organized theft or fraud enterprise, 

§97-43-3.1. 
Peeping Tom law, §97-29-61. 
Photographing or filming another 
without permission, §97-29-63. 
Perjury. 

Generally, §§97-9-59 to 97-9-63. 
Personal property. 

Removing property subject to lien, 
§§97-17-75, 97-17-77. 
Photographing or filming another 
without permission where there 
is expectation of privacy, 
§97-29-63. 
Picketing. 

Interfering with access to government 

buildings, §97-7-63. 
Mass picketing by union obstructing or 
interfering with right of access to 
business or residence, §97-23-109. 
Piracy of recordings, §§97-23-87 to 

97-23-92. 
Poisoning with intent to kill or 

injure, §§97-3-61, 97-3-63. 
Polygamy. 

Teaching of, §97-29-43. 
Pool rooms or billiard halls. 
Allowing minors on premises, 
§97-5-11. 
Pregnant woman. 

Intentional injury to, §97-3-37. 
Private property. 

Dead wildlife or wildlife parts. 
Dumping on private property, 
§97-15-32. 
Littering with trash likely to cause 
fire, §97-15-29. 
Professions and occupations. 

Unlicensed practice, §97-23-43. 
Property taxes. 

Assessments, §§97-7-1 to 97-7-5. 
Public contracts. 

Offering inducements to influence 
award, §97-11-53. 
Public drunkenness, §97-29-47. 
Public officers and employees. 
Conspiracy to prevent holding public 
office or discharging duties, 
§§97-7-17, 97-7-19. 
Reduced fare and free pass violations, 
§97-11-43. 

Public profanity, §§97-29-45, 97-29-47. 
Public records. 

Alteration of records, §97-11-1. 
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CRIMES —Cont'd 
Public records — Cont'd 

Court records and public papers. 

Stealing, concealing, destroying, etc., 
§97-9-3. 

Purposeful avoidance of knowledge 

of offense, §97-11-35. 
Racketeer influenced and corrupt 
organizations, §§97-43-1 to 
97-43-11. 
Radiation. 

Introduction of harmful substances, 
§97-27-12. 
Raffles, §97-33-49. 
Railroad tickets. 

Falsely making, altering, 

counterfeiting or forging, 
§§97-21-39 to 97-21-43. 
Receiving stolen property, §97-17-70. 
Record and tape piracy, §§97-23-87 to 

97-23-92. 
Recordation of documents. 

False instrument offered for recording. 
Public servants. 

Offering false instruments for 
recording against public 
servants, §97-7-73. 
Refrigerators and box-type 
containers. 
Abandonment without removing 
latches, §97-5-9. 
Registration of convicted felons. 

Failure to register, §97-35-27. 
Rental storage batteries, §§97-23-55 

to 97-23-61. 
Residential mortgage fraud, 

§97-23-107. 
Resisting or obstructing arrest, 
§97-9-73. 

Resisting service of process, §97-9-75. 
Restraint of trade. 

Threats or coercion to prevent lawful 

conduct of business, §97-23-83. 
Unlawful boycott, §97-23-85. 
Retail employees. 

Giving away merchandise without 
consent of merchant, §97-23-99. 
Retail sales receipts. 

Falsely using or producing, 
§97-23-105. 
Robbery, §§97-3-73 to 97-3-83. 
Scrap metal dealers or other 
purchasers. 
Air conditioner evaporator coils or 
condensers. 
Sales for scrap violations, 
§97-17-71.2. 



CRIMES —Cont'd 
Scrap metal dealers or other 
purchasers — Cont'd 
Metal property. 

Purchase or sales violations, 
§97-17-71. 
Registration by scrap metal dealers. 
Violation, §97-17-71.1. 
Seduction, §97-29-55. 
Sex crimes against children, 

mandatory reporting, §97-5-51. 
Sexual battery, §§97-3-95 to 97-3-104. 
Sexual involvement of school 

employees with student, §97-5-24. 
Shooting into dwelling house, 

§97-37-29. 
Shooting near dwelling house. 
Causing damage to property, 

domesticated animal or livestock, 
§97-37-30. 
Shoplifting, §§97-23-93 to 97-23-96. 
Simple assault, §97-3-7. 
Sodomy, §97-29-59. 
Solid wastes. 

Unauthorized dumping, §97-15-30. 
Stalking, §97-3-107. 
Stallion or jack. 

Running at large, §97-29-57. 
State of Mississippi. 

Conspiracy to defraud state, §§97-7-11 
to 97-7-15. 
Storage batteries, §§97-23-55 to 
97-23-61. 

Street gangs, §§97-44-1 to 97-44-19. 
Strip clubs. 

Location within certain distance of 
church, school, kindergarten, or 
courthouse, §97-29-65. 
Subversive activities. 
Advocating violent overthrow of 
government, §97-7-71. 
Tax collectors. 

Collecting privilege tax without 

issuing license, §97-11-49. 
Failure to complete duplicate tax 

receipts, §97-11-45. 
Failure to make settlement, §97-11-47. 
Telephones and telegraphs, 
§§97-25-49 to 97-25-54. 
Destroying, injuring, etc., licensed 

communication systems, §97-7-31. 
Terrorism. 

Introduction of harmful substances, 
§97-27-12. 

Theft of telecommunication services, 

§97-25-54. 
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CRIMES —Cont'd 

Ticket scalping, §97-23-97. 

Tobacco sales to minors. 

General provisions, §§97-32-1 to 
97-32-23. 
Tramps, §§97-35-29 to 97-35-35. 
Treason, §§97-7-67 to 97-7-71. 
Trees and timber, §§97-3-89 to 97-3-93. 
Trespass. 

General provisions, §§97-17-85 to 
97-17-103. 
Trusts and trustees. 

Trustees of state institutions. 
Incurring liability in excess of 
income, §97-11-51. 
Unborn child. 

Buying or selling or offering to buy or 
sell, §97-3-52. 
Universal product codes. 
Falsely using or producing, 
§97-23-105. 
Unnatural intercourse, §97-29-59. 
Vagrants, §§97-35-37 to 97-35-43. 
Voyeurism, §97-29-61. 

Photographing or filming another 
without permission, §97-29-63. 

War. 

Destroying, injuring, tampering with 
property to hinder war efforts, 
§97-7-29. 
Waterways. 

Obstructing, §§97-15-39 to 97-15-45. 
Weapons of mass destruction. 
False reports of placing, §97-37-21. 
Unlawful use, §97-37-25. 
Wills or codicils. 

Alteration, destruction or secretion, 
§97-9-77. 
Wire fraud, §97-19-83. 

CRIMES AGAINST NATURE, 

§97-29-59. 

CRIMES OF VIOLENCE, §97-3 2. 

CRIME SOLVERS' REWARDS. 
Felony dumping of solid wastes, 

§97-15-30. 

CRIMINAL CONVERSION, §97-17-61. 

CRIMINAL ENTERPRISES. 
RICO, §§97-43-1 to 97-43-11. 
Street gangs, §§97-44-1 to 97-44-19. 

CRIMINAL FORFEITURES. 
Aircraft. 

First degree arson, §97-17-3. 



CRIMINAL FORFEITURES —Cont'd 
Arson. 

First degree arson. 

Burning dwelling house or 
outbuilding, §97-17-1. 
Places of worship, §97-17-3. 
Property used in commission of arson, 
§97-17-4. 
Cruelty to animals. 

Permanent forfeiture to animal control 
agency, §97-41-2. 
Drive-by shootings or bombings. 
Seizure of motor vehicles, §§97-3-110, 
97-3-111. 
Gambling. 

Money and appliances, §§97-33-17, 
97-33-19. 
Motor vehicles. 

First degree arson, §97-17-4. 
Racketeer influenced and corrupt 
organizations. 
Civil forfeiture of property, §§97-43-9, 
97-43-11. 
Recordings violations. 
Civil forfeiture proceedings, 
§§97-21-101, 97-21-103. 
Property subject to forfeiture, 
§97-23-89. 
Solid wastes. 

Unauthorized dumping, §97-15-30. 
Trademarks. 

Counterfeiting or forging. 
Civil forfeiture proceedings, 
§§97-21-101, 97-21-103. 
Property subject to, §97-21-53. 
Counterfeit stamps or labels, 

97-21-57. 
Dies, plates, printed labels, 
§97-21-55. 

CRIMINAL HISTORY RECORD 

CHECKS. 
Firearms and other weapons. 

Permit to carry, §97-37-7. 
Scrap metal dealers, §97-17-71.1. 

CRIMINAL STREET GANGS, 

§§97-44-1 to 97-44-19. 

CRUELTY TO ANIMALS, §§97-41-1 to 
97-41-23. 

Carrying animal in a cruel manner, 

§97-41-5. 
Dogs and cats, §97-41-16. 
Catch. 

Intentionally conducting fight between 
canine and hog, §97-41-18. 
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CRUELTY TO ANIMALS —Cont'd 
Cats. 

Euthanizing. 

Injured, diseased animals, §97-41-3. 
Mississippi dog and cat protection law 
of 2011, §97-41-16. 
Cockfighting, §97-41-11. 
Conduct constituting, §97-41-1. 

Dog and cat protection law, §97-41-16. 
Confining animals without food or 
water, §97-41-7. 
Dogs and cats, §97-41-16. 
Custodial fitness of owner, §97-41-2. 
Dog fights, §97-41-19. 

Intentionally conducting fight between 
canine and hog, §97-41-18. 

Dogs. 

Euthanizing. 

Injured, diseased animals, §97-41-3. 
Harassment of guide, leader, hearing, 

service or support dogs, §97-41-21. 
Mississippi dog and cat protection law 
of 2011, §97-41-16. 
Euthanizing animals, §97-41-19. 

Injured, diseased animals, §97-41-3. 
Failure to provide sustenance, 
§97-41-9. 
Dogs and cats, §97-41-16. 
Fighting animals or cocks, 
§§97-41-11, 97-41-19. 
Intentionally conducting fight between 
canine and hog, §97-41-18. 
Guide, leader, hearing, service or 
support dogs. 
Assaulting, beating, harassing, 
injuring, impeding, interfering 
with, §97-41-21. 
Immunity. 

Euthanizing injured, diseased animals. 
Acting in good faith, §97-41-3. 
Injured or diseased animals. 

Authority to kill, §97-41-3. 
Livestock. 

Maliciously or mischievously injuring, 
§97-41-15. 
Mississippi dog and cat protection 

law of 2011, §97-41-16. 
Poisoning animals, §97-41-17. 
Posting requirements. 

Seizure of animals, §97-41-2. 
Proceedings on seizure, §97-41-2. 
Public service animals. 

Injury and killing of, §97-41-23. 
Restitution, §97-41-15. 
Seizure of animals, §97-41-2. 



CRUELTY TO ANIMALS —Cont'd 
Temporary custody, §97-41-2. 
Transporting animal in a cruel 
manner, §97-41-5. 

Dogs and cats, §97-41-16. 
What constitutes cruelty, §97-41-1. 

Dog and cat protection law, §97-41-16. 

CUNNILINGUS, §97-29-59. 
CURRENCY. 

Money laundering, §97-23-101. 

CUSTODIAL INTERFERENCE, 

§97-3-51. 

CUSTOMERS. 
Disorderly conduct. 

Interference with business, customers, 

invitees, etc., §97-35-5. 
Trespass. 

Customer or patron, refusal to leave 

premises upon request, §97-23-17. 

CYBERSTALKING, §97 45-15. 

D 

DAMAGES. 
Advertising. 

Deceptive or misleading advertising, 
§97-23-3. 
Arson. 

First degree arson. 

Burning dwelling house or 
outbuilding, §97-17-1. 
Places of worship, §97-17-3. 
Bridges. 

Obstructing, injuring, etc., §97-15-33. 
Child labor. 

Enticing away minor without written 
consent, §97-23-29. 
Criminal trespass, §97-17-103. 
Deceptive or misleading advertising, 
§97-23-3. 
Good faith exception, §97-23-3. 
Dumping dead wildlife or wildlife 
parts on highways or private 
property, §97-15-32. 
Explosives. 

Search and seizure by law 

enforcement officers, §97-37-23. 
Ferries. 

Obstructing, injuring, etc., §97-15-33. 
Highway commission members and 
employees. 

Conspiracy to violate contracts and 
defraud state, §97-15-5. 
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DAMAGES —Cont'd 
Highway contractors. 

Conspiracy to violate contracts and 
defraud state, §97-15-5. 
Highways. 

Dead wildlife or wildlife parts. 

Dumping on highways, §97-15-32. 
Littering with tacks, glass or other 

damaging objects, §97-15-31. 
Littering with trash likely to cause 
fire, §97-15-29. 
Human trafficking. 

Actions for actual and punitive 
damages, §97-3-54.6. 
Labor and employment relations. 
Enticing away employee without 
written consent, §97-23-29. 
Landlord and tenant. 

Enticing away lessee without written 
consent, §97-23-29. 
Levees. 

Right of action for damages, §97-15-21. 
Littering. 

Highways and private property likely 

to cause fire, §97-15-29. 
Highways with tacks, glass or other 
damaging objects, §97-15-31. 
Money laundering. 

Civil recovery, §97-23-101. 
Piracy of recordings. 

Private causes of action, §97-23-91. 
Punitive damages. 
Human trafficking. 
Actions for actual and punitive 
damages, §97-3-54.6. 
Racketeer influenced and corrupt 
organizations. 
Civil recovery of damages, §97-43-9. 
Real property. 

Dead wildlife or wildlife parts. 
Dumping on private property, 
§97-15-32. 
Littering private property with trash 
likely to cause fire, §97-15-29. 
Restraint of trade. 

Unlawful boycott, §97-23-85. 
Shoplifting. 

Civil remedy for shoplifting violations, 

§97-23-96. 
Detention of suspect for questioning, 
§97-23-95. 
Sidewalks. 
Littering with tacks, glass or other 
damaging objects, §97-15-31. 
Stallions or jacks. 

Running at large, §97-29-57. 



DAMAGES —Cont'd 
Street gangs. 

Punitive damages, §97-44-13. 
Unlawful use of private buildings, 
§97-44-15. 
Streets and alleys. 

Littering with tacks, glass or other 
damaging objects, §97-15-31. 
Treble damages. 
Arson. 

Burning dwelling house or 
outbuilding, §97-17-1. 
Places of worship, §97-17-3. 
Trespass. 

Criminal trespass, §97-17-103. 
Trusts and trustees. 

Trustees of state institutions. 
Incurring liability in excess of 
income, §97-11-51. 
Vandalism. 

Highway signs and signals. 
Juvenile offender, §97-15-1. 

DAUGHTERS OF THE AMERICAN 

REVOLUTION. 
Unauthorized use of membership 

buttons, insignia, etc., §97-19-43. 

DAUGHTERS OF THE 

CONFEDERACY. 
Unauthorized use of membership 

buttons, insignia, etc., §97-19-43. 

DAY CARE CENTERS. 
Sex crimes against minors, 

mandatory reporting, §97-5-51. 

DEAD ANIMALS. 
Food sales. 

Sale of flesh as human food, §97-27-19. 
Larceny. 

Shearing wool from dead sheep, 
§97-17-49. 

DEAD BODIES. 
Buying or receiving, §97-29-21. 
Desecration of cemetery, §97-29-25. 
Disinterment for sale Or 

wantonness, §97-29-19. 
Opening graves for unlawful 

purposes, §97-29-23. 

DEADLY FORCE. 
Justifiable homicide, §97-3-15. 

DEAF AND HEARING IMPAIRED. 
False personation. 

Masquerading as deaf person, 
§97-19-37. 
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DEAF AND HEARING IMPAIRED 

—Cont'd 
Hearing dogs. 

Harassment, §97-41-21. 
Support animals. 

Harassment of hearing dogs, 
§97-41-21. 

DEATH PENALTY. 

Air piracy, §97-25-55. 
Bribery. 

Compounding or concealing crime, 
§97-9-7. 

Capital murder and other capital 

crimes, §97-3-21. 
Treason, §97-7-67. 

DEBIT CARDS. 

Organized theft or fraud enterprise, 

§97-43-3.1. 

DECEDENTS' ESTATES. 
False pretenses. 

Producing child with intent to 

intercept inheritance, §97-19-45. 

DECEPTIVE ADVERTISING, 

§97-23-3. 

DEEDS. 

Forgery, §§97-21-7, 97-21-33, 97-21-63. 
DEFAMATION. 

Criminal libel, §§97-3-55, 97-3-57. 

DEFENSES. 
Advertising. 

Deceptive or misleading advertising. 
Good faith exception, §97-23-3. 
Alcoholic beverage offenses. 
Reliance on exceptions as defense, 
§97-31-33. 
Bigamy, §97-29-15. 
Criminal conversion. 

Good faith defense, §97-17-61. 
Criminal libel. 

Truth as defense, §97-3-57. 
Diseases, criminal exposure of 

another to, §97-27-14. 
Endangerment by bodily substance, 

§97-27-14. 
Explosives. 

Search and seizure by law 
enforcement officers. 
Good faith exception, §97-37-23. 
Firearms and other weapons. 
Deadly Weapons, §97-37-9. 
Student possession of weapons, 
§97-37-17. 



DEFENSES —Cont'd 
Human trafficking. 

Enterprise liability, §97-3-54.1. 
Undercover operatives. 

Use of undercover operatives not 
defense, §97-3-54.5. 
Victims of human trafficking, 
§§97-3-54.1, 97-3-54.6. 
Larceny. 

Theft under lease or rental agreement, 
§97-17-64. 
Affirmative defenses, §97-17-64. 
Libel. 

Criminal libel, §97-3-57. 
Obscenity. 

Exempt profession or occupation, 
§97-29-107. 

Rape. 

Statutory rape, §97-3-65. 
Sexual battery, §97-3-99. 
Shoplifting. 

Detention of suspect for questioning. 
Good faith immunity, §97-23-95. 
Solid wastes. 

Unauthorized dumping, §97-15-30. 
Statutory rape, §97-3-65. 
Tobacco sales to minors. 

Government-issued photographic 
identification, §97-32-5. 

Mail-order sales, §97-32-5. 

DEFENSIVE FORCE. 
Justifiable homicide, §97-3-15. 

DEFINED TERMS. 
Access. 

Computer crimes and identity theft, 
§97-45-1. 

Act. 

Human trafficking, §97-3-54.4. 
Actor. 

Human trafficking, §97-3-54.4. 
Adult. 

Adult allowing party at private 
residence or private premises 
where minor obtains alcoholic 
beverages, §97-5-49. 

Adult tobacco use on educational 
property, §97-32-27. 
Alcoholic beverage. 

Adult allowing party at private 
residence or private premises 
where minor obtains alcoholic 
beverages, §97-5-49. 
Alternative nicotine products. 

Distribution of alternative nicotine 
products to minors, §97-32-51. 
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DEFINED TERMS —Cont'd 
Aluminum construction materials. 

Scarp metal dealers, §97-17-71. 
Ammunition. 

Honesty in purchasing firearms act, 
§97-37-103. 
Animal. 

Cruelty to animals, §97-41-2. 
Audibly impaired. 

Harassment of guide, leader, hearing, 
service, support dog, §97-41-21. 
Audiovisual recording function. 

Piracy of recordings, §97-23-92. 
Beer. 

Adult allowing party at private 
residence or private premises 
where minor obtains alcoholic 
beverages, §97-5-49. 
Benefit. 

Obstruction of justice, §97-9-101. 
Bingo. 

Charitable bingo, §97-33-53. 
Blackmail. 

Human trafficking, §97-3-54.4. 
Blind. 

Harassment of guide, leader, hearing, 
service, support dog, §97-41-21. 
Bodily harm. 

Felonious abuse and/or battery of a 
child, §97-5-39. 
Cardholder. 
Credit card fraud, §97-19-9. 
Using scanner or reencoder to capture 
credit card information, §97-45-31. 
Caretaker. 

Mandatory reporting of sex crimes 
against children, §97-5-51. 
Carjacking, §97-3-115. 
Cemetery. 

Desecration of cemetery, §97-29-25. 
Charitable or nonprofit 
organization. 
Charitable bingo, §97-33-53. 
Check. 

Bad checks, §97-19-55. 
Child. 
Abortion, §97-3-4. 
Exploitation of children, §97-5-31. 
Felonious abuse and/or battery of a 

child, §97-5-39. 
Interstate removal by noncustodial 
parent or relative, §97-3-51. 
Clergy member. 

Mandatory reporting of sex crimes 
against children, §97-5-51. 



DEFINED TERMS —Cont'd 
Commercial image processor. 

Mandatory reporting of sex crimes 
against children, §97-5-51. 
Commercial lessor. 

Charitable bingo, §97-33-53. 
Commercial purpose. 
Unauthorized dumping of solid wastes, 
§97-15-30. 
Commercial sexual activity. 

Human trafficking, §97-3-54.4. 
Computer. 

Computer crimes and identity theft, 

§97-45-1. 
Exploitation of children, §97-5-31. 
Computer network. 

Computer crimes and identity theft, 

§97-45-1. 
Computer fraud, §97-43-3. 
Computer program. 

Computer crimes and identity theft, 
§97-45-1. 
Computer services. 

Computer crimes and identity theft, 
§97-45-1. 
Computer software. 

Computer crimes and identity theft, 
§97-45-1. 
Computer system. 

Computer crimes and identity theft, 
§97-45-1. 
Concealed. 

Carrying concealed deadly weapon, 
§97-37-1. 
Conducts. 

Money laundering, §97-23-101. 
Consideration associated with a 
product, service or activity 
other than the simulated 
gambling program. 
Gambling, internet sweepstakes cafes, 
§97-33-8. 
Contact. 

Computer crimes and identity theft, 
§97-45-1. 
Convicted. 

Recovery of damages for criminal 
trespass, §97-17-103. 
Copper materials. 

Scrap metal dealers, §97-17-71. 
Corrections employee. 

Diseases, criminal exposure to, 
§97-27-14. * 
Course of conduct. 
Stalking, §97-3-107. 
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DEFINED TERMS —Cont'd 
Course of criminal conduct. 

Recovery of damages for criminal 
trespass, §97-17-103. 
Court order. 

Interstate removal of child by 

noncustodial parent or relative, 
§97-3-51. 
Credible threat. 

Computer crimes and identity theft, 

§97-45-1. 
Stalking, §97-3-107. 
Credit. 

Bad checks, §97-19-55. 
Credit card. 

Credit card fraud, §97-19-9. 
Using scanner or reencoder to capture 
credit card information, §97-45-31. 
Crimes of violence, §97-3-2. 
Criminal streetgang. 

Mississippi street gang act, §97-44-3. 
Dating relationship. 

Domestic violence, §97-3-7. 
Day. 

Charitable bingo, §97-33-53. 
Deaf. 

Harassment of guide, leader, hearing, 
service, support dog, §97-41-21. 
Dealer. 

Tobacco sales to minors, §97-32-3. 
Deprive. 

Theft under lease or rental agreement, 
§97-17-64. 
Device. 

Computer crimes and identity theft, 
§97-45-1. 
Distributor. 

Charitable bingo, §97-33-53. 
Dwelling. 

Justifiable homicide, §97-3-15. 
Dwelling house. 

Burglary, §97-17-31. 
Educational property. 
Adult tobacco use on educational 

property, §97-32-27. 
Student possession of weapons, 
§97-37-17. 
Electronic cigarettes. 

Distribution of alternative nicotine 
products to minors, §97-32-51. 
Electronic communication. 

Computer crimes and identity theft, 
§97-45-1. 
Electronic mail. 

Computer crimes and identity theft, 
§97-45-1. 



DEFINED TERMS —Cont'd 
Electronic means. 

Online impersonation, §97-45-33. 
Electronic video monitors. 

Gambling, internet sweepstakes cafes, 
§97-33-8. 
Emotional distress. 

Computer crimes and identity theft, 
§97-45-1. 
Enterprise. 

Human trafficking, §97-3-54.4. 

RICO, §97-43-3. 
Established beach. 

Littering, §97-27-9. 
Expired credit card. 

Credit card fraud, §97-19-9. 
Falsely embosses. 

Credit card fraud, §97-19-9. 
Falsely makes. 

Credit card fraud, §97-19-9. 
Felon. 

Justifiable homicide, §97-3-15. 
Financial harm. 

Human trafficking, §97-3-54.4. 
Financial institution. 

Money laundering, §97-23-101. 
Financial instrument. 

Computer crimes and identity theft, 
§97-45-1. 
Financial transaction. 

Money laundering, §97-23-101. 
Financial transaction device. 
Computer crimes and identity theft, 
§97-45-1. 
Firearm. 

Hunting or shooting near street or 
highway, §97-15-13. 
Forced labor or services. 

Human trafficking, §97-3-54.4. 
Foreign national. 

Election offenses, §97-13-18. 
Funeral ceremony. 

Military funeral, burial service or 
memorial service. 
Disturbance by disruptive protest, 
§97-35-18. 
Funeral service. 

Military funeral, burial service or 
memorial service. 
Disturbance by disruptive protest, 
§97-35-18. 

Gang. 

Street gangs, §97-44-3. 
Gang member. 

Street gangs, §97-44-3. 
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DEFINED TERMS —Cont'd 
Gang-related. 

Street gangs, §97-44-3. 
Government. 

Obstruction of justice, §97-9-101. 
Governmental function. 

Obstruction of justice, §97-9-101. 
Graveside service. 

Military funeral, burial service or 
memorial service. 
Disturbance by disruptive protest, 
§97-35-18. 
Gross receipts. 

Charitable bingo, §97-33-53. 
Handgun. 

Possession by minor, §97-37-14. 
Harass. 

Harassment of guide, leader, hearing, 
service, support dog, §97-41-21. 
Harm. 

Obstruction of justice, §97-9-101. 
Harmful biological device, §97-27-10. 
Harmful biological substances, 

§97-27-10. 
Harmful chemical device, §97-27-10. 
Harmful chemical substance, 

§97-27-10. 
Harmful radioactive device, 

§97-27-10. 
Harmful radioactive material, 

§97-27-10. 
Health care practitioner. 

Mandatory reporting of sex crimes 
against children, §97-5-51. 

Hog. 

Intentionally conducting fight between 
canine and hog, §97-41-18. 
Home repair. 

Home repair fraud, §97-23-103. 
Hunt. 

Hunting or shooting near street or 
highway, §97-15-13. 
Hunting. 

Shooting or hunting near streets and 
highways, §97-15-13. 
Identity theft, §97-45-29. 
Incomplete. 

Credit card fraud, §97-19-9. 
Injure. 

Harassment of guide, leader, hearing, 
service, support dog, §97-41-21. 
Intellectual property. 

Computer crimes and identity theft, 
§97-45-1. 
Internet. 

Computer crimes and identity theft, 
§97-45-1. 



DEFINED TERMS —Cont'd 
Issuer. 

Credit card fraud, §97-19-9. 
Using scanner or reencoder to capture 
credit card information, §97-45-31. 
Juror. 

Obstruction of justice, §97-9-101. 
Knowing. 

Obscenity, §97-29-101. 
Knowing that the property involved 
in a financial transaction 
represents the proceeds of some 
form of unlawful activity. 
Money laundering, §97-23-101. 
Labor. 

Human trafficking, §97-3-54.4. 
Labor dispute. 

Conspiracy, §97-23-41. 
Law enforcement officers. 

Scrap metal dealers, §97-17-71. 
Legitimate weapon-related sports 
activity. 
Carrying concealed deadly weapon, 
§97-37-1. 
Licensed dealer. 

Honesty in purchasing firearms act, 
§97-37-103. 
Light wine. 
Adult allowing party at private 
residence or private premises 
where minor obtains alcoholic 
beverages, §97-5-49. 
Livestock. 

Stealing livestock, §97-17-53. 
Loss or damage. 

Computer crimes and identity theft, 
§97-45-1. 
Maintain. 

Human trafficking, §97-3-54.4. 
Maliciously. 

Harassment of guide, leader, hearing, 
service, support dog, §97-41-21. 
Mandatory reporter. 

Mandatory reporting of sex crimes 
against children, §97-5-51. 
Manufacturer. 

Charitable bingo, §97-33-53. 
Piracy of recordings, §97-23-89. 
Mass demonstration. 

Mass picketing by union obstructing or 
interfering with right of access to 
business or residence, §97-23-109. 
Mass picketing. 

Mass picketing by union obstructing or 
interfering with right of access to 
business or residence, §97-23-109. 
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DEFINED TERMS —Cont'd 
Materially false information. 

Honesty in purchasing firearms act, 
§97-37-103. 
Materials. 

Obscenity, §97-29-103. 
Medical records. 

Computer crimes and identity theft, 
§97-45-1. 
Memorial service. 

Military funeral, burial service or 
memorial service. 
Disturbance by disruptive protest, 
§97-35-18. 
Mentally defective person. 

Sexual battery, §97-3-97. 
Mentally incapacitated person. 

Sexual battery, §97-3-97. 
Merchant. 

Using scanner or reencoder to capture 
credit card information, §97-45-31. 
Metal property. 

Scrap metal dealers, §97-17-71. 
Minors. 
Adult allowing party at private 
residence or private premises 
where minor obtains alcoholic 
beverages, §97-5-49. 
Adult tobacco use on educational 

property, §97-32-27. 
Human trafficking, §97-3-54.4. 
Model glue. 

Glue sniffing, §97-27-33. 
Monetary instruments. 

Money laundering, §97-23-101. 
Motorized vehicle. 

Hunting or shooting near street or 
highway, §97-15-13. 
Motor vehicle. 

Carjacking, §97-3-115. 
Murder, §97-3-19. 
Net proceeds. 

Charitable bingo, §97-33-53. 
Notice. 

Revoked credit card, §97-19-31. 
Obtain. 

Extortion, §97-3-82. 

Human trafficking, §97-3-54.4. 
Offender. 

Criminal exposure to diseases, 
§97-27-14. 
Official proceeding. 

Obstruction of justice, §97-9-101. 
Operator. 

Charitable bingo, §97-33-53. 



DEFINED TERMS —Cont'd 
Organized gang. 

Street gangs, §97-44-3. 
Organized theft or fraud enterprise, 

§97-43-3.1. 
Owner. 

Piracy of recordings, §97-23-87. 
Party. 

Adult allowing party at private 
residence or private premises 
where minor obtains alcoholic 
beverages, §97-5-49. 
Patently offensive. 

Obscenity, §97-29-103. 
Pattern of racketeering activity. 

RICO, §97-43-3. 
Pattern of residential mortgage 

fraud, §97-23-107. 
Pecuniary damages. 

Human trafficking, §97-3-54.4. 
Performance. 

Obscenity, §97-29-103. 
Perpetrator. 

Recovery of damages for criminal 
trespass, §97-17-103. 
Person. 
Adult tobacco use on educational 

property, §97-32-27. 
Home repair fraud, §97-23-103. 
Piracy of recordings, §§97-23-87, 

97-23-89. 
Scrap metal dealers, §97-17-71. 
Tobacco sales to minors, §97-32-3. 
Personal identification card. 

Scrap metal dealers, §97-17-71. 
Personal identity information. 
Computer crimes and identity theft, 
§97-45-1. 
Photograph. 

Scrap metal dealers, §97-17-71. 
Photographically. 

Scrap metal dealers, §97-17-71. 
Photographic identification. 

Tobacco sales to minors, §97-32-3. 
Physical evidence. 

Obstruction of justice, §97-9-101. 
Physically helpless person. 

Sexual battery, §97-3-97. 
Physically limited. 
Harassment of guide, leader, hearing, 
service, support dog, §97-41-21. 
Point of sale. 

Tobacco sales to minors, §97-32-3. 
Post a message. 

Computer crimes and identity theft, 
§97-45-1. 
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DEFINED TERMS —Cont'd 
Prisoner. 

Criminal exposure to diseases, 
§97-27-14. 
Private premises. 
Adult allowing party at private 
residence or private premises 
where minor obtains alcoholic 
beverages, §97-5-49. 
Private residence. 
Adult allowing party at private 
residence or private premises 
where minor obtains alcoholic 
beverages, §97-5-49. 
Private seller. 

Honesty in purchasing firearms act, 
§97-37-103. 
Producing. 

Exploitation of children, §97-5-31. 
Proper means. 

Computer crimes and identity theft, 
§97-45-1. 
Proper notice. 

Theft under lease or rental agreement, 
§97-17-64. 
Property. 

Computer crimes and identity theft, 

§97-45-1. 
Extortion, §97-3-82. 
Obstruction of justice, §97-9-101. 
Property of another. 

Extortion, §97-3-82. 
Public authority. 

Street gangs, §97-44-3. 
Public official. 

Extortion, §97-3-82. 
Public servant. 

Obstruction of justice, §97-9-101. 
Public service animals, §97-41-23. 
Pull-tabs. 

Charitable bingo, §97-33-53. 
Purchase transaction. 

Scrap metal dealers, §97-17-71. 
Racketeering activity. 

RICO, §97-43-3. 
Railroad materials. 

Scrap metal dealers, §97-17-71. 
Railroad passenger ticket. 

Forgery and counterfeiting, §97-21-39. 
Railroad track materials. 

Scrap metal dealers, §97-17-71. 
Reasonable person. 

Stalking, §97-3-107. 
Receives. 

Credit card fraud, §97-19-9. 



DEFINED TERMS —Cont'd 
Receiving. 

Credit card fraud, §97-19-9. 
Records. 

Scrap metal dealers, §97-17-71. 
Reencoder. 

Using scanner or reencoder to capture 
credit card information, §97-45-31. 
Represented. 

Money laundering, §97-23-101. 
Residence. 

Home repair fraud, §97-23-103. 
Retailer. 

Tobacco sales to minors, §97-32-3. 
Revoked credit card. 

Credit card fraud, §97-19-9. 
Right-of-way. 

Hunting or shooting near street or 
highway, §97-15-13. 
Scanning device. 

Using scanner or reencoder to capture 
credit card information, §97-45-31. 
Scrap metal dealer, §97-17-71. 
Seller. 

Tobacco sales to minors, §97-32-3. 
Serious bodily harm. 

Felonious abuse and/or battery of a 
child, §97-5-39. 
Serious harm. 

Human trafficking, §97-3-54.4. 
Service. 

Human trafficking, §97-3-54.4. 
Session. 

Charitable bingo, §97-33-53. 
Sex crime against a minor. 

Mandatory reporting of sex crimes 
against children, §97-5-51. 
Sexual explicit conduct. 

Exploitation of children, §97-5-31. 
Sexual intercourse. 

Rape, §97-3-65. 
Sexually-explicit performance. 

Human trafficking, §97-3-54.4. 
Sexually oriented material. 

Human trafficking, §97-3-54.4. 
Sexual penetration. 

Sexual battery, §97-3-97. 
Simulated. 

Exploitation of children, §97-5-31. 
Simulated gambling program. 

Gambling, internet sweepstakes cafes, 
§97-33-8. 
Strangle. 

Domestic violence, §97-3-7. 
Streetgang. 

Mississippi street gang act, §97-44-3. 
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DEFINED TERMS —Cont'd 
Street gang member. 

Mississippi street gang act, §97-44-3. 
Street gang related. 

Mississippi street gang act, §97-44-3. 
Student. 

Possession of weapons, §97-37-17. 
Subsequent violations. 

Tobacco sales to minors, §97-32-17. 
Switchblade knife. 

Student possession of weapons, 
§97-37-17. 
Targeted residential picketing. 
Military funeral, burial service or 
memorial service. 
Disturbance by disruptive protest, 
§97-35-18. 
Teaching or child care provider. 
Mandatory reporting of sex crimes 
against children, §97-5-51. 
Telecommunications device. 

Theft of telecommunication services, 
§97-25-54. 
Telecommunication service. 

Theft, §97-25-54. 
Telecommunication service 
provider. 
Theft of telecommunication services, 
§97-25-54. 
Testimony. 

Obstruction of justice, §97-9-101. 
Theft detection device. 

Shoplifting, §97-23-93.1. 
Theft detection device remover. 

Shoplifting, §97-23-93.1. 
Theft detection shielding device. 

Shoplifting, §97-23-93.1. 
This act. 

Human trafficking, §97-3-54.4. 
Threat. 

Obstruction of justice, §97-9-101. 
Tobacco product. 

Adult tobacco use on educational 
property, §97-32-27. 

Tobacco sales to minors, §97-32-3. 
Trafficked person. 

Human trafficking, §97-3-54.4. 
Tramps. 

Criminal code, §97-35-29. 
Transaction. 

Money laundering, §97-23-101. 
Trespass. 

Recovery of damages for criminal 
trespass, §97-17-103. 
Unborn child, §97-3-37. 



DEFINED TERMS —Cont'd 
Unlawful debt. 

RICO, §97-43-3. 
Unlawful telecommunication device. 

Theft of telecommunication services, 

§97-25-54. 
Unloaded. 

Hunting or shooting near street or 

highway, §97-15-13. 

Use. 

Computer crimes and identity theft, 
§97-45-1. 
Vagrants. 

Criminal code, §97-35-37. 
Venture. 

Human trafficking, §97-3-54.4. 
Victim. 

Computer crimes and identity theft, 

§97-45-1. 
Human trafficking, §97-3-54.6. 
Recovery of damages for criminal 
trespass, §97-17-103. 
Violent crime. 

Accessories after the fact, §97-1-5. 
Visible or known means of a fair, 
honest and reputable livelihood. 
Vagrants, §97-35-37. 
Visual depiction. 

Exploitation of children, §97-5-31. 
Weapon or deadly weapon. 
Student possession of weapons, 
§97-37-17. 

Week. 

Charitable bingo, §97-33-53. 
When necessarily committed. 

Justifiable homicide, §97-3-15. 
Wholesale. 

False advertising, §97-23-1. 
Wholesale distributes. 

Obscenity, §97-29-103. 
Wholesaler. 

Tobacco sales to minors, §97-32-3. 
Wilful violation. 

Charitable bingo, §97-33-109. 
Wine. 

Adult allowing party at private 
residence or private premises 
where minor obtains alcoholic 
beverages, §97-5-49. 

DEMONSTRATIONS. 
Interfering with access to 

government buildings, §97-7-63. 
Judges, jurors, witnesses or court 

officers, §97-9-67. 
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DEMONSTRATIONS —Cont'd 
Mass picketing by union obstructing 
or interfering with right of 
access to business or residence, 

§97-23-109. 

DENATURED ALCOHOL. 
Use for scientific or mechanical 
purposes, §97-31-17. 

DENTISTS. 

Unlicensed practice, §97-23-43. 

DERAILING RAILROAD CARS, 

§97-25-23. 

DESECRATION OF CEMETERY, 

§97-29-25. 

DESERTION AND NONSUPPORT. 
Abandonment of child under age six, 

§97-5-1. 

Child under age sixteen, §97-5-3. 
Criminal desertion or nonsupport, 

§97-5-3. 

DETONATORS. 

Unlawful possession of explosives, 

§97-37-23. 

DISABLED AMERICAN VETERANS. 
Unauthorized use of membership 
buttons, insignia, etc., §97-19-43. 

DISABLED PERSONS. 
Fondling handicapped children, 

§97-5-23. 
Fondling of physically helpless 

persons, §97-5-23. 
Support animals. 

Harassment of guide, leader, hearing, 
service, support dog, §97-41-21. 
Veterans. 

Unauthorized use of insignia, 
§97-19-43. 

DISBARMENT. 
Bids and bidding. 

Offer of inducements to influence 
award of contract, §97-11-53. 

DISCIPLINARY ACTIONS. 
Attorney general. 

Gambling, §97-33-3. 
Charitable bingo. 

Manufacturers of supplies and 
equipment, §97-33-201. 
Constables. 

Gambling, §97-33-3. 
Custodians of public money. 

Gambling, §97-33-3. 



DISCIPLINARY ACTIONS —Cont'd 
District attorneys. 

Gambling, §97-33-3. 
Judges. 

Gambling, §97-33-3. 
Sheriffs. 

Gambling, §97-33-3. 
Tobacco sales to minors. 

Ineligibility to hold tobacco 

distributor's permit, §97-32-19. 

Revocation of retailer's permit, 
§§97-32-5, 97-32-17. 

DISCIPLINE OF CHILDREN. 
Felonious abuse and/or battery of 
child. 

Permissible discipline, §97-5-39. 
DISEASES. 

Criminal exposure of another to 

certain diseases, §97-27-14. 
Endangerment by bodily substance, 

§97-27-14. 

Introduction of harmful substances, 

§§97-27-10 to 97-27-12. 
Terrorism. 

Introduction of harmful substances, 
§§97-27-10 to 97-27-12. 

DISMISSAL OF ACTIONS. 
Deadly weapons. 

Forfeiture of weapon. 

Return upon dismissal or acquittal, 
§97-37-3. 
Trespass. 

Entering lands of another without 
permission. 
Request of landowner or lessee, 
§97-17-93. 

DISORDERLY CONDUCT. 

Buses, §97-35-1. 

Disturbances, §§97-35-9 to 97-35-18. 
Interference with business, 

customers, invitees, etc., §97-35-5. 
Law enforcement officers. 

Failure to comply with request or 
commands, §97-35-7. 
Legislature. 

Disturbing proceedings, §97-7-47. 
Public transportation, §97-35-1. 
Use of profanity, §97-35-1. 

DISQUALIFICATION FROM 

HOLDING OFFICE. 
Acceptance of inducements to 

accomplish official acts, 

§97-11-53. 
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DISQUALIFICATION FROM 

HOLDING OFFICE —Cont'd 
Dueling, §97-39-3. 

Highway commission members and 
employees. 

Bribery, §97-15-3. 

DISSOLUTION. 
Human trafficking. 

Enterprise liability. 

Injunctions and other relief, 
§97-3-54.6. 

DISTRICT ATTORNEYS. 
Assault upon, §97-3-7. 
Bad checks. 

Restitution procedures, §§97-19-73 to 
97-19-79. 

Counseling or defending criminal 

defendants, §97-11-3. 
Criminal investigators. 

Firearms or other weapons. 
Carrying, §97-37-7. 
Felony dumping of solid wastes. 
Initiation of criminal prosecution, 
§97-15-30. 
Firearms or other weapons. 
Carrying. 
All prosecutors, §97-37-7. 
Forfeitures. 

Trademarks and recordings violation. 
Civil forfeiture proceedings, 
§§97-21-101, 97-21-103. 
Human trafficking. 
Forfeitures. 
Process for forfeiture, §97-3-54.7. 
Legal assistants. 

Firearms or other weapons. 
Carrying, §97-37-7. 
Removal from office. 

Counseling or defending criminal 
defendants, §97-11-3. 
Trademarks and recordings 
violation. 
Civil forfeiture proceedings, 
§§97-21-101, 97-21-103. 

DISTURBANCES, §§97-35-9 to 

97-35-18. 
Abusive language, §97-35-11. 
Disruption of public peace or peace 

of others, §97-35-15. 
Explosives, noises or offensive 

conduct, §97-35-9. 
Indecent exposure, §97-35-11. 



DISTURBANCES —Cont'd 
Military funeral, burial service or 
memorial service. 

Disturbance by disruptive protest, 
§97-35-18. 
Public place of business, §97-35-13. 
Religious worship services, 

§97-35-17. 

DOG AND CAT PROTECTION LAW 
OF 2011, §97-41-16. 

DOG FIGHTS, §97-41-19. 
Cruelty to animals generally, 

§§97-41-1 to 97-41-23. 
Intentionally conducting fight 

between canine and hog, 

§97-41-18. 

DOGS. 

Adequate shelter, food, water. 

Depriving, §97-41-16. 
Carrying or confining in cruel 

manner, §97-41-16. 
Cruelty to animals. 

Generally, §§97-41-1 to 97-41-23. 
Mississippi dog and cat protection law 
of 2011, §97-41-16. 
Euthanizing. 

Injured, diseased animals, §97-41-3. 
Fights, §97-41-19. 

Intentionally conducting fight between 
canine and hog, §97-41-18. 
Harassment of guide, leader, 

hearing, service or support dogs, 
§97-41-21. 
Mississippi dog and cat protection 

law of 2011, §97-41-16. 
Protection law of 2011, §97-41-16. 
Stealing, §97-17-51. 
Support animals. 

Harassment of guide, leader, hearing, 
service or support dogs, §97-41-21. 
Torture, mutilate, burn, starve, 

disfigure, §97-41-16. 
Wounding, §97-41-16. 

DOMESTIC VIOLENCE. 
Aggravated domestic violence, 

§97-3-7. 

Multiple convictions, §97-3-7. 
Protective orders. 

Violation. 

Criminal protection orders, §97-3-7. 
Simple domestic violence. 

Assault offense, §97-3-7. 
Strangling. 

Aggravated domestic violence, §97-3-7. 
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DOMESTIC VIOLENCE —Cont'd 
Suspended sentences. 

Counseling or treatment, §97-3-7. 

DRIVE-BY BOMBINGS, §§97 -3-109 to 
97-3-111. 

Conduct constituting, §97-3-109. 
Forfeiture of motor vehicles, 

§§97-3-110, 97-3-111. 
Juvenile offenders, §97-3-110. 
Sentencing, §97-3-109. 

DRIVE-BY SHOOTINGS, §§97-3-109 to 
97-3-111. 

Conduct constituting, §97-3-109. 
Forfeiture of motor vehicles, 

§§97-3-110, 97-3-111. 
Juvenile offenders, §97-3-110. 
Sentencing, §97-3-109. 
Shooting into dwelling house, 

§97-37-29. 
Shooting near dwelling house. 

Causing damage to property, 

domesticated animal or livestock, 
§97-37-30. 

DRIVERS' LICENSES. 
Suspension. 

Petit larceny for leaving premises of 
establishment at which motor fuel 
dispensed without paying. 
Second or subsequent offense, 
§97-17-43. 

DRIVING UNDER THE 

INFLUENCE. 
Manslaughter, §§97-3-25, 97-3-47. 

DRUG INDUCED RAPE, §97-3-65. 

DUELING, §§97-39-1 to 97-39-11. 
Advising, attending or aiding, 

§97-39-1. 
Arrest of participants, §97-39-9. 
Deadly weapons. 

Fighting in public with, §97-39-11. 
Disfranchisement, §97-39-3. 
Disqualification from holding office, 

§97-39-3. 
Egging on a fight, §97-39-11. 
Giving, accepting or carrying 

challenge, §97-39-1. 
Leaving state to duel, §97-39-5. 
Peace bonds. 

Posting required, §97-39-9. 
Penalties, §§97-39-1, 97-39-3. 
Posting or publishing another for 

not dueling, §97-39-7. 



DUELING —Cont'd 

Vilifying another for not dueling, 

§97-39-7. 

DUTY TO RETREAT. 
Justifiable homicide, §97-3-15. 

DYNAMITE. 

Unlawful possession of explosives, 

§97-37-23. 

DYNAMITE CAPS. 

Unlawful possession of explosives, 

§97-37-23. 

E 

EAVESDROPPING. 

Trespass by Peeping Tom, §97-29-61. 

EGGING ON A FIGHT, §97-39-11. 

EJECTION FROM BUS. 
Disorderly conduct, §97-35-1. 

ELECTIONS. 
Bribery. 

Candidates for office, §§97-11-11, 
97-11-13. 
Candidates. 

Disqualification from holding office. 

Dueling, §97-39-3. 
Dueling. 

Disqualification from holding office, 
§97-39-3. 
Crimes, §§97-13-1 to 97-13-39. 
Aliens. 

Foreign nationals prohibited from 
contributing to political party or 
candidate, §97-13-18. 
Armed troops brought near election 

place, §97-13-29. 
Ballot boxes. 

Holding election with box unlocked, 

§97-13-5. 
Reading ballot before putting into 

box, §97-13-5. 
Unauthorized disposition of box, 
§97-13-7. 
Ballots. 

False entries on voting lists, 

§97-13-9. 
Removal before close of polls, 

§97-13-13. 
Removing, altering, etc., §97-13-9. 
Stuffing, §97-13-9. 
Bribery. 

Hiring canvasser for unlawful 
means, §97-13-3. 
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ELECTIONS —Cont'd 
Crimes — Cont'd 
Bribery — Cont'd 

Influencing electors or election 
officers, §97-13-1. 
Corporate contributions. 

Limitations on political party or 
candidate, §§97-13-15, 97-13-17. 
Corrupt conduct, etc., by election 
official, §97-13-19. 
Bribery, §§97-13-1, 97-13-3. 
Disturbing election, §97-13-21. 
Foreign nationals prohibited from 
contributing to political party or 
candidate, §97-13-18. 
Intimidating, boycotting, etc., 
§§97-13-37, 97-13-39. 
Elector to prevent voting, §97-13-39. 
Elector to procure vote, §97-13-37. 
Multiple voting, §97-13-36. 
Qualification of voters. 

Dishonest decisions by managers, 
§97-13-33. 
Return of votes cast. 
Failure or refusal to make, 
§97-13-23. 
Voter registration, §§97-13-25, 
97-13-27. 
Falsely procuring registration, 

§97-13-25. 
Neglect or misconduct by registrar, 
§97-13-27. 
Voting. 

Assistance in preparing ballot, 

§97-13-31. 
At more than one polling place, 

§97-13-35. 
By unqualified person, §97-13-35. 
For both parties in same primary, 

§97-13-35. 
Qualification of voters. 

Dishonest decisions by managers, 
§97-13-33. 
Multiple voting, §97-13-36. 
Primary elections. 
Voting. 

For both parties in same primary, 
§97-13-35. 

ELECTRIC METERS. 
Tampering with meter, §97-25-3. 

ELECTRIC POWER. 
Nuclear sabotage, §97-25-57. 
Tampering with electric meters, 

§97-25-3. 



ELECTRIC POWER —Cont'd 
Tampering with power lines and 
facilities, §97-25-1. 

ELECTRONIC BANKING 

TERMINALS. 
Credit card fraud. 

Use of card to operate ATM with 
intent to defraud, §97-19-21. 

ELECTRONIC CIGARETTES. 
Minors. 

Distribution of alternative nicotine 
products to minors, §97-32-51. 

ELECTRONIC MAIL. 

Online impersonation, §97-45-33. 

ELUDING LAW ENFORCEMENT 

OFFICER. 
In motor vehicle, §97-9-72. 

EMAIL. 

Online impersonation, §97-45-33. 

EMBALMING FLUID. 
Use of arsenic or other deadly 
poisons, §§97-27-27, 97-27-29. 

EMBEZZLEMENT. 

Agents, §97-23-19. 

Bailees, §97-23-19. 

Buying or receiving embezzled 

goods, §97-23-23. 
Converting property to own use, 

§97-11-25. 
Credit card theft, §§97-19-13, 

97-19-29. 
Employees, §97-23-19. 
Evidence of debt negotiated by 

delivery but not delivered, 

§97-23-21. 
Failure to deliver money, etc., to 

successor, §97-11-27. 
False account entries, §97-11-29. 
False certificate or endorsement, 

§97-11-29. 
Fraud committed in public office, 

§97-11-31. 
Property borrowed or hired, 

§97-23-27. 
Property held in trust or received 

on contract, §97-23-25. 
Railroad tickets, §97-25-9. 
Trustees, §97-23-19. 

EMERGENCY MEDICAL SERVICES. 
Assault upon personnel, §97-3-7. 
Obstructing access to emergency 
assistance, §97-35-51. 
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EMERGENCY MEDICAL 

TECHNICIANS. 
Arson. 

Aggravated assault by injury-causing 
arson, §97-17-14. 
Assault upon personnel, §97-3-7. 

EMPLOYERS AND EMPLOYEES. 
Racketeer influenced and corrupt 

organizations, §§97-43-1 to 

97-43-11. 

EMPLOYMENT RELATIONS. 
Embezzlement by employees, 

§97-23-19. 
Enticing away employee without 

written consent, §97-23-29. 
Labor strikes. 

Preventing employment by force or 
violence, §§97-23-39, 97-23-41. 
Larceny. 

Retail employee giving away 

merchandise without consent of 
merchant, §97-23-99. 
Mass picketing by union obstructing 
or interfering with right of 
access to business or residence, 
§97-23-109. 
Picketing. 

Mass picketing by union obstructing or 
interfering with right of access to 
business or residence, §97-23-109. 
Preventing employment by force or 
violence, §§97-23-39, 97-23-41. 
Racketeer influenced and corrupt 
organizations, §§97-43-1 to 
97-43-11. 
Retail employees. 

Giving away merchandise without 
consent of merchant, §97-23-99. 
Strikes. 

Preventing employment by force or 
violence, §§97-23-39, 97-23-41. 

ENCOURAGEMENT OF 

LITIGATION, §§97-9-11 to 97-9-23. 

ENGRAVING PLATES. 
Unlawful possession, §§97-21-23, 
97-21-25, 97-21-33. 

ENTRAPMENT. 
Law enforcement officer as 
co-conspirator. 

Unavailability of entrapment as 
defense, §97-1-1. 



ESCAPE, §§97-9-25 to 97-9-49. 
Bribery. 

Accepting bribe to permit escape, 
§97-9-39. 
Inmates and prisoners. 

Accepting bribe to permit escape, 

§97-9-39. 
Aiding escape of felons, §97-9-29. 
Aiding escapes from law enforcement 

officers, §97-9-33. 
Aiding prisoners other than felons, 

§97-9-31. 
Capture after term expires and 

imprisoned until tried, §97-9-43. 
Concealing or harboring escaped 

prisoner, §97-9-41. 
Conveying articles useful for escape, 

§§97-9-27, 97-9-31. 
Permitting escape, §97-9-35. 
Prison convict serving less than life 

term, §§97-9-45, 97-9-47. 
Private persons having custody of 

prisoner arrested on suspicion, 

§97-9-37. 

Refusal of officer, jailer, etc., to arrest 

or confine, §97-9-39. 
Refusal to receive prisoners at jail, 

§97-9-39. 
Rescuing prisoners from custody, 

§97-9-29. 
State institutions, §97-9-25. 
Suffering an escape, §97-9-39. 
Wilful failure to return to jail after 
being entrusted to leave, 
§§97-9-45, 97-9-49. 
Jails and jailers. 

Refusal to receive prisoners at jail, 
§97-9-39. 
Recapture after term expires, 

§97-9-43. 
State mental institutions. 
Escape of inmates, §97-9-25. 

ESCHEAT. 

Bad check restitution, §97-19-77. 

ESCORT SERVICES. 
Prostitution, §§97-29-49, 97-29-51. 

ESTRAYS. 

Stallion running at large, §97-29-57. 

EUTHANASIA. 

Assisted suicide, §97-3-49. 

Injured, diseased animals, §97-41-3. 
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EVIDENCE. 
Adultery. 

Habitual sexual intercourse, §97-29-1. 
Alcoholic beverage offenses. 

Shot houses, §97-31-31. 
Bad checks. 

Identity of party issuing, uttering or 

delivering check, §97-19-62. 
Return undelivered notice as intent to 
defraud, §97-19-57. 
Bribery. 

Commercial bribery, §97-9-10. 
Burglary. 

Possession of burglar's tools, 
§97-17-35. 
Child abuse and neglect. 

Felonious abuse and/or battery of a 
child. 

Admissibility of physician's report, 
§97-5-39. 
Contributing to the neglect or 
delinquency of a child. 

Admissibility of physician's report, 
§97-5-39. 
Credit card fraud. 
Notice of revocation, §97-19-31. 
Use of aggregate amount to determine 
value of goods and services, 
§97-19-21. 
Cruelty to animals. 

Custodial fitness of owner, §97-41-2. 
Harassment of guide, leader, hearing, 
service, support dog, §97-41-21. 
Explosives. 

Unlawful possession of explosives. 
Possession not customary to regular 
and ordinary occupational 
activities, §97-37-23. 
Fornication. 

Proof of habitual sexual intercourse, 
§97-29-1. 
Fraud and deceit. 

False statements to federal authorities 
as to denial of constitutional 
rights. 

Corroboration requirement, 
§§97-7-35, 97-7-37. 
Guide, leader, hearing, service, 
support dog. 

Harassment, §97-41-21. 
Larceny. 

Negotiable instruments. 

Proof of value, §97-17-45. 
Stealing milk from cows, §97-17-55. 
Theft under lease or rental agreement, 
§97-17-64. 



EVIDENCE —Cont'd 
Obscenity. 

Character and reputation as evidence, 
§97-29-101. 
Obstruction of justice. 
Tampering with physical evidence, 
§97-9-125. 
Parents of illegitimate children. 

Multiple births, §97-29-11. 
Rape. 

Corroboration requirement, §97-3-69. 
Victim's past sexual history, §§97-3-68, 
97-3-69. 
Shoplifting. 

Presumption of intention to steal 
merchandise, §97-23-93. 
Tampering with physical evidence, 

§97-9-125. 
Telegraphs and telephones. 

Wrongful access to telecommunications 
messages. 
Inadmissibility of information 

obtained in violation, §97-25-49. 
Treason. 

Corroboration requirement, §97-7-69. 

EXECUTION OF JUDGMENTS. 
Failure to point out property 

subject to seizure, §97-9-71. 
Removal of levied property without 

authority, §97-9-69. 

EXPERT WITNESSES. 
Cruelty to animals. 

Custodial fitness of owner, §97-41-2. 

EXPLOITATION OF CHILDREN, 

§§97-5-31 to 97-5-37. 
Construction with other criminal 

statutes, §97-5-37. 
Definitions, §97-5-31. 
Penalties, §97-5-35. 
Prohibited conduct, §97-5-33. 

EXPLOSIVES. 

Burglary with explosives, §97-17-37. 
False report of placing, §97-37-21. 
Fireworks. 

Exploding in certain places, §97-37-27. 
Murder by detonation of bomb or 

explosive device, §97-3-19. 
RICO, §§97-43-1 to 97-43-11. 
Safecracking, §97-17-37. 
Seizure, §97-37-23. 
Trespass on premises where 

manufactured, etc., §97-17-95. 
Unlawful possession, §97-37-23. 
Unlawful use, §97-37-25. 
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EXPUNGEMENT OF RECORDS. 
Bad check conviction, §97-19-67. 
Identity of person used resulting in 
false charges, §§97-45-27, 97-45-29. 

EXTORTION, §97-3-82. 
Blackmail, §97-3-81. 
Collecting unauthorized fees, 

§97-11-33. 
Credit card theft, §§97-19-13, 

97-19-29. 
Public officials, §97-3-82. 
Racketeer influenced and corrupt 

organizations, §§97-43-1 to 

97-43-11. 
Reputation. 

Definition of property includes 
reputation, §97-3-82. 

F 

FAIR TRADE LAWS. 
False advertising. 

Generally, §§97-23-1 to 97-23-5. 

FALSE ADVERTISING, §§97-23-1 to 

97-23-5. 
Unlawful, penalty, §97-23-1. 
Untrue, deceptive or misleading, 

penalty, §97-23-3. 

FALSE ARREST. 
Bad checks. 

False arrest immunity, §97-19-69. 

FALSE FIRE ALARM, §97 35 45. 

FALSE PERSONATION. 
Acknowledgments. 

Personating another to acknowledge 
recorded instrument, §97-19-33. 
Bonds, surety. 

Personating another to become bail or 
surety, §97-19-33. 
Confession of judgment. 
Personating another to confess 
judgment, §97-19-33. 
Credit card theft, §§97-19-13, 

97-19-29. 
Marriage. 

Personating another to marry, 
§97-19-33. 
Masquerading as deaf person, 

§97-19-37. 
Personating another to receive 

money or property, §97-19-35. 
Public officer or employee, §§97-7-43, 
97-7-44. 



FALSE PRETENSES, §§97-19-39 to 

97-19-53. 
Bad checks. 

General provisions, §§97-19-55 to 
97-19-81. 

Banks and financial institutions. 

Insolvent bank receiving deposits, 
§97-19-47. 
False animal pedigree, §97-19-49. 
Obtaining signature or thing of 
value with intent to defraud, 
§§97-19-39, 97-19-41. 
Parent and child. 

Substituting child to deceive parent or 
guardian, §97-19-53. 
Patriotic and fraternal 
organizations. 
Unauthorized use of membership 
buttons, insignia, etc., §97-19-43. 
Producing child with intent to 

intercept inheritance, §97-19-45. 
Property. 

Selling property previously sold or 
encumbered, §97-19-51. 
Using false negotiable instrument, 
§97-19-41. 

FALSE REPORTING OF CRIME, 

§97-35-47. 

FALSE SWEARING. 

Federal authorities as to denial of 

constitutional rights, §§97-7-35, 

97-7-37. 

FAMILY PROTECTION 

SPECIALISTS. 
Assault upon, §97-3-7. 

FAMILY THERAPISTS. 

Sexual battery, §§97-3-95 to 97-3-104. 

FEES. 

Bad check fees. 

Lenders and retailers, §97-19-81. 
Charitable bingo. 

Licensure of manufacturers of supplies 
and equipment, §97-33-201. 

FELLATIO, §97-29-59. 

FELONIES. 

Commission of felony while using 
firearm. 

Enhanced penalties, §97-37-37. 
Registration of convicted felons 
residing in state, §97-35-27. 

FELONY HOMICIDE, §97-3-27. 

FERRIES. 

Charging excessive toll, §97-15-15. 
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FERRIES —Cont'd 

Failure to give bond, §97-15-17. 

Nuisances. 

Failure to keep road, etc., in repair, 
§97-15-51. 

Obstructing, injuring, etc., §97-15-33. 
Suffering ferry to be out of order, 

§97-15-17. 
Consequences of failure to pay fine, 
§97-15-51. 
Unreasonable detention of person, 
§97-15-19. 

FETUS. 

Human being includes unborn child 
at every stage of gestation, 

§97-3-37. 

Intentionally injuring pregnant 
woman. 

Injury resulting to fetus, §97-3-37. 

FIDUCIARIES. 
Embezzlement, §97-23-19. 

FIGHTING ANIMALS OR COCKS, 

§§97-41-11, 97-41-19. 
Intentionally conducting fight 
between canine and hog, 

§97-41-18. 

FIGHTS. 

Dueling, §§97-39-1 to 97-39-11. 

FINES. 
Abortion. 

Advertisement or sale of drugs or 
instruments, §97-3-5. 
Accessories after the fact, §97-1-5. 
Adulterated and misbranded food, 

§97-27-1. 
Adultery, §§97-29-1 to 97-29-9. 
Adult protective services. 

Adult tobacco use on educational 
property, §97-32-29. 
Advertising. 

Deceptive or misleading advertising, 

§97-23-3. 
False advertising, §97-23-1. 
Lotteries, §§97-33-33 to 97-33-37. 
Pulling down advertisements, 
§97-23-5. 
Agents. 

Acting as agent for lottery, §97-33-47. 
Aggravated assault, §97-3-7. 
Air conditioner evaporator coils or 
condensers. 

Sales for scrap violations, §97-17-71.2. 



FINES —Cont'd 
Air piracy. 

Assault with intent to commit air 
piracy, §97-25-55. 
Alcoholic beverage offenses. 

Consignment delivery of alcohol or 
wine. 

False affidavit, §97-31-15. 
Correctional facilities, §97-31-35. 
General penalty provision, §97-31-53. 
Ginger preparations, §97-31-11. 
Refusal to testify after witness 

immunity, §97-31-51. 
Sale of alcohol by druggists, §97-31-45. 
Shot houses, §§97-31-27, 97-31-31. 
Animal and livestock diseases. 
Noncompliance with burial 
requirements, §97-27-3. 
Quarantine violations, §97-27-3. 
Selling diseased animals, §97-27-5. 
Arrests. 

Resisting or obstructing arrest, 
§97-9-73. 
Arson. 

Aggravated assault upon fire fighters, 
law enforcement officers or 
emergency medical personnel. 
Injury-causing arson, §97-17-14. 
Fourth degree arson, §97-17-9. 
Willfully or negligently firing woods, 
marsh, etc., §97-17-13. 
Attempts, §97-1-7. 
Attorney general. 

Counseling or defending criminal 
defendants, §97-11-3. 
Baby buying or selling, §97-3-52. 
Bad checks, §97-19-67. 
Bailiffs. 
Contempt. 

Conversing with jurors, §97-9-57. 
Bonds, surety. 

Approving worthless official bond, 
§97-11-9. 
Boundary landmarks. 

Altering or destroying, §97-17-15. 
Brake fluid. 

Hydraulic brake fluid. 

Sale of inferior quality, §97-35-19. 
Brands and marks. 
Saw-log brands. 
Altering or defacing, §97-17-17. 
Bribery. 
Arbitrators, §97-9-5. 
Athletic contests, §97-29-17. 
Commercial bribery, §97-9-10. 
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Bribery — Cont'd 

Election bribery, §§97-13-1, 97-13-3. 
Escape of prisoners. 
Accepting bribe to permit escape, 
§97-9-39. 
Judges, §97-9-116. 
Jurors, §97-9-5. 

Public or private officials, §§97-11-11, 

97-11-13. 
Referees, §97-9-5. 
Bridges. 

Obstructing, injuring, etc., §97-15-33. 
Capital murder. 

Conspiracy to commit, §97-1-1. 
Capitol complex. 
Defacing capitol building, §97-7-9. 
Used for sleeping-rooms, §97-7-7. 
Carjacking, §97-3-117. 
Champerty and maintenance. 

Failure of witness to testify, §97-9-21. 
Charitable bingo. 

Enforcement powers, §97-33-109. 
Violation of injunction, §97-33-109. 
Wilful violation of regulatory 
provisions, §97-33-201. 
Child abuse and neglect, reports of. 
Condoning child abuse, §97-5-40. 
Sex crimes against minors, mandatory 
reporting, §97-5-51. 
Child labor. 

Enticing away minor without written 
consent, §97-23-29. 
Circuit court clerks. 

Refusal to send up certificate of 
appeal, §97-11-15. 
Code of military justice. 
Commissioned officers. 
Resigning to evade obedience to 
lawful order, §97-11-39. 
Coin-operated machines. 
Fraudulent use or sale of slug, token 
or other device, §97-21-11. 
Communicable diseases. 

Importation to spread by inoculation, 

§97-27-11. 
Medical certification to travel abroad. 
Failure of smallpox patient to 
obtain, §97-27-13. 
Computer crimes and identity theft. 
Computer equipment, offenses against, 

§97-45-7. 
Computer fraud, §97-45-3. 
Computer users, offenses against, 
§97-45-5. 
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Computer crimes and identity theft 

—Cont'd 
Cyberstalking, §97-45-15. 
Identity theft, §97-45-19. 
Intellectual property, offenses against, 

§97-45-9. 
Online impersonation, §97-45-33. 
Posting of messages through electronic 

media. 

Purpose of causing injury to person, 
§97-45-17. 
Computer fraud, §97-45-3. 
Conspiracy, §97-1-1. 

Highway commission members and 
employees. 
Conspiracy to violate contracts and 
defraud state, §97-15-5. 
Highway contractors. 

Collusion to raise prices, §97-15-11. 
Conspiracy to violate contracts and 
defraud state, §97-15-5. 
Impeding railroads, public utilities 

and carriers, §97-25-43. 
Prevent holding public office or 
discharging duties, §§97-7-17, 
97-7-19. 

Preventing employment by force or 

violence, §97-23-41. 
Unauthorized dumping of solid wastes, 

§97-15-30. 
Unlawful restraint of trade, §97-23-85. 
Contributing to the neglect or 

delinquency of a child, §97-5-39. 
Cotton. 
Fraudulent packing, §97-23-7. 
Scalage, §§97-23-11, 97-23-13. 
Unbranded adulterated cottonseed 
meal, §97-23-15. 
C ount erf eiting. 

Credit cards, §§97-19-25, 97-19-29. 
Social security cards, §97-19-85. 
Court forms and legal process. 
Sell or distribution of simulated legal 
documents, §97-9-1. 
Credit card forgery, §§97-19-17, 

97-19-29. 
Credit card fraud. 

Controlling card as security for debt, 

§§97-19-15, 97-19-29. 
Furnishing things of value on forged 
or unlawfully obtained card, 
§§97-19-23, 97-19-29. 
Possession of incomplete cards or 
devices for counterfeiting, 
§§97-19-25, 97-19-29. 
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Credit card fraud — Cont'd 
Procuring issuance by false 

statements, §§97-19-11, 97-19-29. 
Signing with intent to defraud, 

§§97-19-19, 97-19-29. 
Use of card with intent to defraud, 

§97-19-21. 
Use of expired or revoked card with 
intent to defraud, §97-19-31. 
Credit card theft, §§97-19-13, 
97-19-29. 

Using scanner or reencoder to capture 
information, §97-45-31. 
Credit or debit card numbers. 

Fraudulent use, §97-19-85. 
Criminal conversion, §97-17-61. 
Cruelty to animals. 
Dog and cat protection law of 2011. 

Violations, §97-41-16. 
General penalty provision, §97-41-13. 
Guide, leader, hearing, service, 
support dog. 
Harassment, conduct constituting, 
§97-41-21. 
Livestock. 

Maliciously or mischievously 
injuring, §97-41-15. 
Poisoning animals, §97-41-17. 
Public service animals. 

Injury and killing of, §97-41-23. 
Custodial interference, §97-3-51. 
Dead bodies, §§97-29-19 to 97-29-23. 
Buying or receiving, §97-29-21. 
Disinterment for sale or wantonness, 

§97-29-19. 
Opening graves for unlawful purposes, 
§97-29-23. 

Deceptive or misleading advertising, 

§97-23-3. 

Desecration of cemetery, §97-29-25. 
Desertion and nonsupport. 

Child under age sixteen, §97-5-3. 
Diseases, criminal exposure to, 

§97-27-14. 
Disorderly conduct. 

Disturbing legislative proceedings, 

§97-7-47. 
Failure to comply with law 

enforcement request, §97-35-7. 
Interference with business, customers, 

invitees, etc., §97-35-5. 
Public buses, §97-35-1. 
District attorneys. 

Counseling or defending criminal 

defendants, §97-11-3. 
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Disturbances, §§97-35-11 to 97-35-18. 
Dog and cat protection law of 2011. 

Violations, §97-41-16. 
Dog fights, §97-41-19. 

Intentionally conducting fight between 
canine and hog, §97-41-18. 
Domestic violence, §97-3-7. 

Violation of protective order, §97-3-7. 
Drive-by shootings or bombings, 

§97-3-109. 
Dueling, §§97-39-1, 97-39-3. 
Dumping dead wildlife or wildlife 
parts on highways or private 
property, §97-15-32. 
Election offenses. 
Armed troops brought near election 

place, §97-13-29. 
Ballots, §§97-13-9, 97-13-13. 
Bribery, §§97-13-1, 97-13-3. 
Disturbing election, §97-13-21. 
Intimidating, boycotting, etc., 

§§97-13-37, 97-13-39. 
Limitations on corporate contributions, 

§§97-13-15, 97-13-17. 
Multiple voting, §97-13-36. 
Voting, §§97-13-31 to 97-13-35. 
Electronic cigarettes and other 
alternative nicotine products. 
Distribution of alternative nicotine 
products to minors, §97-32-51. 
Embezzlement, §§97-23-19 to 97-23-27. 
Agents, fiduciaries, etc., §97-23-19. 
Buying or receiving embezzled goods, 

§97-23-23. 
Converting property to own use, 

§97-11-25. 
Evidence of debt negotiable by delivery 

but not delivered, §97-23-21. 
Failure to deliver money, etc., to 

successor, §97-11-27. 
False account entries, §97-11-29. 
Fraud committed in public office, 

§97-11-31. 
Property borrowed or hired, §97-23-27. 
Property held in trust or received on 

contract, §97-23-25. 
Railroad tickets, §97-25-9. 
Endangerment by bodily substance, 

§97-27-14. 
Enticing child for concealment, 

prostitution or marriage, §97-5-5. 
Enticing child for employment, 

§97-5-7. 
Escape. 

Aiding escapes from officers, §97-9-33. 
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Escape — Cont'd 
Aiding prisoners other than felons, 

§97-9-31. 
Concealing or harboring escaped 

prisoner, §97-9-41. 
Conveying articles useful for escape, 
§97-9-31. 

Inmates of state institutions, §97-9-25. 
Permitting escape, §97-9-35. 
Private persons having custody of 

prisoner arrested on suspicion, 

§97-9-37. 

Refusal of officer, jailer, etc., to arrest 
or confine, §97-9-39. 
Execution of judgments. 

Failure to point out property subject to 

seizure, §97-9-71. 
Removal of levied property without 
authority, §97-9-69. 
Exploitation of children, §97-5-35. 
Explosives. 

False report of placing, §97-37-21. 
Unlawful possession of explosives, 
§97-37-23. 
Extortion, §97-3-82. 

Collecting unauthorized fees, 
§97-11-33. 
False advertising, §97-23-1. 
False confinement. 

Sending sane person to psychiatric 
facility, §97-3-13. 
False fire alarm, §97-35-45. 
False identification, §97-9-79. 
False personation. 

Masquerading as deaf person, 

§97-19-37. 
Public officer or employee, §§97-7-43, 
97-7-44. 
False pretenses. 

Insolvent bank receiving deposits, 

§97-19-47. 
Patriotic and fraternal organizations. 
Unauthorized use of membership 
buttons, insignia, etc., 
§97-19-43. 
Registering false pedigree, §97-19-49. 
Substituting child to deceive parent or 
guardian, §97-19-53. 
False reporting of crime, §97-35-47. 
Felons. 

Failure to register, §97-35-27. 
Ferries. 

Obstructing, injuring, etc., §97-15-33. 
Ferry keepers. 

Charging excessive toll, §97-15-15. 
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Ferry keepers — Cont'd 

Failure to give bond, §97-15-17. 
Suffering bridge to be out of order, 

§97-15-17. 
Unreasonable detention of person, 
§97-15-19. 
Firearms and other weapons. 
Aiding or encouraging minor to 

possess, §97-37-17. 
Armor piercing ammunition, 

§97-37-31. 
Carrying while concealed, §97-37-1. 
Exhibiting in threatening manner, 

§97-37-19. 
Honesty in purchasing firearms act. 
Transfer of firearm in violation of 
law, soliciting, enticing or 
encouraging, §97-37-105. 
Parent or guardian permitting minor 

to possess, §97-37-15. 
Possession by minor or intoxicated 

person, §97-37-13. 
Shooting into dwelling house, 

§97-37-29. 
Shooting near dwelling house. 
Causing damage to property, 
domesticated animal or 
livestock, §97-37-30. 
Silencers on firearms, §97-37-31. 
Unlawful possession by convicted 

felon, §97-37-5. 
Use or attempt to use, §97-37-1. 
Fireworks. 

Unlawful explosion, §97-37-27. 
Flag desecration, §97-7-39. 
Fondling of children or handicapped 

persons, §97-5-23. 
Food donations. 

Federal or state donated food 
commodities. 
Obtaining fraudulently or 
unauthorized disposition, 
§97-7-41. 
Food sales. 

Sale of dead, diseased and unclean 

animals, §97-27-19. 
Unwholesome flour and other 
provisions, §97-27-17. 
Food stamp fraud. 

Fraudulent devices or schemes to 

acquire food stamps, §97-19-71. 
Fraudulent use, §97-7-42. 
Forgery. 

Credit card forgery, §§97-19-17, 
97-19-29. 
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Fornication, §§97-29-1 to 97-29-9. 
Fraud and deceit. 

Computer fraud, §97-45-3. 
Conspiracy to defraud state, §§97-7-11 

to 97-7-15. 
False statements to federal authorities 

as to denial of constitutional 

rights, §§97-7-33 to 97-7-37. 
Fraudulent statements and 

representations, §97-7-10. 
Home repair fraud, §97-23-103. 
State or federally funded assistance 

programs, §97-19-71. 
Gambling. 

Betting, gaming or wagering generally, 

§97-33-1. 
Betting on horse or yacht race, or 

shooting match, §97-33-27. 
Betting with minor, §97-33-21. 
Building owners, lessees, etc. 

Permitting on premises, §97-33-13. 
Club associations, §97-33-11. 
Forfeiture of winnings. 

Imposition of additional fine, 
§97-33-5. 
Gambling devices prohibition, 

§97-33-7. 
Hotel, tavern and boarding-house 

keepers. 

Refusal to report gambling guests, 
§97-33-15. 
Internet sweepstakes cafes, §97-33-8. 
Judicial and law enforcement officers, 

§97-33-3. 
Keeping games or gaming tables, 

§97-33-9. 
Pool-selling, §97-33-25. 
Resisting seizure of forfeited money 
and appliances, §97-33-19. 
Glue sniffing, §97-27-33. 
Grand jury. 

Disclosing facts relating to indictment, 
§97-9-53. 
Guide, leader, hearing, service, 
support dog. 
Harassment, §97-41-21. 
Harmful substances, §97-27-12. 
Hazing, §97-3-105. 
Highway contractors. 

Collusion to raise prices, §97-15-11. 
Highways. 
Dead wildlife or wildlife parts. 

Dumping on highways, §97-15-32. 
Littering with tacks, glass or other 
damaging objects, §97-15-31. 



FINES —Cont'd 
Highways — Cont'd 

Littering with trash likely to cause 

fire, §97-15-29. 
Obstructing or injuring plank-road or 

covered road, §97-15-35. 
Road overseers. 

Refusing or neglecting duty, 

§97-15-47. 
Suffering road to remain out of 
repair, §97-15-49. 
Home repair fraud, §97-23-103. 
Human trafficking, §97-3-54.1. 
Hunting or shooting near street or 

highway, §97-15-13. 
Hydraulic brake fluid. 

Sale of inferior quality, §97-35-19. 
Identification. 

Fraudulent use of identifying 
information, §97-19-85. 
Impersonation. 

Public officer or employee, §§97-7-43, 
97-7-44. 
Incest. 

Cohabitation or copulation by divorced 
persons, §97-29-29. 
Indecent exposure, §97-29-31. 
Inducing minor to commit felony, 

§97-1-6. 
Insurance agents. 
Acting for company not complying 
with law, §97-23-31. 
Interference with lawful exercise of 

trade, §97-23-33. 
Intimidation. 
Electors, §§97-13-37, 97-13-39. 
Obstruction of justice, §97-9-55. 
Judges, bribing, §97-9-116. 
Labor and employment relations. 
Enticing away employee without 
written consent, §97-23-29. 
Labor disputes. 

Preventing employment by force or 
violence, §§97-23-39, 97-23-41. 
Landlord and tenant. 

Enticing away lessee without written 
consent, §97-23-29. 
Larceny. 

Coin-operated devices, §97-17-68. 
Criminal conversion, §97-17-61. 
Dogs, §97-17-51. 
Livestock, §97-17-53. 
Motor vehicle grand larceny, 

§97-17-42. 
Petit larceny, §97-17-43. 
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Larceny — Cont'd 

Rental property, §97-17-62. 
Retail employee giving away 

merchandise without consent of 

merchant, §97-23-99. 
Shearing wool from dead sheep, 

§97-17-49. 
Stealing milk from cows, §97-17-55. 
Telegraph and telephone fixtures, 

§97-25-53. 
Theft under lease or rental agreement, 

§97-17-64. 
Timber, §97-17-59. 
Laser. 

Focusing laser at law enforcement 
officer, fire fighter or other 
emergency personnel, §97-35-49. 
Legislature. 

Disturbing proceedings, §97-7-47. 
Levees. 

Breaking enclosures, §97-15-21. 

Depositing trash or storing 
commodities, §97-15-21. 

Excavating dirt or sand on levee 
right-of-way, §97-15-23. 

Hunting or engaging in target 
practice, §97-15-27. 

Maliciously cutting, destroying, etc., 
§97-15-25. 
Liens. 

Removing agricultural products from 
premises subject to lien, 
§97-17-73. 
Removing personal property subject to 
lien, §§97-17-75, 97-17-77. 
Lighthouses. 

Destroying, etc., property, §97-35-21. 
Littering. 
Beaches. 

Breakable containers or injurious 
debris, §97-27-9. 
Highways and private property with 
trash likely to cause fire, 
§97-15-29. 
Highways with tacks, glass or other 

damaging objects, §97-15-31. 
Unauthorized dumping of solid wastes, 
§97-15-30. 
Livestock. 

Registering animal falsely, §97-19-49. 
Looting, §97-17-65. 
Lotteries. 

Acting as agent for lottery, §97-33-47. 
Advertising, §§97-33-33 to 97-33-37. 
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Lotteries — Cont'd 
Raffles, §97-33-49. 
Railroad sale of lottery tickets, 

§97-33-43. 
Sale of tickets, §§97-33-39, 97-33-41. 
Steamboat sale of lottery tickets, 
§97-33-45. 
Mail fraud, §97-19-83. 
Manslaughter, §97-3-25. 
Medicaid fraud. 

Fraudulent devices or schemes to 
acquire medicaid, §97-19-71. 
Metal property purchases or sales. 
Scrap metal dealers or other 
purchasers. 
Violations, §97-17-71. 
Military affairs. 

Failure to report for active duty, 
§97-7-59. 

Public drill or parade without special 
license, §97-7-61. 
Money laundering, §97-23-101. 
Mortgages. 

Residential mortgage fraud, 
§97-23-107. 
Motion pictures. 

Operating unauthorized audiovisual 
recording device, §97-23-92. 
Motor carriers. 

Conspiracy to impede, §97-25-43. 
Wilfully shooting or throwing at, 
§97-25-47. 
Motor vehicles. 

Hydraulic brake fluid. 

Sale of inferior quality, §97-35-19. 
Murder. 

Conspiracy to commit, §97-1-1. 
Navigable waters. 

Obstructing waterways, §§97-15-43, 
97-15-45. 
Navigation lights. 

Extinguishing, etc., §97-35-21. 
Nuclear sabotage, §97-25-57. 
Obscenity, §97-29-109. 

Dissemination of sexually oriented 

material to minors, §97-5-27. 
Public display of sexually oriented 
materials, §97-5-29. 
Obstructing access to emergency 

assistance, §97-35-51. 
Obstruction of justice, §97-9-129. 
Oleomargarine and other imitation 
food. 

Labeling violation, §97-23-37. 
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Online impersonation, §97-45-33. 
Organized theft or fraud enterprise, 

§97-43-3.1. 
Parents of illegitimate children. 

Multiple births, §97-29-11. 
Peeping Tom law, §97-29-61. 
Photographing or filming another 
without permission, §97-29-63. 
Petit larceny, §97-17-43. 
Photographing or filming another 
without permission where there 
is expectation of privacy, 
§97-29-63. 
Picketing. 

Demonstrating near courthouse or 
residence of court officers, 
§97-9-67. 

Interfering with access to government 

buildings, §97-7-63. 
Mass picketing by union obstructing or 
interfering with right of access to 
business or residence, §97-23-109. 
Piracy of recordings, §§97-23-87, 
97-23-89. 
Motion pictures. 

Operating unauthorized audiovisual 
recording device, §97-23-92. 

Plants. 

Removal of sea oats or uniola 

paniculata from shores, §97-17-84. 
Poisons. 
Arsenic, §§97-27-25 to 97-27-29. 
Labeling and registration, §§97-27-23, 

97-27-29. 
Unlawful glue sales to minors, 
§97-27-33. 
Polygamy. 

Teaching doctrine, §97-29-43. 
Pool rooms or billiard halls. 
Allowing minors on premises, 
§97-5-11. 
Possession of dies, plates, etc. 
Intent to market imitation goods, 
§97-21-55. 
Pregnant woman. 

Intentional injury to, §97-3-37. 
Professions and occupations. 

Unlicensed practice, §97-23-43. 
Property tax collection. 
List of taxable property, §§97-7-1 to 
97-7-5. 

Prostitution, §§97-29-49, 97-29-51. 
Public contracts. 

Offer of inducements to influence 
award of contract, §97-11-53. 
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Public drunkenness, §97-29-47. 
Public officers and employees. 

Elected officials exercising duties 
without oath of office or giving 
bond, §97-11-41. 
Failure to perform any duty, 

§97-11-37. 
Failure to return known offenders, 

§97-11-35. 
Offer of inducements to influence 
accomplishment of official act, 
§97-11-53. 
Purposeful avoidance of knowledge of 

offense, §97-11-35. 
Railroad fares. 

Reduced fare and free pass 
violations, §97-11-43. 
Public profanity, §97-29-47. 
Public records. 

Court records and public papers. 

Stealing, concealing, destroying, etc., 
§97-9-3. 
Public utilities. 

Conspiracy to impede, §97-25-43. 
Racketeer influenced and corrupt 

organizations, §97-43-7. 
Raffles, §97-33-49. 
Railroad offenses. 

Conspiracy to impede trains, 

§97-25-43. 
Derailing cars, §97-25-23. 
Destroying crossing-sign, railroad-gate 

or warning-signals, §97-25-5. 
Disposition of animal killed by train 
before reporting incident, 
§97-25-33. 
Driving vehicle or livestock on track, 

§97-25-7. 
Embezzlement of tickets, §97-25-9. 
Failure of locomotive to stop before 
crossing track of another 
company, §97-25-19. 
Jumping on or off cars in motion, 

§97-25-15. 
Obstructing or injuring trains, 

§§97-25-21, 97-25-23. 
Seizing and running locomotive, 

§97-25-25. 
Signaling or unlawfully interfering 

with train, §97-25-27. 
Stealing a ride, §97-25-29. 
Stealing or interfering with 

communications or signaling 
equipment, §97-25-35. 
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Railroad offenses — Cont'd 

Stopping or standing at crossing, 

§97-25-37. 
Uncoupling locomotives and cars, 

§97-25-39. 
Wilfully shooting from or on moving 

train, §97-25-41. 
Wilfully shooting or throwing at 

trains, §97-25-47. 

Rape. 

Statutory rape, §97-3-65. 
Real property. 

Dead wildlife or wildlife parts. 
Dumping on private property, 
§97-15-32. 
Littering private property with trash 
likely to cause fire, §97-15-29. 
Recordation of documents. 

False instrument offered for recording. 
Public servants. 

Offering false instruments for 
recording against public 
servants, §97-7-73. 
Rental storage batteries, §§97-23-55 

to 97-23-61. 
Residential mortgage fraud, 

§97-23-107. 
Resisting or obstructing arrest, 

§97-9-73. 
Restraint of trade. 

Threats or coercion to prevent lawful 
conduct of business, §97-23-83. 
Retail sales receipts. 

Falsely using or producing, 
§97-23-105. 
Road overseers. 

Refusing or neglecting duty, §97-15-47. 
Suffering road to remain out of repair, 
§97-15-49. 
Scrap metal dealers or other 
purchasers. 
Air conditioner evaporator coils or 
condensers. 
Sales for scrap violations, 
§97-17-71.2. 
Metal property. 

Purchase or sales violations, 
§97-17-71. 
Registration by scrap metal dealers. 
Violation, §97-17-71.1. 
Sex crimes against minors, 

mandatory reporting, §97-5-51. 
Sexual battery, §97-3-101. 
Shooting into dwelling house, 
§97-37-29. 



FINES —Cont'd 

Shooting near dwelling house. 

Causing damage to property, 

domesticated animal or livestock, 
§97-37-30. 
Shooting or throwing at motor 

vehicle, §97-25-47. 
Shoplifting, §§97-23-93, 97-23-94. 
Theft detection devices. 

Removal and shielding devices, 
§97-23-93.1. 
Silencers on firearms, §97-37-31. 
Simple assault, §97-3-7. 
Social security numbers. 

Fraudulent use, §97-19-85. 
Solid waste. 

Unauthorized dumping, §97-15-30. 
Stalking, §97-3-107. 
Stallion or jack owners. 
Permitting animals to run at large, 
§97-29-57. 
Statutory rape, §97-3-65. 
Storage batteries, §§97-23-55 to 

97-23-61. 
Streetgangs. 

Penalties for criminal activity, 
§97-44-19. 
Tax collectors. 

Collecting privilege tax without 

issuing license, §97-11-49. 
Failure to complete duplicate tax 

receipts, §97-11-45. 
Failure to make settlement, §97-11-47. 
Telegraph and telephone companies. 
Destroying, injuring, etc., licensed 

communication systems, §97-7-31. 
Failure to dispatch governmental 

messages, §97-25-51. 
Injuring or destroying lines, §97-25-53. 
Interrupting communications, 

§97-25-53. 
Stealing or destroying fixtures, 

§97-25-53. 
Telephone profanity, §97-29-45. 
Wrongful access to telecommunications 
messages, §97-25-49. 
Telephone profanity, §97-29-45. 
Theft of telecommunication services, 

§97-25-54. 
Threats and intimidation. 
By letter or notice, §97-3-85. 
Whitecapping, §97-3-87. 
Tobacco sales to minors, §97-32-5. 
Juvenile misrepresentation of age, 
§97-32-13. 
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FINES —Cont'd 

Tobacco sales to minors — Cont'd 
Point of sale warning signs, §97-32-11. 
Retail sales clerks, §97-32-7. 
Sale of unsealed tobacco products, 

§97-32-17. 
Tobacco permit violations, §97-32-19. 
Vending machine tobacco sales, 
§97-32-15. 
Toll-bridge keepers. 

Charging excessive toll, §97-15-15. 
Failure to give bond, §97-15-17. 
Suffering bridge to be out of order, 

§97-15-17. 
Unreasonable detention of person, 
§97-15-19. 
Toy pistols. 

Unlawful sales, §97-37-33. 
Tramps, §97-35-33. 
Trees and timber. 

Boxing pine trees, §97-17-79. 
Cutting and rafting from state lands, 

§97-7-65. 
Cutting or rafting upon lands of 

another, §97-17-81. 
Injuring or destroying shade or 

ornamental trees, §97-17-83. 
Saw-log brands. 

Altering or defacing, §97-17-17. 
Tree spiking, §97-3-89. 
Trespass. 
Airports. 

Air operations or sterile areas, 
§97-17-87. 
Altering or destroying notices posted 

on land, §97-17-91. 
Customer or patron. 
Refusal to leave premises upon 
request, §97-23-17. 
Destruction or carrying away of 

vegetation, etc., §97-17-89. 
Entering lands of another without 

permission, §97-17-93. 
Entry on premises where dangerous 
devices are manufactured, etc., 
§97-17-95. 
Going upon enclosed land of another, 

§97-17-85. 
Going upon premises of another after 
being forbidden to do so, 
§97-17-97. 
Inciting or soliciting another to 

trespass, §97-17-99. 
Remaining on premises when asked to 
leave, §97-17-97. 



FINES —Cont'd 
Trespass — Cont'd 

Wilful or malicious trespass, 
§97-17-87. 
Trusts and trustees. 

Trustees of state institutions. 
Incurring liability in excess of 
income, §97-11-51. 
Unborn child, buying or selling or 
offering to buy or sell, §97-3-52. 
Universal product codes. 
Falsely using or producing, 
§97-23-105. 
Vagrancy. 

Failure of judicial officer to perform 
duty, §97-35-43. 
Vandalism. 

Cemetery property, §97-17-39. 
Churches, §97-17-39. 
Disfiguring, etc., levees, §97-15-23. 
Highway signs and signals, §§97-15-1, 

97-15-13. 
Lighthouse property, §97-35-21. 
Public buildings, §97-17-39. 
School buildings, §97-17-39. 
Voyeurism, §97-29-61. 

Photographing or filming another 
without permission, §97-29-63. 
Weapons of mass destruction. 

False reports of placing, §97-37-21. 
Wills. 

Alteration, destruction or secretion, 
§97-9-77. 
Wire fraud, §97-19-83. 

FINGERPRINTS. 

Firearms and other weapons. 

Permit to carry, §97-37-7. 

FIREARMS AND OTHER WEAPONS. 
Aircraft. 

Boarding with dangerous or deadly 
weapon, §97-25-55. 
Armor piercing ammunition, 

§97-37-31. 
Buses. 

Willfully shooting or throwing at, 
§97-25-47. 
Carrying. 

Concealed, §97-37-1. 

Permit to carry, §97-37-7. 

Persons authorized to carry, §97-37-7. 
Commission of felony while using 
firearm. 

Enhanced penalties, §97-37-37. 
Concealed weapons. 

Carrying, §97-37-1. 
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FIREARMS AND OTHER WEAPONS 

—Cont'd 
Confiscation. 

Sale of confiscated firearms at auction, 
§97-37-3. 
Criminal offenses, §§97-37-1 to 

97-37-37. 
Dealers. 

Honesty in purchasing firearms act, 
§§97-37-101 to 97-37-105. 
Defenses against charge, §97-37-9. 
Drive-by shootings, §§97-3-109 to 
97-3-111. 
Seizure of firearms, §97-3-110. 
Dueling. 

Fighting in public with deadly weapon, 
§97-39-11. 
Exceptions to prohibition. 
Convicted felons, §97-37-5. 
Defenses against charge, §97-37-9. 
Exhibiting in threatening manner, 

§97-37-19. 
Felonious abuse and/or battery of a 
child. 

Deadly weapon used on child, 
§97-5-39. 
Felons. 

Unlawful to possess, §97-37-5. 
Forfeiture of weapon, §97-37-3. 
Honesty in purchasing firearms act, 
§§97-37-101 to 97-37-105. 
Definitions, §97-37-103. 
Title of act, §97-37-101. 
Transfer of firearm in violation of law. 
Soliciting, enticing or encouraging, 
§97-37-105. 
Human trafficking. 

Forfeitures, §97-3-54.7. 
Hunting or shooting near street or 

highway, §97-15-13. 
Intoxicated persons. 

Unlawful possession, §97-37-13. 
Mental health. 

Discharge from court-ordered 
treatment. 
Petition to remove firearm disability, 
§97-37-5. 
Minors, §§97-37-13 to 97-37-17. 
Parent or guardian not to allow 

possession, §97-37-15. 
Possession of weapons and cartridges, 
§97-37-13. 
Act of delinquency, §97-37-14. 
Student possession, §97-37-17. 
Unlawful possession, §97-37-13. 



FIREARMS AND OTHER WEAPONS 

—Cont'd 
Motor vehicles. 

Willfully shooting or throwing at, 
§97-25-47. 
Permit to carry. 

Criminal background check, §97-37-7. 
Denial, grounds, §97-37-7. 
Duration, §97-37-7. 
Expiration, §97-37-7. 
Felons. 

Issuance prohibited, §97-37-7. 
Fingerprints, §97-37-7. 
Lost or destroyed. 

Duplicate, §97-37-7. 
Notice of expiration, §97-37-7. 
Persons authorized to carry, §97-37-7. 
Renewal, §97-37-7. 
Required, §97-37-7. 
Persons permitted to carry weapons, 

§97-37-7. 
Purchases. 

Honesty in purchasing firearms act, 
§§97-37-101 to 97-37-105. 
Railroad cars. 

Willfully shooting or throwing at, 
§97-25-47. 
Railroad offenses. 

Shooting at train, §97-25-47. 
Willfully shooting from or on moving 
train, §97-25-41. 
Receipt of stolen firearms, §97-37-35. 
Return of weapon upon dismissal or 

acquittal, §97-37-3. 
Robbery. 

Use of deadly weapon, §97-3-79. 
Shooting into dwelling house, 

§97-37-29. 
Shooting near dwelling house. 
Causing damage to property, 

domesticated animal or livestock, 
§97-37-30. 
Silencers on firearms, §97-37-31. 
Toy pistols. 

Sale prohibition, §97-37-33. 
Transportation facilities. 

Willfully shooting or throwing at, 
§97-25-47. 
Use or attempt to use, §97-37-1. 

FIRE-CRACKERS. 

Unlawful explosion, §97-37-27. 

FIREFIGHTERS AND FIRE 

DEPARTMENTS. 
Assault upon fireman, §97-3-7. 

Aggravated assault by injury-causing 
arson, §97-17-14. 
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FIREFIGHTERS AND FIRE 

DEPARTMENTS —Cont'd 
Laser. 

Focusing laser at law enforcement 
officer, fire fighter or other 
emergency personnel, §97-35-49. 

FIRES AND FIRE PREVENTION. 
False fire alarm, §97-35-45. 

FIREWORKS. 

Unlawful explosion, §97-37-27. 
FLAG DESECRATION, §97-7 39. 
FLAGS. 

Desecration of flag, §97-7-39. 
FLASHING. 

Indecent exposure, §97-29-31. 

FLEEING OR ELUDING LAW 

ENFORCEMENT OFFICER. 
In motor vehicle, §97-9-72. 

FLOOD CONTROL. 
Levees. 

Breaking enclosures, §97-15-21. 
Damaging, §97-15-21. 
Depositing trash, etc., §97-15-21. 
Disfiguring, §97-15-23. 
Excavating dirt or sand on levee 

right-of-way, §97-15-21. 
Hunting or engaging in target 

practice, §97-15-27. 
Mainline levee structure or 

right-of-way. 
Hunting or engaging in target 
practice, §97-15-27. 
Maliciously cutting, destroying, etc., 

§97-15-25. 
Storing commodities, §97-15-21. 

FONDLING. 

Child or handicapped person, 

§97-5-23. 
Student by school employee, 

§97-5-24. 

FOOD. 

Oleomargarine and other imitation 
food. 

Labeling violation, §97-23-37. 
Unwholesome bread or drink. 

Retail sales, §97-27-15. 
Unwholesome flour and other 
provisions. 

Retail sales, §97-27-17. 



FOOD DONATIONS. 
Federal or state donated food 
commodities. 

Obtaining fraudulently or 
unauthorized disposition, 
§97-7-41. 

FOOD ESTABLISHMENTS. 
Disorderly conduct, §97-35-5. 

FOOD STAMPS. 
Fraud. 

Dual prosecutions, §97-19-71. 
Exchange of food purchased with, 

§97-19-71. 
Fraudulent devices and schemes to 

acquire food stamps, §97-19-71. 
Fraudulent use, §97-7-42. 
Restitution, §97-19-71. 

FORCE. 

Conspiracy to prevent holding 
public office or discharging 
duties, §97-7-17. 

Deadly force. 

Justifiable homicide, §97-3-15. 
Defensive force. 

Us of, §97-3-15. 
Motor carriers and public utilities. 

Obstructing or impeding by force, 
§97-25-45. 

FOREIGN CORPORATIONS. 
Certificate of authority. 

Revocation. 

Human trafficking. 
Enterprise liability. 

Injunctions and other relief, 
§97-3-54.6. 

FOREIGN COUNTRIES. 

Forgery of coins, §§97-21-15, 97-21-33. 

FOREST FIRES. 
Arson. 

Willfully or negligently firing woods, 
marsh, etc., §97-17-13. 

FORESTS AND FORESTRY. 
Arson. 

Willfully or negligently firing woods, 
marsh, etc., §97-17-13. 

FORFEITURES. 

Firearms and other weapons. 

Streetgangs. 

Forfeiture and disposition of seized 
property, §97-44-17. 
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FORFEITURES —Cont'd 
Human trafficking. 

Assets, forfeiture and disposition of 
proceeds, §97-3-54.7. 
Recordings violations. 
Civil forfeiture proceedings, 
§§97-21-101, 97-21-103. 
Property subject to forfeiture, 
§97-23-89. 
Streetgangs. 
Firearms and other weapons. 

Forfeiture and disposition of seized 
property, §97-44-17. 
Trademarks. 

Counterfeiting or forging. 
Civil forfeiture proceedings, 
§§97-21-101, 97-21-103. 
Property subject to, §97-21-53. 
Counterfeit stamps or labels, 

97-21-57. 
Dies, plates, printed labels, 
§97-21-55. 

FORGERY. 

Accounts and ledgers, §§97-21-1, 

97-21-3. 
Acknowledgments. 

Certificate of acknowledgment or proof 
of recordable instrument, 
§§97-21-7, 97-21-63. 
Bank notes and other negotiable 
instruments, §97-21-37. 
Selling or offering to sell counterfeit 
notes, §97-21-49. 
Coin-operated machines, §97-21-11. 
Coins, §§97-21-13 to 97-21-17. 
Connecting parts of several genuine 
instruments to make one 
instrument, §97-21-31. 
Conveyances, §97-21-45. 
Corporations. 
Account books kept by corporations, 
§97-21-3. 

Corporate evidence of debt signed by 

pretended officer, §97-21-19. 
Corporate seals, §97-21-47. 
Court judgment or decree, §97-21-45. 
Court papers, §97-21-35. 
Deeds, §97-21-63. 

Proof of deeds, §97-21-7. 
Engraving plate for printing 

negotiable instruments or other 
evidence of debt, §§97-21-23, 
97-21-25. 
Evidence. 

Intent to defraud, §97-21-27. 



FORGERY —Cont'd 
False pretenses. 

Making or uttering instrument in own 
name with intent to defraud, 
§97-21-29. 
Instruments deemed writings, 

§97-21-5. 
Intent to defraud. 

Evidentiary effect, §97-21-27. 
Licenses, §97-21-35. 
Local government treasury 

warrants, §97-21-61. 
Negotiable instruments. 

Selling or offering to sell counterfeit 
notes or other evidence of debt, 
§97-21-49. 
Penalty, §97-21-33. 
Pleadings, §97-21-35. 
Railroad tickets, §§97-21-39 to 

97-21-43. 
RICO, §§97-43-1 to 97-43-11. 
Signatures. 
Unauthorized use or signing of 
another's name, §97-21-51. 
Slugs, tokens or other devices, 

§97-21-11. 
State departments and agencies. 
Account books kept in public offices, 
§97-21-1. 
State seal, §97-21-47. 
Stock or public security, §97-21-9. 
Summons and process, §97-21-35. 

Record of return on process, §97-21-45. 
Trademarks, §§97-21-53 to 97-21-57. 
United States treasury notes. 
Selling or offering to sell counterfeit 
notes, §97-21-49. 
United States treasury warrants, 

§97-21-61. 
Warrants on state treasury, 

§97-21-61. 
Wills, §§97-21-45, 97-21-63. 
Writing deemed forgery. 

Destruction, erasure or obliteration, 
§97-21-21. 
Written instruments, §97-21-35. 

FORMS. 
Bad checks. 

Statutory notice of unpaid check, 
§97-19-57. 
Identity theft investigations. 

Subpoena, §97-45-29. 
Subpoenas. 
Identity theft investigations, 
§97-45-29. 
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FORMS —Cont'd 
Tobacco sales to minors. 

Point of sale warning signs, §97-32-11. 
Retail sales clerks' agreement, 
§97-32-7. 

FORNICATION, §§97-29-1 to 97-29-9. 
Going out of state to marry, §97-29-9. 
Guardian and ward, §97-29-7. 
Incestuous fornication, §§97-29-5, 
97-29-29. 

Incestuous relationships, §97-29-5. 
School employee and student, 

§97-5-24. 

Teacher and pupil, §§97-5-24, 97-29-3. 
Unlawful sexual intercourse, 

§97-29-1. 

FRATERNAL BENEFIT SOCIETIES. 
False pretenses. 

Unauthorized use of membership 
buttons, insignia, etc., §97-19-43. 

FRATERNITIES. 
Hazing, §97-3-105. 

FRAUD. 
Advertising. 

False advertising, §§97-23-1 to 
97-23-5. 

Assistance program fraud, §97-19-71. 
Bad checks. 

General provisions, §§97-19-55 to 
97-19-81. 
Computer fraud, §97-45-3. 
Conspiracy to defraud state, 

§§97-7-11 to 97-7-15. 
Constitutional rights. 
False statements to federal 

authorities, §§97-7-33 to 97-7-37. 
Cotton, §§97-23-7 to 97-23-15. 
Credit card forgery, §§97-19-17, 

97-19-29. 
Credit card fraud, §§97-19-5 to 

97-19-31. 
Credit card numbers. 

Fraudulent use, §97-19-85. 
Credit card theft, §§97-19-13, 

97-19-29. 
Debit card numbers. 

Fraudulent use, §97-19-85. 
Embezzlement. 

General provisions, §§97-11-25 to 
97-11-31. 
False personation, §§97-19-33 to 

97-19-37. 
False pretenses. 

General provisions, §§97-19-39 to 
97-19-53. 



FRAUD —Cont'd 
Federal or state donated food 
commodities. 

Obtaining fraudulently or 
unauthorized disposition, 
§97-7-41. 
Food sales. 

Selling meat of animal not 
slaughtered, §97-27-15. 
Unwholesome flour and other 
provisions, §97-27-17. 
Food stamps. 

Fraudulent use, §97-7-42. 
Fraudulent statements and 

representations, §97-7-10. 
Harmful substances, §97-27-12. 
Highway commission members and 
employees. 
Conspiracy to violate contracts and 
defraud state, §97-15-5. 
Highway contractors. 

Conspiracy to violate contracts and 
defraud state, §97-15-5. 
Home repair fraud, §97-23-103. 
Identifying information. 

Fraudulent use, §97-19-85. 
Legislature. 

Altering bills or resolutions, §§97-7-49, 
97-7-51. 
Livestock. 

Fraudulent conduct to obtain livestock. 
Crime, §97-17-53. 
Mail fraud, §97-19-83. 
Mortgages. 

Residential mortgage fraud, 
§97-23-107. 
Organized theft or fraud enterprise, 

§97-43-3.1. 
Property tax assessments. 

False list of taxable property, §97-7-5. 
Residential mortgage fraud, 

§97-23-107. 
RICO, §§97-43-1 to 97-43-11. 
Social security numbers. 

Fraudulent use, §97-19-85. 
State or federally funded assistance 

programs, §97-19-71. 
Theft of telecommunication services, 

§97-25-54. 
Welfare fraud, §97-19-71. 
Wills. 

Alteration, destruction or secretion, 
§97-9-77. 

FUGITIVES. 

Escape, §§97-9-25 to 97-9-49. 
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FUNDS TRANSFERS. 
Metal property purchases. 

Scrap metal dealers or other 
purchasers. 
Required method of payment, 
§97-17-71. 
Scrap metal dealers or other 
purchasers. 
Metal property purchases. 
Required method of payment, 
§97-17-71. 

FUNERAL SERVICES. 
Disturbances. 

Military funeral, burial service or 
memorial service. 
Disturbance by disruptive protest, 
§97-35-18. 
Military funeral, burial service or 
memorial service. 
Disturbance by disruptive protest, 
§97-35-18. 

FUSES. 

Unlawful possession of explosives, 

§97-37-23. 

G 

GAMBLING, §§97-33-1 to 97-33-49. 
A.B.C. roulette tables, §97-33-9. 
Antique coin machines. 

Exception to gambling device 
prohibition, §97-33-7. 
Betting, gaming or wagering. 

Custodians of public money, §97-33-3. 
Judicial officers, §97-33-3. 
Law enforcement officers, §97-33-3. 
Prohibition, §97-33-1. 
Casino markers as bad checks. 
Definitions, §97-19-55. 
Restitution and service charges, 
§97-19-75. 
Charitable bingo. 

General provisions, §§97-33-50 to 
97-33-203. 
Children and minors. 

Gambling with minor, §§97-33-21, 
97-33-23. 
Club associations. 

Interest as rake-off or take-out, 
§97-33-11. 
Construction of laws, §97-33-29. 
Criminal forfeiture of money and 
appliances, §§97-33-17, 97-33-19. 
Penalty for resisting seizure, 
§97-33-19. 



GAMBLING —Cont'd 
Cruise vessels. 

Exception to forfeiture of money and 

appliances, §97-33-17. 
Exception to gambling device 

prohibition, §97-33-7. 
Exception to horse or yacht betting, 

§97-33-27. 
Exception to pool-selling prohibition, 

§97-33-25. 
Exception to prohibition, §97-33-1. 
E.O. roulette tables, §97-33-9. 
Forfeit of winnings. 

Additional fine, §97-33-5. 
Gambling devices. 

Prohibited possession or ownership, 

§97-33-7. 

Gaming tables or banks, §97-33-9. 
Horse racing. 

Betting prohibition, §97-33-27. 
Hotels, taverns and 
boarding-houses. 
Innkeepers as informants on gamblers 
§97-33-15. 
Internet sweepstakes cafes. 

Prohibited, §97-33-8. 
Juke boxes. 

Exception to gambling device 
prohibition, §97-33-7. 
Landlord and tenant. 

Building owners, lessees, etc. 

Permitting gambling on premises, 
§97-33-13. 
Lotteries. 

General provisions, §§97-33-31 to 
97-33-47. 
Music machines. 

Exception to gambling device 
prohibition, §97-33-7. 
Pool-selling, §97-33-25. 
RICO, §§97-43-1 to 97-43-11. 
Riverboat gambling. 

Exception to gambling device 
prohibition, §97-33-7. 
Riverboats. 

Exception to forfeiture of money and 

appliances, §97-33-17. 
Exception to horse or yacht betting, 

§97-33-27. 
Exception to pool-selling prohibition, 

§97-33-25. 
Exception to prohibition, §97-33-1. 
Rowley-Powley, §97-33-9. 
Shooting matches. 
Betting prohibition, §97-33-27. 
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GAMBLING —Cont'd 
Yacht racing. 

Betting prohibition, §97-33-27. 

GAMING. 

Gambling generally, §§97-33-1 to 

97-33-49. 
Lotteries. 

General provisions, §§97-33-31 to 
97-33-47. 

GANGS, §§97-44-1 to 97-44-19. 
Buildings, unlawful use of private 
buildings. 

Injunctions, abatement, damages or 
other remedies for nuisance, 
§97-44-15. 
Civil causes of action, §§97-44-5 to 
97-44-17. 
Complaint process, §97-44-7. 
Parties, §97-44-5. 
Punitive damages, §97-44-13. 
Service of process, §97-44-11. 
Venue, §97-44-9. 
Construction of act, §97-44-3. 
Definitions, §97-44-3. 
Firearms and other weapons. 
Forfeiture and disposition of seized 
property, §97-44-17. 
Penalties for criminal activity, 

§97-44-19. 
Title of act, §97-44-1. 

GAS BOMBS. 

Unlawful possession of explosives, 

§97-37-23. 

GAS METERS. 

Tampering with meter, §97-25-3. 

GAS STATIONS. 
Petit larceny. 

Leaving premises of establishment at 
which motor fuel dispensed 
without paying, §97-17-43. 

GIFTS. 

Charitable bingo. 

Manufacturers of supplies and 
equipment, §97-33-79. 

GINGER. 

Alcoholic beverage offenses. 

Illegal possession of liquid ginger 
preparation, §97-31-11. 

GLUE SNIFFING, §97-27-33. 

GRAND ARMY OF THE REPUBLIC. 
Unauthorized use of membership 
buttons, insignia, etc., §97-19-43. 



GRAND JURY. 

Felony dumping of solid wastes, 

§97-15-30. 
Gambling. 

Investigation of club associations, 
§97-33-11. 
Indictments. 
Disclosing facts, §97-9-53. 

GRAND LARCENY, §§97-17-41, 
97-17-42. 

GUARDIAN AND WARD. 
Adultery between parties, §97-29-7. 
False pretenses. 

Substituting child to deceive parent or 
guardian, §97-19-53. 
Firearms and other weapons. 

Guardian permitting ward to possess, 
§97-37-15. 

Fondling of children or handicapped 

persons, §97-5-23. 
Fornication between parties, 

§97-29-7. 

Sexual battery, §§97-3-95 to 97-3-104. 
GUARDS. 

Carrying firearms or other weapon. 

Bank guards, company guards, 

watchmen, railroad special agents, 
§97-37-7. 
Prison guards. 
Alcoholic beverages. 

Sale, possession, etc., §97-31-35. 

GUIDE DOGS. 
Harassment, §97-41-21. 

GUILTY PLEAS. 
Rape. 

Assault with intent to ravish, 
§97-3-71. 

H 

HABITUAL DRUNKENNESS. 
Public officers and employees, 

§97-11-23. 

HABITUAL OR REPEAT 

OFFENDERS. 
Alcoholic beverage offenses. 

Moonshining, §97-31-21. 
Bad checks, §97-19-67. 
Carjacking, §97-3-117. 
C ount erf ei ting. 

Social security cards, §97-19-85. 
Court forms and legal process. 

Sell or distribution of simulated legal 
documents, §97-9-1. 
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HABITUAL OR REPEAT 

OFFENDERS —Cont'd 
Credit card fraud. 

Use of card with intent to defraud, 
§97-19-21. 
Credit or debit card numbers. 

Fraudulent use, §97-19-85. 
Desertion and nonsupport. 

Child under age sixteen, §97-5-3. 
Exploitation of children, §97-5-35. 
Firearms and other weapons. 
Carrying while concealed, §97-37-1. 
Stolen firearms, §97-37-35. 
Use or attempt to use, §97-37-1. 
Fondling of children or handicapped 

persons, §97-5-23. 
Food stamps. 

Fraudulent use, §97-7-42. 
Gambling. 

Gambling devices prohibition, 
§97-33-7. 
Hazing, §97-3-105. 
Highways. 

Dead wildlife or wildlife parts. 

Dumping on highways, §97-15-32. 
Littering with trash likely to cause 
fire, §97-15-29. 
Identification. 

Fraudulent use of identifying 
information, §97-19-85. 
Larceny. 

Coin-operated devices, §97-17-68. 
Motor vehicle grand larceny, 
§97-17-42. 
Littering. 

Highways and private property with 
trash likely to cause fire, 
§97-15-29. 
Moonshining, §§97-31-21, 97-31-23. 
Obscenity, §97-29-109. 
Parents of illegitimate children. 

Multiple births, §97-29-11. 
Piracy of recordings, §§97-23-87, 

97-23-89. 
Professions and occupations. 

Unlicensed practice, §97-23-43. 
Real property. 

Dead wildlife or wildlife parts. 
Dumping on private property, 
§97-15-32. 
Littering private property with trash 
likely to cause fire, §97-15-29. 
Sexual battery, §97-3-101. 
Shoplifting, §§97-23-93, 97-23-94. 
Social security numbers. 
Fraudulent use, §97-19-85. 



HABITUAL OR REPEAT 

OFFENDERS —Cont'd 
Stolen firearms, §97-37-35. 
Theft of telecommunication services, 

§97-25-54. 
Tobacco sales to minors, §97-32-5. 
Sale of unsealed tobacco products, 

§97-32-17. 
Tobacco permit violations, §97-32-19. 
Trespass. 

Entering lands of another without 
permission, §97-17-93. 
Vagrancy, §97-35-41. 

HABITUAL UNEMPLOYED. 
Vagrants. 

Generally, §§97-35-37 to 97-35-43. 

HACKING. 

Computer crimes generally, §§97-45-1 
to 97-45-33. 

HARASSMENT. 
Child sexual abuse. 

Protection of children from parents 
convicted of felony child sexual 
abuse, §97-5-42. 

Stalking, §97-3-107. 

Street gangs, §§97-44-1 to 97-44-19. 

Telephone harassment, §97-29-45. 

HARBORS AND PORTS. 
Ballast. 

Discharging in harbor, §97-15-43. 

HAY WAREHOUSES. 
Fireworks. 

Unlawful to explode, §97-37-27. 

HAZING, §97-3-105. 
HEALTH. 

Public health personnel. 

Assault upon personnel, §97-3-7. 

HEALTH CARE PROVIDERS. 
Children, sex crimes against, 

mandatory reporting, §97-5-51. 
Sex crimes against minors, 

mandatory reporting, §97-5-51. 

HEARING DOGS. 

Harassment of leader dogs, §97-41-21. 

HEARINGS. 
Forfeitures. 

Trademarks and recordings violations. 
Civil forfeiture. 

Petition for forfeiture, §97-21-103. 
Human trafficking. 
Forfeitures. 

Procedure for forfeiture, §97-3-54.7. 
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HEARINGS —Cont'd 
Trademarks and recordings 
violations. 

Civil forfeiture. 

Petition for forfeiture, §97-21-103. 

HEAT OF PASSION KILLING. 
Manslaughter, §§97-3-25, 97-3-35. 

HEPATITIS B. 

Criminal exposure of another to 
certain diseases, §97-27-14. 

HEPATITIS C. 

Criminal exposure of another to 
certain diseases, §97-27-14. 

HIGHWAY CONTRACTORS. 
Conspiracy. 

Collusion to raise prices, §97-15-11. 
Violate contracts and defraud state, 
§97-15-5. 

HIGHWAYS, ROADS AND STREETS. 
Blocking, §§97-15-37, 97-35-23, 

97-35-25. 
Covered roads. 

Obstructing or injuring, §97-15-35. 
Dead wildlife or wildlife parts. 

Dumping on highways, §97-15-32. 
Hunting or shooting near, §97-15-13. 
Littering with tacks, glass or other 

damaging objects, §97-15-31. 
Littering with trash likely to cause 

fire, §97-15-29. 
Nuisances. 

Failure to keep road, etc., in repair, 
§97-15-51. 
Road overseer, §97-15-47. 
Obstructing, §§97-15-37, 97-35-23, 

97-35-25. 
Plank-roads. 

Obstructing or injuring, §97-15-35. 
Road overseers, §§97-15-47, 97-15-49. 
Neglect of duty, §97-15-47. 
Suffering road to remain out of repair, 
§97-15-49. 
Vandalism, §97-15-1. 

Juvenile offenders, §97-15-1. 

HIGHWAY SIGNS. 

Littering with trash likely to cause 

fire, §97-15-29. 
Unauthorized dumping of solid 

wastes, §97-15-30. 

HIJACKING AIRCRAFT, §97-25-55. 
HITMEN. 

Criminal prosecution as principals, 

§97-3-19. 



HOBOES. 
Vagrants. 

Generally, §§97-35-37 to 97-35-43. 

HOME INVASION, §97-17-23. 

HOMELESS PERSONS. 
Tramps, §§97-35-29 to 97-35-35. 
Vagrants, §§97-35-37 to 97-35-43. 

HOME REPAIR FRAUD, §97-23 103. 

HOME SCHOOL. 

Firearms and other weapons. 

Student possession of weapons. 

Exception to prohibition, §97-37-17. 

HOMICIDE, §§97-3-15 to 97-3-47. 
Capital murder, §§97-3-19, 97-3-21. 
Child homicide. 

Conduct constituting, §97-3-25. 
Death following duels fought out of 

state, §97-3-23. 
Excusable homicide, §97-3-17. 
Justifiable homicide, §97-3-15. 
Manslaughter. 
Child homicide. 

Conduct constituting, §97-3-25. 
Criminal negligence, §§97-3-25, 

97-3-39 to 97-3-43. 
Culpable negligence, §97-3-47. 
Driving while intoxicated, §97-3-47. 
Drunken doctor or medical personnel, 

§97-3-39. 
Felony murder, §97-3-27. 
Involuntary manslaughter, §§97-3-25, 

97-3-33, 97-3-35. 
Misdemeanor homicide, §97-3-29. 
Negligent operation of motor vehicle, 
§97-3-47. 

Overloading boat or vessel, §§97-3-25, 
97-3-41. 

Owner of dangerous animal, §97-3-45. 
Sentencing, §97-3-25. 
Steamboat or railroad engine. 

Ignorant or negligent management, 
§§97-3-25, 97-3-43. 
Tree spiking, §97-3-93. 
Unborn child, §97-3-37. 
Unnecessary force to repel felony or 
unlawful act, §97-3-31. 
Murder. 
Attempted murder, §97-1-7. 
Capital murder, §97-3-19. 

Conspiracy to commit, §97-1-1. 

Penalty, §97-3-21. 
Commission of a felony, §97-3-19. 
Conduct constituting, §97-3-19. 
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HOMICIDE —Cont'd 
Murder —Cont'd 

Conspiracy to commit murder, §97-1-1. 

Dueling. 

Death following duels fought out of 
state, §97-3-23. 
Elected official, §97-3-19. 
Felonious assault and battery, 

§97-3-19. 
Felony murder, §97-3-19. 
First degree murder, §97-3-19. 

Penalty, §97-3-21. 
Killing by bomb or explosive device, 

§97-3-19. 
Killing peace officer or fireman, 

§97-3-19. 
Penalty, §97-3-21. 
Second degree murder, §97-3-19. 
Penalty, §97-3-21. 
Retreat. 

Duty to retreat, §97-3-15. 
Self-defense. 
Justifiable homicide, §97-3-15. 

HOMOSEXUAL SEX, §97 29 59. 

HONESTY IN PURCHASING 

FIREARMS ACT, §§97-37-101 to 
97-37-105. 

HORSE RACING. 

Betting prohibition, §97-33-27. 

HOSPITALS AND OTHER HEALTH 

CARE FACILITIES. 
Sex crimes against minors, 

mandatory reporting, §97-5-51. 

HOTELS AND OTHER LODGING 

PLACES. 
Disorderly conduct, §97-35-5. 

HUMAN SERVICES DEPARTMENT. 
Family protection specialists. 

Assault upon, §97-3-7. 

HUMAN TRAFFICKING, §§97-3-54 to 

97-3-54.9. 
Aiding and abetting, §97-3-54.3. 
Commercial sexual activity. 

Immunity from prostitution 

prosecution for acts resulting from 

being a trafficked person, 

§97-29-49. 
Promoting prostitution. 
Trafficked person accused. 

Mitigating circumstance, 
§97-29-51. 
Subjecting to, recruiting, enticing, etc, 

§97-3-54.1. 



HUMAN TRAFFICKING —Cont'd 
Conspiring to violate act, §97-3-54.3. 
Damages. 

Actions for actual and punitive 
damages, §97-3-54.6. 
Definitions, §97-3-54.4. 

Victim, §97-3-54.6. 
Enterprise liability, §97-3-54.1. 
Definition of enterprise, §97-3-54.4. 
Injunctions and other relief, 
§97-3-54.6. 
Forfeitures, §97-3-54.7. 
Injunctions, §97-3-54.6. 
Involuntary servitude. 

Procuring involuntary servitude, 
§97-3-54.1. 
Minors. 

Procuring sexual servitude of a minor, 
§97-3-54.1. 
Passports. 

Destruction, concealment or 
confiscation for purpose of 
preventing freedom of movement 
or ability to travel, §97-3-54.2. 
Prison terms, §§97-3-54.1, 97-3-54.2. 
Prohibited acts, §§97-3-54.1, 97-3-54.2. 
Racketeer influenced and corrupt 
organizations, §§97-43-1 to 
97-43-11. 
Reports. 

Minor as trafficked person, reasonable 
cause to suspect, §97-3-54.1. 
RICO, §§97-43-1 to 97-43-11. 
Short title of act, §97-3-54. 
Statewide human trafficking 
coordinator. 
Duties, §97-3-54.9. 
Position created within attorney 
general's office, §97-3-54.9. 
Undercover operatives. 

Use not defense to offense, §97-3-54.5. 
Victims. 

Confidentiality of identity, §97-3-54.6. 
Defense to human trafficking, 

§§97-3-54.1, 97-3-54.6. 
Relief for victims of human trafficking 

fund, §97-3-54.8. 
Restitution, §97-3-54.6. 

HUNTING. 
Levees. 

Hunting or engaging in target 
practice, §97-15-27. 
Shooting near street or highway, 

§97-15-13. 
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HUSBAND AND WIFE. 
Drug induced rape, §97-3-65. 
Rape. 

Drug induced rape, §97-3-65. 
Sexual battery, §97-3-99. 

HYDRAULIC BRAKE FLUID. 
Sale of inferior quality, §97-35-19. 

I 

IDENTIFICATION. 

False identification, §97-9-79. 

IDENTIFICATION CARDS. 
Fraudulent use, §97-19-85. 

IDENTITY THEFT, §97-45-19. 
Access to information. 

Law enforcement, persons submitting 
police reports, court order, 
§97-45-29. 
Crimes chargeable, §97-45-29. 
Expungement of charges, arrest 
record or conviction, §97-45-29. 
Name or identification of person used 
without consent resulting in 
charges, §§97-45-27, 97-45-29. 
Identity theft passports. 
Verification expunction order entered, 
§97-45-29. 
Investigations by attorney general. 

Authority in conducting, §97-45-29. 
Online impersonation, §97-45-33. 
Organized theft or fraud enterprise, 
§97-43-3.1. 

IMMUNITY. 

Alcoholic beverage offenses. 

Immunity from prosecution, §97-31-51. 
Bribery. 

Commercial bribery, §97-9-10. 
Champerty and maintenance. 
Witness immunity for compelled 
testimony, §97-9-21. 
Euthanizing injured, diseased 
animals. 
Acting in good faith, §97-41-3. 
School employees. 

Sexual involvement of school 
personnel with student. 
Persons reporting, §97-5-24. 
Sexual involvement of school 
personnel with student. 
Persons reporting, §97-5-24. 



IMPERSONATION. 
Acknowledgments. 

Personating another to acknowledge 
recorded instrument, §97-19-33. 
Bonds, surety. 

Personating another to become bail or 
surety, §97-19-33. 
Confession of judgment. 
Personating another to confess 
judgment, §97-19-33. 
Credit card theft, §§97-19-13, 

97-19-29. 
Marriage. 

Personating another to marry, 
§97-19-33. 
Masquerading as deaf person, 

§97-19-37. 
Online impersonation, §97-45-33. 
Personating another to receive 

money or property, §97-19-35. 
Public officer or employee, §§97-7-43, 
97-7-44. 

INCEST, §§97-29-27, 97-29-29. 
Divorce grounds, §97-29-29. 
Marriages void, §97-29-27. 
Sexual battery, §§97-3-95 to 97-3-104. 

INCESTUOUS ADULTERY, §§97-29-5, 

97-29-9, 97-29-29. 
Couple divorced for incest, §97-29-29. 

INCESTUOUS FORNICATION, 

§§97-29-5, 97-29-9, 97-29-29. 
Couple divorced for incest, §97-29-29. 

INCESTUOUS MARRIAGES, 

§97-29-27. 

INDECENT EXPOSURE, §97 29-31. 
Disturbance by indecent exposure, 

§97-35-11. 

INDECENT LANGUAGE. 
Public profanity, §97-29-47. 
Telephone profanity, §97-29-45. 

INDICTMENTS. 

Accessories after the fact, §97-1-5. 
Accessories before the fact, §97-1-3. 
Corporate keepers of ferry, 
toll-bridge or causeway. 

Consequences of failure to pay fine, 
§97-15-51. 
Deadly weapons. 

Exhibiting in threatening manner. 
Proof of firing condition of weapon, 
§97-37-19. 
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INDICTMENTS —Cont'd 
Disclosing facts relating to 

indictment, §97-9-53. 
False personation to marry. 

Complaint pleadings, §97-19-33. 

INFLUENCE PEDDLING. 
Legislature, §97-7-57. 

INFORMANTS. 

Felony dumping of solid wastes. 

Crime solvers' rewards, §97-15-30. 
Gambling. 

Hotel, tavern and boarding-house 
keepers. 

Refusal to report gambling guests, 
§97-33-15. 

INJUNCTIONS. 
Charitable bingo. 

Enforcement powers, §97-33-109. 
Human trafficking, §97-3-54.6. 
Mass picketing by union obstructing 
or interfering with right of 
access to business or residence. 
Injunctive relief for property owner, 
§97-23-109. 
Nuisance abatement. 
Streetgangs. 
Unlawful use of private buildings, 
§97-44-15. 
Racketeer influenced and corrupt 

organizations, §97-43-9. 
Scrap metal dealers. 

Registration violations, §97-17-71.1. 
Solid waste management, §97-15-30. 

Unauthorized dumping, §97-15-30. 
Stalking, §97-3-107. 
Street gangs, §97-44-13. 
Nuisance abatement. 

Unlawful use of private buildings, 
§97-44-15. 

INSIGNIA. 
False pretenses. 

Unauthorized use of membership 
buttons, insignia, etc., §97-19-43. 

INSPECTIONS. 
Charitable bingo. 

Enforcement powers, §97-33-109. 
Metal property purchases. 
Scrap metal dealers or other 
purchasers, §97-17-71. 
Scrap metal dealers or other 
purchasers. 
Metal property purchases, §97-17-71. 
Tobacco sales to minors. 

Unannounced inspections, §97-32-21. 



INSUFFICIENT FUNDS. 
Bad checks. 

General provisions, §§97-19-55 to 
97-19-81. 

INSURANCE AGENTS. 
Acting for company not complying 
with law, §97-23-31. 

INTELLECTUAL PROPERTY. 
Computer crimes. 

Offenses against intellectual property, 

§97-45-9. 
Trademarks. 

Forgery and counterfeiting, §§97-21-53 

to 97-21-57. 

INTENT. 
Air piracy. 

Assault and battery, §97-25-55. 
Bad checks. 

Presumption of fraudulent intent, 
§97-19-57. 
Counterfeiting. 

Possession of dies, plates, etc. 
Intent to market imitation goods, 
§97-21-55. 
Credit card fraud, §97-19-21. 
Signing with intent to defraud, 
§97-19-19. 
False pretenses, §§97-19-39, 97-19-41. 
Producing child with intent to 

intercept inheritance, §97-19-45. 
Forgery. 

Intent to defraud, §97-21-27. 
Negotiable instruments. 
Forgery. 

Making and uttering instrument in 
own name with intent to 
defraud, §§97-21-29, 97-21-33. 
Obtaining signature or thing of 
value with intent to defraud, 
§§97-19-39, 97-19-41. 
Poisoning with intent to kill or 

injure, §§97-3-61, 97-3-63. 
Rape. 

Assault with intent to ravish, 
§97-3-71. 
Shoplifting. 
Presumptions. 

Intent to steal merchandise, 
§97-23-93. 
Social security cards. 

Use with intent to defraud, §97-19-85. 
Tree spiking. 

Tampering with intent to injure or 
harass owner, §97-3-89. 
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INTERFERENCE. 
Lawful exercise of trade, §97-23-33. 
Preventing employment by force or 
violence, §§97-23-39, 97-23-41. 

INTERFERENCE WITH 
INVESTIGATIONS. 
Obstruction of justice, generally, 

§97-9-55. 

INTERNET. 

Computer crimes, §§97-45-1 to 

97-45-33. 
Gambling. 
Internet sweepstakes cafes. 

Prohibited, §97-33-8. 
Online impersonation, §97-45-33. 

INTERSTATE COMMERCE. 
Metal property. 

Transporting interstate. 

Report to sheriff, records, §97-17-71. 

INTERVENTION. 
Forfeitures. 

Trademarks and recording violations. 
Civil forfeiture proceedings. 
Attorney general, §97-21-101. 
Racketeer influenced and corrupt 
organizations. 
Attorney general, §97-43-9. 
Trademarks and recording 
violations. 
Civil forfeiture proceedings. 
Attorney general, §97-21-101. 

INTIMIDATION. 

Air piracy, §97-25-55. 
Blackmail, §97-3-81. 
Disturbance in public place, 

§97-35-13. 
Elections. 

Intimidating elector to prevent voting, 

§97-13-39. 
Intimidating elector to procure vote, 
§97-13-37. 
Extortion, §97-3-82. 
Hazing, §97-3-105. 
Judges, §97-9-55. 
Jurors, §§97-9-55, 97-9-121. 
Motor carriers and public utilities. 
Obstructing or impeding by 
intimidation, §97-25-45. 
Obstruction of justice, §97-9-55. 
Officers of the court, §97-9-55. 
Robbery. 

Threatening letter demanding money 
or property, §97-3-81. 



INTIMIDATION —Cont'd 
Robbery — Cont'd 

Threat to injure person or relative at 
another time, §97-3-77. 
Stalking, §97-3-107. 
Street gangs, §§97-44-1 to 97-44-19. 
Threats by letter or notice, §§97-3-85, 
97-3-89. 

Tree spiking, §§97-3-89 to 97-3-93. 
Whitecapping, §§97-3-87, 97-3-89. 
Witnesses, §§97-9-55, 97-9-113. 

INTOXICATION. 

Public intoxication, §97-29-47. 

Railroad engineer or conductor, 

§97-25-13. 

INVESTIGATIONS. 
Charitable bingo. 

Enforcement powers, §97-33-109. 
Computer crimes and identity theft, 

§97-45-23. 
Costs assessed against convicted 
defendant, §97-45-25. 
Identity theft. 
Attorney general conducting 
investigations. 
Authority in conducting, §97-45-29. 

INVOLUNTARY MANSLAUGHTER. 
Killing in the heat of passion, 

§97-3-35. 
Killing trespasser, §97-3-33. 
Sentencing, §97-3-33. 

INVOLUNTARY SERVITUDE. 
Human trafficking, §§97-3-54 to 
97-3-54.9. 

J 

JACKASSES. 

Keeping in public view or 

permitting to run at large, 

§97-29-57. 

JAILS. 

Alcoholic beverages. 

Sale, possession, etc., §97-31-35. 
Assault upon officers, §97-3-7. 
Correctional employees. 

Sale, possession, etc., of alcoholic 

beverages, §97-31-35. 
Guards. 

Sale, possession or distribution of 

alcoholic beverages, §97-31-35. 
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JAILS —Cont'd 
Prison labor. 

Work release. 

Willful failure to return to jail, 
§97-9-49. 
Work release. 

Willful failure to return to jail, 
§97-9-49. 

JOINDER OF OFFENSES. 
Receiving stolen property and 
stealing. 

Not to be charged against single 
defendant in single jurisdiction, 
§97-17-70. 

JOY RIDING, §§97-17-42, 97-17-61. 

JUDGES. 

Assault and battery. 

Judges and court system personnel. 
Assault upon, §97-3-7. 
Bribing a judge, §97-9-116. 
Extortion. 

Collecting unauthorized fees, 
§97-11-33. 
Gambling. 

Disciplinary action, §97-33-3. 
Intimidation to obstruct justice, 

§97-9-55. 
Picketing or demonstrating. 

Near residence, §97-9-67. 
Purposeful avoidance of knowledge 
of offense, §97-11-35. 

JUDGMENTS AND DECREES. 
Forgery. 

Record of court judgment, §§97-21-33, 
97-21-45. 

JURISDICTION. 

Child abuse and neglect. 

Felonious abuse and/or battery of a 
child. 

Criminal prosecution, §97-5-39. 
Computer crimes and identity theft. 

Criminal action, §97-45-21. 
Contributing to the neglect or 
delinquency of a child. 
Criminal prosecution, §97-5-39. 
Crimes and offenses. 

Natural parent of illegitimate 
children. 
Multiple births, §97-29-11. 
Paternity proceedings. 

Prosecutions for multiple births, 
§97-29-11. 



JURY AND JURY TRIAL. 
Bribery. 

Bribing juror, §§97-9-5, 97-9-117. 
Juror receiving bribe, §97-9-119. 
Intimidation of juror, §§97-9-55, 

97-9-121. 
Jury tampering, §97-9-123. 
Obstruction of justice. 

Bribe receiving by a juror, §97-9-119. 
Bribing a juror, §§97-9-5, 97-9-117. 
Court officer conversing with juror, 

§97-9-57. 
Intimidating juror, §§97-9-55, 

97-9-121. 
Jury tampering, §97-9-123. 
Picketing or demonstrating near 

residence of juror, §97-9-67. 
Tampering, §97-9-123. 

JUSTICE COURTS. 
Firearms and other weapons. 

Judges. 

Persons permitted to carry deadly 
weapons, §97-37-7. 

Judges. 

Firearms and other weapons. 

Persons permitted to carry deadly 
weapons, §97-37-7. 

JUSTIFIABLE HOMICIDE, §97-3-15. 

JUVENILE DELINQUENTS. 
Firearms and other weapons. 

Possession of handgun by minor. 
Act of delinquency, §97-37-14. 

JUVENILE OFFENDERS. 
Arson. 

Places of worship. 

Eligibility for probation, §97-17-3. 
Drive-by bombings. 

Seizure of motor vehicle, §§97-3-110, 
97-3-111. 
Drive-by shootings. 

Seizure of motor vehicle, §§97-3-110, 
97-3-111. 

Shoplifting, §§97-23-94, 97-23-94.1. 
Tobacco sales to minors. 

General provisions, §§97-32-1 to 
97-32-23. 

K 

KIDNAPPING, §97-3-53. 

Abduction for purposes of marriage, 

§97-3-1. 

Custodial interference, §97-3-51. 
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KIDNAPPING —Cont'd 
Murder in commission of 
kidnapping, §97-3-19. 
Punishment, §97-3-53. 
RICO, §§97-43-1 to 97-43-11. 

KINDERGARTEN. 
Strip clubs. 

Location within certain distance of 
kindergarten, §97-29-65. 

KNIGHTS OF PYTHIAS. 
Unauthorized use of membership 
buttons, insignia, etc., §97-19-43. 

L 

LABELS. 

Pharmacists and pharmacies. 

Patient medicines, §97-31-25. 

LABOR AND EMPLOYMENT. 
Racketeer influenced and corrupt 

organizations, §§97-43-1 to 

97-43-11. 

LABOR UNIONS. 
Labor disputes. 

Preventing employment by force or 
violence, §§97-23-39, 97-23-41. 
Mass picketing by union obstructing 
or interfering with right of 
access to business or residence, 
§97-23-109. 
Picketing. 

Preventing employment by force or 
violence, §§97-23-39, 97-23-41. 

LANDLORD AND TENANT. 
Alcoholic beverage offenses. 

Shot houses, §§97-31-29, 97-31-31. 
Enticing away lessee without 
written consent, §97-23-29. 
Gambling. 

Building owners, less, etc. 

Permitting on premises, §97-33-13. 

LARCENY, §§97-17-41 to 97-17-65. 
Animal killed or wounded by train, 

§97-25-31. 
Coin-operated devices, §97-17-68. 
Credit card theft, §§97-19-13, 

97-19-29. 
Criminal conversion, §97-17-61. 
Dogs, §97-17-51. 

Electric power lines and facilities, 

§97-25-1. 
Grand larceny. 

Conduct constituting, §97-17-41. 



LARCENY —Cont'd 

Lease or rental agreement, §97-17-64. 

Livestock, §97-17-53. 

Looting, §97-17-65. 

Milk from cows, §97-17-55. 

Motor vehicles, §§97-17-41, 97-17-42. 

Negotiable instruments, §97-17-45. 

Petit larceny. 

Conduct constituting, §97-17-43. 
Possession of burglar's tools, 

§97-17-35. 
Proof of value. 

Negotiable instruments and securities, 
§97-17-45. 
Railroads. 

Stealing a train ride, §97-25-29. 
Stealing communications or signaling 

equipment, §97-25-35. 
Tickets, §97-25-11. 
Rental property, §97-17-62. 
Retail employees. 

Giving away merchandise without 
consent of merchant, §97-23-99. 
Robbery, §§97-3-73 to 97-3-83. 
Securities, §97-17-45. 
Severing crops or other 

improvements, §97-17-47. 
Shearing wool from dead sheep, 

§97-17-49. 
Tampering with utility meters, 

§97-25-3. 
Tenants in common, §97-17-63. 
Timber, §97-17-59. 
Trespass. 

Criminal conduct not amounting to 
larceny, §97-17-89. 

LAW ENFORCEMENT OFFICERS. 
Aircraft. 

Boarding aircraft with dangerous or 
deadly weapon, §97-25-55. 
Animals trained and used to assist. 
Injuring or killing public service 
animals, §97-41-23. 
Assault investigations. 

Forms to be used, §97-3-7. 
Assault upon, §97-3-7. 
Arson. 

Aggravated assault by 

injury-causing arson, §97-17-14. 
Capital murder. 

Killing public safety personnel, 
§97-3-19. 
Carrying firearms, §97-37-7. 
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LAW ENFORCEMENT OFFICERS 

—Cont'd 
Conspiracy. 

Officer as co-conspirator. 
Unavailability of entrapment as 
defense, §97-1-1. 

Dogs. 

Injuring or killing public service 
animals, §97-41-23. 
Failure to return known offenders, 

§97-11-35. 
Firearms. 

Carrying firearms, §97-37-7. 
Fleeing or eluding law enforcement 
officer in motor vehicle, §97-9-72. 
Human trafficking. 
Forfeitures. 

Disposition of proceeds, §97-3-54.7. 
Laser. 

Focusing laser at law enforcement 
officer, fire fighter or other 
emergency personnel, §97-35-49. 
Metal property purchases. 
Scrap metal dealers or other 
purchasers. 
Inspections, §97-17-71. 
Purposeful avoidance of knowledge 

of offense, §97-11-35. 
Recordation of documents. 

False instrument offered for recording. 
Public servants. 

Offering false instruments for 
recording against public 
servants, §97-7-73. 
Scrap metal dealers or other 
purchasers. 
Metal property purchases. 
Inspections, §97-17-71. 
Shooting near street or highway. 
Self-defense exception, §97-15-13. 

LEADER ANIMALS. 

Harassment of leader dogs, §97-41-21. 

LEASES. 

Theft of rental property, §97-17-62. 
Theft under lease or rental 
agreement, §97-17-64. 

LEASES OF GOODS, UCC. 
Theft under lease or rental 
agreement, §97-17-64. 

LEGISLATURE. 

Assault upon legislator, §97-3-7. 

Attempting to prevent meetings, 

§97-7-45. 



LEGISLATURE —Cont'd 
Bills or resolutions. 

Altering after passage, §97-7-51. 

Altering before passage, §97-7-49. 
Bribery, §§97-7-53, 97-7-55. 

Legislative members, §§97-7-53, 
97-7-55. 
Crimes and offenses. 

Obstruction of legislative process, 
§§97-7-45 to 97-7-57. 
Disturbing proceedings, §97-7-47. 
Influence peddling, §97-7-57. 
Lobbying. 

Influence peddling, §97-7-57. 
Preventing meetings, §97-7-45. 

LETTERS. 

Threatening letter demanding 
money or property, §97-3-81. 

Threats and intimidation by letter 
or notice, §97-3-85. 

LEVEES AND LEVEE DISTRICTS. 
Crimes involving levees. 

Cutting, mutilating or disfiguring, 

§97-15-23. 
Damaging or injuring levees, 

§97-15-21. 
Depositing woodpiles, refuse, garbage 

or dead animals on levees, 

§97-15-21. 
Excavating dirt or sand, §97-15-23. 
Fence, gate or cattle gap erected by 

district. 

Breaking, destroying, leaving open, 
§97-15-21. 
Hunting or target practice upon 

mainline structure, §97-15-27. 
Maliciously cutting, breaking, injuring 

or destroying, §97-15-25. 
Trespass, §97-15-23. 
Hunting or shooting across streets 
and highways, §97-15-13. 

LICENSES AND PERMITS. 
Alcoholic beverage offenses. 

Violation of permits requirements, 
§97-31-7. 
Carrying deadly weapon. 

Permit, §97-37-7. 
Firearms and other weapons. 

Permit to carry, §97-37-7. 
Forgery, §§97-21-33, 97-21-35. 
Human trafficking. 
Enterprise liability. 

Injunctions and other relief, 
§97-3-54.6. 
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LICENSES AND PERMITS —Cont'd 
Military affairs. 

Special license for public drill or 
parade, §97-7-61. 
Practice of profession without 

license, §97-23-43. 
Tobacco sales to minors. 

Retail sales permits, §97-32-19. 
Disciplinary action, §97-32-17. 
Habitual violations, §97-32-5. 
Unlicensed practice of profession, 
§97-23-43. 

LIENS. 

Agricultural products. 

Removing products from premises 
subject to lien, §97-17-73. 
Cruelty to animals. 
Animal medical and boarding costs, 
§97-41-2. 

Removing personal property subject 
to lien, §§97-17-75, 97-17-77. 

LIFE IMPRISONMENT WITHOUT 

PAROLE. 
Capital murder, §97-3-21. 

LIGHTHOUSES. 

Destroying property, etc., §97-35-21. 

LIGHT WINE AND BEER. 
Adult allowing party at private 
residence or private premises 
where minor obtains alcoholic 
beverages, §97-5-49. 
Minors. 

Adult allowing party at private 
residence or private premises 
where minor obtains alcoholic 
beverages, §97-5-49. 

LIMITATION OF ACTIONS. 
Racketeer influenced and corrupt 
organizations. 

Civil proceedings, §97-43-9. 
Trademarks and recording 
violations. 

Civil forfeiture proceedings, 
§97-21-101. 

LITTERING. 

Assessment for littering on highway 
with trash likely to cause fire, 

§97-15-29. 
Beaches. 

Breakable containers or injurious 
debris, §97-27-9. 
Highways. 

Littering with trash likely to cause 
fire, §97-15-29. 



LITTERING —Cont'd 
Highways — Cont'd 

Tacks, glass, or other injurious 
material, §97-15-31. 

LIVESTOCK. 

Cruelty to animals, §§97-41-1 to 

97-41-23. 
Fraudulent conduct to obtain 

livestock. 

Crime, §97-17-53. 
Larceny. 

Shearing wool from dead sheep, 

§97-17-49. 
Stealing milk from cows, §97-17-55. 
Milk cows. 

Stealing milk from cows, §97-17-55. 
Railroad offenses. 

Driving livestock on track, §97-25-7. 
Registering animal falsely, §97-19-49. 
Shooting near dwelling house. 
Causing damage to property, 

domesticated animal or livestock, 
§97-37-30. 

Shooting or hunting near highways. 

Lawful protection of livestock, 
§97-15-13. 

LIVESTOCK AND ANIMAL 

DISEASES. 
Burial of diseased animals, §97-27-3. 
Exposing animal with infectious 

disease, §97-27-5. 
Glanders or farcy exposure. 

Failure to report, §97-27-7. 
Quarantine. 

Failure to confine and segregate 
diseased animals, §97-27-3. 
Glanders or farcy animals, §97-27-7. 
Selling animal with infectious 

disease, §97-27-5. 
Using animal with infectious 
disease, §97-27-5. 

LOBBYISTS AND LOBBYING. 
Legislature. 

Influence peddling, §97-7-57. 

LOCAL GOVERNMENTS. 
Forgery of public seal, §§97-21-33, 

97-21-47. 
Metal property purchases. 

Ordinances, authority to enact, 
§97-17-71. 
Treasury warrants. 

Forgery, §§97-21-33, 97-21-61. 
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LOOTING, §97-17-65. 
Dual prosecution for larceny or 
burglary, §97-17-65. 

LORD'S SUPPER. 
Religious exception to alcoholic 
beverage prohibition, §97-31-33. 

LOTTERIES, §§97-33-31 to 97-33-47. 
Advertising, §§97-33-33 to 97-33-37. 
Agents. 

Acting as agent for lottery, §97-33-47. 
Buying tickets, §97-33-41. 
Office pools, §97-33-31. 
Office raffles, §97-33-49. 
Putting on lottery, §97-33-31. 
Raffles, §97-33-49. 
Railroad companies, §97-33-43. 
RICO, §§97-43-1 to 97-43-11. 
Sale of tickets, §97-33-39. 
Steamboats, §97-33-45. 
Tickets, §§97-33-39, 97-33-41. 

M 

MAGAZINES. 
Editorial staff. 

Failure to print names in publication, 
§97-23-35. 

MAIL CARRIERS. 

Firearms and other weapons. 

Possession of weapons on school 
property. 
Exception to prohibition, §97-37-17. 

MAIL FRAUD, §97-19-83. 

MALICIOUS MISCHIEF, §§97-17-39, 

97-17-67. 
Railroad cars, §97-25-27. 
Trains, §97-25-27. 

MANHOLE COVERS. 
Scrap metal sales and purchases, 
prohibited acts, §97-17-71. 

MANSLAUGHTER, §§97-3-25 to 

97-3-47. 
Child homicide. 

Conduct constituting, §97-3-25. 
Criminal negligence, §§97-3-25, 

97-3-39 to 97-3-43. 
Culpable negligence, §97-3-47. 
Driving while intoxicated, §97-3-47. 
Drunken doctor or medical 

personnel, §97-3-39. 
Felony murder, §97-3-27. 
Involuntary manslaughter, §§97-3-25, 

97-3-33, 97-3-35. 



MANSLAUGHTER —Cont'd 
Misdemeanor homicide, §97-3-29. 
Negligent operation of motor 

vehicle, §97-3-47. 
Overloading boat or vessel, §§97-3-25, 

97-3-41. 

Owner of dangerous animal, 

§97-3-45. 
Sentencing, §97-3-25. 
Steamboat or railroad engine. 
Ignorant or negligent management, 
§§97-3-25, 97-3-43. 
Tree spiking, §97-3-93. 
Unborn child, §97-3-37. 
Unnecessary force to repel felony or 
unlawful act, §97-3-31. 

MARRIAGE. 

Abduction for purposes of marriage, 

§97-3-1. 

Bigamous marriages, §§97-29-13, 
97-29-15. 

Enticing child for marriage, §97-5-5. 
Human trafficking generally, §§97-3-54 
to 97-3-54.9. 
False personation. 

Personating another to marry, 
§97-19-33. 

MASONS. 

Unauthorized use of membership 
buttons, insignia, etc., §97-19-43. 

MASS. 

Disturbance of worship service, 

§97-35-17. 

MAYHEM, §97-3-59. 

MEAT AND MEAT PRODUCTS. 
Dead, diseased and unclean animals. 

Selling as human food, §97-27-19. 
Selling meat of animal not 
slaughtered, §97-27-15. 

MEDICAID. 

Dual prosecutions, §97-19-71. 

MEDICAID FRAUD. 

Fraudulent devices and schemes to 

acquire medicaid, §97-19-71. 
Restitution, §97-19-71. 
RICO, §§97-43-1 to 97-43-11. 

MEDICAL EXAMINERS. 
Extortion. 

Collecting unauthorized fees, 
§97-11-33. 
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MENTAL HEALTH. 
Firearms and other weapons. 

Discharge from court-ordered 
treatment. 
Petition to remove firearm disability, 
§97-37-5. 

Fondling of mentally defective or 
incapacitated persons, §97-5-23. 

MERCY KILLING. 
Assisted suicide, §97-3-49. 

METAL PROPERTY. 
Air conditioner evaporator coils or 
condensers. 

Sales for scrap, §97-17-71.2. 
Defined, §97-17-71. 
Interstate transportation of metal 

property, §97-17-71. 
Scrap metal dealers. 

Purchases, §§97-17-71 to 97-17-71.2. 

METERS. 
Public utilities. 

Tampering with, §97-25-3. 

MILITARY. 
Elections. 

Armed troops brought near election 
place, §97-13-29. 

MILITARY ORDER OF THE 
FOREIGN WARS OF THE 
UNITED STATES. 

Unauthorized use of membership 
buttons, insignia, etc., §97-19-43. 

MILK COWS. 

Stealing milk from cows, §97-17-55. 
MINISTERS. 

Alcoholic beverage exception to 

prohibition, §97-31-33. 
Sexual battery, §§97-3-95 to 97-3-104. 
Fondling of children or handicapped 
persons, §97-5-23. 

MINORS. 

Tobacco sales to minors, §§97-32-1 to 
97-32-23. 

MISSISSIPPI ADULT TOBACCO 
USE ON EDUCATIONAL 
PROPERTY ACT OF 2000, 

§§97-32-25 to 97-32-29. 

MISSISSIPPI CARJACKING ACT, 

§§97-3-113 to 97-3-117. 

MISSISSIPPI DOG AND CAT 
PROTECTION LAW OF 2011, 

§97-41-16. 



MISSISSIPPI STREET GANG ACT, 

§§97-44-1 to 97-44-19. 

MOBILE PHONES. 

Wrongful access to 

telecommunications messages by 
cellular phone, §97-25-49. 

MODEL AIRPLANE GLUE. 
Glue sniffing, §97-27-33. 

MONEY. 

C ount erf eit ing. 

Gold and silver coins, §§97-21-13 to 
97-21-17. 

Uttering counterfeit coin, §§97-21-33, 
97-21-59. 
Human trafficking. 

Forfeitures, §97-3-54.7. 

MONEY LAUNDERING, §97-23-101. 

MOONSHINE, §§97-31-19 to 97-31-23. 

MORTGAGES AND DEEDS OF 

TRUST. 
False pretenses. 

Selling property previously sold or 
encumbered, §97-19-51. 
Fraud. 

Residential mortgage fraud, 
§97-23-107. 
Residential mortgage fraud, 
§97-23-107. 

MOTION PICTURES. 
Operating unauthorized audiovisual 
recording device in theater, 

§97-23-92. 

MOTOR CARRIERS. 
Conspiracy to impede, §97-25-43. 
Obstructing or impeding by 

intimidation, force or violence, 

§97-25-45. 

MOTOR VEHICLE GRAND 

LARCENY, §§97-17-41, 97-17-42. 

MOTOR VEHICLES. 
Bad checks. 

Transactions involving motor vehicles, 
§97-19-57. 
Burglary, §97-17-33. 
Catalytic converters. 
Scrap metal dealers. 
Metal property purchase 
transactions generally, 
§§97-17-71 to 97-17-71.2. 
Criminal conversion, §97-17-61. 
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MOTOR VEHICLES —Cont'd 
Drive-by shootings or bombings. 

Seizure of motor vehicles, §§97-3-110, 
97-3-111. 
Forfeiture. 

Drive-by shootings or bombings, 
§§97-3-110, 97-3-111. 
Grand larceny, §§97-17-41, 97-17-42. 
Human trafficking. 

Forfeitures, §97-3-54.7. 
Hydraulic brake fluid. 

Sale of inferior quality, §97-35-19. 
Joy riding, §§97-17-42, 97-17-61. 
Larceny, §§97-17-41, 97-17-42. 

Criminal conversion, §97-17-61. 
Petit larceny. 

Leaving premises of establishment at 
which motor fuel dispensed 
without paying, §97-17-43. 
Racketeer influenced and corrupt 
organizations. 
Seizure and forfeiture of property, 
§97-43-11. 
Railroad offenses. 

Driving vehicle on track, §97-25-7. 
Theft. 

Criminal conversion, §97-17-61. 
Grand larceny, §§97-17-41, 97-17-42. 

MOTOR VEHICLE THEFT. 
Carjacking, §§97-3-113 to 97-3-117. 
Grand larceny, §§97-17-41, 97-17-42. 

MOTOR VEHICLE TITLING. 
Racketeer influenced and corrupt 
organizations. 

Seizure and forfeiture of property, 
§97-43-11. 

MOUNTAIN DEW, §§97-31-19 to 
97-31-23. 

MUNICIPALITIES. 
Impersonating municipal officer or 

employee, §§97-7-43, 97-7-44. 
Metal property purchases. 

Ordinances, authority to enact, 
§97-17-71. 
Scrap metal dealers or other 
purchasers. 

Metal property purchases. 

Ordinances, authority to enact, 
§97-17-71. 

MURDER, §§97-3-19 to 97-3-23. 
Attempted murder, §97-1-7. 
Capital murder, §97-3-19. 
Conspiracy to commit, §97-1-1. 



MURDER —Cont'd 
Capital murder — Cont'd 

Penalty, §97-3-21. 
Commission of a felony, §97-3-19. 
Conduct constituting, §97-3-19. 
Conspiracy to commit murder, 

§97-1-1. 
Dueling. 

Death following duels fought out of 
state, §97-3-23. 
Elected official, §97-3-19. 
Felonious assault and battery, 

§97-3-19. 
Felony murder, §97-3-19. 
First degree murder, §97-3-19. 

Penalty, §97-3-21. 
Killing by bomb or explosive device, 
§97-3-19. 

Killing peace officer or fireman, 

§97-3-19. 
Penalty, §97-3-21. 
Second degree murder, §97-3-19. 
Penalty, §97-3-21. 

MUSIC MACHINES. 
Exception to gambling devices 
prohibition, §97-33-7. 

N 

NAVIGABLE WATERS. 
Obstructing waterways, §§97-15-43, 
97-15-45. 

NAVIGATION LIGHTS. 
Extinguishing, etc., §97-35-21. 

NECROPHILIA, §97 29 59 

NEGLIGENCE. 

Culpable negligence, §§97-3-25, 

97-3-47. 
Manslaughter. 

Negligent operation of vehicle, 
§§97-3-25, 97-3-47. 

NEGOTIABLE INSTRUMENTS. 
Bad checks. 

Generally, §§97-19-55 to 97-19-81. 
Counterfeit bank notes and other 
instruments, §§97-21-33, 97-21-37, 
97-21-49. 
False pretenses. 

Using false negotiable instrument, 
§97-19-41. 
Forgery. 

Making and uttering instrument in 
own name with intent to defraud, 
§§97-21-29, 97-21-33. 
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NEGOTIABLE INSTRUMENTS 

— Cont'd 
Forgery — Cont'd 

United States treasury notes, 

§§97-21-13, 97-21-33, 97-21-49. 
Human trafficking. 

Forfeitures, §97-3-54.7. 
Larceny, §97-17-45. 
Robbery, §97-3-83. 

NEWBORNS. 
Breast feeding. 

Breach of the peace. 

Exception, §97-35-15. 
Disorderly conduct. 

Exceptions, §97-35-7. 
Indecent exposure. 

Exceptions, §§97-29-31, 97-35-11. 

NEWSPAPERS. 
Editorial staff. 

Failure to print names in publication, 

§97-23-35. 
Lotteries. 
Advertising prohibition, §§97-33-35, 

97-33-37. 

NICOTINE. 

Alternative nicotine products. 

Minors. 

Distribution of alternative nicotine 
products to minors, §97-32-51. 

NITROGLYCERINE. 

Unlawful possession of explosives, 

§97-37-23. 

NITROGLYCERINE CAPS. 
Unlawful possession of explosives, 

§97-37-23. 

NOISE. 
Disturbances. 

Explosives, noises or offensive conduct, 
§97-35-9. 

NOTICE. 
Bad checks. 

Return undelivered notice as evidence 

of intent to defraud, §97-19-57. 
Statement of reason for dishonor, 

§97-19-63. 
Statutory notice of unpaid check, 

§97-19-57. 
When notice not required, §97-19-61. 
Credit card fraud. 

Revocation of credit card or credit 

device, §97-19-31. 
Criminal forfeitures. 

Motor vehicles used in drive-by 

shootings or bombings, §97-3-111. 



NOTICE —Cont'd 

Racketeer influenced and corrupt 
organizations. 

Seizure and forfeiture of property, 
§97-43-11. 
Tobacco sales to minors. 

Attorney general notification of 
retailer violation, §97-32-5. 

NUCLEAR SABOTAGE, §97 25 57. 

NUDITY. 
Strip clubs. 

Location within certain distance of 
church, school, kindergarten, or 
courthouse, §97-29-65. 

NUISANCES. 
Bridges. 

Failure to keep road, etc., in repair, 
§97-15-51. 
Ferries. 

Failure to keep road, etc., in repair, 
§97-15-51. 
Highways. 

Failure to keep road, etc., in repair, 
§97-15-51. 
Streetgangs. 
Unlawful use of private buildings, 
§97-44-15. 
Streets and alleys. 

Failure to keep road, etc., in repair, 
§97-15-51. 

O 

OBSCENITY AND PORNOGRAPHY, 

§§97-29-101 to 97-29-109. 
Cable TV exemption, §97-29-107. 
Child pornography. 

Exploitation of children, §97-5-33. 
Conduct constituting, §97-29-101. 
Definitions, §97-29-103. 
Dissemination of sexually oriented 
material to minors, §97-5-27. 
Human trafficking generally, §§97-3-54 
to 97-3-54.9. 
Distribution of obscene materials or 

performances, §97-29-101. 
Distribution of unlawful sexual 

devices, §97-29-105. 
Exemption from prosecution. 
Professions and occupations, 
§97-29-107. 
Exploitation of children, §97-5-33. 
Penalties, §97-29-109. 



1439 



Index 



OBSCENITY AND PORNOGRAPHY 

—Cont'd 
Physician and psychologist 

exemption, §97-29-107. 
Prosecutor's bond, §§97-29-101, 

97-29-105. 
Public display of sexually oriented 

material, §97-5-29. 

OBSTRUCTING ACCESS TO 
EMERGENCY ASSISTANCE, 

§97-35-51. 

OBSTRUCTING WATERWAYS, 

§§97-15-39 to 97-15-45. 

OBSTRUCTION OF JUSTICE, 

§§97-9-101 to 97-9-129. 
Bribing a judge, §97-9-116. 
Court officer conversing with juror, 

§97-9-57. 
Definitions, §97-9-101. 
Evidence tampering, §97-9-125. 
Hindering prosecution. 
First degree, §97-9-105. 
Rendering criminal assistance. 

What constitutes, §97-9-103. 
Second degree, §97-9-107. 
Intimidating judge, juror, witness, 
etc., §§97-9-55, 97-9-113, 97-9-121. 
Judges. 

Bribing a judge, §97-9-116. 
Jurors. 
Bribery. 

Bribing a juror, §§97-9-5, 97-9-117. 
Receipt of bribe by juror, §97-9-119. 
Intimidating a juror, §97-9-121. 
Jury tampering, §97-9-123. 
Penalties, §97-9-129. 
Picketing or demonstrating, 

§§97-9-63, 97-9-67. 
Retaliation against public servant or 

witness, §97-9-127. 
Tampering with a witness, §97-9-115. 
Tampering with physical evidence, 

§97-9-125. 
Witnesses. 
Bribery. 

Bribing witness, §97-9-109. 
Receipt of bribe by witness, 
§97-9-111. 
Intimidating a witness, §97-9-113. 
Retaliation against public servant or 

witness, §97-9-127. 
Tampering with a witness, §97-9-115. 

OFFENSIVE LANGUAGE. 
Disturbance in public place, 

§97-35-13. 



OFFICE LOTTERIES, §97-33-31. 

OFFICE RAFFLES, §97-33-49. 

OLEOMARGARINE. 
Labeling violation, §97-23-37. 

ONLINE IMPERSONATION, 

§97-45-33. 

ORAL SEX, §97-29-59. 

ORGANIZED CRIME. 
RICO, §§97-43-1 to 97-43-11. 
Street gangs, §§97-44-1 to 97-44-19. 

P 

PANHANDLERS. 

Tramps, §§97-35-29 to 97-35-35. 

Vagrants, §§97-35-37 to 97-35-43. 

PARADES. 
Court officers. 

Restrictions on picketing and parades 
near residence of court officer, 
§97-9-67. 
Military affairs. 

Special license for public drill or 
parade, §97-7-61. 

PARDONS. 
Deadly weapons. 

Removal of prohibition against 
possession, §97-37-5. 

PARENT AND CHILD. 
Alcoholic beverages. 

Adult allowing party at private 
residence or private premises 
where minor obtains alcoholic 
beverages, §97-5-49. 
Child labor. 

Enticing away minor without written 
consent of parent, §97-23-29. 
False pretenses. 

Substituting child to deceive parent or 
guardian, §97-19-53. 
Firearms and other weapons. 
Parent permitting minor to possess, 
§97-37-15. 

Fondling of children or handicapped 

persons, §97-5-23. 
Illegitimate children. 

Misdemeanor, second or subsequent 
birth, §97-29-11. 
Incest. 

Adultery and fornication prohibited, 
§97-29-5. 
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PARENT AND CHILD —Cont'd 
Incest — Cont'd 
Divorce. 

Divorced couple prohibited from 
cohabitation or copulation, 
§97-29-29. 
Marriage prohibited. 

Crime of incestuous marriage, 
§97-29-27. 
Sexual battery, §§97-3-95 to 97-3-104. 
Shoplifting. 

Recovery of civil damages from 

parents or guardians, §97-23-96. 

PARKING. 
Meters. 

Theft of coins, §97-17-68. 

PARKING METERS. 
Theft of coins, §97-17-68. 

PAROLE. 

Alcoholic beverages. 

Offenses. 

Ineligibility for parole, §97-31-35. 
Good time, forfeiture. 

Prison escapees, §97-9-45. 

PARTIES. 
Street gangs. 

Civil proceedings, §97-44-5. 

PARTNERSHIPS. 
Champerty and maintenance, 

§§97-9-11 to 97-9-23. 
Human trafficking. 

Enterprise liability, §97-3-54.1. 

Definition of enterprise, §97-3-54.4. 
Injunctions and other relief, 
§97-3-54.6. 
Prostitution. 

Promoting prostitution. 

Punishment for corporations, 
partnerships, etc, §97-29-51. 

PATERNITY PROCEEDINGS. 
Jurisdiction over actions. 

Multiple births of illegitimate children, 
§97-29-11. 
Multiple births of illegitimate 
children. 

Criminal jurisdiction, §97-29-11. 
Venue of actions. 

Multiple births of illegitimate children, 
§97-29-11. 

PATRIOTIC ORGANIZATIONS. 
False pretenses. 

Unauthorized use of membership 
buttons, insignia, etc., §97-19-43. 



PAWNBROKERS AND PAWNSHOPS. 
Pirated recordings, contraband, 

§97-23-91. 

PAYMENT FOR PROSECUTION, 

§§97-9-11 to 97-9-23. 

PAY TELEPHONES. 
Theft of coins, §97-17-68. 

PEACE BONDS. 
Dueling. 

Arrest of participants, §97-39-9. 

PEDESTRIANS. 
Interference with walkways, 

§97-35-23. 
Sidewalks. 

Interference with walkways, 

§97-35-23. 
Littering with tacks, glass or other 

damaging objects, §97-15-31. 

PEDIGREE. 
False pretenses. 

Giving false pedigree, §97-19-49. 

PEEPING TOM, §97-29-61. 
Photographing or filming another 
without permission, §97-29-63. 

PERJURY, §§97-9-59 to 97-9-63. 
Bribery to procure perjury, §97-9-65. 
Conduct constituting, §97-9-59. 
Penalty, §§97-9-61 to 97-9-65. 

Subornation of perjury, §97-9-63. 
Subornation of perjury, §97-9-63. 

PERSONAL PROPERTY. 
Arson. 

Third degree arson. 

Burning personal property, §97-17-7. 
False pretenses. 

Selling property previously sold or 
encumbered, §97-19-51. 
Human trafficking. 

Forfeitures, §97-3-54.7. 
Leases. 

Theft under lease or rental agreement, 
§97-17-64. 
Liens. 

Removing personal property subject to 
lien, §§97-17-75, 97-17-77. 
Racketeer influenced and corrupt 
organizations. 

Seizure and forfeiture of property, 
§97-43-11. 

PERSONAL PROPERTY LEASES. 
Theft under lease or rental 
agreement, §97-17-64. 



1441 



Index 



PERSONS WITH DISABILITY. 
Children with disabilities. 

Fondling a handicapped child, 
§97-5-23. 

PETITIONS. 
Forfeitures. 

Trademarks and recordings violations. 
Civil forfeiture, §97-21-103. 
Racketeer influenced and corrupt 
organizations. 
Seizure and forfeiture of property, 
§97-43-11. 
Trademarks and recordings 
violations. 
Civil forfeiture, §97-21-103. 

PETIT LARCENY, §97 17 43. 

PETS. 

Cruelty to animals, §§97-41-1 to 

97-41-23. 
Shooting near dwelling house. 

Causing damage to property, 

domesticated animal or livestock, 
§97-37-30. 

PHARMACISTS AND PHARMACIES. 
Alcoholic beverage offenses. 

Exception for druggists, §97-31-33. 
Patient medicines, §97-31-25. 
Sale, §§97-31-37 to 97-31-45. 
Labeling. 

Patient medicines, §97-31-25. 
Patient medicines, §97-31-25. 
Poisons, §§97-27-25 to 97-27-29. 
Regulated sales and gifts of poison, 
§97-27-21. 
Sale of alcohol by druggists, 
§§97-31-37 to 97-31-45. 
Druggists filing fee permitted, 

§97-31-43. 
Medicinal purposes, §§97-31-37, 

97-31-39. 
Patient medicines, §97-31-25. 
Penalty for violations, §97-31-45. 
Physician's certificate, §97-31-39. 
Reporting requirements, §97-31-43. 
Retail and wholesale sales permitted, 

§97-31-37. 
Wine for sacramental purposes, 
§97-31-41. 
Unlicensed practice, §97-23-43. 

PHOTOGRAPHS. 
Film processors. 

Sex crimes against minors, mandatory 
reporting, §97-5-51. 



PHOTOGRAPHS —Cont'd 
Peeping Tom law. 

Photographing or filming another 
without permission, §97-29-63. 

PHYSICAL THERAPISTS. 

Fondling of children or handicapped 

persons, §97-5-23. 
Sex crimes against minors, 

mandatory reporting, §97-5-51. 
Sexual battery, §§97-3-95 to 97-3-104. 

PHYSICIAN-PATIENT PRIVILEGE. 
Child abuse and neglect. 

Privilege inapplicable, §97-5-39. 

PHYSICIANS AND SURGEONS. 
Abortion. 

Generally, §§97-3-3 to 97-3-5. 
Unlicensed, practicing physician, 
§97-3-3. 
Children and minors. 

Sex crimes against minors, mandatory 
reporting, §97-5-51. 
Fondling of children or handicapped 

persons, §97-5-23. 
Manslaughter. 

Unintentional homicide by drunken 
doctor, §§97-3-25, 97-3-39. 
Obscenity. 

Physician and psychologist exemption, 
§97-29-107. 
Privileged communications. 
Child abuse and neglect. 

Privilege inapplicable, §97-5-39. 
Sex crimes against minors, 

mandatory reporting, §97-5-51. 
Sexual battery, §§97-3-95 to 97-3-104. 
Unlicensed practice, §97-23-43. 

PICKETING. 

Interfering with access to 

government buildings, §97-7-63. 

Judges, jurors, witnesses or court 
officers, §97-9-67. 

Mass picketing by union obstructing 
or interfering with right of 
access to business or residence, 
§97-23-109. 

PIMPS. 
Vagrants. 

Generally, §§97-35-37 to 97-35-43. 

PIRACY OF RECORDINGS, 

§§97-23-87 to 97-23-92. 
Civil forfeiture. 

Aggrieved persons may institute 
proceedings, §97-21-101. 



1442 



Index 



PIRACY OF RECORDINGS —Cont'd 
Civil forfeiture — Cont'd 
Answer by owner of seized property. 

Filing, time, §97-21-103. 
Attorney general, district attorneys, 

state agencies may institute 

proceedings, §97-21-101. 
Burden of proof that property subject 

to forfeiture, §97-21-103. 
Disposition of forfeited property, 

§97-21-103. 
Hearing on petition for forfeiture, 

§97-21-103. 
Intervention by attorney general, 

§97-21-101. 
Other remedies not precluded, 

§97-21-101. 
Petition for forfeiture when property 

seized. 

Filing, venue, service, §97-21-103. 
Proceeds, disposition, §97-21-103. 
Prompt institution of proceedings. 

Property seized, §97-21-103. 
Property subject to forfeiture, 

§97-23-89. 
Record owner of property or holder of 
security interest. 
Service of petition on, §97-21-103. 
Seizure of property upon process, 

§97-21-101. 
Seizure of property without process, 

§97-21-101. 
Service of petition for forfeiture, 

§97-21-103. 
Statute of limitations, §97-21-101. 
Time period for commencing, 

§97-21-101. 
Who may institute proceedings, 
§97-21-101. 
Confiscation of illegal recordings, 

§97-23-91. 
Motion picture theaters. 

Operating audiovisual recording 
device, §97-23-92. 
Private causes of action, §97-23-91. 
Sale or distribution without display 
of manufacturer information, 
§97-23-89. 
Unauthorized copying or sale, 
§97-23-87. 

PISTOLS. 
Air pistols. 

Student possession of weapons. 

Exception to prohibition, §97-37-17. 



PISTOLS —Cont'd 
Toy pistols. 

Sale prohibition, §97-37-33. 

PLEADINGS. 

Forgery, §§97-21-33, 97-21-35. 
Unauthorized use or signing of 
another's name, §97-21-51. 
Racketeer influenced and corrupt 
organizations. 
Seizure and forfeiture of property, 
§97-43-11. 
Street gangs. 

Civil proceedings, §97-44-7. 

POISONING CHILD. 
Felonious abuse and/or battery of a 
child, §97-5-39. 

POISONING WITH INTENT TO 
KILL OR INJURE, §§97-3-61, 
97-3-63. 

POISONS. 

Arsenic, §§97-27-25 to 97-27-29. 
Failure to mix with soot or indigo, 
§97-27-25. 
Druggists. 

Regulated sales and gifts of, §97-27-21. 
Glue sniffing, §97-27-33. 
Labeling violations, §§97-23-29, 
97-27-23. 

Sales to minors, §§97-27-31, 97-27-33. 
Unlawful glue sales to minors, 

§97-27-33. 
Use in embalming fluid, §97-27-27. 
Violation of provisions, §97-27-29. 

POLICE. 

Human trafficking. 

Forfeitures. 

Disposition of proceeds, §97-3-54.7. 
Recordation of documents. 

False instrument offered for recording. 
Public servants. 

Offering false instruments for 
recording against public 
servants, §97-7-73. 

POLICE DOGS. 

Injuring or killing public service 
animals, §97-41-23. 

POOL ROOMS. 

Allowing minors on premises, 

§97-5-11. 

PORNOGRAPHY. 
Obscenity generally, §§97-29-101 to 
97-29-109. 
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POSSESSION OF BURGLAR'S 
TOOLS, §97-17-35. 

POSTERS. 
Lotteries. 

Advertising prohibition, §97-33-33. 

PREGNANCY. 

Intentional injury to pregnant 

woman, §97-3-37. 
Miscarriage. 

Unlicensed, practicing physician, 
§97-3-3. 

PRESUMPTION OF DEATH. 
Bigamy defense, §97-29-15. 

PRESUMPTIONS. 
Bad check. 

Fraudulent intent, §97-19-57. 
Children and minors. 

Birth of child to minor under 16. 
Sex crimes against minor, §97-5-51. 
Cruelty to animals. 

Guide, leader, hearing, service, 
support dog. 
Harassment, conduct constituting, 
§97-41-21. 

Death. 

Bigamy defense, §97-29-15. 
Guide, leader, hearing, service, 
support dog. 

Harassment, conduct constituting, 
§97-41-21. 

Rape. 

Chaste character of victim, §97-3-69. 
Shoplifting. 
Intent to steal merchandise, §97-23-93. 

PRINCIPAL AND INCOME LAW. 
Trustees of state institutions. 

Incurring liability in excess of income, 
§97-11-51. 

PRISONS AND PRISONERS. 
Alcoholic beverages. 

Sale, possession, etc., §97-31-35. 
Civilians with supervisory or 
custodial authority. 

Sexual acts with offenders, prohibited, 
§97-3-104. 
Correctional officers. 

Diseases, criminal exposure to, 

§97-27-14. 
Sale, possession, etc., of alcoholic 

beverages, §97-31-35. 
Sexual battery by correctional 

personnel, §97-3-104. 



PRISONS AND PRISONERS —Cont'd 
Diseases, criminal exposure of 

another to, §97-27-14. 
Employees. 

Correctional officers. 
Alcoholic beverages, sale or 
possession, §97-31-35. 
Endangerment by bodily substance, 

§97-27-14. 
Escape of prisoners, §§97-9-25 to 
97-9-49. 

Murder by prisoner under sentence 
of life imprisonment, §97-3-19. 

Sexual battery by correctional 
personnel, §97-3-104. 

PRISON TERMS. 
Abduction. 

Taking for purposes of marriage, 
§97-3-1. 
Abortion. 

Advertisement or sale of drugs or 
instruments, §97-3-5. 
Accessories after the fact, §97-1-5. 
Adulterated and misbranded food, 

§97-27-1. 
Adultery, §§97-29-1 to 97-29-9. 
Advertising. 

Lotteries, §§97-33-33 to 97-33-37. 
Pulling down advertisements, 
§97-23-5. 

Advocating violent overthrow of 

government, §97-7-71. 
Agents. 

Acting as agent for lottery, §97-33-47. 
Aggravated assault, §97-3-7. 
Aggravated domestic violence, 

§97-3-7. 
Air piracy, §97-25-55. 

Assault with intent to commit air 
piracy, §97-25-55. 
Alcoholic beverage offenses. 
Consignment delivery of alcohol or 
wine. 

False affidavit, §97-31-15. 
Correctional facilities, §97-31-35. 
General penalty provision, §97-31-53. 
Ginger preparations, §97-31-11. 
Moonshining, §§97-31-21, 97-31-23. 
Refusal to testify after witness 

immunity, §97-31-51. 
Sale of alcohol by druggists, §97-31-45. 
Shot houses, §§97-31-27, 97-31-31. 
Animal and livestock diseases. 
Selling diseased animals, §97-27-5. 
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PRISON TERMS —Cont'd 
Arrests. 

Resisting or obstructing arrest, 
§97-9-73. 
Arson. 

Aggravated assault upon fire fighters, 
law enforcement officers or 
emergency medical personnel. 
Injury-causing arson, §97-17-14. 
First degree arson. 

Burning dwelling house or 
outbuilding, §97-17-1. 
Places of worship, §97-17-3. 
Fourth degree arson, §97-17-9. 
Insured property, §97-17-11. 
Second degree arson. 

Burning other buildings or 
structures, §97-17-5. 
Third degree arson, §97-17-7. 
Willfully or negligently firing woods, 
marsh, etc., §97-17-13. 
Assisted suicide, §97-3-49. 
Attempts. 

Murder, §97-1-7. 
Baby buying or selling, §97-3-52. 
Bad checks, §97-19-67. 
Bailiffs. 
Contempt. 

Conversing with jurors, §97-9-57. 
Bigamy, §97-29-13. 
Bioterrorism. 

Introduction of harmful substances, 
§97-27-12. 
Bonds, surety. 
Approving worthless official bond, 
§97-11-9. 
Boundary landmarks. 

Altering or destroying, §97-17-15. 
Brands and marks. 
Saw-log brands. 
Altering or defacing, §97-17-17. 
Bribery. 

Arbitrators, §97-9-5. 
Athletic contests, §97-29-17. 
Commercial bribery, §97-9-10. 
Compounding or concealing crime, 

§§97-9-7, 97-9-9. 
Election bribery, §§97-13-1, 97-13-3. 
Highway commission members and 

employees, §97-15-3. 
Judges, §97-9-116. 
Jurors, §97-9-5. 

Legislative member, §§97-7-53, 

97-7-55. 
Perjury, §97-9-65. 



PRISON TERMS —Cont'd 
Bribery — Cont'd 

Public or private officials, §§97-11-11, 

97-11-13. 
Referees, §97-9-5. 
Burglary. 

Boats and other vessels, §97-17-33. 
Breaking inner door of dwelling by one 

lawfully on premises, §97-17-29. 
Breaking out of dwelling, §97-17-25. 
Home invasion, §97-17-23. 
Inhabited dwelling, §97-17-23. 
Motor vehicles, §97-17-33. 
Nighttime breaking while armed with 

deadly weapon, §97-17-23. 
Possession of burglar's tools, 

§97-17-35. 
Railroad cars, §97-17-33. 
Safecracking, §97-17-37. 
Capital murder, §97-3-21. 

Conspiracy to commit, §97-1-1. 
Capitol complex. 

Defacing capitol building, §97-7-9. 
Used for sleeping-rooms, §97-7-7. 
Carjacking, §97-3-117. 
Champerty and maintenance, 

§§97-9-13, 97-9-21. 
Child abuse and neglect. 

Condoning child abuse, §97-5-40. 
Enticing child for concealment, 

prostitution or marriage, §97-5-5. 
Enticing child for employment, 
§97-5-7. 

Exploitation of children, §97-5-35. 
Felonious abuse and/or battery of a 

child, §97-5-39. 
Protection of children from parents 
convicted of felony child sexual 
abuse, §97-5-42. 
Sex crimes against minors, mandatory 
reporting, §97-5-51. 
Child homicide, §97-3-25. 
Child rape. 

Cohabitating partner, §97-5-41. 
Step or adopted child, §97-5-41. 
Circuit court clerks. 

Refusal to send up certificate of 
appeal, §97-11-15. 
Code of military justice. 
Commissioned officers. 

Resigning to evade obedience to 
lawful order, §97-11-39. 
Coin-operated machines. 

Fraudulent use or sale of slug, token 
or other device, §97-21-11. 
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PRISON TERMS —Cont'd 
Commission of felony while using 
firearm. 

Enhanced penalties, §97-37-37. 
Communicable diseases. 

Importation to spread by inoculation, 

§97-27-11. 
Medical certification to travel abroad. 
Failure of smallpox patient to 
obtain, §97-27-13. 
Computer crimes and identity theft. 
Computer equipment, offenses against, 

§97-45-7. 
Computer fraud, §97-45-3. 
Computer users, offenses against, 

§97-45-5. 
Cyberstalking, §97-45-15. 
Identity theft, §97-45-19. 
Intellectual property, offenses against, 

§97-45-9. 
Online impersonation, §97-45-33. 
Posting of messages through electronic 

media. 

Purpose of causing injury to person, 
§97-45-17. 
Computer fraud, §97-45-3. 
Conspiracy, §97-1-1. 

Highway commission members and 
employees. 
Conspiracy to violate contracts and 
defraud state, §97-15-5. 
Highway contractors. 

Collusion to raise prices, §97-15-11. 
Conspiracy to violate contracts and 
defraud state, §97-15-5. 
Impeding railroads, public utilities 

and carriers, §97-25-43. 
Preventing employment by force or 

violence, §97-23-41. 
Unauthorized dumping of solid wastes, 

§97-15-30. 
Unlawful restraint of trade, §97-23-85. 
Conspiracy to prevent holding 
public office or discharging 
duties, §§97-7-17, 97-7-19. 
Contributing to the neglect or 

delinquency of a child, §97-5-39. 
Cotton. 

Fraudulent packing, §97-23-7. 
Counterfeiting. 

Credit cards, §§97-19-25, 97-19-29. 
Social security cards, §97-19-85. 
Court forms and legal process. 
Sale or distribution of simulated legal 
documents, §97-9-1. 



PRISON TERMS —Cont'd 
Credit card forgery, §§97-19-17, 

97-19-29. 
Credit card fraud. 

Controlling card as security for debt, 

§§97-19-15, 97-19-29. 
Fraudulent use of numbers, §97-19-85. 
Furnishing things of value on forged 

or unlawfully obtained card, 

§§97-19-23, 97-19-29. 
Possession of incomplete cards or 

devices for counterfeiting, 

§§97-19-25, 97-19-29. 
Procuring issuance by false 

statements, §§97-19-11, 97-19-29. 
Signing with intent to defraud, 

§§97-19-19, 97-19-29. 
Use of card with intent to defraud, 

§97-19-21. 
Use of expired or revoked card with 

intent to defraud, §97-19-31. 
Credit card theft, §§97-19-13, 
97-19-29. 

Using scanner or reencoder to capture 
information, §97-45-31. 
Criminal conversion, §97-17-61. 
Cruelty to animals. 

General penalty provision, §97-41-13. 
Livestock. 

Maliciously or mischievously 
injuring, §97-41-15. 
Poisoning animals, §97-41-17. 
Public service animals. 

Injury and killing of, §97-41-23. 
Custodial interference, §97-3-51. 
Dead bodies, §§97-29-19 to 97-29-23. 
Buying or receiving, §97-29-21. 
Disinterment for sale or wantonness, 

§97-29-19. 
Opening graves for unlawful purposes, 
§97-29-23. 
Desecration of cemetery, §97-29-25. 
Desertion and nonsupport. 
Abandonment of child under age six, 
§97-5-1. 

Child under age sixteen, §97-5-3. 
Diseases, criminal exposure to, 

§97-27-14. 
Disorderly conduct. 

Disturbing legislative proceedings, 

§97-7-47. 
Failure to comply with law 

enforcement request, §97-35-7. 
Interference with business, customers, 

invitees, etc., §97-35-5. 
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PRISON TERMS —Cont'd 
Disorderly conduct — Cont'd 

Public buses, §97-35-1. 
Disturbances, §§97-35-11 to 97-35-18. 
Dog and cat protection law of 2011. 

Violations, §97-41-16. 
Dog fights, §97-41-19. 

Intentionally conducting fight between 
canine and hog, §97-41-18. 
Domestic violence, §97-3-7. 

Violation of protective order, §97-3-7. 
Drive-by shootings or bombings, 

§97-3-109. 
Drug induced rape, §97-3-65. 
Dueling, §§97-39-1, 97-39-3. 

Egging on a fight, §97-39-11. 
Election offenses. 
Armed troops brought near election 

place, §97-13-29. 
Ballot boxes, §§97-13-5, 97-13-7. 
Ballots, §§97-13-9, 97-13-13. 
Bribery, §§97-13-1, 97-13-3. 
Corrupt conduct, etc., by election 

official, §97-13-19. 
Disturbing election, §97-13-21. 
Failure to make return of votes cast, 

§97-13-23. 
Intimidating, boycotting, etc., 

§§97-13-37, 97-13-39. 
Limitations on political contributions, 

§§97-13-15, 97-13-17. 
Multiple voting, §97-13-36. 
Embezzlement, §§97-23-19 to 97-23-27. 
Agents, fiduciaries, etc., §97-23-19. 
Buying or receiving embezzled goods, 

§97-23-23. 
Converting property to own use, 

§97-11-25. 
Evidence of debt negotiable by delivery 

but not delivered, §97-23-21. 
Failure to deliver money, etc., to 

successor, §97-11-27. 
False account entries, §97-11-29. 
Fraud committed in public office, 

§97-11-31. 
Property held in trust or received on 

contract, §97-23-25. 
Railroad tickets, §97-25-9. 
Endangerment by bodily substance, 

§97-27-14. 
Enticing child for concealment, 

prostitution or marriage, §97-5-5. 
Enticing child for employment, 

§97-5-7. 
Escape. 

Aiding escape of felons, §§97-9-27, 
97-9-29. 



PRISON TERMS —Cont'd 
Escape — Cont'd 
Aiding escapes from officers, §97-9-33. 
Aiding prisoners other than felons, 

§97-9-31. 
Concealing or harboring escaped 

prisoner, §97-9-41. 
Conveying articles useful for escape, 

§§97-9-27, 97-9-31. 
Inmates of state institutions, §97-9-25. 
Penitentiary inmates serving less than 

life term, §97-9-47. 
Permitting escape, §97-9-35. 
Private persons having custody of 

prisoner arrested on suspicion, 

§97-9-37. 

Refusal of officer, jailer, etc., to arrest 

or confine, §97-9-39. 
Wilful failure to return to jail after 
being entrusted to leave, §97-9-49. 
Execution of judgments. 

Refusal to point out seized property, 

§97-9-71. 
Removal of levied property without 
authority, §97-9-69. 
Exploitation of children, §97-5-35. 
Explosives. 

False report of placing, §97-37-21. 
Unlawful possession of explosives, 

§97-37-23. 
Unlawful use, §97-37-25. 
Extortion, §97-3-82. 

Collecting unauthorized fees, 
§97-11-33. 
False confinement. 

Sending sane person to psychiatric 
facility, §97-3-13. 
False fire alarm, §97-35-45. 
False identification, §97-9-79. 
False personation, §97-19-33. 
Masquerading as deaf person, 

§97-19-37. 
Public officer or employee, §§97-7-43, 
97-7-44. 
False pretenses. 

Insolvent bank receiving deposits, 

§97-19-47. 
Obtaining signature or thing of value 
with intent to defraud, §§97-19-39, 
97-19-41. 

Patriotic and fraternal organizations. 
Unauthorized use of membership 
buttons, insignia, etc., 
§97-19-43. 
Producing child with intent to 

intercept inheritance, §97-19-45. 
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False pretenses — Cont'd 

Registering false pedigree, §97-19-49. 
Substituting child to deceive parent or 
guardian, §97-19-53. 
False reporting of crime, §97-35-47. 
Felons. 

Failure to register, §97-35-27. 
Firearms and other weapons. 
Aiding or encouraging minor to 

possess, §97-37-17. 
Armor piercing ammunition, 

§97-37-31. 
Carrying while concealed, §97-37-1. 
Commission of felony while using 
firearm. 
Enhanced penalties, §97-37-37. 
Exhibiting in threatening manner, 

§97-37-19. 
Honesty in purchasing firearms act. 
Transfer of firearm in violation of 
law, soliciting, enticing or 
encouraging, §97-37-105. 
Parent or guardian permitting minor 

to possess, §97-37-15. 
Possession by minor or intoxicated 

person, §97-37-13. 
Shooting into dwelling house, 

§97-37-29. 
Shooting near dwelling house. 
Causing damage to property, 
domesticated animal or 
livestock, §97-37-30. 
Silencers on firearms, §97-37-31. 
Stolen firearms, §97-37-35. 
Unlawful possession by convicted 

felon, §97-37-5. 
Use or attempt to use, §97-37-1. 
Fireworks. 

Unlawful explosion, §97-37-27. 
Flag desecration, §97-7-39. 
Fleeing or eluding law enforcement 
officer in motor vehicle, §97-9-72. 
Fondling of children or handicapped 

persons, §97-5-23. 
Food donations. 

Federal or state donated food 
commodities. 
Obtaining fraudulently or 
unauthorized disposition, 
§97-7-41. 
Food sales. 

Sale of dead, diseased and unclean 

animals, §97-27-19. 
Unwholesome bread or drink, 
§97-27-15. 



PRISON TERMS —Cont'd 
Food sales — Cont'd 

Unwholesome flour and other 

provisions, §97-27-17. 
Food stamps. 

Fraudulent devices or schemes to 

acquire food stamps, §97-19-71. 
Fraudulent use, §97-7-42. 
Forgery, §97-21-33. 

Credit card forgery, §§97-19-17, 

97-19-29. 
Fraud and deceit. 
Altering legislative bills or resolutions, 

§§97-7-49, 97-7-51. 
Computer fraud, §97-45-3. 
False statements to federal authorities 

as to denial of constitutional 

rights, §§97-7-33 to 97-7-37. 
Fraudulent statements and 

representations, §97-7-10. 
Home repair fraud, §97-23-103. 
State or federally funded assistance 

programs, §97-19-71. 
Gambling. 

Betting, gaming or wagering generally, 

§97-33-1. 
Betting on horse or yacht race, or 

shooting match, §97-33-27. 
Betting with minor, §§97-33-21, 

97-33-23. 
Building owners, less, etc. 

Permitting on premises, §97-33-13. 
Club associations, §97-33-11. 
Gambling devices prohibition, 

§97-33-7. 

Internet sweepstakes cafes, §97-33-8. 
Judicial and law enforcement officers, 

§97-33-3. 
Keeping games or gaming tables, 

§97-33-9. 
Pool-selling, §97-33-25. 
Resisting seizure of forfeited money 
and appliances, §97-33-19. 
Glue sniffing, §97-27-33. 
Hazing, §97-3-105. 
Highway contractors. 

Collusion to raise prices, §97-15-11. 
Highways. 

Obstructing or injuring plank-road or 
covered road, §97-15-35. 
Home invasion, §97-17-23. 
Home repair fraud, §97-23-103. 
Homicide. 

Child homicide, §97-3-25. 
Human trafficking, §§97-3-54.1, 
97-3-54.2. 
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Hunting. 

Hunting or shooting near street or 
highway, §97-15-13. 
Identification. 

Fraudulent use of identifying 
information, §97-19-85. 
Impersonation. 

Public officer or employee, §§97-7-43, 
97-7-44. 
Incest. 

Cohabitation or copulation by divorced 
persons, §97-29-29. 
Indecent exposure, §97-29-31. 
Inducing minor to commit felony, 

§97-1-6. 
Insurance agents. 
Acting for company not complying 
with law, §97-23-31. 
Interference with lawful exercise of 

trade, §97-23-33. 
Intimidation. 
Electors, §§97-13-37, 97-13-39. 
Obstruction of justice, §97-9-55. 
Introduction of harmful substances, 

§97-27-12. 
Judges, bribing, §97-9-116. 
Kidnapping, §97-3-53. 

Abduction for purpose of marriage, 
§97-3-1. 
Labor disputes. 

Preventing employment by force or 
violence, §§97-23-39, 97-23-41. 
Larceny. 

Coin-operated devices, §97-17-68. 
Criminal conversion, §97-17-61. 
Dogs, §97-17-51. 
Livestock, §97-17-53. 
Motor vehicle grand larceny, 

§97-17-42. 
Petit larceny, §97-17-43. 
Rental property, §97-17-62. 
Retail employee giving away 

merchandise without consent of 
merchant, §97-23-99. 
Shearing wool from dead sheep, 

§97-17-49. 
Stealing milk from cows, §97-17-55. 
Telegraph and telephone fixtures, 

§97-25-53. 
Theft under lease or rental agreement, 

§97-17-64. 
Timber, §97-17-59. 
Legislature. 
Altering bills or resolutions, §§97-7-49, 
97-7-51. 



PRISON TERMS —Cont'd 
Legislature — Cont'd 

Bribery, §§97-7-53, 97-7-55. 
Disturbing proceedings, §97-7-47. 
Influence peddling, §97-7-57. 
Preventing or attempting to prevent 
meetings, §97-7-45. 
Levees. 

Disfiguring, etc., §97-15-23. 
Excavating dirt or sand on 
right-of-way, §97-15-23. 
Maliciously cutting, destroying, etc., 
§97-15-25. 
Liens. 

Removing agricultural products 
subject to lien from premises, 
§97-17-73. 

Removing personal property subject to 
lien, §§97-17-75, 97-17-77. 
Lighthouses. 

Destroying, etc., property, §97-35-21. 
Livestock brands. 

Registering animal falsely, §97-19-49. 
Looting, §97-17-65. 
Lotteries. 

Acting as agent for lottery, §97-33-47. 

Advertising, §§97-33-33 to 97-33-37. 

Putting on lottery, §97-33-31. 

Raffles, §97-33-49. 

Sale of tickets, §§97-33-39, 97-33-41. 
Mail fraud, §97-19-83. 
Manslaughter, §97-3-25. 
Mayhem, §97-3-59. 
Meat and meat products. 

Selling meat of animal not 
slaughtered, §97-27-15. 
Medicaid. 

Fraud. 

Fraudulent devices or schemes to 
acquire medicaid, §97-19-71. 
Military affairs. 

Failure to report for active duty, 
§97-7-59. 

Public drill or parade without special 
license, §97-7-61. 
Money laundering, §97-23-101. 
Moonshining, §§97-31-21, 97-31-23. 
Mortgages. 

Residential mortgage fraud, 
§97-23-107. 
Motion pictures. 

Operating unauthorized audiovisual 
recording device, §97-23-92. 
Motor carriers. 

Conspiracy to impede, §97-25-43. 
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Motor carriers — Cont'd 
Obstructing or impeding by 

intimidation, force or violence, 
§97-25-45. 
Wilfully shooting or throwing at, 
§97-25-47. 
Murder, §97-3-21. 

Conspiracy to commit, §97-1-1. 
Navigable waters. 

Obstructing waterways, §§97-15-43, 
97-15-45. 
Navigation lights. 

Extinguishing, etc., §97-35-21. 
Nuclear sabotage, §97-25-57. 
Obscenity, §97-29-109. 

Dissemination of sexually oriented 

material to minors, §97-5-27. 
Public display of sexually oriented 
materials, §97-5-29. 
Obstructing access to emergency 

assistance, §97-35-51. 
Obstruction of justice, §97-9-129. 
Oleomargarine and other imitation 
food. 

Labeling violation, §97-23-37. 
Online impersonation, §97-45-33. 
Organized theft or fraud enterprise, 

§97-43-3.1. 
Parents of illegitimate children. 

Multiple births, §97-29-11. 
Perjury, §§97-9-61 to 97-9-65. 

Bribery to procure perjury, §97-9-65. 
Subornation of perjury, §97-9-63. 
Petit larceny, §97-17-43. 
Photographing or filming another 
without permission where there 
is expectation of privacy, 
§97-29-63. 
Picketing. 

Demonstrating near courthouse or 
residence of court officers, 
§97-9-67. 

Interfering with access to government 

buildings, §97-7-63. 
Mass picketing by union obstructing or 
interfering with right of access to 
business or residence, §97-23-109. 
Piracy of recordings, §§97-23-87, 
97-23-89. 
Motion pictures. 

Operating unauthorized audiovisual 
recording device, §97-23-92. 
Poisons. 

Arsenic, §§97-27-25 to 97-27-29. 



PRISON TERMS —Cont'd 
Poisons — Cont'd 

Labeling and registration, §§97-27-23, 

97-27-29. 
Unlawful glue sales to minors, 
§97-27-33. 
Polygamy. 

Teaching doctrine, §97-29-43. 
Possession of dies, plates, etc. 
Intent to market imitation goods, 
§97-21-55. 
Pregnant woman. 

Intentional injury to, §97-3-37. 
Professions and occupations. 

Unlicensed practice, §97-23-43. 
Prostitution, §§97-29-49, 97-29-51. 
Public contracts. 

Offer of inducements to influence 
award of contract, §97-11-53. 
Public drunkenness, §97-29-47. 
Public officers and employees. 
Elected officials exercising duties 
without oath of office or giving 
bond, §97-11-41. 
Offer of inducements to influence 
accomplishment of official act, 
§97-11-53. 
Railroad fares. 

Reduced fare and free pass 
violations, §97-11-43. 
Public profanity, §97-29-47. 
Public records. 

Alteration of records, §97-11-1. 
Court records and public papers. 

Stealing, concealing, destroying, etc., 
§97-9-3. 
Public utilities. 

Conspiracy to impede, §97-25-43. 
Obstructing or impeding by 

intimidation, force or violence, 
§97-25-45. 
Racketeer influenced and corrupt 

organizations, §97-43-7. 
Raffles, §97-33-49. 
Railroad offenses. 

Conspiracy to impede trains, 

§97-25-43. 
Derailing cars, §97-25-23. 
Embezzlement of tickets, §97-25-9. 
Failure of locomotive to stop before 
crossing track of another 
company, §97-25-19. 
Intoxication of engineer or conductor, 

§97-25-13. 
Jumping on or off cars in motion, 
§97-25-15. 
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Railroad offenses — Cont'd 

Leaving switch open or improperly 

placed, §97-25-17. 
Obstructing or impeding by 

intimidation, force or violence, 

§97-25-45. 
Obstructing or injuring trains, 

§§97-25-21, 97-25-23. 
Seizing and running locomotive, 

§97-25-25. 
Signaling or unlawfully interfering 

with train, §97-25-27. 
Stealing a ride, §97-25-29. 
Stealing or interfering with 

communications or signaling 

equipment, §97-25-35. 
Stopping or standing at crossing, 

§97-25-37. 
Uncoupling locomotives and cars, 

§97-25-39. 
Wilfully shooting from or on moving 

train, §97-25-41. 
Wilfully shooting or throwing at 

trains, §97-25-47. 

Rape. 

Assault with intent to ravish, 

§97-3-71. 
Drug induced rape, §97-3-65. 
Statutory rape, §97-3-65. 
Receiving stolen property, §97-17-70. 
Recordation of documents. 

False instrument offered for recording. 
Public servants. 

Offering false instruments for 
recording against public 
servants, §97-7-73. 
Rental storage batteries, §§97-23-55 

to 97-23-61. 
Residential mortgage fraud, 

§97-23-107. 
Resisting or obstructing arrest, 

§97-9-73. 
Restraint of trade. 

Threats or coercion to prevent lawful 
conduct of business, §97-23-83. 
Retail sales receipts. 

Falsely using or producing, 
§97-23-105. 
Robbery, §97-3-75. 

Use of deadly weapon, §97-3-79. 
Safecracking, §97-17-37. 
Seduction, §97-29-55. 
Sex crimes against minors, 

mandatory reporting, §97-5-51. 



PRISON TERMS —Cont'd 
Sexual battery, §97-3-101. 
Shooting into dwelling house, 

§97-37-29. 
Shooting near dwelling house. 

Causing damage to property, 

domesticated animal or livestock, 
§97-37-30. 
Shoplifting, §§97-23-93, 97-23-94. 
Theft detection devices. 

Removal and shielding devices, 
§97-23-93.1. 
Silencers on firearms, §97-37-31. 
Simple assault, §97-3-7. 
Social security numbers. 

Fraudulent use, §97-19-85. 
Sodomy, §97-29-59. 
Solid wastes. 

Unauthorized dumping, §97-15-30. 
Stalking, §97-3-107. 
Statutory rape, §97-3-65. 
Stolen firearms, §97-37-35. 
Storage batteries, §§97-23-55 to 

97-23-61. 
Streetgangs. 

Penalties for criminal activity, 
§97-44-19. 
Subornation of perjury, §97-9-63. 
Suicide. 

Assisted suicide, §97-3-49. 
Tax collectors. 

Collecting privilege tax without 

issuing license, §97-11-49. 
Failure to complete duplicate tax 
receipts, §97-11-45. 
Telephone and telegraph companies. 
Destroying, injuring, etc., licensed 

communication systems, §97-7-31. 
Failure to dispatch governmental 

messages, §97-25-51. 
Injuring or destroying lines, §97-25-53. 
Interrupting communications, 

§97-25-53. 
Stealing or destroying fixtures, 

§97-25-53. 
Wrongful access to telecommunications 
messages, §97-25-49. 
Telephone profanity, §97-29-45. 
Terrorism. 

Introduction of harmful substances, 
§97-27-12. 

Theft of telecommunication services, 

§97-25-54. 
Threats and intimidation. 

By letter or notice, §97-3-85. 
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Threats and intimidation — Cont'd 

Whitecapping, §97-3-87. 
Tobacco sales to minors, §97-32-5. 
Toy pistols. 

Unlawful sales, §97-37-33. 
Tramps, §§97-35-33, 97-35-35. 
Treason, §97-7-67. 
Trees and timber. 

Boxing pine trees, §97-17-79. 
Cutting and rafting from state lands, 

§97-7-65. 
Cutting or rafting upon lands of 

another, §97-17-81. 
Injuring or destroying shade or 

ornamental trees, §97-17-83. 
Saw-log brands. 
Altering or defacing, §97-17-17. 
Tree spiking, §§97-3-89, 97-3-91. 
Trespass. 
Airports. 

Air operations or sterile areas, 
§97-17-87. 
Customer or patron. 

Refusal to leave premises upon 
request, §97-23-17. 
Destruction or carrying away of 

vegetation, etc., §97-17-89. 
Entering lands of another without 

permission, §97-17-93. 
Entry on premises where dangerous 
devices are manufactured, etc., 
§97-17-95. 
Going upon premises of another after 
being forbidden to do so, 
§97-17-97. 
Inciting or soliciting another to 

trespass, §97-17-99. 
Remaining on premises when asked to 

leave, §97-17-97. 
Wilful or malicious trespass, 
§97-17-87. 
Trusts and trustees. 

Trustees of state institutions. 
Incurring liability in excess of 
income, §97-11-51. 
Unborn child, buying or selling or 
offering to buy or sell, §97-3-52. 
Universal product codes. 
Falsely using or producing, 
§97-23-105. 
Unnatural intercourse, §97-29-59. 
Vagrancy, §§97-35-39, 97-35-41. 
Vandalism. 

Cemetery property, §97-17-39. 



PRISON TERMS —Cont'd 
Vandalism — Cont'd 

Churches, §97-17-39. 

Disfiguring, etc., levees, §97-15-23. 

Highway signs and signals, §§97-15-1, 
97-15-13. 

Lighthouse property, §97-35-21. 

Public buildings, §97-17-39. 

School buildings, §97-17-39. 
Voter registration, §§97-13-25, 

97-13-27. 
Voyeurism, §97-29-61. 
Waters and watercourses. 

Obstructing watercourses. 

Felling tree or bush into stream, 
§§97-15-39, 97-15-41. 
Weapons of mass destruction. 

False reports of placing, §97-37-21. 

Unlawful use, §97-37-25. 
Wills. 

Alteration, destruction or secretion, 
§97-9-77. 
Wire fraud, §97-19-83. 

PRIVACY. 

Photographing or filming another 
without permission where there 
is expectation of privacy, 

§97-29-63. 

PRIVILEGE TAXES. 
Collecting tax without issuing 

license, §97-11-49. 
Licenses. 

Collecting tax without issuing license, 
§97-11-49. 

PROBABLE CAUSE. 
Cruelty to animals. 

Hearing on seizure, §97-41-2. 

PROBATION. 

Alcoholic beverage offenses. 

Ineligibility for probation, §97-31-35. 
Arson. 

Places of worship. 

Juvenile offenders, §97-17-3. 
Probation officers. 

Persons permitted to carry deadly 
weapons, §97-37-7. 

PROFANITY. 

Disturbance by abusive language, 

§97-35-11. 
Public buses, §97-35-1. 
Public profanity, §97-29-47. 
Telephone profanity, §97-29-45. 
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PROFESSIONAL COUNSELORS. 
Fondling of children or handicapped 

persons, §97-5-23. 
Sexual battery, §§97-3-95 to 97-3-104. 

PROFESSIONS AND 
OCCUPATIONS. 
Unlicensed practice of profession, 

§97-23-43. 

PROFITS FROM CRIME. 
Racketeer influenced and corrupt 
organizations, §97-43-5. 

PROPERTY. 
Human trafficking. 

Forfeitures, §97-3-54.7. 

PROPERTY TAXES. 
Assessments. 

Failure to deliver by banker, §97-7-3. 
Failure to deliver taxable property list, 
§97-7-1. 

False list of taxable property, §97-7-5. 
Collection of taxes. 

Crimes and offenses. 

Failure or refusal to deliver list of 
taxable property, §§97-7-1, 
97-7-3. 

False list of taxable property, 
§97-7-5. 

PROSTITUTION. 

Conduct constituting, §97-29-49. 

Enticing child for prostitution, 

§97-5-5. 

Human trafficking generally, §§97-3-54 
to 97-3-54.9. 
Human trafficking. 

Commercial sexual activity. 

Subjecting to, recruiting, enticing, 
etc, minors, §97-3-54.1. 
Generally, §§97-3-54 to 97-3-54.9. 
Immunity from prosecution for acts 
resulting from being a trafficked 
person, §97-29-49. 
Promoting prostitution. 
Trafficked person accused. 
Mitigating circumstance, 
§97-29-51. 

Minors. 

Procurement of services of minor, 

§97-29-51. 
Promoting prostitution by minor, 

§97-29-51. 
Taken into custody for prostitution. 
Reporting by law enforcement 
officer, §97-29-49. 



PROSTITUTION —Cont'd 
Procuring females as prostitutes, 

§97-29-51. 
Procuring services of prostitute, 

§97-29-451. 
Promoting prostitution, §97-29-51. 
RICO, §§97-43-1 to 97-43-11. 
Soliciting for prostitution, §97-29-51. 
Vagrants. 

Generally, §§97-35-37 to 97-35-43. 

PROTECTIVE ORDERS. 
Domestic violence. 

Violations. 

Criminal protection orders, §97-3-7. 
Stalking conviction when order in 
effect, §97-3-107. 

PSYCHIATRISTS. 

Fondling of children or handicapped 

persons, §97-5-23. 
Sex crimes against minors, 

mandatory reporting, §97-5-51. 
Sexual battery, §§97-3-95 to 97-3-104. 

PSYCHOLOGISTS. 
Child abuse or neglect. 

Sex crimes against minors, mandatory 
reporting, §97-5-51. 
Fondling of children or handicapped 

persons, §97-5-23. 
Sex crimes against minors, 

mandatory reporting, §97-5-51. 
Sexual battery, §§97-3-95 to 97-3-104. 

PUBLICATION OF NOTICE. 
Human trafficking. 

Forfeitures. 

Procedure for forfeiture, §97-3-54.7. 

PUBLIC BUILDINGS. 
Vandalism, §97-17-39. 

PUBLIC CONTRACTS. 
Highway contractors. 

Conspiracy to violate contracts and 
defraud state, §97-15-5. 

PUBLIC DEFENDERS. 
Firearms. 

Carrying, §97-37-7. 

PUBLIC DRUNKENNESS, §97 29 47. 
Buses, §97-35-1. 

PUBLIC FUNDS. 

Charitable bingo fund, §97-33-101. 

Human trafficking victims. 

Relief for victims of human trafficking 
fund, §97-3-54.8. 
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Relief for victims of human 
trafficking fund, §97-3-54.8. 

PUBLIC INTOXICATION, §97 -29-47. 
Buses, §97-35-1. 

PUBLIC LANDS. 
Trees and timber. 

Cutting and rafting from state lands, 
§97-7-65. 

PUBLIC OFFICERS AND 

EMPLOYEES. 
Assault upon statewide elected 

official, §97-3-7. 
Disqualification from holding office. 
Acceptance of inducements to 

accomplish official acts, §97-11-53. 
Drunkenness in office, §97-11-23. 
Embezzlement. 

Converting property to own use, 

§97-11-25. 
Failure to deliver money, etc., to 

successor, §97-11-27. 
False account entries, §97-11-29. 
Loan of public funds, §97-11-29. 
Extortion by public officials, 
§97-3-82. 

False personation, §§97-7-43, 97-7-44. 
Fraud and deceit. 

False statements to federal authorities 
as to denial of constitutional 
rights, §§97-7-33 to 97-7-37. 
Impersonation, §§97-7-43, 97-7-44. 
Railroad fares. 

Reduced fare and free pass 
prohibition, §97-11-43. 
Recordation of documents. 

False instrument offered for recording. 
Public servants. 

Offering false instruments for 
recording against public 
servants, §97-7-73. 
Removal from office. 
Alcoholic beverage control officers. 
Consumption of confiscated liquor, 
§97-31-19. 
Attorney general. 

Advising and defending criminal 

defendants, §97-11-3. 
Gambling, §97-33-3. 
Constables. 

Gambling, §97-33-3. 
District attorneys. 
Advising or defending criminal 
defendants, §97-11-3. 



PUBLIC OFFICERS AND 
EMPLOYEES —Cont'd 
Removal from office — Cont'd 
Drunkenness in office, §97-11-23. 
Extortion. 

Collecting unauthorized fees, 
§97-11-33. 
Failure to return known offenders, 

§97-11-35. 
Judges. 

Gambling, §97-33-3. 
Public officers and employees. 

Drunkenness in office, §97-11-23. 
Purposeful avoidance of knowledge of 

offense, §97-11-35. 
Sheriffs. 

Gambling, §97-33-3. 
Tax collectors. 

Collecting privilege tax without 

issuing license, §97-11-49. 
Failure to make settlement, 
§97-11-47. 
Trustees of state institutions. 
Incurring liability in excess of 
income, §97-11-51. 
Sexual involvement of school 

employee with student, §97-5-24. 

PUBLIC PROFANITY, §§97 29 45, 
97-29-47. 

Disturbance by abusive language, 

§97-35-11. 
Public buses, §97-35-1. 

PUBLIC SERVICE ANIMALS. 

Denned, §97-41-23. 

Injuring or killing, §97-41-23. 

PUBLIC UTILITIES. 

Access covers. 

Scrap metal sales and purchases, 
prohibited acts, §97-17-71. 
Conspiracy to impede, §97-25-43. 
Manhole covers. 

Scrap metal sales and purchases, 
prohibited acts, §97-17-71. 
Meters. 

Tampering with, §97-25-3. 
Obstructing or impeding by 

intimidation, force or violence, 
§97-25-45. 

PULL-TABS. 

Charitable bingo, §97-33-77. 

PUNCHING A CHILD. 
Felonious abuse and/or battery of a 
child, §97-5-39. 
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PUNITIVE DAMAGES. 
Human trafficking. 

Actions for actual and punitive 
damages, §97-3-54.6. 

R 

RABBIS. 

Alcoholic beverage exception to 

prohibition, §97-31-33. 
Sexual battery, §§97-3-95 to 97-3-104. 
Fondling of children or handicapped 
persons, §97-5-23. 

RACING. 
Horse racing. 

Betting prohibition, §97-33-27. 

RACKETEER INFLUENCED AND 
CORRUPT ORGANIZATIONS, 

§§97-43-1 to 97-43-11. 
Civil forfeiture of property, 

§§97-43-9, 97-43-11. 
Civil proceedings, §97-43-9. 
Definitions, §97-43-3. 
Organized theft or fraud enterprise, 

§97-43-3.1. 
Penalties, §97-43-7. 
Prohibited activities, §97-43-5. 
Racketeering activity, defined, 

§97-43-3. 

Seizure and forfeiture of property, 

§§97-43-9, 97-43-11. 
Title of act, §97-43-1. 

RADIATION CONTROL. 
Introduction of harmful substances, 

§§97-27-10 to 97-27-12. 
Terrorism. 

Introduction of harmful substances, 
§§97-27-10 to 97-27-12. 

RAFFLES, §97-33-49. 

RAILROAD DEPOTS. 
Fireworks. 

Unlawful to explode, §97-37-27. 

RAILROAD OFFENSES, §§97-25-5 to 

97-25-47. 
Animals killed or wounded by 

trains. 

Disposition before report made, 
§97-25-33. 

Stealing, §97-25-31. 
Boarding without ticket, §97-25-29. 
Bridges. 

Vandalism, §97-25-4. 



RAILROAD OFFENSES —Cont'd 
Burglary, railroad car, §97-17-33. 
Cattle-gaps. 

Destroying, §97-25-5. 
Communications or signaling 
equipment. 
Stealing or interfering, §97-25-35. 
Conductors. 

Intoxication, §97-25-13. 
Conspiracy to impede motor carrier, 

§97-25-43. 
Crossing-signs. 

Destroying, §97-25-5. 
Vandalism, §97-25-4. 
Derailing cars, §97-25-23. 

Obstructing or injuring, §97-25-23. 
Dumping trash on right-of-way, 

§97-25-4. 
Engineers. 

Intoxication, §97-25-13. 
Firearms. 

Wilfully shooting from or on moving 
train, §97-25-47. 
Freight trains. 

Boarding or disembarking from 
moving train, §97-25-4. 
Gates. 

Destroying, §97-25-5. 
Injuring railroad, §§97-25-4, 97-25-21. 
Jumping on or off cars in motion, 
§97-25-15. 
Freight trains, §97-25-4. 
Littering on right-of-way, §97-25-4. 
Locomotives. 

Entering or crossing track of another 
company. 
Failure to come to full stop, 
§97-25-19. 
Seizing and running, §97-25-25. 
Uncoupling locomotive and cars, 
§97-25-39. 
Obstructing or impeding motor 
carrier, §§97-25-43, 97-25-45. 
Obstructing or injuring trains, 
§§97-25-4, 97-25-21, 97-25-23. 
Property. 

Offenses committed on railroad 
property, §97-25-4. 
Railroad crossings. 
Destroying, §97-25-25. 
Stopping or standing at crossing, 
§97-25-37. 
Signaling or unlawful interfering 

with train, §97-25-27. 
Signals. 
Vandalism, §97-25-4. 
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RAILROAD OFFENSES —Cont'd 
Stealing a ride, §97-25-29. 

Boarding or disembarking from 

moving freight trains, §97-25-4. 
Switches. 

Leaving open or improperly placed, 
§97-25-17. 

Vandalism, §97-25-4. 
Tailgating, §97-25-15. 
Tickets. 

Embezzlement of, §97-25-9. 

Stealing, §97-25-11. 
Tracks. 

Driving vehicle or livestock on track, 
§97-25-7. 

Locomotive entering or crossing track 
of another company. 
Failure to come to full stop, 
§97-25-19. 
Vandalism, §97-25-4. 
Warning-signals. 
Destroying, §97-25-5. 

RAILROADS. 

Animals killed or injured by 
railroad. 

Disposing of before report made, 

§97-25-33. 
Stealing, §97-25-31. 
Boarding without ticket, §97-25-29. 
Burglary. 

Railroad car, §97-17-33. 
Cattle-gaps, destroying, §97-25-5. 
Communications or signaling 
equipment. 
Stealing or interfering, §97-25-35. 
Conductors. 

Intoxication, §97-25-13. 
Conspiracy to impede motor carrier, 

§97-25-43. 
Crimes and offenses. 

General provisions, §§97-25-5 to 
97-25-47. 
Depots. 
Fireworks. 

Unlawful to explode, §97-37-27. 
Derailing, §97-25-23. 
Embezzling tickets, §97-25-9. 
Engineers. 

Intoxication, §97-25-13. 
Injuring railroad, §97-25-21. 
Jumping on or off cars in motion, 

§97-25-15. 
Lotteries. 

Sale of lottery tickets, §97-33-43. 



RAILROADS —Cont'd 
Manslaughter. 

Ignorant or negligent management of 
railroad engine, §§97-3-25, 
97-3-43. 

Public officers and employees. 

Reduced fare and free pass 
prohibition, §97-11-43. 
Robbery. 

Railroad tickets, §97-3-83. 
Stealing ride, §97-25-29. 
Stealing tickets, §97-25-11. 
Tickets. 

Falsely making, altering, 

counterfeiting or forging, 
§§97-21-39 to 97-21-43. 
Uncoupling locomotive or cars, 

§97-25-39. 
Vandalism. 

Railroad crossing signs or flasher 
signal, §97-15-1. 

RAILROAD SPECIAL AGENTS. 
Firearms or other weapons. 

Carrying, §97-37-7. 

RAILROAD TICKETS. 
Embezzlement, §97-25-9. 
Forgery and counterfeiting, 

§§97-21-33, 97-21-39 to 97-21-43. 
Falsely making, altering, 
counterfeiting or forging. 
Guilty of forgery, §97-21-41. 
Possession of forged or altered tickets. 

Guilty of forgery, §97-21-43. 
Railroad passenger ticket defined, 
§97-21-39. 
Larceny, §97-25-11. 
Robbery, §97-3-83. 

RAILROAD TRACK MATERIALS. 
Denned, §97-17-71. 
Scrap metal dealers or other 
purchasers. 

Purchase transactions, §§97-17-71 to 
97-17-71.2. 

RAPE, §§97-3-65 to 97-3-71. 

Adopted child, carnal knowledge of, 

§97-5-41. 
Assault with intent to ravish, 

§97-3-71. 
Cohabiting partner, carnal 

knowledge of live-in partner's 

child, §97-5-41. 
Corroboration requirement, §97-3-69. 
Drug induced rape, §97-3-65. 
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RAPE —Cont'd 

Murder in commission of rape, 

§97-3-19. 

Presumption of chaste character, 

§97-3-69. 

Sexual battery, §§97-3-95 to 97-3-104. 
Statutory rape, §97-3-65. 
Stepchild, carnal knowledge of, 

§97-5-41. 

Victim's past sexual history, §97-3-68. 

RAPE SHIELD LAW. 

Relevance of victim's past behavior, 

§97-3-68. 

REAL PROPERTY. 
Arson. 

General provisions, §§97-17-1 to 
97-17-14. 
False pretenses. 

Selling property previously sold or 
encumbered, §97-19-51. 
Human trafficking. 

Forfeitures, §97-3-54.7. 
Racketeer influenced and corrupt 
organizations. 
Seizure and forfeiture of property, 
§97-43-11. 

Shooting or hunting near highways. 

Lawful protection of livestock, 
§97-15-13. 

RECEIVING STOLEN PROPERTY, 

§97-17-70. 
Credit cards. 

Receipt of things of value in violation 
of law, §97-19-27. 
Embezzled goods, §97-23 23. 
Firearms, §97-37-35. 
Metal property, §97-17-71. 
Scrap metal dealers and other 
purchasers. 
Purchase transactions, §§97-17-71 to 
97-17-71.2. 

RECORDATION OF DOCUMENTS. 
False instrument offered for 
recording. 

Public servants. 

Offering false instruments for 
recording against public 
servants, §97-7-73. 

RECORD PIRACY, §§97-23-87 to 

97-23-92. 
Civil forfeiture, §§97-21-101, 

97-21-103. 

RECORDS. 

Alteration of records, §97-11-1. 



RECORDS —Cont'd 
Charitable bingo. 

Manufacturers of supplies and 
equipment, §97-33-79. 
Human trafficking. 

Forfeitures, §97-3-54.7. 
Metal property purchases. 
Scrap metal dealers or other 
purchasers, §97-17-71. 
Scrap metal dealers or other 
purchasers. 
Metal property purchases, §97-17-71. 

REFEREES. 

Bribery of court referee, §97-9-5. 

REFRIGERATORS. 
Abandonment without removing 
latches, §97-5-9. 

REGISTRATION. 

Scrap metal dealers, §97-17-71.1. 

RELATIVES. 

Fondling of children or handicapped 

persons, §97-5-23. 
Sexual battery, §§97-3-95 to 97-3-104. 

RELIGION. 

Arson upon places of worship, 

§97-17-3. 

Petit larceny of places of worship, 

§97-17-43. 
Theft of property from place of 

worship. 

Grand larceny, §97-17-41. 
Vandalism of places of worship, 

§97-17-39. 

RELIGIOUS ORGANIZATIONS. 
Alcoholic beverage exception to 

prohibition, §97-31-33. 
Arson upon places of worship, 

§97-17-3. 

Disturbance of worship service, 

§97-35-17. 
Grand larceny, §97-17-41. 
Petit larceny, §97-17-43. 
Vandalism, §97-17-39. 

REMOVAL FROM OFFICE. 
Alcoholic beverage control officers. 

Consumption of confiscated liquor, 
§97-31-19. 
Attorney general. 

Advising and defending criminal 

defendants, §97-11-3. 
Gambling, §97-33-3. 
Constables. 
Gambling, §97-33-3. 
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REMOVAL FROM OFFICE —Cont'd 
District attorneys. 

Advising or defending criminal 
defendants, §97-11-3. 
Drunkenness in office, §97-11-23. 
Extortion. 

Collecting unauthorized fees, 
§97-11-33. 
Failure to return known offenders, 

§97-11-35. 
Judges. 

Gambling, §97-33-3. 
Purposeful avoidance of knowledge 

of offense, §97-11-35. 
Sheriffs. 

Gambling, §97-33-3. 
Tax collectors. 

Collecting privilege tax without 

issuing license, §97-11-49. 
Failure to make settlement, §97-11-47. 
Trustees of state institutions. 

Incurring liability in excess of income, 
§97-11-51. 

RENTAL-PURCHASE 

AGREEMENTS. 
Theft under lease or rental 

agreement, §97-17-64. 

RENTAL STORAGE BATTERIES, 

§§97-23-55 to 97-23-61. 
Defacing, §97-23-55. 
Penalty, §97-23-61. 
Retaining or recharging, §97-23-59. 
Selling or giving away, §97-23-57. 
Unlawful to retain or recharge, 

§97-23-59. 
Unlawful to sell or give away, 

§97-23-57. 

RENTAL VEHICLES. 
Theft under lease or rental 
agreement, §97-17-64. 

REPORTS. 
Charitable bingo. 

Legislative reporting, §97-33-103. 
Manufacturers of supplies and 
equipment, §97-33-79. 
Child abuse and neglect. 
Sex crimes against children, 

mandatory reporting, §97-5-51. 
Human trafficking. 

Minor as trafficked person, reasonable 
cause to suspect, §97-3-54.1. 



REPORTS —Cont'd 
Prostitution. 

Minor taken into custody for 
prostitution. 
Reporting by law enforcement 
officer, §97-29-49. 
Railroads. 

Animal killed or wounded by train, 
§97-25-33. 
School principals. 

Sexual involvement of school employee 
with student. 
Duty to report, failure, §97-5-24. 
Schools and education. 

Sexual involvement of school employee 
with student. 
Duty to report, failure, §97-5-24. 
School superintendents. 

Sexual involvement of school employee 
with student. 
Duty to report, failure, §97-5-24. 
Sex crimes against children, 

mandatory reporting, §97-5-51. 
Sexual involvement of school 

employee with student, §97-5-24. 
Tobacco sales to minors. 

Unannounced inspections, §97-32-5. 

REPUTATION. 
Extortion. 

Definition of property includes 
reputation, §97-3-82. 

RESIDENTIAL MORTGAGE FRAUD, 

§97-23-107. 

RESTAURANTS. 
Disorderly conduct, §97-35-5. 

RESTITUTION. 
Arson, first degree. 

Burning dwelling house or 
outbuilding, §97-17-1. 
Places of worship, §97-17-3. 
Willfully or negligently firing woods, 
marsh, etc. 
Restitution of fire suppression costs, 
§97-17-13. 
Bad checks, §§97-19-67, 97-19-73, 

97-19-79. 
Credit or debit card numbers. 

Fraudulent use, §97-19-85. 
Criminal conversion, §97-17-61. 
Dumping dead wildlife or wildlife 
parts on highways and private 
property, §97-15-32. 
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RESTITUTION —Cont'd 
Food stamp fraud, §97-19-71. 
Highways. 

Dead wildlife or wildlife parts. 

Dumping on highways, §97-15-32. 
Littering with trash likely to cause 
fire, §97-15-29. 
Human trafficking. 

Victim restitution, §97-3-54.6. 
Identification. 

Fraudulent use of identifying 
information, §97-19-85. 
Larceny. 

Criminal conversion, §97-17-61. 
Rental property, §97-17-62. 
Stealing livestock, §97-17-53. 
Timber, §97-17-59. 
Littering. 

Highways and private property with 
trash likely to cause fire, 
§97-15-29. 
Livestock. 

Malicious or mischievous injury to 
livestock, §97-41-15. 
Malicious mischief, §97-17-67. 
Medicaid fraud, §97-19-71. 
Metal property. 

Stealing, receiving stolen property, 
§97-17-71. 
Motor vehicle grand larceny, 

§97-17-42. 
Railroad offenses. 

Destroying crossing-sign, railroad-gate 

or warning-signals, §97-25-5. 
Stealing or interfering with 

communications or signaling 
equipment, §97-25-35. 
Real property. 

Dead wildlife or wildlife parts. 
Dumping on private property, 
§97-15-32. 
Littering private property with trash 
likely to cause fire, §97-15-29. 
Scrap metal dealers or other 
purchasers. 
Metal property purchases. 

Person selling stolen property to 
dealer or purchaser, §97-17-71. 
Social security numbers. 

Fraudulent use, §97-19-85. 
Solid wastes. 

Unauthorized dumping, §97-15-30. 
State or federally funded assistance 
programs, fraud, §97-19-71. 



RESTROOMS. 

Photographing or filming another 
without permission where there 
is expectation of privacy, 

§97-29-63. 

RETAIL SALES RECEIPTS. 
Falsely using or producing, 

§97-23-105. 

RETAIL THEFT. 

Shoplifting, §§97-23-93 to 97-23-96. 

RICO, §§97-43-1 to 97-43-11. 

RIGHT OF WAY. 
Levees. 

Excavating dirt or sand on levee 

right-of-way, §97-15-23. 
Hunting or engaging in target practice 

upon right-of-way, §97-15-27. 

RIPARIAN RIGHTS. 
Obstructing waterways. 

Exception to felling tree prohibition, 
§97-15-41. 

RIVERS AND STREAMS. 
Obstructing waterways or navigable 

channels, §§97-15-43, 97-15-45. 
Riparian rights. 

Obstructing waterways. 

Exception to fallen tree provision, 
§97-15-41. 

ROBBERY, §§97-3-73 to 97-3-83. 
Conduct constituting, §97-3-73. 
Extortion, §97-3-82. 
Home invasion, §97-17-23. 
Murder in commission of robbery, 
§97-3-19. 

Negotiable instruments, §97-3-83. 
Possession of burglar's tools, 

§97-17-35. 
Railroad tickets, §97-3-83. 
RICO, §§97-43-1 to 97-43-11. 
Threatening letter demanding 

money or property, §97-3-81. 
Threat to injure person or relative 

at another time, §97-3-77. 
Use of deadly weapon, §97-3-79. 
Warehouse receipts, §97-3-83. 

ROMAN CANDLES. 
Unlawful explosion, §97-37-27. 

RUNAWAYS. 
Vagrants. 

Generally, §§97-35-37 to 97-35-43. 
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S 

SABOTAGE. 

Destroying, injuring, tampering 
with property to hinder war 
efforts, §97-7-29. 

SACRAMENTAL WINE, §§97-31-33, 

97-31-37, 97-31-41. 
Alcoholic beverage exception to 

prohibition, §97-31-33. 
Religious exception to prohibition, 

§97-31-33. 
Sale by druggists, §§97-31-37, 

97-31-41. 

SAFECRACKING, §97-17-37. 
SALES. 

Cigarettes and tobacco products. 

Tobacco sales to minors, §§97-32-1 to 
97-32-23. 

SALES RECEIPTS. 
Falsely using or producing, 

§97-23-105. 

SCALPING TICKETS, §97 23 97. 

SCHOOL BUILDINGS, FACILITIES, 
PROPERTY. 

Arson, §97-17-3. 

Firearms and other weapons. 

Possession by student, §97-37-17. 

SCHOOL BUSES. 

Assault upon driver, §97-3-7. 

Drivers. 

Assault upon, §97-3-7. 

SCHOOL EMPLOYEES. 
Assault upon, §97-3-7. 
Sexual involvement of school 

employee with student, §97-5-24. 
Required report, §97-5-24. 

Failure to file, criminal penalty, 

§97-5-24. 
Immunity, §97-5-24. 

SCHOOL PRINCIPALS. 
Reports. 

Sexual involvement of school employee 
with student. 
Duty to report, failure, immunity, 
§97-5-24. 
Sexual involvement of school 
employee with student. 
Duty to report, failure, immunity, 
§97-5-24. 



SCHOOLS AND EDUCATION. 
Assault and battery. 

School personnel. 
Assault upon, §97-3-7. 
Child abuse or neglect. 

Sex crimes against minors, mandatory 
reporting, §97-5-51. 
Compulsory school attendance law. 
School attendance officers. 
Assault upon an officer, §97-3-7. 
Discipline. 

Felonious abuse and/or battery of 
child. 

Permissible discipline, §97-5-39. 
Firearms or other weapons on 
school property. 

Possession by student, §97-37-17. 
Home schooling. 

Student possession of weapons, 
exceptions, §97-37-17. 
Polygamy. 

Teaching doctrine, §97-29-43. 
Reports. 

Sexual involvement of school employee 
with student, §97-5-24. 
School attendance officers. 

Assault upon an officer, §97-3-7. 
Sex crimes against minors, 

mandatory reporting, §97-5-51. 
Sexual involvement of school 
employee with student. 
Reports, §97-5-24. 
Smoking. 
Adult tobacco use on educational 
property, §§97-32-25 to 97-32-29. 
Strip clubs. 

Location within certain distance of 
school, §97-29-65. 
Tobacco products. 

Adult tobacco use on educational 

property, §§97-32-25 to 97-32-29. 
Citation of act, §97-32-25. 
Definitions, §97-32-27. 
Fines, §97-32-29. 
Prohibited acts, §97-32-29. 
Title of act, §97-32-25. 

SCHOOL SUPERINTENDENTS. 
Reports. 

Sexual involvement of school employee 
with student. 
Duty to report, failure, immunity, 
§97-5-24. 
Sexual involvement of school 
employee with student. 
Duty to report, failure, immunity, 
§97-5-24. 
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SCOUT LEADERS. 

Fondling of children or handicapped 

persons, §97-5-23. 
Sexual battery, §§97-3-95 to 97-3-104. 

SCRAP METAL DEALERS AND 
OTHER PURCHASERS OF 
METAL PROPERTY, §§97-17-71 to 
97-17-71.2. 
Administrative penalties. 

Registration violations, §97-17-71.1. 
Air conditioner evaporator coils or 
condensers. 
Sale for scrap, §97-17-71.2. 
Beer keg or syrup tank. 

Unlawful purchase or possession, 
exception, §97-17-71. 
Bronze objects used at cemeteries or 
other burial places. 
Sale, requirements, §97-17-71. 
Cash transaction prohibited, 

§97-17-71. 
Cease and desist orders. 

Registration violations, §97-17-71.1. 
Check. 

Payment by, requirement, §97-17-71. 
Civil action by person claiming 
ownership. 
Contest of identification or ownership 
by purchaser, §97-17-71. 
Criminal background history 
verification. 
Scrap metal dealers, §97-17-71.1. 
Criminal penalty. 

Purchases or sales violations, 
§97-17-71. 
Definitions, §97-17-71. 
Electronic funds transfers. 

Payment by, requirement, §97-17-71. 
False or altered vehicle tag 
numbers. 
Unlawful, §97-17-71. 
False statement or ownership. 

Unlawful, §97-17-71. 
Holding property separate and 

identifiable from other property. 
Duty, time period, §97-17-71. 
Hold notice. 
Automatic release of hold. 

Expiration of hold notice, §97-17-71. 
Disposition of property after 

expiration, §97-17-71. 
Extension. 

Second hold notice delivered to 
dealer. 

Reasonable cause property stolen, 
§97-17-71. 



SCRAP METAL DEALERS AND 
OTHER PURCHASERS OF 
METAL PROPERTY —Cont'd 
Hold notice — Cont'd 

Processing or removing property 
during. 
Prohibition, §97-17-71. 
Reasonable cause to believe property 
stolen, §97-17-71. 
Hours of day purchases prohibited, 

§97-17-71. 
Identification card of seller. 
Copy, record information required, 
§97-17-71. 
Injunctions. 

Registration violations, §97-17-71.1. 
Inspection of all purchased 

property, §97-17-71. 
Inspection of property during 

holding period, §97-17-71. 
Metal property defined, §97-17-71. 
Minors. 

Purchases from persons under 18 
years unlawful, §97-17-71. 
Payment methods, §97-17-71. 
Photograph, videotape of person 
selling. 
Required, §97-17-71. 
Photograph of property. 

Required, §97-17-71. 
Records. 

Duty to keep, information required, 

§97-17-71. 
Retention, time period, §97-17-71. 
Violation prima facie evidence of 
knowledge property stolen, 
§97-17-71. 

Registration by scrap metal dealers, 

§97-17-71.1. 
Report to sheriff, records required, 

§97-17-71. 
Restitution to dealer or purchaser. 
Person selling stolen property to 
dealer or purchaser, §97-17-71. 
Rightful owner or entitled to sell 
property. 
Signed statement from seller, 
§97-17-71. 
Stealing metal property, receiving 
stolen metal property. 
Restitution, §97-17-71. 
Vehicle used to deliver property to 
purchaser. 
License tag number, make and type. 
Required record information, 
§97-17-71. 
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SEA OATS. 

Removal from shores, §97-17-84. 

SEARCHES AND SEIZURES. 
Charitable bingo. 

Enforcement powers, §97-33-109. 
Cruelty to animals. 
Authority to seize maltreated, 

neglected, etc., animals, §97-41-2. 
Dog fights. 

Seizure of dogs and paraphernalia, 
§97-41-19. 
Explosives. 

Duty of law enforcement officers, 
§97-37-23. 
Firearms and other weapons. 
Streetgangs. 

Disposition of seized property, 
§97-44-17. 
Gambling money and appliances. 

Resisting seizure, §97-33-19. 
Streetgangs. 
Weapons and firearms. 

Disposition of seized property, 
§97-44-17. 

SECONDHAND DEALERS. 
Scrap metal dealers and other 
purchasers. 

Purchase transactions, §§97-17-71 to 
97-17-71.2. 

SECRETARY OF STATE. 
Scrap metal dealers. 

Registration with, §97-17-71.1. 

SECRET SOCIETIES. 
Unauthorized use of membership 
buttons, insignia, etc., §97-19-43. 

SECURITIES. 
Human trafficking. 

Forfeitures, §97-3-54.7. 
Larceny, §97-17-45. 
RICO, §§97-43-1 to 97-43-11. 

SECURITY GUARDS. 

Carrying firearms or other weapon. 

Bank guards, company guards, 

watchmen, railroad special agents, 
§97-37-7. 

SEDUCTION, §97-29-55. 

Female over eighteen years of age, 

§97-29-55. 

SEIZURE. 
Charitable bingo. 

Enforcement powers, §97-33-109. 



SEIZURE —Cont'd 
Cruelty to animals. 

Authority to seize maltreated, 

neglected, etc., animals, §97-41-2. 
Dog fights. 

Seizure of dogs and paraphernalia, 
§97-41-19. 
Firearms and other weapons. 
Streetgangs. 

Disposition of seized property, 
§97-44-17. 
Racketeer influenced and corrupt 
organizations. 
Seizure of property, §97-43-9. 
Streetgangs. 
Weapons and firearms. 

Disposition of seized property, 
§97-44-17. 

SELECTION OF JURORS. 
Grand jury. 

Impaneling. 

Number to be impaneled during 
calendar year, §97-33-11. 

SELF-DEFENSE. 
Deadly weapons. 

Exhibiting in threatening manner, 
§97-37-19. 
Defensive force, use, §97-3-15. 
Drive-by shooting or bombing, 

§97-3-109. 
Felonious abuse and/or battery of a 

child, §97-5-39. 
Justifiable homicide, §97-3-15. 
Manslaughter. 

Unreasonable force to repel felony or 
unlawful act, §§97-3-25, 97-3-31. 
Shooting near street or highway. 
Law enforcement exception, §97-15-13. 

SELF-INCRIMINATION. 
Champerty and maintenance. 

Witness immunity for compelled 
testimony, §97-9-21. 

SENTENCING. 

Adulterated and misbranded food, 

§97-27-1. 
Adultery, §§97-29-1 to 97-29-9. 
Advertising. 

Deceptive or misleading advertising, 

§97-23-3. 
False advertising, §97-23-1. 
Lotteries, §§97-33-33 to 97-33-37. 
Pulling down advertisements, 

§97-23-5. 



1462 



Index 



SENTENCING —Cont'd 
Agents. 

Acting as agent for lottery, §97-33-47. 
Air piracy, §97-25-55. 
Alcoholic beverage offenses. 

Consignment delivery of alcohol or 
wine. 

False affidavit, §97-31-15. 
Correctional facilities, §97-31-35. 
General penalty provision, §97-31-53. 
Ginger preparations, §97-31-11. 
Moonshining, §§97-31-21, 97-31-23. 
Refusal to testify after witness 

immunity, §97-31-51. 
Sale of alcohol by druggists, §97-31-45. 
Shot houses, §§97-31-27, 97-31-31. 
Suspension of earned time allowance, 
§97-31-35. 
Animal and livestock diseases. 
Failure to report glanders or farcy 

cases, §§97-27-7, 97-41-13. 
Noncompliance with burial 
requirements, §97-27-3. 
Quarantine violations, §97-27-3. 
Selling diseased animals, §97-27-5. 
Arrests. 

Resisting or obstructing arrest, 
§97-9-73. 
Arson. 

Aggravated assault upon fire fighters, 
law enforcement officers or 
emergency medical personnel. 
Injury-causing arson, §97-17-14. 
First degree arson. 

Burning dwelling house or 
outbuilding, §97-17-1. 
Failure to report accidental fires, 

§97-17-3. 
Places of worship, §97-17-3. 
Fourth degree arson, §97-17-9. 
Insured property, §97-17-11. 
Second degree arson. 

Burning other buildings or 
structures, §97-17-5. 
Third degree arson, §97-17-7. 
Willfully or negligently firing woods, 
marsh, etc., §97-17-13. 
Assisted suicide, §97-3-49. 
Attorney general. 

Counseling or defending criminal 
defendants, §97-11-3. 
Bad checks, §97-19-67. 
Bigamy, §97-29-13. 
Bonds, surety. 

Approving worthless official bond, 
§97-11-9. 



SENTENCING —Cont'd 
Boundary landmarks. 

Altering or destroying, §97-17-15. 
Brands and marks. 

Saw-log brands. 
Altering or defacing, §97-17-17. 
Bribery. 

Arbitrators, §97-9-5. 
Athletic contests, §97-29-17. 
Commercial bribery, §97-9-10. 
Compounding or concealing crime, 

§§97-9-7, 97-9-9. 
Election bribery, §§97-13-1, 97-13-3. 
Escape of prisoners. 

Accepting bribe to permit escape, 
§97-9-39. 

Highway commission members and 

employees, §97-15-3. 
Jurors, §97-9-5. 
Legislative member, §§97-7-51, 

97-7-53. 

Offer of inducements to influence 
accomplishment of official act, 
§97-11-53. 

Perjury, §97-9-65. 

Public or private officials, §§97-11-11, 

97-11-13. 
Referees, §97-9-5. 
Bridges. 

Obstructing, injuring, etc., §97-15-33. 
Burglary. 

Boats and other vessels, §97-17-33. 
Breaking and entering building other 

than dwelling, §97-17-33. 
Breaking inner door of dwelling by one 

lawfully on premises, §97-17-29. 
Breaking out of dwelling, §97-17-25. 
Home invasion, §97-17-23. 
Inhabited dwelling, §97-17-23. 
Motor vehicles, §97-17-33. 
Nighttime breaking while armed with 

deadly weapon, §97-17-23. 
Possession of burglar's tools, 

§97-17-35. 
Railroad cars, §97-17-33. 
Safecracking, §97-17-37. 
Capital murder, §97-3-21. 

Conspiracy to commit, §97-1-1. 
Carjacking, §97-3-117. 
Champerty and maintenance, 

§§97-9-13, 97-9-21. 
Child abuse and neglect. 

Condoning child abuse, §97-5-40. 
Felonious abuse and/or battery of a 
child, §97-5-39. 
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SENTENCING —Cont'd 
Child labor. 

Enticing away minor without written 
consent, §97-23-29. 
Circuit court clerks. 

Failure or refusal to send up 

certificate of appeal, §97-11-15. 
Refusal to give certified copies of 
papers, §97-11-17. 
Code of military justice. 
Commissioned officers. 
Resigning to evade obedience to 
lawful order, §97-11-39. 
Coin-operated machines. 

Fraudulent use or sale of slug, token 
or other device, §97-21-11. 
Communicable diseases. 

Importation to spread by inoculation, 

§97-27-11. 
Medical certification to travel abroad. 
Failure of smallpox patient to 
obtain, §97-27-13. 
Computer crimes and identity theft. 
Computer equipment, offenses against, 

§97-45-7. 
Computer fraud, §97-45-3. 
Computer users, offenses against, 
§97-45-5. 

Intellectual property, offenses against, 
§97-45-9. 
Conspiracy. 

Highway commission members and 
employees. 
Conspiracy to violate contracts and 
defraud state, §97-15-5. 
Highway contractors. 

Collusion to raise prices, §97-15-11. 
Conspiracy to violate contracts and 
defraud state, §97-15-5. 
Impeding railroads, public utilities 

and carriers, §97-25-43. 
Preventing employment by force or 

violence, §97-23-41. 
Public office. 

Conspiracy to prevent holding public 
office or discharging duties, 
§§97-7-17, 97-7-19. 
Unauthorized dumping of solid wastes, 

§97-15-30. 
Unlawful restraint of trade, §97-23-85. 
Contributing to the neglect or 

delinquency of a child, §97-5-39. 
Cotton. 

Fraudulent packing, §97-23-7. 
Scalage, §§97-23-11, 97-23-13. 



SENTENCING —Cont'd 
Cotton — Cont'd 

Seed-cotton not baled same day, 

§97-23-9. 
Unbranded adulterated cottonseed 
meal, §97-23-15. 
Counterfeiting. 

Credit cards, §§97-19-25, 97-19-29. 
Possession of dies, plates, etc. 
Intent to market imitation goods, 
§97-21-55. 
Social security cards, §97-19-85. 
Court forms and legal process. 
Sell or distribution of simulated legal 
documents, §97-9-1. 
Credit card forgery, §§97-19-17, 

97-19-29. 
Credit card fraud. 

Controlling card as security for debt, 

§§97-19-15, 97-19-29. 
Furnishing things of value on forged 
or unlawfully obtained card, 
§§97-19-23, 97-19-29. 
Numbers, fraudulent use, §97-19-85. 
Possession of incomplete cards or 
devices for counterfeiting, 
§§97-19-25, 97-19-29. 
Procuring issuance by false 

statements, §§97-19-11, 97-19-29. 
Signing with intent to defraud, 

§§97-19-19, 97-19-29. 
Use of card with intent to defraud, 

§97-19-21. 
Use of expired or revoked card with 
intent to defraud, §97-19-31. 
Credit card theft, §§97-19-13, 
97-19-29. 

Using scanner or reencoder to capture 

information, §97-45-31. 
Credit or debit card numbers. 

Fraudulent use, §97-19-85. 
Cruelty to animals. 

Carrying animal in a cruel manner, 

§97-41-5. 
Confining animals without food or 

water, §97-41-7. 
Dogs and cats, §97-41-16. 
Failure to provide sustenance, 

§97-41-9. 

Fighting animals or cocks, §§97-41-11, 
97-41-19. 

General penalty provision, §§97-41-11, 
97-41-13. 

Maliciously or mischievously injuring. 
Livestock, §97-41-15. 
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SENTENCING —Cont'd 
Cruelty to animals — Cont'd 

Poisoning animals, §97-41-17. 
Custodial interference, §97-3-51. 
Dead bodies, §§97-29-19 to 97-29-23. 

Buying or receiving, §97-29-21. 

Disinterment for sale or wantonness, 
§97-29-19. 

Opening graves for unlawful purposes, 
§97-29-23. 

Deceptive or misleading advertising, 

§97-23-3. 

Desecration of cemetery, §97-29-25. 
Desertion and nonsupport. 

Abandonment of child under age six, 
§97-5-1. 

Child under age sixteen, §97-5-3. 
Diseases, criminal exposure to, 

§97-27-14. 
Disorderly conduct. 

Disturbing legislative proceedings, 

§97-7-47. 
Failure to comply with law 

enforcement request, §97-35-7. 
Interference with business, customers, 

invitees, etc., §97-35-5. 
Public buses, §97-35-1. 
District attorneys. 

Counseling or defending criminal 
defendants, §97-11-3. 
Disturbances, §§97-35-11 to 97-35-18. 
Dog fights, §97-41-19. 
Dogs and cats protection law 

violations, §97-41-16. 
Domestic violence. 

Condition for suspended sentence, 
§97-3-7. 

Drive-by shootings or bombings, 

§97-3-109. 
Drug induced rape, §97-3-65. 
Dueling, §§97-39-1, 97-39-3. 
Egging on a fight, §97-39-11. 
Leaving state for purposes of dueling, 

§§97-39-1 to 97-39-5. 
Vilifying another for not dueling, 
§97-39-7. 

Dumping dead wildlife or wildlife 
parts on highways or private 
property, §97-15-32. 

Elections. 

Armed troops brought near election 

place, §97-13-29. 
Ballot boxes, §§97-13-5, 97-13-7. 
Ballots, §§97-13-9, 97-13-13. 
Bribery, §§97-13-1, 97-13-3. 



SENTENCING —Cont'd 
Elections — Cont'd 

Corrupt conduct, etc., by election 

official, §97-13-19. 
Disturbing election, §97-13-21. 
Failure to make return of votes cast, 

§97-13-23. 
Limitations on corporate contributions, 

§§97-13-15, 97-13-17. 
Voter registration, §§97-13-25, 

97-13-27. 
Voting, §§97-13-31 to 97-13-35. 
Embezzlement, §§97-23-19 to 97-23-27. 
Agents, fiduciaries, etc., §97-23-19. 
Buying or receiving embezzled goods, 

§97-23-23. 
Converting property to own use, 

§97-11-25. 
Evidence of debt negotiated by 
delivery but not delivered, 
§97-23-21. 
Failure to deliver money, etc., to 

successor, §97-11-27. 
False account entries, §97-11-29. 
Fraud committed in public office, 

§97-11-31. 
Property borrowed or hired, §97-23-27. 
Property held in trust or received on 

contract, §97-23-25. 
Railroad tickets, §97-25-9. 
Endangerment by bodily substance, 

§97-27-14. 
Enhanced penalties. 

Commission of felony while using 
firearm, §97-37-37. 
Enticing child for concealment, 

prostitution or marriage, §97-5-5. 
Enticing child for employment, 

§97-5-7. 
Escape. 

Aiding escape of felons, §§97-9-27, 
97-9-29. 

Aiding escapes from officers, §97-9-33. 
Aiding prisoners other than felons, 

§97-9-31. 
Concealing or harboring escaped 

prisoner, §97-9-41. 
Conveying articles useful for escape, 

§§97-9-27, 97-9-31. 
Inmates of state institutions, §97-9-25. 
Permitting escape, §97-9-35. 
Private persons having custody of 

prisoner arrested on suspicion, 

§97-9-37. 

Refusal of officer, jailer, etc., to arrest 
or confine, §97-9-39. 
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SENTENCING —Cont'd 
Escape — Cont'd 

Suffering an escape, §97-9-39. 
Wilful failure to return to jail after 
being entrusted to leave, §97-9-49. 
Execution of judgments. 

Failure to point out property subject to 

seizure, §97-9-71. 
Removal of levied property without 
authority, §97-9-69. 
Exploitation of children, §97-5-35. 
Explosives. 

False report of placing, §97-37-21. 
Unlawful possession of explosives, 

§97-37-23. 
Unlawful use, §97-37-25. 
Extortion, §97-3-82. 

Collecting unauthorized fees, 
§97-11-33. 
False advertising, §97-23-1. 
False fire alarm, §97-35-45. 
False identification, §97-9-79. 
False personation, §§97-19-33, 
97-19-35. 
Masquerading as deaf person, 

§97-19-37. 
Public officer or employee, §§97-7-43, 
97-7-44. 
False pretenses. 

Insolvent bank receiving deposits, 

§97-19-47. 
Obtaining signature or thing of value 
with intent to defraud, §§97-19-39, 
97-19-41. 

Patriotic and fraternal organizations. 
Unauthorized use of membership 
buttons, insignia, etc., 
§97-19-43. 
Producing child with intent to 

intercept inheritance, §97-19-45. 
Registering false pedigree, §97-19-49. 
Substituting child to deceive parent or 
guardian, §97-19-53. 
False reporting of crime, §97-35-47. 
Felons. 

Failure to register, §97-35-27. 
Ferries. 

Obstructing, injuring, etc., §97-15-33. 
Ferry keepers. 

Charging excessive toll, §97-15-15. 
Failure to give bond, §97-15-17. 
Suffering ferry to be out of order, 

§97-15-17. 
Unreasonable detention of person, 

§97-15-19. 



SENTENCING —Cont'd 
Firearms and other weapons. 

Aiding or encouraging minor to 

possess, §97-37-17. 
Armor piercing ammunition, 

§97-37-31. 
Carrying while concealed, §97-37-1. 
Commission of felony while using 
firearm. 
Enhanced penalties, §97-37-37. 
Exhibiting in threatening manner, 

§97-37-19. 
Parent or guardian permitting minor 

to possess, §97-37-15. 
Possession by minor or intoxicated 

person, §97-37-13. 
Shooting into dwelling house, 

§97-37-29. 
Shooting near dwelling house. 
Causing damage to property, 
domesticated animal or 
livestock, §97-37-30. 
Silencers on firearms, §97-37-31. 
Stolen firearms, §97-37-35. 
Unlawful possession by convicted 
felon, §97-37-5. 
Fireworks. 

Unlawful explosion, §97-37-27. 
Flag desecration, §97-7-39. 
Fleeing or eluding law enforcement 
officer in motor vehicle, §97-9-72. 
Fondling of children or handicapped 

persons, §97-5-23. 
Food donations. 

Federal or state donated food 
commodities. 
Obtaining fraudulently or 
unauthorized disposition, 
§97-7-41. 
Food sales. 

Unwholesome bread or drink, 

§97-27-15. 
Unwholesome flour and other 
provisions, §97-27-17. 
Food stamps. 

Fraudulent devices or schemes to 

acquire food stamps, §97-19-71. 
Fraudulent use, §97-7-42. 
Forgery, §97-21-33. 

Credit card forgery, §§97-19-17, 
97-19-29. 
Fornication, §§97-29-1 to 97-29-9. 
Fraud and deceit. 
Altering legislative bills or resolutions, 
§§97-7-49, 97-7-51. 
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SENTENCING —Cont'd 
Fraud and deceit — Cont'd 
Computer fraud, §97-45-3. 
Conspiracy to defraud state, §§97-7-11 

to 97-7-15. 
False statements to federal authorities 

as to denial of constitutional 

rights, §§97-7-33 to 97-7-37. 
Food stamps, §§97-7-42, 97-19-71. 
State or federally funded assistance 

programs, §97-19-71. 
Gambling. 

Betting, gaming or wagering generally, 

§97-33-1. 
Betting on horse or yacht race or 

shooting match, §97-33-27. 
Betting with minor, §§97-33-21, 

97-33-23. 
Building owners, less, etc. 

Permitting on premises, §97-33-13. 
Club associations, §97-33-11. 
Gambling devices prohibition, 

§97-33-7. 
Hotel, tavern and boarding-house 

keepers. 

Refusal to report gambling guests, 
§97-33-15. 
Judicial and law enforcement officers, 

§97-33-3. 
Keeping games or gaming tables, 

§97-33-9. 
Pool-selling, §97-33-25. 
Resisting seizure of forfeited money 
and appliances, §97-33-19. 
Highway contractors. 

Collusion to raise prices, §97-15-11. 
Highways. 

Dead wildlife or wildlife parts. 

Dumping on highways, §97-15-32. 
Littering highways with trash likely to 

cause fire, §97-15-29. 
Littering with tacks, glass or other 

damaging objects, §97-15-31. 
Obstructing or injuring. 
Plank-road or covered road, 
§97-15-35. 
Road overseers. 

Refusing or neglecting duty, 

§97-15-47. 
Suffering road to remain out of 
repair, §97-15-49. 
Hunting or shooting near street or 

highway, §97-15-13. 
Identification. 

Fraudulent use of identifying 
information, §97-19-85. 



SENTENCING —Cont'd 
Impersonation. 

Public officer or employee, §§97-7-43, 
97-7-44. 
Incest. 

Cohabitation or copulation by divorced 

persons, §97-29-29. 
Insurance agents. 
Acting for company not complying 

with law, §97-23-31. 
Interference with lawful exercise of 

trade, §97-23-33. 
Intimidation. 
Electors, §§97-13-37, 97-13-39. 
Obstruction of justice, §97-9-55. 
Kidnapping, §97-3-53. 
Labor and employment relations. 
Enticing away employee without 

written consent, §97-23-29. 
Labor disputes. 

Preventing employment by force or 

violence, §§97-23-39, 97-23-41. 
Landlord and tenant. 

Enticing away lessee without written 

consent, §97-23-29. 
Larceny. 
Animal killed or wounded by train, 

§97-25-31. 
Coin-operated devices, §97-17-68. 
Criminal conversion, §97-17-61. 
Dogs, §97-17-51. 
Livestock, §97-17-53. 
Motor vehicle grand larceny, 

§97-17-42. 
Negotiable instruments, §97-17-45. 
Petit larceny, §97-17-43. 
Rental property, §97-17-62. 
Retail employee giving away 

merchandise without consent of 

merchant, §97-23-99. 
Shearing wool from dead sheep, 

§97-17-49. 
Telegraph and telephone fixtures, 

§97-25-53. 
Tenants in common, §97-17-63. 
Theft under lease or rental agreement, 

§97-17-64. 
Timber, §97-17-59. 
Legislature. 
Altering bills or resolutions, §§97-7-49, 

97-7-51. 
Bribery, §§97-7-53, 97-7-55. 
Disturbing proceedings, §97-7-47. 
Influence peddling, §97-7-57. 
Preventing or attempting to prevent 

meetings, §97-7-45. 
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SENTENCING —Cont'd 
Levees. 

Breaking enclosures, §97-15-21. 
Depositing trash or storing 

commodities, §97-15-21. 
Excavating dirt or sand on levee 

right-of-way, §97-15-23. 
Hunting or engaging in target 

practice, §97-15-27. 
Maliciously cutting, destroying, etc., 

§97-15-25. 
Libel, §97-3-55. 
Liens. 

Removing agricultural products from 
premises subject to lien, 
§97-17-73. 
Removing personal property subject to 
lien, §§97-17-75, 97-17-77. 
Lighthouses. 

Destroying, etc., property, §97-35-21. 
Littering. 
Beaches. 

Breakable containers or injurious 
debris, §97-27-9. 
Highways and private property with 
trash likely to cause fire, 
§97-15-29. 
Highways with tacks, glass or other 

damaging objects, §97-15-31. 
Unauthorized dumping of solid wastes, 
§97-15-30. 
Livestock. 

Registering animal falsely, §97-19-49. 
Stealing milk from cows, §97-17-55. 
Looting, §97-17-65. 
Lotteries. 

Acting as agent for lottery, §97-33-47. 
Advertising, §§97-33-33 to 97-33-37. 
Putting on lottery, §97-33-31. 
Raffles, §97-33-49. 
Railroad sale of lottery tickets, 

§97-33-43. 
Sale of tickets, §§97-33-39, 97-33-41. 
Steamboat sale of lottery tickets, 
§97-33-45. 
Mail fraud, §97-19-83. 
Manslaughter. 

Tree spiking, §§97-3-89, 97-3-93. 
Meat and meat products. 

Sale of dead, diseased and unclean 

animals, §97-27-19. 
Selling meat of animal not 
slaughtered, §97-27-15. 
Medicaid fraud. 

Fraudulent devices or schemes to 
acquire medicaid, §97-19-71. 



SENTENCING —Cont'd 
Military affairs. 

Failure to report for active duty, 
§97-7-59. 

Public drill or parade without special 
license, §97-7-61. 
Money laundering, §97-23-101. 
Moonshining, §§97-31-21, 97-31-23. 
Mortgages. 

Residential mortgage fraud, 
§97-23-107. 
Motion pictures. 

Operating unauthorized audiovisual 
recording device, §97-23-92. 
Motor carriers. 

Conspiracy to impede, §97-25-43. 
Obstructing or impeding by 

intimidation, force or violence, 
§97-25-45. 
Wilfully shooting or throwing at, 
§97-25-47. 
Motor vehicles. 

Hydraulic brake fluid. 

Sale of inferior quality, §97-35-19. 
Wilfully shooting or throwing at, 
§97-25-47. 
Murder, §97-3-21. 

Conspiracy to commit, §97-1-1. 
Navigation lights. 

Extinguishing, etc., §97-35-21. 
Nuclear sabotage, §97-25-57. 
Obscenity, §97-29-109. 
Oleomargarine and other imitation 
food. 

Labeling violation, §97-23-37. 
Parents of illegitimate children. 

Multiple births, §97-29-11. 
Perjury, §§97-9-61 to 97-9-65. 

Bribery to procure perjury, §97-9-65. 
Subornation of perjury, §97-9-63. 
Photographing or filming another 
without permission where there 
is expectation of privacy, 
§97-29-63. 
Picketing. 

Demonstrating near courthouse or 
residence of court officers, 
§97-9-67. 

Interfering with access to government 
buildings, §97-7-63. 

Mass picketing by union obstructing or 
interfering with right of access to 
business or residence, §97-23-109. 
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SENTENCING —Cont'd 
Piracy of recordings, §§97-23-87, 
97-23-89. 
Motion pictures. 

Operating unauthorized audiovisual 
recording device, §97-23-92. 

Plants. 

Removal of sea oats or uniola 

paniculata from shores, §97-17-84. 
Poisons. 
Arsenic, §§97-27-25 to 97-27-29. 
Labeling and registration, §§97-27-23, 
97-27-29. 
Polygamy. 

Teaching doctrine, §97-29-43. 
Professions and occupations. 

Unlicensed practice, §97-23-43. 
Prostitution, §§97-29-49, 97-29-51. 
Public contracts. 

Offer of inducements to influence 
award of contract, §97-11-53. 
Public drunkenness, §97-29-47. 
Public officers and employees. 
Elected officials exercising duties 
without oath of office or giving 
bond, §97-11-41. 
Failure to perform any duty, 

§97-11-37. 
Failure to return known offenders, 

§97-11-35. 
Purposeful avoidance of knowledge of 

offense, §97-11-35. 
Railroad fares. 
Reduced fare and free pass 
violations, §97-11-43. 
Public profanity, §97-29-47. 
Public records. 
Alteration of records, §97-11-1. 
Court records and public papers. 

Stealing, concealing, destroying, etc., 
§97-9-3. 
Public safety officials. 

Failure to return known offenders, 

§97-11-35. 
Purposeful avoidance of knowledge of 
offense, §97-11-35. 
Public utilities. 

Conspiracy to impede, §97-25-43. 
Obstructing or impeding by 

intimidation, force or violence, 
§97-25-45. 
Racketeer influenced and corrupt 

organizations, §97-43-7. 
Raffles, §97-33-49. 
Railroad offenses. 

Conspiracy to impede trains, 
§97-25-43. 



SENTENCING —Cont'd 
Railroad offenses — Cont'd 
Derailing cars, §97-25-23. 
Destroying crossing-sign, railroad-gate 

or warning-signals, §97-25-5. 
Disposition of animal killed by train 

before reporting incident, 

§97-25-33. 
Driving vehicle or livestock on track, 

§97-25-7. 
Embezzlement of tickets, §97-25-9. 
Failure of locomotive to stop before 

crossing track of another 

company, §97-25-19. 
Intoxication of engineer or conductor, 

§97-25-13. 
Jumping on or off cars in motion, 

§97-25-15. 
Leaving switch open or improperly 

placed, §97-25-17. 
Lottery ticket sales, §97-33-43. 
Obstructing or impeding by 

intimidation, force or violence, 

§97-25-45. 
Obstructing or injuring trains, 

§§97-25-21, 97-25-23. 
Seizing and running locomotive, 

§97-25-25. 
Signaling or unlawfully interfering 

with train, §97-25-27. 
Stealing animal killed or wounded by 

train, §97-25-31. 
Stealing a ride, §97-25-29. 
Stealing or interfering with 

communications or signaling 

equipment, §97-25-35. 
Stopping or standing at crossing, 

§97-25-37. 
Uncoupling locomotives and cars, 

§97-25-39. 
Wilfully shooting from or on moving 

train, §97-25-41. 
Wilfully shooting or throwing at 

trains, §97-25-47. 

Rape. 

Drug induced rape, §97-3-65. 
Statutory rape, §97-3-65. 
Real property. 

Dead wildlife or wildlife parts. 
Dumping on private property, 
§97-15-32. 
Littering private property with trash 
likely to cause fire, §97-15-29. 
Receiving stolen property, §97-17-70. 
Rental storage batteries, §§97-23-55 
to 97-23-61. 
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SENTENCING —Cont'd 
Residential mortgage fraud, 

§97-23-107. 
Resisting or obstructing arrest, 

§97-9-73. 

Resisting service of process, §97-9-75. 
Restraint of trade. 

Threats or coercion to prevent lawful 

conduct of business, §97-23-83. 
Unlawful boycott, §97-23-85. 
Retail sales receipts. 

Falsely using or producing, 
§97-23-105. 
Road overseers. 

Refusing or neglecting duty, §97-15-47. 
Suffering road to remain out of repair, 
§97-15-49. 
Robbery, §97-3-75. 

Use of deadly weapon, §97-3-79. 
Safecracking, §97-17-37. 
Seduction, §97-29-55. 
Sexual battery, §97-3-101. 
Shooting into dwelling house, 

§97-37-29. 
Shooting near dwelling house. 
Causing damage to property, 

domesticated animal or livestock, 
§97-37-30. 
Shoplifting, §§97-23-93, 97-23-94. 
Aggregation of offenses over certain 

period of time, §97-23-93. 
Theft detection devices. 

Removal and shielding devices, 
§97-23-93.1. 
Silencers on firearms, §97-37-31. 
Social security numbers. 

Fraudulent use, §97-19-85. 
Sodomy, §97-29-59. 
Stalking, §97-3-107. 
Statutory rape, §97-3-65. 
Stolen firearms, §97-37-35. 
Storage batteries, §§97-23-55 to 

97-23-61. 
Streetgangs. 

Penalties for criminal activity, 
§97-44-19. 
Subornation of perjury, §97-9-63. 
Suicide. 

Assisted suicide, §97-3-49. 
Tax collectors. 

Collecting privilege tax without 

issuing license, §97-11-49. 
Failure to complete duplicate tax 

receipts, §97-11-45. 
Failure to make settlement, §97-11-47. 



SENTENCING —Cont'd 

Telephone and telegraph companies. 

Destroying, injuring, etc., §97-7-31. 
Failure to dispatch governmental 

messages, §97-25-51. 
Injuring or destroying lines, §97-25-53. 
Interrupting communications, 

§97-25-53. 
Stealing or destroying fixtures, 

§97-25-53. 
Wrongful access to telecommunications 
messages, §97-25-49. 
Telephone profanity, §97-29-45. 
Theft of telecommunication services, 

§97-25-54. 
Threats and intimidation. 
By letter or notice, §97-3-85. 
Whitecapping, §97-3-87. 
Tobacco sales to minors, §97-32-5. 
Juvenile misrepresentation of age, 

§97-32-13. 
Point of sale warning signs, §97-32-11. 
Retail sales clerks, §97-32-7. 
Sale of unsealed tobacco products, 

§97-32-17. 
Tobacco permit violations, §97-32-19. 
Vending machine tobacco sales, 
§97-32-15. 
Toll-bridge keepers. 

Charging excessive toll, §97-15-15. 
Failure to give bond, §97-15-17. 
Suffering bridge to be out of order, 

§97-15-17. 
Unreasonable detention of person, 
§97-15-19. 
Toy pistols. 

Unlawful sales, §97-37-33. 
Tramps, §§97-35-33, 97-35-35. 
Treason, §97-7-69. 
Trees and timber. 

Boxing pine trees, §97-17-79. 
Cutting or rafting from state lands, 

§97-7-65. 
Cutting or rafting upon lands of 

another, §97-17-81. 
Injuring or destroying shade or 

ornamental trees, §97-17-83. 
Saw-log brands. 
Altering or defacing, §97-17-17. 
Tree spiking, §§97-3-89, 97-3-91. 
Trespass. 
Airports. 

Air operations or sterile areas, 
§97-17-87. 
Altering or destroying notices posted 
on land, §97-17-91. 
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SENTENCING —Cont'd 
Trespass — Cont'd 
Customer or patron. 
Refusal to leave premises upon 
request, §97-23-17. 
Destruction or carrying away of 

vegetation, etc., §97-17-89. 
Entering lands of another without 

permission, §97-17-93. 
Entry on premises where dangerous 
devices are manufactured, etc., 
§97-17-95. 
Going upon enclosed land of another, 

§97-17-85. 
Going upon premises of another after 
being forbidden to do so, 
§97-17-97. 
Inciting or soliciting persons to 

trespass, §97-17-99. 
Remaining on premises when asked to 

leave, §97-17-97. 
Wilful or malicious trespass, 
§97-17-87. 
Trusts and trustees. 

Trustees of state institutions. 
Incurring liability in excess of 
income, §97-11-51. 
Unborn child, buying or selling or 
offering to buy or sell, §97-3-52. 
Universal product codes. 
Falsely using or producing, 
§97-23-105. 
Unnatural intercourse, §97-29-59. 
Vagrancy, §97-35-39. 

Failure of judicial officer to perform 

duty, §97-35-43. 
Habitual offenders, §97-35-41. 
Vandalism. 

Cemetery property, §97-17-39. 

Churches, §97-17-39. 

Highway signs and signals, §§97-15-1, 

97-15-13. 
Levees, §97-15-23. 
Lighthouse property, §97-35-21. 
Public buildings, §97-17-39. 
School buildings, §97-17-39. 
Voter registration. 

Falsely procuring registration, 

§97-13-25. 
Neglect or misconduct by registrar, 
§97-13-25. 
Voting. 

Intimidating, boycotting, etc., 
§§97-13-37, 97-13-39. 
Voyeurism, §97-29-61. 



SENTENCING —Cont'd 
Waters and watercourses. 

Obstructing waterways. 

Felling tree or bush into stream, 

§§97-15-39, 97-15-41. 
Navigable waters, §§97-15-43, 
97-15-45. 
Wills or codicils. 

Alteration, destruction or secretion, 
§97-9-77. 
Wire fraud, §97-19-83. 

SERVICE ANIMALS. 
Harassment of service dogs, 
§97-41-21. 

SERVICE OF NOTICE, PROCESS 

AND OTHER PAPERS. 
Arson. 

Criminal forfeitures. 

First degree arson, §97-17-4. 
Criminal forfeitures. 

First degree arson, §97-17-4. 
Forfeitures. 

Trademarks and recordings violations. 
Petition for forfeiture, §97-21-103. 
Forgery. 

Record of return on service, 
§§97-21-33, 97-21-45. 
Human trafficking. 
Forfeitures. 

Procedure for forfeiture, §97-3-54.7. 
Racketeer influenced and corrupt 
organizations. 
Seizure and forfeiture of property, 
§97-43-11. 
Resisting process, §97-9-75. 
Street gangs. 

Civil proceedings, §97-44-11. 
Trademarks and recordings 
violations. 
Civil forfeiture. 

Petition for forfeiture, §97-21-103. 

SEX OFFENDER REGISTRATION 

AND NOTIFICATION. 
Stalking conviction by person 

required to register, §97-3-107. 

SEX OFFENDERS. 
Stalking conviction by person 
required to register, §97-3-107. 

SEXUAL BATTERY, §§97-3-95 to 

97-3-104. 
Conduct constituting, §97-3-95. 
Construction with other criminal 

statutes, §97-3-104. 
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SEXUAL BATTERY —Cont'd 
Defense, §97-3-99. 

Mentally defective person, defined, 

§97-3-97. 
Mentally incapacitated person, 

denned, §97-3-97. 
Murder in commission of sexual 

battery, §97-3-19. 
Other criminal statutes not 

amended, repealed or modified, 

§97-3-103. 
Physically helpless person, defined, 

§97-3-97. 
Sentencing, §97-3-101. 
Sexual penetration, defined, §97-3-97. 

SEXUAL EXPLOITATION OF 

CHILDREN, §§97-5-31 to 97-5-37. 

Construction with other criminal 
statutes, §97-5-37. 

Definitions, §97-5-31. 

Penalties, §97-5-35. 

Prohibited conduct, §97-5-33. 

SEXUAL INVOLVEMENT OF 
SCHOOL EMPLOYEE WITH 
STUDENT, §97-5-24. 
Required reports, §97-5-24. 
Failure to file, criminal penalty, 

§97-5-24. 
Immunity of persons making, 
§97-5-24. 

SEXUAL OFFENSES. 
Children, sex crimes against, 

mandatory reporting, §97-5-51. 
Exploitation of children, §§97-5-31 to 

97-5-37. 

Construction with other criminal 
statutes, §97-5-37. 

Definitions, §97-5-31. 

Penalties, §97-5-35. 

Prohibited conduct, §97-5-33. 
Incest, §§97-29-27, 97-29-29. 

Divorce grounds, §97-29-29. 

Marriages void, §97-29-27. 

Sexual battery, §§97-3-95 to 97-3-104. 
Sexual battery, §§97-3-95 to 97-3-104. 
Sodomy. 

Murder in commission of unnatural 
intercourse, §97-3-19. 

Unnatural intercourse, §97-29-59. 

SHEEP. 
Larceny. 

Shearing wool from dead sheep, 
§97-17-49. 



SHERIFFS. 
Extortion. 

Collecting unauthorized fees, 
§97-11-33. 
Failure to perform any duty, 

§97-11-37. 
Failure to return known offenders, 
§97-11-35. 

Purposeful avoidance of knowledge 
of offense, §97-11-35. 

SHIELD LAW. 
Rape shield law. 

Relevance of victim's past behavior, 
§97-3-68. 

SHOOTING INTO DWELLING, 

§97-37-29. 
Drive-by shooting, §97-3-109. 

SHOOTING NEAR DWELLING. 
Causing damage to property, 

domesticated animal or 

livestock, §97-37-30. 

SHOPLIFTING, §§97-23-93 to 97-23-96. 
Aggregation of offenses over certain 

period of time, §97-23-93. 
Aiding and abetting shoplifting. 
Employee giving away merchandise 
without consent of merchant, 
§97-23-99. 
Juvenile offender, §§97-23-94, 
97-23-94.1. 
Civil remedies for shoplifting 

violations, §97-23-96. 
Detention of suspect without 
incurring civil liability, 
§97-23-95. 
Activation of anti-shoplifting device is 
probable cause, §97-23-93.1. 
Elements of offense, §97-23-93. 
Evidence of price or ownership of 

merchandise, §97-23-93. 
Felony shoplifting, §97-23-93. 
Juvenile offenders. 
Aiding and abetting shoplifting, 

§97-23-94. 
Civil recovery from parents or 
guardians, §97-23-96. 
Organized theft or fraud enterprise, 

§97-43-3.1. 
Presumptions, §97-23-93. 
Theft detection devices. 

Removal and shielding devices, 
§97-23-93.1. 
Written demand requirement. 
Commencement of civil proceedings, 
§97-23-96. 
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SIDEWALKS. 

Littering with tacks, glass or other 
damaging objects, §97-15-31. 

SIGNATURES. 
False pretenses. 

Obtaining with intent to defraud, 

§§97-19-39, 97-19-41. 
Forgery. 

Unauthorized use or signing of 

another's name, §97-21-51. 

SIGNS. 

Tobacco sales to minors. 

Point of sale warning signs, §97-32-11. 

SILENCERS. 

Unlawful sale, possession, etc., 

§97-37-31. 

SIMPLE ASSAULT, §97 3 7. 

SIMULATED LEGAL DOCUMENTS, 

§97-9-1. 

SINKS. 

Stainless steel sinks. 

Scrap metal dealers. 

Metal property purchase 
transactions generally, 
§§97-17-71 to 97-17-71.2. 

SKY-ROCKETS. 

Unlawful explosion, §97-37-27. 

SLAVERY. 

Human trafficking, §§97-3-54 to 
97-3-54.9. 

SMALLPOX. 

Importation to spread by 

inoculation, §97-27-11. 
Medical certification to travel 

abroad, §97-27-13. 

SMOKELESS TOBACCO. 
Tobacco sales to minors. 

General provisions, §§97-32-1 to 
97-32-23. 

SMOKING. 

Adult tobacco use on educational 
property, §§97-32-25 to 97-32-29. 

Citation of act, §97-32-25. 

Definitions, §97-32-27. 

Fines, §97-32-29. 

Prohibited acts, §97-32-29. 

Title of act, §97-32-25. 
Public transportation, §97-35-1. 
Tobacco sales to minors. 

General provisions, §§97-32-1 to 
97-32-23. 



SNIFFING GLUE, §97-27-33. 
SNUFF. 

Tobacco sales to minors. 

General provisions, §§97-32-1 to 
97-32-23. 

SOCIAL NETWORK. 

Online impersonation, §97-45-33. 

SOCIAL SECURITY CARDS. 

Counterfeiting, §97-19-85. 

Use with intent to defraud, §97-19-85. 

SOCIAL SECURITY NUMBER. 
False identification, §97-9-79. 
Fraudulent use, §97-19-85. 
Organized theft or fraud enterprise, 

§97-43-3.1. 

SOCIAL WORKERS. 
Assault upon, §97-3-7. 

SODOMY. 

Murder in commission of unnatural 

intercourse, §97-3-19. 
Unnatural intercourse, §97-29-59. 

SOLICITATION. 

Alcoholic beverage offenses. 

Unlawful orders for liquor, etc., 
§97-31-49. 
Prostitution, §97-29-51. 

SOLICITATION OF BUSINESS BY 
OR FOR ATTORNEY, §§97 9 11 to 
97-9-23. 

SONS OF THE AMERICAN 

REVOLUTION. 
Unauthorized use of membership 

buttons, insignia, etc., §97-19-43. 

SONS OF THE CONFEDERATE 

VETERANS. 
Unauthorized use of membership 

buttons, insignia, etc., §97-19-43. 

SONS OF VETERANS. 
Unauthorized use of membership 
buttons, insignia, etc., §97-19-43. 

SORORITIES. 
Hazing, §97-3-105. 

SPANKING. 
Domestic violence. 

Reasonable discipline of a child not to 
constitute, §97-3-7. 

SPORTS. 
Bribery. 

Professional or amateur games, 
§97-29-17. 
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SPORTS —Cont'd 
Bribery — Cont'd 

Wrestling matches excepted, 
§97-29-17. 
Ticket scalping, §97-23-97. 

SPYING. 

Photographing or filming another 
without permission, §97-29-63. 
Voyeurism, §97-29-61. 

STAINLESS STEEL SINKS. 
Scrap metal dealers. 

Metal property purchase transactions 
generally, §§97-17-71 to 
97-17-71.2. 

STALKING, §97-3-107. 
Cyberstalking, §97-45-15. 

STALLIONS. 

Keeping in public view or 

permitting to run at large, 

§97-29-57. 

STAND YOUR GROUND. 
Self-defense. 

Justifiable homicide, §97-3-15. 

STARVATION. 

Felonious abuse and/or battery of a 
child, §97-5-39. 

STATE DEPARTMENTS AND 

AGENCIES. 
Forgery. 

Account books, §§97-21-1, 97-21-33. 
Impersonating state officer or 
employee, §§97-7-43, 97-7-44. 

STATE MENTAL INSTITUTIONS. 
Escape of inmates, §97-9-25. 

STATE OF MISSISSIPPI. 
Conspiracy to defraud state, 

§§97-7-11 to 97-7-15. 

STATUTE OF LIMITATIONS. 
Racketeer influenced and corrupt 
organizations. 

Civil proceedings, §97-43-9. 
Trademarks and recording 
violations. 

Civil forfeiture proceedings, 
§97-21-101. 

STATUTORY RAPE, §97-3-65. 
Sexual battery, §§97-3-95 to 97-3-104. 

STAYS. 

Criminal trespass. 

Recovery of damages in civil case, 
§97-17-103. 



STEAMBOATS. 
Lotteries. 

Sale of lottery tickets, §97-33-45. 
Manslaughter. 

Ignorant or negligent management of 
vessel, §§97-3-25, 97-3-43. 

STEPCHILDREN. 
Child rape, §97-5-41. 

STINK BOMBS. 

Unlawful possession of explosives, 

§97-37-23. 

STIRRING UP LITIGATION, 

§§97-9-11 to 97-9-23. 

STOCK AND STOCKHOLDERS. 

Forgery. 

Certificate or public security, 
§§97-21-9, 97-21-49. 

STOLEN PROPERTY. 
Larceny generally, §§97-17-41 to 
97-17-65. 

STRANGLING. 
Assault, §97-3-7. 
Domestic violence. 

Aggravated domestic violence, §97-3-7. 
Felonious abuse and/or battery of a 
child, §97-5-39. 

STRAYS. 

Stallion or jack running at large, 

§97-29-57. 

STREAMS. 

Obstructing, injuring, etc., 

§§97-15-39, 97-15-41. 
Obstructing waterways or navigable 
channels. 

Exception to fallen tree provision, 
§97-15-41. 

STREET GANGS, §§97-44-1 to 
97-44-19. 

STREET PEOPLE. 
Beggars. 

Generally, §§97-35-37 to 97-35-43. 

STRIKES. 

Preventing employment by force or 
violence, §§97-23-39, 97-23-41. 

STRIP CLUBS. 

Location within certain distance of 
church, school, kindergarten, or 
courthouse, §97-29-65. 

SUBORNATION OF PERJURY, 

§97-9-63. 
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SUBPOENAS. 
Attorney general. 

Unauthorized dumping of solid wastes, 
§97-15-30. 
Identity theft investigations. 

Authority of attorney general, form, 
§97-45-29. 

SUBSTANCE ABUSE. 
Glue sniffing, §97-27-33. 
Public intoxication, §97-29-47. 

SUICIDE. 

Assisted suicide, §97-3-49. 

SUMMONS. 
Forgery. 

Court papers and process, §§97-21-33, 
97-21-35. 
Simulated legal documents. 

Sell or distribution prohibited, §97-9-1. 

SUPPORT ANIMALS. 
Harassment of support dogs, 

§97-41-21. 

SWAMP ROOT, §§97-31-19 to 97-31-23. 

SWEEPSTAKES. 
Gambling. 

Internet sweepstakes cafes. 
Prohibited, §97-33-8. 

SWINE. 

Fight between canine and hog. 

Intentionally conducting, §97-41-18. 

SYNAGOGUES. 
Arson, §97-17-3. 

Disturbance of worship service, 

§97-35-17. 
Grand larceny, §97-17-41. 
Petit larceny, §97-17-43. 
Vandalism, §97-17-39. 

T 

TAILGATING. 
Railroad cars, §97-25-15. 

TAMPERING. 

Coin-operated devices, §97-17-68. 
Electric power lines, §97-25-1. 
Timber, trees and saw logs, §§97-3-89 

to 97-3-93. 
Utility meters, §97-25-3. 

TAPE PIRACY, §§97-23-87 to 97-23-92. 

TAX ASSESSORS. 
Extortion. 

Collecting unauthorized fees, 
§97-11-33. 



TAX COLLECTORS. 
Duplicate tax receipts. 

Failure to complete, §97-11-45. 
Final settlement. 

Failure to make settlement, §97-11-47. 
Privilege taxes. 

Collecting without issuing license, 
§97-11-49. 

TEACHERS. 

Adultery with pupil, §97-29-3. 
Assault upon teacher, §97-3-7. 
Child abuse or neglect. 

Sex crimes against minors, mandatory 
reporting, §97-5-51. 
Fondling of children or handicapped 

persons, §97-5-23. 
Fornication with pupil, §§97-5-24, 

97-29-3. 
Polygamy. 

Teaching doctrine, §97-29-43. 
Sex crimes against minors, 

mandatory reporting, §97-5-51. 
Sexual battery, §§97-3-95 to 97-3-104. 
Sexual involvement with student, 
§§97-5-24, 97-29-3. 
Required report, §97-5-24. 

Failure to file, criminal penalty, 

§97-5-24. 
Immunity of persons making, 
§97-5-24. 

TELECOMMUNICATIONS. 
Human trafficking. 

Forfeitures, §97-3-54.7. 
Wire fraud, §97-19-83. 

TELEPHONE AND TELEGRAPH 

COMPANIES. 
Failure to dispatch governmental 

messages, §97-25-51. 
Injuring or destroying lines, 

§97-25-53. 
Interrupting communications, 

§97-25-53. 
Stealing or destroying fixtures, 

§97-25-53. 

Theft of telecommunication services, 

§97-25-54. 
Vandalism of lines or fixtures, 

§97-25-53. 
Wrongful access to 

telecommunications messages, 

§97-25-49. 

TELEPHONE CALLS. 
Profanity, §97-29-45. 
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TELEPHONE FRAUD, §97 19-83. 

TELEPHONE HARASSMENT, 

§97-29-45. 

TELEPHONE PROFANITY, §97-29-45. 

TEMPLES. 
Arson, §97-17-3. 

Disturbance of worship service, 

§97-35-17. 
Grand larceny, §97-17-41. 
Petit larceny, §97-17-43. 
Vandalism, §97-17-39. 

TENANTS IN COMMON. 
Theft of property, §97-17-63. 

TERRORISM. 

Home invasion, §97-17-23. 

Introduction of harmful substances, 

§§97-27-10 to 97-27-12. 

THEATERS. 

Disorderly conduct, §97-35-5. 
THEFT. 

Cable television services, §97-25-54. 
Carjacking, §§97-3-113 to 97-3-117. 
Credit card theft, §§97-19-13, 

97-19-29. 
Identity theft, §97-45-19. 
Crimes chargeable, §97-45-29. 
Investigations by attorney general. 
Authority in conducting, §97-45-29. 
Larceny. 

General provisions, §§97-17-41 to 
97-17-65. 
Looting, §97-17-65. 
Metal property, §97-17-71. 
Motor vehicles. 

Carjacking, §§97-3-113 to 97-3-117. 
Grand larceny, §§97-17-41, 97-17-42. 
Receiving stolen property, §97-17-70. 
Rental property, §97-17-62. 
Telephone and other 

telecommunication services, 
§97-25-54. 

THREATS. 

Air piracy, §97-25-55. 

By letter or notice, §97-3-85. 

Deadly weapons. 

Exhibiting in threatening manner, 

§97-37-19. 
Elections. 

Intimidating elector to prevent voting, 

§97-13-39. 



THREATS —Cont'd 
Elections — Cont'd 

Intimidating elector to procure vote, 
§97-13-37. 
Extortion, §97-3-82. 
Intimidating judge, juror, etc., to 

obstruct justice, §97-9-55. 
Motor carriers and public utilities. 
Obstructing or impeding by 

intimidation, force or violence, 
§97-25-45. 
Robbery, §97-3-77. 

Threatening letter demanding money 
or property, §97-3-81. 
Stalking, §97-3-107. 
Whitecapping, §97-3-87. 

TICKETS. 

Lottery tickets, §§97-33-39, 97-33-41. 
Scalping, §97-23-97. 

TICKET SCALPING, §97-23-97. 

TIME. 

Trademarks and recordings 
violations. 

Civil forfeiture proceedings. 
Commencing, §97-21-101. 
Hearings, §97-21-103. 

TOBACCO AND TOBACCO 

PRODUCTS. 
Adult tobacco use on educational 

property, §§97-32-25 to 97-32-29. 
Minors. 

Tobacco sales to, §§97-32-1 to 97-32-23. 
TOKENS. 

Counterfeiting, §97-21-11. 

TOLL ROADS AND TOLL BRIDGES. 
Bridges. 

Charging excessive toll, §97-15-15. 
Suffering bridge to be out of order. 
Consequences of failure to pay fine, 
§§97-15-17, 97-15-51. 
Unreasonable detention of person, 
§97-15-19. 

TORTS. 

Juvenile vandalism. 

Highway signs and signals. 

Civil liability of parents, §97-15-1. 

TORTURE. 

Felonious abuse and/or battery of a 
child, §97-5-39. 
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TOY PISTOLS. 

Sale prohibition, §97-37-33. 

TRADEMARKS. 
Forfeiture. 

Counterfeiting or forging. 
Civil forfeiture. 
Aggrieved persons may institute 

proceedings, §97-21-101. 
Answer by owner of seized 
property. 
Filing, time, §97-21-103. 
Attorney general, district 

attorneys, state agencies may 
institute proceedings, 
§97-21-101. 
Burden of proof that property 
subject to forfeiture, 
§97-21-103. 
Disposition of forfeited property, 

§97-21-103. 
Hearing on petition for forfeiture, 

§97-21-103. 
Intervention by attorney general, 

§97-21-101. 
Other remedies not precluded, 

§97-21-101. 
Petition for forfeiture when 
property seized. 
Filing, venue, service, 
§97-21-103. 
Proceeds, disposition, §97-21-103. 
Prompt institution of proceedings. 

Property seized, §97-21-103. 
Record owner of property or 
holder of security interest. 
Service of petition on, 
§97-21-103. 
Seizure of property upon process, 

§97-21-101. 
Seizure of property without 

process, §97-21-101. 
Service of petition for forfeiture, 

§97-21-103. 
Statute of limitations, §97-21-101. 
Time period for commencing, 

§97-21-101. 
Who may institute proceedings, 
§97-21-101. 
Property subject to, §97-21-53. 
Counterfeit stamps or labels, 

97-21-57. 
Dies, plates, printed labels, 
§97-21-55. 
Forgery and counterfeiting, 
§§97-21-53 to 97-21-57. 



TRAFFIC CONTROL DEVICES. 
Vandalism. 

Juvenile offenders. 

Liability of parents of minor, 
§97-15-1. 

TRAFFICKING OF PERSONS, 

§§97-3-54 to 97-3-54.9. 

TRAINS. 

Railroad offenses. 

General provisions, §§97-25-5 to 
97-25-47. 

TRAMPS, §§97-35-29 to 97-35-35. 

Citizens' arrest, §97-35-31. 

Denned, §97-35-29. 

Proceedings on affidavit, §97-35-31. 

Sentencing, §§97-35-33, 97-35-35. 

Trespass, §97-35-35. 

Vagrants. 

Generally, §§97-35-37 to 97-35-43. 

TRANSPORTATION COMMISSION. 
Bribery. 

Commission members and employees, 
§97-15-3. 

Conspiracy to violate contracts and 
defraud state, §97-15-5. 

TREASON, §§97-7-67 to 97-7-71. 
Advocating violent overthrow of 

government, §97-7-71. 
Corroboration requirement, §97-7-69. 
Death penalty, §97-7-67. 
Evidentiary proof, §97-7-69. 
Prison term, §97-7-65. 
Testimony of witnesses, §97-7-69. 

TREES AND TIMBER. 
Acquisition of timber for resale. 

Payment, §97-17-60. 
Boxing pine trees, §97-17-79. 
Brands of saw-logs. 

Altering or defacing, §97-17-17. 
Cutting or rafting upon lands of 

another, §97-17-81. 
Larceny of timber, §97-17-59. 
Obstructing waterways. 

Exception to felling tree prohibition, 
§97-15-41. 
Payment for timber acquired for 

resale, §97-17-60. 
Public lands. 

Cutting and rafting from state lands, 
§97-7-65. 
Saw-log brands. 
Altering or defacing, §97-17-17. 
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TREES AND TIMBER —Cont'd 
Shade or ornamental trees. 

Injuring or cutting, §97-17-83. 
Spiking trees, §§97-3-89 to 97-3-93. 
Stealing timber, §97-17-59. 
Tree spiking. 

Manslaughter, §97-3-93. 
Tampering causing injury, §97-3-91. 
Tampering with intent to injure or 
harass owner, §97-3-89. 

TREE SPIKING, §§97-3-89 to 97-3-93. 

TRESPASS, §§97-17-85 to 97-17-103. 
Airports. 

Air operations or sterile areas. 
Enhanced penalties for willful 
trespass, §97-17-87. 
Criminal trespass generally, 

§§97-17-85 to 97-17-103. 
Customers or patrons refusing to 
leave premises after being 
requested to do so, §97-23-17. 
Dangerous devices, manufacture. 

Entry on premises, §97-17-95. 
Destroying or carrying away of 

vegetation, etc., §97-17-89. 
Entering lands of another without 
permission, §97-17-93. 
Enclosed lands, §97-17-85. 
Entry on premises where dangerous 
devices are manufactured, etc., 
§97-17-95. 
Fences, gates, etc. 

Going upon enclosed land of another, 
§97-17-85. 
Going upon premises after being 
forbidden to do so, §97-17-97. 
Inciting or soliciting persons to 

trespass, §97-17-99. 
Killing trespasser involuntarily, 

§§97-3-25, 97-3-33. 
Peeping Tom trespass, §97-29-61. 
Posted notices on land. 

Defacing, altering or destroying, 
§97-17-91. 

Prohibition on recovery for injuries, 

§97-17-103. 
Public lands. 

Cutting and rafting timber, §97-7-65. 
Remaining upon premises after 
being asked to leave, §97-17-97. 
Customers or patrons, §97-23-17. 
Wilful or malicious trespass, 
§97-17-87. 
Vegetation. 

Destroying or carrying away, 
§97-17-89. 



TRESPASS —Cont'd 

Willful or malicious, §97-17-87. 

TRIAL. 

Child abuse and neglect. 

Contributing to the neglect or 

delinquency of a child, §97-5-39. 
Felonious abuse and/or battery of a 
child, §97-5-39. 
Contributing to the neglect or 

delinquency of a child, §97-5-39. 
Escape of prisoners. 

Recapture of escapee after term 
expires. 

Imprisonment until tried, §97-9-43. 
Racketeer influenced and corrupt 
organizations. 

Jury trial in civil proceedings, 
§97-43-9. 

TRUANCY. 

School attendance officers. 

Assault upon, §97-3-7. 

TRUSTS AND TRUSTEES. 
Bribery of trustee, §§97-11-11, 
97-11-13. 

Embezzlement by trustees, §97-23-19. 
U 

UNBORN CHILD. 

Buying or selling or offering to buy 
or sell an unborn child, §97-3-52. 

Human being includes, §97-3-37. 

Killing child or mother, §§97-3-25, 
97-3-37. 

UNDERAGE SMOKING. 
Tobacco sales to minors. 

General provisions, §§97-32-1 to 
97-32-23. 

UNDERCOVER MISSIONS. 
Human trafficking. 

Use of undercover operatives not 
defense to offense, §97-3-54.5. 

UNFAIR TRADE PRACTICES. 
False advertising, §§97-23-1 to 
97-23-5. 

UNIOLA PANICULATA. 
Removal from shores, §97-17-84. 

UNIVERSAL PRODUCT CODES. 
Falsely using or producing, 

§97-23-105. 

UNLAWFUL ENCOURAGEMENT OF 
LITIGATION, §§97-9-11 to 97-9-23. 
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UNNATURAL INTERCOURSE, 

§97-29-59. 
Murder in commission of offense, 

§97-3-19. 

UPC LABELS. 

Falsely using or producing, 

§97-23-105. 

UTILITY METERS. 

Tampering with meter, §97-25-3. 

V 

VAGRANTS, §§97-35-37 to 97-35-43. 
Denned, §97-35-37. 
Habitual offenders, §97-35-41. 
Judicial officers. 

Failure to perform duty, §97-35-43. 
Penalty for vagrancy, §§97-35-39, 
97-35-41. 

VANDALISM. 
Capitol complex. 

Defacing capitol building, §97-7-9. 
Cemetery property, §§97-17-39, 
97-29-25. 

Highway signs and signals, §§97-15-1, 
97-15-13. 
Shooting at traffic control devices, 
§97-15-13. 
Levees. 

Disfiguring, etc., §97-15-23. 
Lighthouse property, §97-35-21. 
Places of worship, §97-17-39. 
Public buildings, §97 17-39. 
School buildings, §97-17-39. 
Telegraph and telephone lines or 
fixtures, §97-25-53. 

VENDING MACHINES. 
Exception to gambling devices 

prohibition, §97-33-7. 
Forgery of slug, token or other 

device, §97-21-11. 
Larceny therefrom, §97-17-68. 
Tobacco sales to minors. 
Restricted access, §97-32-15. 

VENUE. 

Computer crimes, §97-45-11. 
Criminal cases. 

Paternity proceedings. 

Natural parents of illegitimate 
children. 
Multiple births, §97-29-11. 
Residential mortgage fraud, 
§97-23-107. 



VENUE —Cont'd 
Forfeiture. 

Trademarks and recordings violations. 
Civil forfeiture. 

Petition for forfeiture, §97-21-103. 
Human trafficking. 
Forfeitures. 

Procedure for forfeiture, §97-3-54.7. 
Mail fraud, §97-19-83. 
Paternity proceedings. 

Natural parent of illegitimate 
children. 
Multiple births, §97-29-11. 
Racketeer influenced and corrupt 
organizations. 
Civil proceedings, §97-43-9. 
Scrap metal dealers or other 
purchasers. 
Metal property. 

Contesting identification or 
ownership. 
Action by person claiming 
ownership, §97-17-71. 
Stalking prosecution, §97-3-107. 
Street gangs. 

Civil proceedings, §97-44-9. 
Telephone harassment, §97-29-45. 
Telephone profanity, §97-29-45. 
Trademarks and recordings 
violations. 
Civil forfeiture. 

Petition for forfeiture, §97-21-103. 
Wire fraud, §97-19-83. 

VETERANS OF FOREIGN WARS. 
Unauthorized use of membership 
buttons, insignia, etc., §97-19-43. 

VICTIMS OF CRIME. 
Human trafficking. 

Confidentiality of identity, §97-3-54.6. 
Defense to human trafficking, 

§97-3-54.6. 
Relief for victims of human trafficking 

fund, §97-3-54.8. 
Restitution, §97-3-54.6. 

VIDEO PIRACY, §§97 23 87 to 
97-23-92. 

VOLUNTARY MANSLAUGHTER. 
Killing without malice in the heat of 
passion, §97-3-35. 

VOTER FRAUD, §97-13 35. 

VOTER REGISTRATION. 
False registration, §97-13-25. 
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VOTER REGISTRATION —Cont'd 
Registrars. 

Neglect or misconduct, §97-13-27. 

VOYEURISM, §97-29-61. 

W 

WAGERING. 
Fines, §97-33-1. 
Gambling. 

General provisions, §§97-33-1 to 
97-33-49. 
Habitual gamblers generally, 

§§97-35-37 to 97-35-43. 

WAR. 

Destroying, injuring, tampering 
with property to hinder war 
efforts, §97-7-29. 

WARRANTS. 
Forgery. 

State treasury warrants, §§97-21-33, 
97-21-61. 
United States treasury. 

Forgery, §§97-21-33, 97-21-61. 

WATCHMEN. 

Persons permitted to carry deadly 
weapons, §97-37-7. 

WATERCOURSES. 
Ballast. 

Discharging in harbor, §97-15-43. 
Canals. 

Obstructing, injuring, etc., §§97-15-39, 
97-15-41. 

Felling tree or bush into stream or 
canal, §97-15-39. 
Trees in excess of six inches in 
diameter, §97-15-41. 
Navigable channel, §97-15-43. 
Navigable waters. 

Obstructing waterways, §§97-15-43, 
97-15-45. 

Obstructing waterways, §§97-15-39 to 
97-15-45. 
Ballast. 

Discharge into harbor, §97-15-43. 
Criminal penalty, §§97-15-39, 
97-15-41. 
Navigable channel, §97-15-43. 
Permanently obstructing, §97-15-45. 
Felling brush or tree into canal or 
steam, §97-15-39. 
Trees or logs in excess of 6 inches, 
§97-15-41. 



WATERCOURSES —Cont'd 
Obstructing waterways — Cont'd 

Navigable channels, §97-15-43. 

Permanently, §97-15-45. 

WATER METERS. 

Tampering with meter, §97-25-3. 

WEAPONS OF MASS 
DESTRUCTION. 
False reports of placing, §97-37-21. 
Unlawful use, §97-37-25. 

WHITECAPPING, §97-3-87. 

WILD ANIMALS. 

Dead wildlife or wildlife parts. 

Dumping on highways and private 
property, §97-15-32. 

WILDLIFE. 

Dead wildlife or wildlife parts. 

Dumping on highways and private 
property, §97-15-32. 

WILDLIFE, FISHERIES AND PARKS 

DEPARTMENT. 
Firearms and other weapons. 

Enforcement officers carrying, 
§97-37-7. 

WILLS. 
Forgery. 

Record of will, §§97-21-33, 97-21-45. 

WINE. 

Sacramental wine. 

Religious exception to prohibition, 

§97-31-33. 
Sale by druggists, §§97-31-37, 

97-31-41. 

WIRE FRAUD, §97-19-83. 

WIRELESS COMMUNICATIONS. 

Wrongful access to 

telecommunications messages by 
cellular phone, §97-25-49. 

WITNESSES. 

Alcoholic beverage offenses. 

Witness immunity from prosecution, 
§97-31-51. 
Bribery. 

Bribe receiving by a witness, 

§97-9-111. 
Bribing a witness, §97-9-109. 
Champerty and maintenance. 
Immunity for compelled testimony, 
§97-9-21. 
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WITNESSES —Cont'd 
Competency. 

Explosives, unlawful possession. 
Seizure by law enforcement officer, 
competency to testify, §97-37-23. 
Cruelty to animals. 

Hearing on seizure, §97-41-2. 
Explosives, unlawful possession. 
Search and seizure by law 
enforcement officers. 
Competency of officer to testify, 
§97-37-23. 
Intimidation, §§97-9-55, 97-9-113. 
Obstruction of justice. 
Bribery. 

Bribe receiving by a witness, 

§97-9-111. 
Bribing a witness, §97-9-109. 
Intimidating a witness, §97-9-113. 
Retaliation against public servant or 

witness, §97-9-127. 
Tampering with a witness, §97-9-115. 
Picketing or demonstrating near 
residence of witness, §97-9-67. 
Retaliation against public servant or 

witness, §97-9-127. 
Tampering with a witness, §97-9-115. 



WOMAN'S RELIEF CORPS. 
Unauthorized use of membership 
buttons, insignia, etc., §97-19-43. 

WOODMEN OF THE WORLD. 
Unauthorized use of membership 
buttons, insignia, etc., §97-19-43. 

WOOL. 
Larceny. 

Shearing wool from dead sheep, 
§97-17-49. 

WORTHLESS CHECKS, §§97-19-55 to 
97-19-81. 

WRESTLING MATCHES. 
Bribery in athletic contests. 

Inapplicability of statute, §97-29-17. 

WRITINGS. 

Combining parts of several genuine 
instruments to make one 
instrument, §§97-21-31, 97-21-33. 

Forgery. 

Destruction, erasure, etc., of writing 
deemed forgery, §§97-21-21, 
97-21-33. 

Instruments deemed writings, 
§§97-21-5, 97-21-33. 
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